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(A)  UnivcrCty.     Power  and  Prhileges  Before  thi 
Charter  of  14  H.  8.  and  by  it,  znAJince. 

I*  r  I  "^  H  E  univerfities  have  a  charter  to  imprifonfor  incontt-* 
I  nency ;  but  this  their  charter  is  void.  They  have  alfo  an 
ad  of  parliament  to  enable  them  to  do  this>  viz.  32  H,  8.  10.  and 
this  is  the  reafon  that  the  prodlors  in  Oxford  and  Cambridge  may 
imprifon  for  incontinency ;  Per  Coke  Ch.  J.  3  Bulft.  no.  Mich. 
13  Jac.     The  King  v.  the  Univerfity  of  Cambridge. 

2.  In  the  8th  of .11.  4.  a  charter  was  granted  to  both  the  univer-  "^^'^  patent 
ixties  of  Oxford  and  Cambridge)  to  enable  them  in  their  proceed-  jgnk.  97. 
ings.     They,  by  force  of  their  charter,  did  proceed  in  temporal  pi.  88.— 
caufes  in  a  civil  manner,  their  power  being  nrft  by  this  charter.  £jy^'J^^' 
Afterwards,  by  the  means  cf  the  Earl  of  Leicefter,  they  in  13  EL  117^33.— 
obtained  a  confirmation  from  the  queen  by  aft  of  parliament,  by  By  the 
which  their  charters  were  confirmed,  and  that  they  might  proceed  sjant  of  % 
by  force  of  their  charter,  as  before  they  had  done,  their  proceedings  ^J.^^  [^^"^ 
l>efore  by  their  charter  being  againft  the  law  of  the  land.     Pophara  hold  pica 
was  very  much,  and  ftrongly  againft  this ;  but  afterwards,  when  he  of  ailcaufci 
few  that  the  a<3  of  parliament  was  pafled  for  them,  then  he  wifhed  ^[^^^^  t^g 
that  they  would  prove  honeft  men  in  their  proceedings.    Per  univerfities. 
Coke  Ch.  Tuft.     3  Bulft.  2ii.  Trin.  14  Jac.  Anon.  according 

^  ,  to  the  conrft 

•f  the  eivu  law.    And  all  the  judges  of  England  were  then  of  opimoD  that  that  grant  was  not 

food,  becaufe  the  king  could  not  by  his  grant  alter  the  law  of  the  land.  With  this  cafe  agrees  37 
!.  6.  ^6,  %  IS..  4.  16.  and  7  H.  7.  But  now  by  fpecial  aft  of  parliament  made  13  £/iK.  (noc 
printed)  the  univerfities  have  power  to  proceed  and  judge  according  to  the  civil  law  ;  per  Coke 
Cb.  T.  Godb.  101.  pi.  187.  in  cafe  of  Archbifhop  of  York  v.  Sedgwick.-^afes  of  iHoihm,  lift  and 
fntboldf  are  extefttd  in  the  faid  aft.    Jenk.  1 17.  pi.  33. 

Tlie  univerfity  had  an  old  charter,  which  they  furreftJereJ,  and  took  a  ne-M  charier  xncf^nffttnt  i^jwit 
fnrti  with  tht  oMbng}  fo  that  the  aft  of  parliament  which  confirmed  the  charter,  went  only  to  (o 
much  as  confided  with  the  new-granted  charter ;  for  it  could  uoC  be  a  cuvfirmation  of  a  repv^^ 
nancy.    Gibb.  295.  Trin.  ^  Geo.  a.  C.  B»    Chapman  v.  Wiih. 

3.  A  prdiibition  was  moved  for  to  zfutt  in  the  Vice  Chancellor's 
Court  againjl  QtrtaXn  bt  ewersy  for  felling  ill  beer  and  falfe  meafure\ 
and  the  particular  excefs  of  jurifdiAion  alledged  was,  the  exaefing 
juratory  caution ;  and  infifted,  that  though  they  have  the  aflife  of 
bread  and  beer  by  charter,  yet  a  power  to  punifti  by  fine,  and  to  * '  ' 
proceed  according  to  the  civil  law,  cannot  be  by  charter.    Holt 
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Ch.^.  did  that  before  the  14  H.  8.  the  un\vcTCityh^dthcjur!pit^!cn 
^a  Ueiy  and  cxercifed  it  in  the  Vice-Chancellor's  Court ;  but  the 
charter  of  the  14  H.  8.  grants  them  power  oftrefpaffis^  and  that  over 
tM  firfons  wfaatlbever,  if  a  fcholar  be  party,  Adjornatur.  Salk.> 
343.  pL  2.  Triiu  I  Ann.  B.  R.  Rufh  v.  the  Chancellor  and 
Scholars  of  Oxford* 

[   ^    ]  (A.  2)    Gbancellor  of  the  Univcrfity.     How  con^ 

Jidered. 

1%  T  N  trefpais,  two  feviral  grants  were  pleaded  from  twofeveral 
*  kings  to  y.  5.  Chancellor  of  the  unit/erjity  of  Oxford^  and  his 
pueeffm  \  and  admitted  for  good.  And  therefore  it  ieems  that  the 
chanodlor  is  incorporated.  But  quaere  inde;  for  it  fecms  to  be  only 
mm  9fa^  &c.    Br.  Corporations,  pL  25.  cites  8  H.  6.  iS,  19* 


(B)  'Pinwer  and  Privileges  of  the  Vice-Chancellor  s 
Court,  as  to  Suits  there ;  and  of  certifying^  &c. 
the  fame. 

I.  'Tp  H  E  chaacellots  of  the  univerfities  of  Oxford  and  Cambridge 
*     may  certify  excommunication ;  fur  they  do  it  by  tlie  king'* 
charter.  8  Rep.  68.  b.  in  Trollop's  cafe,  cites  F.  N.  B.  64.  (C) 

2.  The  defendant  prayed  his  privilege,  and  produced  a  certificate 
from  the  <banceUor^  that  he  was  a  commoner  of  Exeter  College^  as  ap- 
peared to  him  by  a  certificate  of  P,  redfor  of  that  college*  This  cer- 
tificate was  objeftcd  to,  as  not  being  pofitive.  Afterwards  the 
chancellor  certified  ^hat  he  is  now  a  commoner  of  Exeter  College^  but 
did  not  fay  that  at  the  time  of  the  action  brought  he  was.     But  the 

frivilege  was  allowed.  Godb.  404.  pi.  485.  Pafch.  3  Car.  B.  R. 
ryer  v.  Dew. 
titt.1le]%  3.  By  the  charters  granted  to  the  univcifity  of  O.  they  may  in- 
40.  S.  Q.—  quire  of  all  trefpaJJeSy  injuries^  and  of  all  pleat  and  quarrels'^  faTr. 
rhS  S.^C.  (  *  except  of  franktenement  1  where  afcholar^  i^c.  is  one  of  the  parties^ 
~.*'s.  p.  Cff.  W.  a  fchoiar,  called  the  wife  of  B.  (principal  of  a  hall  there) 
Per  Lord  old  bawd^  and  called  his  daughter  fcurvy  whore  and  jade  ;  for  which 
5^^""  thcv  fued  him  in  the  Vice-Chancellor's  Court.  W.  prayed  a  pro- 
Vem/xia.  hibition;  but  the  court  agreed  that  the  privilege  of  the  univerfity, 
pl.  to9.  as  to  conusance  of  pleas,  extends  to  cafes  where  una  pars  eji  fcho- 
^^c^t^  Airixi  and  though  the  defendant,  who  was  the fcholaris, did  not  de- 
Itepbenfl  Art  that  privilege,  but  would  oppofe  it,  and  prayed  the  prohibition, 
y.rhoNanr  yet  the  caufc  was  remanded«  Cro.  C.  73.  pi.  l*  Trin^  3  Car. 
oJ'^hJJT"  C.B.    Wilcocks  V.  BradeU. 

Che  freehold  may  come  in  queftioiia  u.  in  Crelpafs  qiure  cbufam  fregit»  h  domum  intnvjt,  &c. 
JLttL  R.  25X.  Pafch.  5  Car  C.B«  Crifp  v.  WebtwrNor  to  I'vpk^ja.  Qibb.  25^.  Mich*  4  Geo. 
•.394.  Trio.  56^0.  a.  CB*    Cbapouuiv.  Wiib* 

4.  The 


4.  The  UnWcrfity  of  Cambridge  claimed  by  their  charter  to  he  ^'"•^c. 
thrls  of  the  market j  and  that  they  had  power  by  their  office  to  make  ,^totidcni 
$rdersy  and  to  execute  them ;  and  they  made  an  order  that  no  chandler  verbis, 
ihould   fell  candles  for  more  than  4d.  halfpenny  the  pound ;  and 
becaufe  one  R.  fold  for  5d.  the  pound,  they  imprifoned  him.     A 
prohibition  was  granted ;  for  that  they  could  not  imprifon  without 
courfe  of  law,  and  as  clerks  of  the  market  they  had  nothing  to  do 
but  with  victuals,  which  candles  are  not.    Het.  145.  Trin.  5  Car* 
C«  B.  the  Univerfity  of  Cambridge's  cafe. 

5*  Bill  in  Chancery  to  be  relieved  againft  a  i^  of  the  penalty 
of  100  L  given  by  the  plaintifPs  hftitx  to  the  defendant,  vfho pleaded 
bis  privilege  that  he  is  a  do£{or  in  divinity,  fcholar,  and  reiiocntiary 
ftuoent  in  the  univerfity  of  Oxford,  and  that  he  ought  not  to  be 
fued  but  befoi'e  the  chancellor  of  the  iaid  univerfity,  or  his  deputy 
or  commiliary  for  the  time  being ;  but  the  plea,  on  debate,  was  ["3  1 
over-ruled.  Fin.  R.  45.  Mich.  25  Car.  2.    Williams  v.  Roberts 

6.  Bill  to  have  a  bond  delivered  up  of  lOO  1.  penalty,  die  money 
being  pid.  Defendant  pleaded  that  be  is  a  privileged  perfon  of 
the  univerfity  of  Oxford,  viz.  a  do^r  of  laws,  and  rdideot  there  ; 
whic)i  the  chancellor  certified^  and  demanded  conufance  of  the  matter 
in  queflion,  as  determinable  before  him,  or  before  the  vice*chanceU 
lor,  his  deputy  or  commiiTary,  and  not  elfewhere.  The  court  dif^ 
mtfled  the  bill^  and  allowed  the  plea.  Fin.  Rep.  i62«  Mich.  26 
Car.  2.    Bufby  v.  Crofs. 

7*  Bill  by  adminiflrator  for  an  account  of  inteftate*s  efhte,  which 
defendants  had  got  into  their  pofTefHon  on  pretence  of  fbme  debts 
due  to  them  from  the  intefbte.  Defendants  pleaded  tbey  are  pri^ 
vileged  jperfons,  and  members  of  the  univerfity  of  Oxford,  and 
there  reudent;  which  the  chancellor  certified^  and  dimanded  cmu^  * 
fance^  as  examinable  before  him,  his  vice-chancellor,  deputy,  or 
commiflary,  and  not  elfewhere.  Plea  allowed.  Fin.  Rep.  292. 
Pafdi.  29  Car.  2.  Powell  v.  Hine  and  Adams. 

8.  A  bill  was  brought,  fetting  forth  a  contraft  under  feal  with 
the  defendant,  for  making  a  leafe  of  certain  lands  in  Middlefex,  and 
to  have  execution  of  the  agreement.  The  defendant  pleaded  the 
privileged  of  the  univerfity,  to  proceed  in  all  quarrels  in  law  and 
equity,  except  concerning  freehold;  and  concluded  to  the  juridic- 
tion  of  the  court.  But  Ld.  Keeper  Guilford  over-ruled  the  plea, 
becaufe  in  this  cafe  they  cannot  fequefler  lands  in  Middlefex,  and  fo 
can  give  no  remedy;  and  becaufe  the  charter  of  the  univerfity  of 
Oxford,  impowering  them  to  proceed  in  all  pleas  and  quarrels  in 
law  and  equity,  &c.  ought  properly  to  be  extended  to  matters  at  com'* 
mon  law  onfyy  or  to  proceedings  in  equity  that  might  a  rife  infuch  cafes j 
and  not  to  meer  matters  of  equity^  which  arc  originally  fuch,  as  to  ex* 
•cute  agreements  in  fpecie.  2  V^nt.  36a.  Hill.  35  &  36  Car.  2. 
Draper  v.  Crowther. 

9*  Upon  a  motion  for  a  prohibition  to  the  univerfity  of  Cambridge^ 

a  fuit  there  in  the'vice-chancellor's  court,  for  keepin^ 


in  a  tuit  there  in  the  vice-chancellor  s  court,  for  keeping  a  tavern,^ 
it  was  faid  that  the  charter  of  the  univerfity  (though  it  be  enacted 
U  oot  conliniied)  and  it  dees  not  extend  tofue  there Jor  the  penalty  of 

fi  2  an 


g;  anftterCtg.         • 

an  a£f  of  parliament ;  but  this  fuit  ought  to  be  in  the  king's  cour 
and  a  recovery  or  judgment  there  is  not  pleadable  in  bar  in  the 
courts  here*  After,  in  Hill.  Term  9.  W  3.  there  haying  been 
•  a  prohibition  granted  to  the  univcrfity  in  a  proceeding  againft  P. 
for  keeping  a  tavern,  and  a  prohibition  executed,  it  was  now 
moved  for  a  fupcrfedeas  to  the  prohibition,  or  a  confultation  ;  but 
the  Court  faid  that  they  ought  to  declare^  and  plead  their  privilege^ 
as  was  done  in  Fletcher's  case  in  the  Exchequer ;  for  it  being 
a  cafe  not  yet  refohed^  they  would  have  their  privilege  (hewn  j  but 
when  it  has  been  pUadedi  then^  they  would  take  notice  of  it  upon  a  mo- 
^on  f.  and  it  being  faid  that  they  had  not  declared,  the  Court  faid 
that  they  ought  to  appear  and  demand  a  declaration.  And  rule 
was  given,  that  thev  declare  in  a  week.  Skin.  665.  Mich.  8  W, 
3.  B.  R.    Univerlity  of  Cambridge  v.  Price. 

I   4    J        (C)    Privileges  of  the  Univcrfitics^/Jryottr^^. 

Z*  'X*  H  E  privilege  of  die  univcrfity  of  Cambridge  ought  to  be 
^    nutintainedj  and  not  infrmged  by  this  courts  per  Cur.  Chan. 
Rep.  86.  20  Car.  i.     Byat  v.  Pickering. 

^  2.  A  painter  that  had  dt4;elt  long  in  Oxford,  and  had  been  for 
many  years  of  the  corporation,  was  cbofen  into  an  office  in  the  corpo*' 
ration ,  but  he  reifafing  to  hold,  debt  was  brought  againft  him  for 
the  penalty.  It  was  moved  to  allow  him  the  privilege  of  the  uni- 
vcrfity, aiul  a  certificate  was  produced  from  the  chancellor^  that  he 
was  matriculated  and  regiftered  in  the  univcrfity,  and  aferoant  t§ 
Dr.  Irijb.  But  it  appearing  to  the  court  that  he  was  regifiered  but 
two  days  before  bis  eUSlion,  and  that  he  was  no  fervant  attending  Dr. 
Iriih,  but  had  his  dwelling-houfe^  and  kept  ft)op  in  the  town,  and  diat 
his  getting  ^imfelf  admitted  was  to  binder  die  remedy  the  town  had 
againft  him  for  [not]  holding  his  office ;  the  privilege  was  denied 
by  the  whole  court.  2  Vent.  io6.  Mich*  i  W.  &  M.  in  C.  B* 
The  City  of  Oxford's  cafe. 

(D)  Privilege.     ^0  prefent  to  the  Livings  of  Vo^iQx 

Recufants^  and  whom. 

Ifonc^tfirfi  I.  3  7^f .  I.  TTNACTS,  that   every  popijbWecufant  convi^j 

cap.  5.      J-'  during  the  time  that  he  Jhall-  remain  a  recufant 


a  mexf 


of  alfkT.  €onvia,Jhallfrom  and  after  the  end  of  this  prefentfejfson  of  parliament^ 
▼owfon,  be  difabled  to  prefent  to  any  benefice  or  ecclefiaftical  living,  or  to  no-' 
4uui  after-  minate  to  any  free  fchool,  hofpital,  or  donative ',  and  Jhall  Ukewife  be 
wards  he-  ^  '  jljabUd  to  grant  any  avoidance  to  any  benefice. 

Jantf  and  is  cKviSeAy  the  grant  is  void*  and  the  univerfity  Ihall  have  the  prefentatinn ;  ibr  the  a^ 
has  a  retrofpedt  to  the  commencement  of  the  fefUcws  of  the  parliament.  10  Rep,  53.  b.  55.  a.  56* 
Trin.  11  Jac.  ChanceUor  of  Oxford  tinivcrfity's  cafe.— And  it  Ihall  not  be  prefumed  in  law, 
unlefs  it  be  exprefsly  averfed  that  his  becoming  recufant  afterwards  yns  by  covin,  to  avoid  his 
grant ;  nor  wiU.tbe  court  adjudge  the  grant  to  have  been  made  to  any  other  intent,  than  is  found 
by  the  jury.    Jbiid.  56*  «.  57.  b.  ■         S.  C.  cited  by  Mutton  J«  Winch.  97^  iu  cafe  of  Woodley  v. 

th# 


tlieBifhop  of  Exeter  and  Mftonering.— And  cited  per  cunJem  Jo.  26.  in  the  cafe  of  Scandea 
V.  the  Univerficy  of  Oxford  sod  Whitton- 

5.  19.  The  chancellor  andfcholars  of  the  unherjity  dfOxfovA^  Jhall 
ha'ue  the  prefentationy  l5c.  to  every  fuch  benefice ^fchooly  hofpital^  and  do- 
native^ in  the  counties  of  Oxford,  Kent,  Middlcfex,  Sufiex,  Surry, 
Hampfhirc,  Berkfliire,  Buckinghamfhire,  Gloucefterftiire,  Wor- 
cefterihire,  StafFordfliire,  Warwickihire,  Wiltfliirc,  Somerfetfliire, 
Dcvonfliire,  Cornwall,  Dorfetfliire,  Herefordihire,  Northampton- 
fliire,  Pembrokeftiire,  Carmarthenfliire,  Brecknockfhire,  Mon« 
moudifhire,  Cardigan(hire,.Montgomeryfliire,  the  City  of  London; 
and  in  every  city  and  town,  being  a  county  of  itfelf,  within  the  li- 
mits of  the  counties  aforefaid. 

S.  20.  The  chancellor  andfcholars  of  the  univerjiiy  ^Cambridge, 
Jhall  havi  the  prefentation^  Wf .  to  every  fuch  benefice^  Jchool^  hojpital^ 
and  donative^  in  the  counties  ^Hertfordihire,  Cambriagefliirc,  Hun- 
tingtonfhire,  Suffolk,  Norfolk,  Lincolnfliire,  Rutlandfhire,  Leicef- 
terSure,  Derbyfliire,  Nottinghamfhire,  Shropfliire,  Chefhire,  Lan- 
cafhire,  Yorkfliire,  Durham,  Northumberland,  Cumberland,  Weft-  f  ?  1 
morland,  Radnoiibirc,  Denbyihire,  Flintfliire,  Carnarvonfhire, 
Anglefey,  Merioneth,  Glamorganfhire ;  and  in  erery  city  and 
town,  being  a  county  of  itfelf,  lying  within  the  limits  01  the  coun- 
ties laft  mentioned. 

S,  21*  Provided  that  neither  of  the  univerftties  Jhall  prefent  to  any  Cawley's 
benefice  any  fuch  perfon  as  Jhall  then  have  any  other  benefice  with  cure  Laws  of 
$fjiulr,  and  fuch  prefentation  fliall  he  void.  l^Xl' 

that  a  fine  cura  is  a  benefice,  aod  yet  the  univerfity  may  prefent  or  nominate  one  that  has  a  fma 
cura;  that  a  donative  of  the  king's  may  be  cum  cura  animaruni.  And  fo  is  the  church  of  tho 
tower  of  London*  Cro.  [C.  337.  361. "j  Mich.  9  Car.  Mackallar  v.  Todderick.  And  the 
univeriity  cannot  prefent  or  nominate  him  that  haih  fuch  a  •donative.  Kotwithflanding  what  if 
faid  by  Sir  Edw.  Coke^  3  Infl.  355.  it  feems  that  a  deanry,  archdeaconry,  prebend,  &c.  are  qoc 
benefices  with  cure  of  fouls  ;  nor  had  they  been  comprehended  under  the  name  of  benefices  with 
cure  of  fouls,  within  the  ftatute  of  21  H*  8.  Pluralities,  although  tho  fpedal  provifo  in  that  a<£t 
Iiad  been  omitted ;  for  that  provifo  is  ex  abundanti,  and  there  is  no  fuch  to  except  tliem  out  of  the 
f^acute  of  13  EliikCap.  la.  of  reading  the  articles ;  and  yet  if  a  dean,  archdeacon,  or  prebendaryt 
read  not  the  d^ictes  within  the  time  limited  by  13  Eliz.  his  promotion  is  not  void  by  that  itatute  t 
and  the  reafon  is,  becaufe  it  is  a  benefice  with  cure  of  fouh.  Tlie  opinion  of  JufticeTirrel  at  X«in« 
.coln*flifes,in  Lent  1^68,  who  in  the  cafe  of  Dr.  Sandrrson  denied  the  archdeacon  of  Lincoln  to 
be  lawful  archde^on,  for  that  he  had  not  read  the  articles  within  the  time  fo  limited  j  and  af- 
firmed an  arclideaconry  to  be  a  benefice  wiihcuie  within  i ;  Eliz.  being  contrary  to  law, and  to  the 
received  meaning  of  .that  (latute.  And  as  for  a  prebend*  the  reafop  giv'«n  for  the  opinion  in 
Bl>ikd  asd  Maodox's  cafe,  B.  R.  Mich.  79  &  30  Eliz.  is  exprefsly  againit  what  is  fAi4  hy  Sir 
Ed.  Coke  I  for  it  was  there  agreed,  that  a  byman  may  be  prefented  to  a  prebend  quia  non  hahet 
cui  am  animarum.  Cro.  Eliz.  79.  And  for  the  fame  reafon  a  dean,  archdeacon,  prebendary,  &f* 
may  he,  in  this  cafe,  prefented  or  nominated  by  the  uuiverhty ;  for  their  promotion  is  uot  a  bene* 
fice  with  core  of  fouls. 

a.  The  univerfities  {hall  prefent  tc  the  livings  ofp9tiJb  recufapts  .1  i-cv.  33*. 
convi<^  I  but  (hall  not  prefent  a  perfon  already  benenced.     Per  3  ^'^fj^  fJJ" 
Jac.  I.  5.     See  the  pleadines  on  this  in  2  Lutw.  IIOO.  Ld»Petre  b.  s.'c. 
V.  the  Univerfity  of  Cambridge  and  Woodrofie, 


B  3  (E)  Privilege 
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(E)     Privikgc  to  prefcnt  to  the  Livings  of  Rccu- 

fants*     Prevented  by  what.    ^ 

Hob.  Ta6.  T.  T  N  quare  impedit  by  the  univerHty  of  C.  againft  P.  aivl  W.  & 

pi.  158.  s.  X  jj1»  ^^  plaintiff  counted  that  P.  had  an  advowfon,  and  was 

ofTHiT™'  conviftcd  2  jac,  of  recufancy;  after  which  the  church  bjecame 

Chancil-  void,  and  diat  thereupon  it  belonged  to  the  plaintiffs  to  prefent 

L©R,  &c.  by  the  ftatuts  3  Jac.  cap.  5.  W^ pleaded  that  th/  advowfon  was  ap'* 

■RiDo*t'v.  P^^^^  P  ^^  manoTy  and  that  a  parts  of  the  manor  were  Jeifed  mto> 

Wal.     '  the  Kings  bands  by  procefs  out  of  the  exchequer,  according  to  the 

cRAve»  ftatute  28  Eliz.  and- that  the  King  granted  the  2  parts  to  W.  cum 

inllhc^rn?'*  ^^//ir<«mV,  and  aUo  all  hereditaments ;  but  without  any  fpecial  words 

quifitioa  tf  advowjins  I  and  that  thereby  the  prefentation  belonged  to  him. 

ami  fetfure  But  all  the  court  contra,  for  want  of  the  word  advowfons,  or  of  adea 

ITmade^of^  plene  &  integre,  &  in  tain  amplo  modo  &  forma  prout,  &c.  as  P. 

the  advow-  had  the  fiune  manor;  and  fo  writ  to  the  bifhop  was  awarded  for  the 

fonfpectai-  King.    Mo.  872.  pi*  I2I4#  Trin.  14  Jac.  C.  B.  The  Chancellor^ 

patts^f  the  ^'  ^  Cambridge  v.  the  Bilhop  of  Norwich,  &c. 

advowfon  will  follow  2  paits  of  the  m^nor,  and  then  the  King  will  prefent  alone  ;  hvt  becai)fe 
the  want  of  words  in  the  Kind's  gi-ant  was  not  fufficient  to  carry  the  advowfon  fiom  him  to  W* 
but  ferved  only  to  prove  the  King's  title  againd  the  defendant,  the  court  would  nut  award  a  wn% 
to  the  bi(hop  for  the  King  (he  being  no  party  to  the  a/£lion)  except  his  title  were  clear  againft  aU 
the  parties  to  the  action ;  whereupon  tlie  plaintiffs  were  demanded  why  a  writ  to  the  bi(hop 
Ihould  not  go  for  the  King,  upon  his  title  appearing  by  the  defendant's  plea,  who  now  confefled 
the  fame,  and  difclaimed  their  title  fee  forth  m  their  declanuion  ;  and  thereupon  judgment  was 
ffiven  for  the  King,  and  a  writ  awarded  to  the  *  bifhop,  that  nocwithftandmgthe  reclamation  of  Che 
defendants,  he  ifaonld  remove  the  iacumbentf  and  aidmit  idoneam  perfonam  ad  pncfeutationeni 
domini  regis.  ' 

*[  6  ] 

But  Ibid-  2.  If  patron  recufant  grants  the  patronage  in  fee  to  another,  in 
t^lliSr.^-  fuch  cafe  the  univerfity  fiiall  not  have  the  prefentment.     And  in' 

FerHutton     ,      ^  -r  i_  "^  •••»/•!»/•  j     •       -.i_ 

J.  If  a  pa-  the  lame  manner,  if  he  graitts  it  tn  tail  for  Itfe  or  years^  dunng  the 

tron  makes  continuance  of  this  grant,  he  is  not  patron  in  poflfeflion ;  and  there- 

*eanof*iii  ^°'®  **  univerfity  fiaU  not  prefent  by  the  words  of  the  ftatute  of 

adJwfoB,  3  Jac.  5,  per  Jones  J.    Jo.  19.  Hill,  ao  J[ac.  C.  B.  in  cafe  of 

and  after-  Standen  v,  the  Univerfity  of  Oxford  and  Whitton. 

wards  bo« 

comes  a  recufant*  the  univerfitT  ihall  havie  the  prefentatum  ae  a  future  tnterei^  giren  to  then* 
r  mS%  if  it  be  by  nvM,  the  QniverAty  ihUl  have  it.    Arg*  10  Rep.  56.  a.  in  Chancellor  of 

Oxford's  cafe.^*So  grant /or  ytmi  m  trwji^  tlM  Qoiixi  inclined  ctut  k  was  Toid.  4  Le.  145.  Anooa 
ill     Godb.  a  1 6.  pi.  309. 

3*  If  a  patron  ackmwkdges  a  fioMo  morchantf  and  afiit  hetomei 
rec^ant  convid^  and  then  the  ftatute  .is  oxt'eadid^  the  univerfity 
notwithftandixu^,  i^ll  have  Ae  prdfentment  \  per  Huttcyi  J.  Jow 
96.  in  cafe  of  Standea  v,  Oxford-Unlvedity  and  Whittoiu 


(F)  Privilege 
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(F)  Privilege  to  prefent  to  the  Livings  of  Recu- 
fants.  .  Prevented  by  Trvfts -^  and  How  to  be 
difcovered. 

I.   JD  Yfl^t.  X  W.li  M.  cap.  26./  2,     Every  petfon  refufmg  /# 

^^  make^  or  to  appear  for  the  makings  the  declaration  againft 
iranfuhftantiation^  and  whofe  name  Jhall  he  recorded  at  the  quarter'^ 
feffionsy  is  difubled  to  make  any  prefentation^  donation^  or  grant  of  avoids 
a  nee  of  any  ecchfiajiical  livings  as  fully  as  if  he  were  a  popijh  recufant 
cenvicf^  and  the  chancellory  tsfc.  of  the -univerjities  Jhall  have  theprefen^ 
tation  in  the  refpe£five  limits  mentioned  in  the  ad  3  ^ae.  i .  ceip,  5. 

5.  3.  Trujtees  of  recufants  are^  difabled  to  prejent  or  grant  any 
avoidance  of  any  ecclefiajlical  livings  free  fchool^  or  hofpitalj  and  tbt 
refpcSlive  univerjities  are  to  have  the  prejentations. 

Jnd  if  any  truftee^  mortgagee^  or  grantee  of  any  avoidancij  Jbatl 
frefentj  i^c.  toanyfuch  ecclefiajiical  livings  l^c»  where  the  truft  Jhall 
be  for  any  recufant  conviH^  or  difabled  without  giving  notice  of  thg 
avoidance  in  writing  to  the  Hce- Chancellor  of  the  univerftty^  to  whom 
the  prefent ation  Jhall  belongs  within  three  months  after  the  avoidance^ 
he  Jhall  forfeit  500/,  to  the  univerfity  to  which  the  prefentaiian^  l^c» 
Jhall  belong^  to  be  recovered  in  any  of  their  Majejlies  courts  ofrecerdy 
by  aSfion  of  debt^  i^c. 

S.  7.  Perfons  making  the  declaration^  and  taking  the  oaths  befon 
the  jufiices  at  the  quarter ^fejfions^  where  their  names  wen  recorded^    . 
Jhall  be  difcharged  of  the  difability. 

2.  1%  Ann.  flat.   2.  cap.  14./   I.  Papifis  and  their  children^  *^**h!L 
under  the  age  of  21  yearSy  not  being  proteflantSy  ♦  though  not  convtH'  P*^"*  **• 
edy  to  lofe  their  prefentations^  and  their  trujlees  difabled  to  frefenti 
but  the  rejhe^ive  univerfity  Jhall. 

S,  2.  Jrrefentor  to  be  examined  by  the  ordinary^  whether  be  be  a 
papift  or  a  tru/lee  for  fuch. 

S.  3.  Prefentee  to  he  examined  upon  oath  by  the  ordinary^  if  hi 
knows  or  believes  the  prefentor  to  be  apapijiy  or  a  truflee  for  a  papifl^ 
or  for  the  children  of  fuch  ^  or  any  other  perfon\  and  if  he  anfwtrs 
not  direSilyy  the  prefentation  to  be  void.  . 

S.  4.  Univerfities  and  their  prefentees  may  bring  a  bill  in  chancery   [     7     J 
for  difiovery^  and  upon  negle£iing  to  anfiver^   the  bill  to  be  taie^ 
fro  confeji. 

Provided  that  all  perfons  having  fully  anfweredi  and  rnt  knowing 
any  thing  of  fuch  trujflsj  Jhall  be  intitled  to  cyitx 

S.  5.  Patrons  and  theit  clerks  contefling  the  right  rf  the  miver-.  }^^\ 
fity  in  quare  impedity  may  be  examined  in  courty  or  by  commiffion  or  JJJJ^ovil 
aff davit y  as  the  court  Jhall  think  proper^  as  to  fecret  trufis  \  and  ify  thac  the 
upon  difcovery  who  is  the  cejty  que  trujiy  hejhally  upon  a  rule  made  for  Pj^?"V^ 
him  to  come  into  courty  or  before  commijionersy  to  make  the  declaration  ii^^f^\^ 
againjl  tranfubjtantiatiouy  negle£f  fo  to  do^  be  JhaU  be  ejieenud  conviB  of  patron- 
in  refpe&  to  his  prefen^atim.  ^:ltS^^ 

c4  opon  oiitb  CcMiching  fccrtt  tnifts  for  papi(lc«  pwroant  to Ibr.  it  Aim.  cap.  14.  and  a  im^i0*o» 
forfoch  tXJumaMioain»,Qt^tdlo\£wMMrt^icdi9ihflf^  Bamestf 

jj  A  x»otes 


7  Onfberfit?; 

Notes  in  C.  B.  s.  Trin.  ii  &  ti  Geo.  2.  King  v.  the  BUhop  of  Carlifle,  and  the  Mailer  lai 

Scholars  of  the  univerfity  of  Cambridge. 

S.  6.  Jnd  the  anfwer  ef  fuch  patrons^  and  the  perfins  for  whom 

they  are  intrujled^  and  his  ami  their  clerk s-^  and  their  examnatims  and 

affidavits  taken  as  aforefaid^  by  order  of  any  courty  or  by  the  ordinary^ 

Jball  be  allowed  as  evidence  again/1  fuch  patron  fo  prefentingy  and  his 

clerk* 

S»  7.  Provided  that  no  bill,  or  \^ny  difcovery  made  by  the  anfwer 
thereto^  or  to  any  fuch  examination^  Jball  fubjeii  the  perfon  making 
fuch  difcovery y  or  not  anfwering^  to  any  ^ther  penalty  than  the  lofs  of 
the  prefentation, 

S.  8.  A^  lapfe  Jhall  incur^  nor  plcnarty  be  a  bar^  till  three  months 
after  the  anfwer  put  in^  or  the  hill  taken  pro  confeffo^  or  the  profecu^ 
tion  defertei,  provided  fuch  bill  be  exhibited  before  any  lapfe  incurred, 

S.  10.  Upon  confejjion  or  difcovery  oftruft^  deeds  may  be  inforced  to 
he  produced. 

3.  II  Geo.  2.  cap.  17.  f  5.  Ena£ls,  That  every  grant  of  any 

edvowfon  of  any  ecclefiaflical  livings  fchooly  hofpitalj  or  donative^  and 

every  grant  of  any  avoidance  thereof ^  by  any  papift  or  perfon  making 

frofejfton  of  the  popijh  religion^  or  any  mortgagee  or  terjon  intrufted 

fir  any  papift^  ^c.fiall  be  void,  unlefsfuch  grant  Jhall  be  made  bona 

fdey  and  for  a  full  confideration,  to  a  proteftant  pur  chafer  ^  and  only  for 

the  benefit  of  proteftants  j  and  fuch  grantee  Jhall  be  deemed  a  truftee 

for  a  papifty  and  they  and  their  prefentees  Jhall  be  cancelled  to  make 

fuch  difcovery  relating  to  fuch  grants  and  prefentationsy  as  by  the  aSf 


12  jfnn.  fiat.  2.  cap.  14  is  direSled.  And  every  devife  to  be  made  by 
any  papift  of  any  fuch  advowfony  ^c.  with  intent  to  fecure  the  benefit 
thereof  to  the  heirs  or  family  of  fuch  papift y  Jhall  be  void ;  and  fucb 
devtjeesy  i 
JhaU  be  a 


devifeesy  andperfons  claiming  under  fuch  devifees  and  their  prefenteesy 
'ompdled  to  dif cover  whether  fuch  devifes  were  not  made  with 
the  f aid  intent. 


(G)     Privilege  to  prcfent  to  Livings  of  Recuiants. 

De*uejied. 

I.  "TTTHEN  once  the  prefentation  hac  vice  is  ve/led in  the  uni- 
^^    verfity,  though  the  recufaiit  conforms  hi mfelf  afterwards 
or  dieSi  yet  the  univerfity  (hall  prefent.     10  Rep.  58.  a.  Trin.  11 
Jac.  in  the  Chancellor,  &c.  of  Oxford-Univerfity's  cafe. 

2.  If  recufant  is  attaint  of  felony  or  praemunire,  the  intereft  of 
the  UnivcriitY  (ball  not  be  devefted ;  per  Hutton  J.  Jo.  26.  in 
cafe  of  Stanaen  v.  the  Univerfity  of  Oxford  and  Whitton. 

3.  If  A.  be  a  popi/h  recufant  conviSly  and  by  pardon  that  convif^ion 
i*  Z'  rt  "*  »V  pardoned  (as  it  has  been  held  it  may  be)  and  then  the  church  be* 
tiite  of  12"  ^^w«  voidy  Dr.  Watfon  fays,  Watf.  Comp.  Inc.  8vo.  169.  cap.  11. 
Ann.  cap.  that  he  conceives  that  the  univerfity  (hall  not  have  this  prefentation» 
14.  papifts  fQj.  ^hat  the  patron  was  no  recufant  convift  at  the  time  the  prefen- 
vk\^"  or  totion  became  void,  his  former  convi£Hon  being  taken  away  by  the 
not  in* fuch  pardon;  for  the  pardon  hath  not  only  pardoned  the  convidnon,  but 

manner  as  j^KJH 


r  8  ] 


alio  reftored  die  party  lo  hia  ability,  notwitfaftanding  that  he  do,  direaed  bf 
not  conform  j  for  the  word  convi£i  is  to  be  under  flood  throughout  the  J^^  jt«™*^ 
whole Jiatute^  although  it  be  left  out  in  the  middle  of  the  fentence  are  to  lofe 
in  the  laid  ftatute,  which  ena£b  that  every  perfon  who  (hall  be  a  their  pre. 
recuiant  convidl  during  the  time  that  he  ihall  remain  a  recufant  s*"^he'^ 
^and  (ays  not  convi<^)  fhall  be  difabled  to  prefent  to  any  church,  preamble 
&c.  and  cites  Trin.  4  W.  &  M.  C.  B.  the  Lord  Petje  v.  the  of  the  fai4 
Univcrfity  of  Cambridge  and  WoodrofFe.     3  Lev.  332.    And  fays,  (**^«*^ 
indeed,  no  perfon,  ftn^y  fpeaking,  can  properly  be  faid  to  be  a 
recufant,  before  he  be  convidled  of  it;  for  it  is  the  (;onviclion 
which  in  law  is  the  proof  and  evidence  of  the  reculancy. 


(H)     Prcfcntation  to  Livings  of  Recufants. 

Avoided. 

I .  I  ^.  far  iJ/.  p  N  A  C  T  S,  That  the  benefce  to  which  perfins  are 
Sejffi  I.  26«      ^  prefented  by  the  univerftties  for  the  recujancy  of 
the  patron^  JhaU  become  void  in  cafe  ^  abfencefrom  thefatnt  above  the 
fpace  of  bo  days  in  any  one  year. 


(I)     Pleadings.     As  to  Prefentments  to  Living  of 

Recufants. 

I.  T  F<  a  quare  impedit  be  brought  upon  the  ftatute  3  Jac.  I.  cap.  5. 
-^  by  etcher  of  the  univerfities,  it  mud  be  alleged  in  the  count  that 
the  patron  was  a  recufant  convt^  at  the  time  of  the  avoidance ;  for 
without  that  they  do  not  enable  themfelves  to  take  benefit  of  the 
iaid  2& ;  but  they  need  not  aver  that  he  yet  continues  recufant. 
10  Rep.  53.  b.  57.  b.  58.  a.  Trin.  1 1  Jac.  the  Chancellor,  &c.  of 
Oxford  Univerfity^'s  cafe. 

2.  Quare  impedit  to  prefent  to  the  church  of  H.  The  univer- 
ftty  pleaded  the  ftatute  23  Eliz.  cap.  i.  of  forfeiture  of  20 1.  a 
month  for  not  coming  to  church ;  and  alfo  another  ftatute  28  Eliz. 
cap.  6.  which  enadls,  that  when  an  indictment  is  found  againft  him, 
proclamation  ftiall  be  made  that  he  render  himfelf  before  the  next 
affifes;  which,  if  he  do  not,  that  neglefi:  ftiall  be  a  fufHcient 
convidion,  as  if  it  had  been  by  verdi£l  mat  all  this  was  done,  but 
that  he  did  not  render  himfelf  to  the  ftieriiF  at  the  next  fei&ons,  and 
fo  was  conviAed,  then  they  plead  the  ftatute  3  Jac.  5.  that  a  popi(h 
recufant  convict  ftiall  be  di£ibled  to  prefent  to  a  benefice,  but  that 
the  Chancellor,  &c.  of  both  univerftties  ftiall  prefent  within  the 
relpe&Ive  counties  limited  by  that  ad;  and  that  the  plaintiff  being 
a  popijb  recufant  convilf^  the  church  became  void  by  the  death  of  the 
incumbent',  ter  quod  the  defendants  prefent ed  Jv.^who  pleaded  in 
abatement  the  famefiatute^  bfc,  but  did  not  conclude  this  plea  with  r  -1 

the  record  of  the  convi^ion  hie  in  curia  prolafy  See,     The  plaintiJfL     9     J 
replied  the  general  pardon  of  Jac*  2.  as  to  the  plea  of  the  univerfttyy 

and 


Onftierfitp. 

€nd  demurred  to  the  tlea  of  W.  And  upon  ai|;uing  die  demurrer, 
this  plea  was  held  ill',  becaufe  the  ftatute  28  &iz.  was  mifrecited, 
that  being  that  the  perfon /ball  renaer  himfelfto  the  Jher iff  before  the 
next  offfei  \  and  the  pL^j  isj  that  he  did  not  appear  at  the  next  ajftfes ; 
befides  no  did  notjbew  any  record  of  convihion  by  the  words  htc  in 
curia  prolat*.  And  that  was  held  a  good  caufe  of  demurrer.  3 
Lev.  3  w.  Trin.  4  &  5  W,  &  M.  C.  B.  Lord  Pctre  v.  Cam- 
bridge Univcrfity. 


(K)     yurifdiSlitm  chimed  and  alltywed.    And  Plead-* 

ings. 

« 

Br.  Pre-       X.  'T*  H  E  clerks  of  Oxford  prefcribed  t§  have  principalities  of 
fcriocioa,  J-    hoftels  befofi  any  orherj  where  clerks  have  been  before,  and 

s^c^B^    /#  boU  thereof  plea}  and  the  other  purchaied  prohibition  and  attach- 
Jarifiiic- '    >nent  thereupon,  and   the  clerks  obtained  confultttion.     And   it 
tian,  pi.  4*    was  held  in  a  manner  (that  becaufe  theV  did  n§t  claim  to  bold  this. 
ciUf  S.  c    pif^  gf  offranitenementy  but  as  occupiers  for  the  time)  that  therefore 
the  prohibition  does  not  lie ;  and  this  was  of  plea  held  diereof  be« 
fore  the  chancellor  of  Oxford,  by  dieir  privilege.    Quaere.    Br. 
Attachment  fur  Prohibition,  pi.  2.  cites  40  £•  3.  17. 

2.  Trefpafs  againft  T.  C.  of  goods  carried  away  in  O.  T.  C.  4£r- 

f ended  the  tort  andforce^  and  demanded  judgment  if  the  court  would 

take  conufance ;   for  King  H,  4.  granted  to  A.  £.  chanullor  of 

Oxford,  and  his  fuccefforsy  that  they  fimdi  not  be  isnpleadod  by  any 

affion  if  things  which  they  did,  by  reafon  of  their  officcy  which  they 

have  wed  to  do  in  Oxford  \  and  it  has  been  ufed,  that  every  om  who 

has  a  houfe  thercy  Jhould  make  the  pavements  before  bis  boufe  to  the 

kennely  when  it  is  rujnous ;  and  if  he  will  noty  that  the  chancellor 

Jhall  warn  him  to  do  it  by  a  certain  day,  whichy  if  he  does  not  doy  the 

chancellor  Jhall  do  //,  ana  then  dijlrain  himy  and  retain  the  dijlrefs  till 

the  party  has  made  gree  thereof;  and  the  plaintitFis  remaining  in 

Oxford,  and  the  pavement  before  his  houfe  was  ruinous,  and  T.  C. 

chancellor  u^arned  him  to  do  it  by  a  day,  and  he  did  not  do  it ;  by 

which  the  chancellor  did  it  at  his  own  cofts,  and  diftrained  him 

by  the  fame  goods;  judgment  if  the  court  will  take  conuiance. 

Per  Cott.  Juft.    Tgu  have  juftifiedy  therefore  have  affirmed  the  ju- 

rifdiciion  of  thd  court;   for  you  ought  to  have  pleaded  the  granty 

which  isy  that  you  Jhall  not  be  impteadedy  &c,  and  demanded  judgment 

il  curia  cognofcere  vclit,  and  yet  upon  fuch  plea  it  is  not  good, 

becaufe  the  king  fhall  do  a  tort  to  none ;  for  a  grant,  that  a  man 

ihall  not  be  imjueaded,  is  void.    And  after  Rolf  waived  the  plea  to 

the  jurifdiSion,  becaufe  the  opinion  of  the  court  was  againil  him. 

Br.  Jurifdi^Hon,  pi.  39.  cites  8  H.  6.  18. 

If  an  a£lion       3*  William  L^wgher  appeared  and  anfwered,  but  Robert  l#ow- 

htt  hniught   eher  claimed  the  privilege  of  the  univerfity  of  Oxford ;  but  becaufe 

rz,vr^a       ^e  (2id  Dodor  Lowghcr  was  joined  with  William  Lowgher  in  the 

'^tr/wlco    ^^^^  ^^  ^*^  mtfubjea  to  the  fame  juriUUtiony  therefore  ordered 

it  ^'^,      procefs  to  be  awarded  againft  bim>  to  flicw  other  caufe  v^y  he 

in  tXiv^  cafe  ihould 


(hcwU  not  anfwer.    Cary*s  Rep.  79.  cites  18  &  19  Eliz.  White  tiie  fchoiar 
V.  Robert  Lowghcr,  Dr.  of  Divinity,  and  W.  Lowghcr.  i^?ng  j^i„. 

ed  with  him)  (hall  not  have  the  pfm]er^  or  benefit  of  the  charter,    Arg.  Het,  28.  (bis)  la 
Wncock's  Cafe,  cites  14  H.  4. 11.       ^      Lltt.  Rep.  41,  cites  S.  C.  accordingly. 

4.  In  debt  on  bond  made  at  C.  in  the  county  of  Surry,  the  dc-  j^  1 0  j 
fendant  pleaded  the  privilege  of  the  univcrfity  of  Cambridge  grant-  jj^^f  ^^^^ 
ed  by  Queen  Eliz.  for  fcholars,  ^vc  and  their  fervants  upon  contraSfs  Tit.  Privi- 
made  within  the  univerfity ;  and  fhews  that  the  bond,  was  made  |«s«  ia99- 
in  Cambridge)  and  that  he  was  a  fervant  of  the  fcholars,  viz,  Jit«  fime 
bailiff  of  King's  ColUge  in  that  univerfity,  and  inhabitiiig  within  book ;  a«id 
the  town  of  Cambri^e,  and  prednas  of  that  uoiverhty  \  and  <aysjt  was 
therefore  a  privileged  pcrfon  of  the  fame :  and  upon  reading  the  *n^^J|cmur. 
record,  it  feemed  that  the  defendant  being  a  bailiff  of  the  college,  rer  ttot  Vm 
H  not  capable  of  the  laid  privilege.    Brownl.  74t  Trin.  1 3  Jac.  was  not 

^tiT>/i,  i-o  '•  ^  "  capable- 

Carrdl  v.  Pafke.  Bmwni. 

has  only  the  worU  (feemed]  as  here, 

5.  In  trefpais  for  an'  ajpmlt  and  battery  at  B.  in  com,  Hartford^ 
the  defendant  pleads  that  be  was  fervant  to  a  fchoiar  of  St  johrfs 
college  in  Cambridge  \  that  they  are  to  have  conufance  there^  arid  not 
to  be  drawn  out  of  the  univerfity \  and  fhewed  their  charter  for 
Cambridge  and  for  Oxford,  and  the  a£l  of  13  £liz«  for  con- 
firmation of  the  charter  for  Oxon  and  for  Cambridge.  The  plain- 
tiff demurs,  bccaufe  the  defendant  takes  no  traverfe,  which  he 
ought  to  have  done  with  an  abfque  hocj  tha^  he  was  culpable  in  any 
place  extra  univerftatem  Cantabrigian  that  fo  they  might  have 
taken  iffue«  The  whole  court  clear  of  opinion,  that  the  de- 
fendant here  ought  to  have  concluded  his  plea  with  a  traverfe ; 
and  fo  by  the  rule  of  the  court,  judgment  was  given  for  the  plain* 
tiff.     3  Bulft.  282.  14  Jac.  Payn  v.  Worth. 

6.  In  ejeSlment  for  a  boufe  in  Oxford^  the  defendant  pleaded  the 
privilege  of  the  univerfity,  and  that  he  ought  to  be  fued  before  the 
vice-chancellor,  according  to  their  courfe  of  proceedings  there; 
and  fet  forth  their  charter,  whereby  they  had  conufance  of  all  fuits^ 
contrads,  covenants,  quarrels  (except  concerning  freehold)  and 
that  this  being  a  perfonal  adion,  they  ought  to  have  conuiance 
thereof.  But  all  the  court  held,  that  the  vice-chancellor  had  no 
jurifdidUon  in  this  cafe<,  becaufe  in  this  aAion  he  {hall  recover 
pofleiEon,  and  have  an  hab.  fac.  pofleffionem,  and  fo  he  that  has 
a  freehold  may  be  put  out  of  poflefHon  i  but  in  an  adion  of  covenant^ 
where  the  plaintiff  ihould  recover  damages  only,  it  feems  it  would 
have  been  otherwife.  Cro.  Car.  87.  pT.  9.  Mich.  3  Car,  B.  R* 
Halley's  cafe. 

7.  On  a  biUin  equity  in  the  exchequer^  as  debtor  and  accountant^  S.  C.  cited 
agalnfi  J.  S.  who  had  the  privilege  of  the  univerftij  of  O.  he  plead-  ^y  iJ^^a^^^ 
cd  bis  privilege,  and  fet  forth  their  •  charter  of  exemption,  &c.   ^^7.  i^n  * 
Hale  Cb.  B.  (aid  that  the  general  privilege  of  a  perfon,  as  member  Pafch.  21 
of  the  univerfity,  does  not  toll  the  particular  privilege  of  this  court,  ^^-  *•  "* 
and  that  an  accountant  has  a  more  particular  intereft  in  his  privilege  caI tlc  v. 
than  a  debtor,  becaufe  by  1  R.x.  cap.  13.  an  accountant  i$  notfuable  Litch- 
ilfewhen^  and  that  here  tbeprtviiege  of  the  univerfity  has  not  thefe  '^\^^^ 

words 


this  cafiB  of  wordsj  Hot  iangat  nos ;  and  fo  the  privilege  was  dilallowed.    Hard, 
wns  no'       '88.  pi.  IS.  Pafch.  13  Car.  2.  Wilkins  v.  Shalcroft. 

precedent  for  that  cafe  of  CaAle  v.  Litchfield,  as  it  was  cited  by  the  cnunfel  to  b^  becaufe  he 
iixd  it  was  declared  that  the  conufance  was  not  allowed,  >i>th  becaufe  of  the  Lehes  oftUtiifuuUitt, 
and  upon  a  particular  reafan  oi  eopartn^rjhip, 
•  See  the  ufe  of  CaiUe  v.  Litchfield  at  pL  9. 

8.  The  Fici'^Cbancellory  and  not  the  Chancellor  dtmanded  conu* 
Janciy  and  yet  the  conufance  was  allowed ;  for  the  court  here  is  to 
fuperfede  upon  notice  of  the  patent.     Hard.  504.  510.     Pafch.  22 
Car.  2.  ia  the  Exchequer,  CaOle  v.  Litchfield. 

9*  Affuntpjit  was  brought  in  the  Exchequer  by  quo  minus.    The 
univerfity  of  Oxford  demanded  conufance  by  charier  of  14  H.  8. 
and  confirmed  by  parliament  1 3  Eliz.  which  gives  them  conufance  of 
j"    J  I    1  ailfuits  ariftng  any  where  againft  any  fcholar^fervant^  or  mtnifter  of 
^  the  univerjity  depending  before  tne  jujhces  of  B,  R,  C.  B.  and  others 

there  mentioned^  dnd  before  any  other  judge^  though  the  matter  concerns 
•  the  king ;  but  the  court  of  Exchequer  is  not  mentioned  in  that  claufe ; 
but  in  the  claufe  which  gives  them  all  fines  impofed  upon  themin  any 
courts  there  the  court  of  Exchequer  is  named.  Hale  Ch.  B  held,  that 
the  privilege  extends  to  a  quo  minus.;  for  the  privilege  of  a  debtor 
only  intitles  himfelf  to  the  court,  but  is  no  bar  to  any  other  privi- 
lege ;  and  that  it  alfo  extends  to  the  court  of  Exchequer,  becaufe  the 
grant  begins  with  fuperior  courts,  as  B.  R.  &c.  and  then  defcends 
to  other  inferior  courts,  &c.  and  thefe  words  are  fufEcient  to  com- 
prehend the  court  of  Exchequer,  which  is  not  fuperior  to  B.  R. 
or  C.  B.  And  conufance  was  allowed  accordingly.  Hard.  504. 
Pafch.  21  Car.  2.  in  Scacc.  Caftle  v.  Lkchfield, 

10.  An  indebitatus  affumpfit  was  brought  againfl  the  prefidenty  &c. 

ef  a  college  in  Oxford  for  60  /.  due  for  butter  and  cheefe  fold  to 

them.   7^he  chancellor  demanded  conufance  by  reafon  of  its  being 

a  perfonal  action  where  (cholars  are  concerned ;  and  the  demand 

was  allowed.     Mod.  163.  pi.  2.  Mich.  25  Car.  2.  C  B.  Magdalen 

College's  Cafe. 

In  trtjhafi         1 1.  A  bill  was  brought  againft  a  tutor  in  Oxford,  for  an  account 

and  A/^'     of  monies  received  on  account  of  his  pupil.     The  Chancellor,  by  in- 

tmpnfonmtnt  ftniment  in  writing,  fet  forth  the  privilege  of  the  univerfity  charters, 

azain^tbe     and  Confirmation,  &c.  by  aft  of  parliament;  and  that  the  defen- 

etfkfoiOyi'  ^^^^^  ^^  ^  fcholar,  and  that  they  had  a  court  of  equity,  and  prayed 

fnrd,the      that  defendant  be  difmified.     The  Lord  Keeper  did  not  allow  the 

Chancellor   claim,  and  faid  that  cognizance  of  pleas  in  equity  could  not  be  grant- 

'^^*  f  r*     ^^'  though  precedents  were  (hewn  of  the  fame  claim  allowed  in 

I!(/of^y,and  Qi  Elizabeth's  time.     He  a(ked  if  any  could  be  iHewn  in  Lord 

Jet  forth  th*    Elfmcre's  or  Coventry's  time ;  but  none  could  be  (hewn ;  and  fo 

{ht^lmytr!  ^^^f^Ilowed  the  claim,  feying  it  muji  be  put  in  by  way  of  plea ;  but  de- 

fuy,c<m-  "   claied  it  (hould  hefujicitnt  to  aver  the  defendant  to  be  ajcholar  re^^ 

firmed  by   fident^  &c.  without  oath.    Chan.  Cafes  237.  Mich.  26  Car.  2.  Prat' 

aaofpar-   y.  Taylor. 

li:<ment;  ' 

-Mh'uh  tiirp^edil  to  he  allowed  u^on  any  netificalian  orfiptification  of  fuch  their  privilege  {  hut  the  COQlt 
rtit-^cd  ifi  becaufe  he  hod  no  warrant  of  attorney  in  I  at'iKy  under  tbefeal  of  the  Chancellor  \  for  it  ought 
to  he  cir.imed  either  in  perfoni  or  by  attomn^,  or  ochernvife  there  is  no  ptrty  in  court  to  cbim  it. 
Show.  352.  Trin.  4  W.  U.  M.  Parker  v.  Edwards  fc  al. 

12.  Cafe 


(KoiO  ot  (C[oiQaSle»  1 1 

12.  Cafe  was  brought  againft  the  defendant,  a  member  of  the  »o  Mod. 
univerfity,  inhabiting  within  their  jurifdiftion.     The  bill  was  of  ^\^^^'  ^* 
Eafter^Urm^  i  i  Ann.  and  the  defendant  had  an  imparlance  till  the  name  of 

firft  day  of  Trinity -term  following;  after  which,  and    before  plea  The  Unt- 
pleaded,  the  univerfity  of  Cambridge,  by  their  attorney,  demanded  ^^"^^^ 
conufance,  and  fet  out  the  letters  patent,  and  z&  of  parliament  of  bridgi* 
Queen  Elizabeth  before  mentioned ;  and  the  claim  was  difallowed,  held  ac- 
becaufe  it  was  not  made  the  firft  day.  Cited  2  Ld.  Raym.  1339,  in  ^^ordingly 
cafe  of  the  King  v.  Cambridge  Univerfity,  alias  Dr.  Bently*s  cafe,  cur.  and 
as  fo  held  Hill.  11  Ann.  B.  R.  Perne  y.  banners.  that  the  zSt 

of  pai'Ua. 
ment  is  whoUy  filent  as  to  the  thne  and  manner  of  claiming,  and  therefore  is  to  be  governed  bf 
ihe  rules  of  law  ;  and  that  there  is  no  reafon  why  the  rules  of  law  fhuuld  not  govern  the  time  of 
pleading,  as  make  it  neceflary  to  be  pleaded  at  aU.'  ■  ■  No  c!aim  can  be  by  the  iipiverfity  after 
imparlance ;  per  Holt  Ch.  J.  Show.  3  ;2.  Trin.  4  W.  &  M.  in  cafe  of  Parker  v.  Edwards  &  ai*. 
■  S.  P.  Per  Cur.  Barn:ird.  Rep.  in  B.  R.  66.  Trin.  2  Geo.  2.  in  cafe  of  Boot  v.  Graham.  i 

But  notwithilanding  fuch  obje<^!on,  the  privilege  was  allowed  per  Curiam.    Godb.  1404.  pi.  485. 
Pafch.  3  Car.  B.  R.  Fryer  v.  Dcw. 

13.  A  bin  being  brought  in  this  court,  for  a  difcovery  ^the  per^ 
final  eftate  of  Dr.  Aldridge  deceafed,  and  an  injundtion  granted 
thereupon  the  univerfity  of  Oxford  daimed  conufance  of  the  caufe,y^r 
that  both  plaintiff  and  defendant  Wire  fcholars  ofthi  univerfity.  Upon 
hearing  counfel  feveral  times,  and  view  of  charters,  and  the  ftatute  f  1 2  1 
of  Eliz.  and  precedents,  Harcourt  C.  ordered  the  bill  to  be  dif- 

mifled,  emd  allowed zn  excluftvc  conufance  in  equity^  touching  chat* 
telsj  to  the  univerfity;  per  Harcourt  Chanc.  M^.  Rep.  Trin,  12 
Ann.  in  Cane.  Alder id<;,e  v.  Stratford. 

14.  Exception  was  taken  to  the  manner  of  the  Chancellor's  claim  ll>id-  65. 
of  conuliuice,  the  defendant's  refidence  being  only  certified  by  the  I'*"*  *  . 
Chancellor,  and  not  verified  by  affidavit.     The  Court  feemed  to  be  Court* 

of  opinioQ  that  this  exception  hu;l  a  good  deal  of  weight  in  it ;  for  feemed  of  o- 
they  faid  a  judge  cannot  certify  a  matter  of  fad  of  this  fort,  which  51"*?^^ 
will  be  final,  but  only  matters  appearing  upon  record ;  and  they  vi^was  ne- 
(aid  that  the  bare  being  upon  the  matriculation  roll  will  not  be  enough  ceflary  ;but 
in  this  cafe,  but  it  is  equally  mceffary  that  fuch  perfon  fhould  be  refident  *****  ^^^^J' 
in  the  univerfity.  So  upon  this  exception  it  ftood  over  to  another  ^afon  of  ^ 
day.  Barnard  Rep.  in  fi.  R.  49.  Pafch.  i  Geo.  2.  Boot  v.  Gra-  exception 
ham.  ^^^^^  ^y 

...  P»8«  J- 

vis.  that  the  dtmoMdm  conufance  ett^ht  to  have  been  enttreA  vi  the  roll  hefort  they  came  to  apply  to  Ifovt 

'  ii  a/ttwed.  And  all  the  Court  were  of  that  opinion,  and  thai  it  ought  not  to  be  allowed  to  be  en- 
tered nunc  pro  tunc  ;  for  bars  to  tlic  jurifdidion  ought  to  be  ftn<SUy  purfued  1  and  thit»  they  faidy 
ii  the  reafon  why  you  cannot  make  fuch  an  application  as  this  after  imparlance. 

^    For  more  of  SSnitttCfitp  in  general,  fee  other  proper  Titles. 


(A)    moid  or  moidable. 

!•  ID  ON D  of  zfemf  covert^  monky  and  infant^  arc  void;  and  Br. Baron 

*^  where  fuch  perfon  and  another  is  bound  the  other  (hall  he  fued  *?^  ^^^^ 

done,  and  the  writ  iliall  not  abate.    Br.  Obligation,  pi.  26.  cites  t'c}'  ''*'*' 
14  H.  4.  30.  and  33. 

2.  Things 


1.  Things  void,  or  (ktermined,  cannot  be  made  godd,  but  mud 

have  a  new  creation.     Br.  Bar,  pi.  27.  cites  2t  H.  6.  24. 

^a^h!^        3.  Ffiid  things  are  good  tofome  purpofi.    Fin.  Law.  8vo.  6a. 

wd  by  aS of  f*vrUamtntf  it  (hall  avail  to  no  intenr  or  purpofe  at  all;  at  a  fimoniacal  prefenUtioa 
does  not  fo  much  as  amount  to  a  claim.    Arg.  Hard.  47.  in  cafe  of  Joues  v.  Clerk,  cites  Co.  Litt. 


120. 


4I  Leafi  by  the  hufiand  of  the  wife*s  kndi  the  hufband  dies,  the 

leafe  is  not  void,  but  voidable  by  the  wife's  entry.    Arg.  3  Bulft« 

272.  cites  PI.  C.  65.  Browning  v.  Beefton. 

Poph.  37.         5-  Prefentatian^  inftitution^  and  indu&im  of  a  layman^  is  not  Voidf 

S.  P.  Per     but  only  voidable ;  per  Popham,    Cro.  £.315.  Hill,  36  Eliz.  Bf 

^^^       R.  in  cafe  of  Pratt  v.  Stocke. 

cife»  S.  €• 

6.  That  whkh  is  void  as  ajlatute>^  cannot  be  eood  as  a  bond 
Cro.  E.  319.  Ful{haw  v.  Afcue.*—— Contra.  Ibid.  HoHingworth  v# 
Afcue. 

7*  Afeojment  once  effefhial,  cannot  be  made  void  by  any  words 
in  it,  without  entry ;  and  it  is  not  like  a  bargain  of  goods^  or  a 
bond^  or  a  leafe  for  jears^  which  by  words  in  it  (as  ttat  it  fhall  b« 
void'  and  of  no  eiFe£t)  may  be  diflblved  and  made  of  no  efFe^  be^ 
r  J  '^  1  caufe  that  as  by  the  fealing  a  bare  contraA^  it  may  be  made  per-* 
fe£l  and  efFedual  without  other  ctrcumftanceSf  ib  may  it  be  demt<* 
cd  by  fach  bare  means,  without  other  circumftance.  Hot  it  is 
not  fo  in  cafe  of  an  inheritance  or  freehold,  which  cannot  be  effect 
tual  by  the  bare  delivery  of  a  deed,  unlds  livery  be  made  there* 
upon  I  per  Popham  Ch.  J.  and  Fenner  J.  Poph.  lOO.  Mich«  37  & 
38  Eliz.  in  cafe  of  Goodale  v.  Wyat. 

8.  Bond  void  in  part  by  a  fiatute  law^  is  voidintoto;  but  at 
eonumn  lawy  it  is  good  as  to  die  legal  part,  and  void  as  to  the  ille^ 

ral.     3  Rep»  82.  b.  83.  a.  in  Twine's  cafr,  cites  38  £liz^  C.  B« 

^ec  V.  Cpllhill. 

.    9.  K  fraudulent  gift  of  soods  is  not  void  by  the  ftatute  13  Blit% 
againft  all,  but  oidy  agamft  his  creditor  y  but  remains  good  a* 

fainft  bimfelf  i  per  Anderfon.     Cro.  £«  445.  in  cafe  of  Upton  V* 
laffet. 

10.  Feoffment  upon  maintenance  or  cban^ertj  is  not  void  againft 
the  feoffor,  but  againft  him  that  hath  right;  per  Beamond  J.  Cro^' 
E.  445.  in  cafe  of  Upton  v.  Baflet. 

1 1.  Of  a  void  a£l  or  deed  tvtxyflranger  may  take  advantage'^  but 
not  of  a  voidable  one,  as  if  there  are  2  jointenants  within  age,  and 
one  makes  a  leafe  for  years,  and  dies,  the  other  {hall  avoid  it,  be- 
caufe  the  leafe  is  utterly  void ;  but  if  the  one  leafes  for  life,  and 
makes  livery  in  perfon,  and  dies,  the  other  fhall  not  avoid  it.  Per 
Wray  Ch.  J.  2  Le.  218.  in  Humphrefton's  cafe. 

12.  Adminiftratian  by  the  inferior  ordinary^  where  there  arc  bouef 
notabilia^  is  void.    Noy  96.  in  cafe  of  CroiTman  v.  Hume. 

•iLe.«i6»  13-  Infant  makes  a  feoffment  or  a* leaf e^  and  delivers  it  with  his 
w  Hum-  )timd,  it  is  only  voidable  \  but  if  it  be  executed  by  Utter  of  attmteyt 
h9&M!%  '  X  at 


f 


^oin  or.  ^oi^able.  1 3 

It  IS  a  difTeiun  to  him*    2  Brownl.  248.  in  cafe  of  Plomer  v.  Hock-  cnfe ;  per 

head  Cawdy  J. 

"^*°*  that  if 

he  referve  a  trifiv^  rrjrf,  as  t  d.  where  the  land  is  worth  too  1.  per  annum,  it  is  void. ——His  faf* 
iiiSx  when  of  as(^>  to  lefiee«  God  give  you  joy,  of  it,  is  an  mffirmoMCi}  per  Mead  J«    4  La.  4.  pi.  i$* 

14.  Where  the  ftatute  of  Weftm.  2*  13  E.  i.  cap.  i.  (avs  that 
jlnis  ipfojunjit  nuliusy  it  is  not  void  againft  the  party  nor  his  iflue, 

nor  him  in  reverilon ;  but  the  ifllie  and  he  in  reverAon  have  reme- 
dy to  avoid  it.  Arg.  Roll.  Rep.  158.  159.  in  cafe  of  Warren  r« 
Smith,  alias  Magdalen  College's  cafe. 

15.  So  where  the  ftatute  of  additions  ordains,  that  i/anj  he  out" 
lowed  wthout  additi^n^  the  t>utlawry  JhaU  be  dearly  vaidy  and  of  no 
tffe^ ;  yet  it  (hall  not  be  void  widiout  writ  of  error.     Arg.  KolL'* 
Kep.  159.  in  cafe  of  Smith  v.  Warren. 

1 6.  Void  things  cannot  be  confirmed^  but  fuch  confirmation  is 
void.    Arg«  Litt.  Rep.  213. 

17.  Void  things  are  as  no  things;  as  a  void  award  b  as  no  VoidcuC^ 
award.    See  Hard.  1 2.  and  41.  Ar^.  toni,and 

^  nocuftom 

at  all,  arc  both  alike.    Hard,  41 .  Ar^g,.'    ■        Arg,  Lilt.  Rep.  ajj. 

18.  A  thing  may  be  (aid  to  be  void  mjeveral  degrees,  rft  Void 
(0  as  if  never  done  to  all  purpofes^  fo  as  ail  perfons  may  take  advan- 
tage thereof.  2dly.  Void  iofome  purples  only.  3dly.  So  void  by 
operation  of  law^  that  he  that  will  have  the  benefit  of  it  may  $naig 
it  good.     Car.  19.  in  cafeof  Keitc  v.  Clopton. 

19.  Conjent  of  the  heir  makes  good  a  void  devife*  Chan.  Caies 
209.  Trin.  23  Car.  2.  Lord  Cornbury  v.  Middleton. 

20.  Devije  void  by  mifnofmer  of  corporation  w:i%fupplied  in  equity^ 
OS  a  good  appointment  of  a  charitable  ufe.  Chan.  Cafes  267.  Mich. 
27  Car.  2.  Anon. 

21.  A  parol  promife  was  made  by  an  executor  on  certain  terms,  to 
pay  a  debt  ofteJiator^Sy  and  alfo  a  debt  of  his  own.  But  adjudged  for 
defendant ;  for  the  promife  as  to  the  one  part,  viz.  the  teftator'a 

cebt  being  void  by  the  ftatute  of  frauds  being  not  in  writing,  it  r    -^   "i 
cannot  ftand  good  for  the  other ;  for  it  is  an  entire  agreement^  and  *•      ^   J 
the  adion  is  brought  for  both  the  fums,  and  indeed  could  not  be 
otherwife  without  variance  from  the  promife,    2  Vent.  223.   Mich. 
2  W.  &  M.  in  C.  B.  Lord  Lexington  v.  Clerk  &  Uxor. 

22.  Leafe  by  tenant  in  tail  not  warranted  by  the  (Vatute,  is  not  And  by  the 
void,  but  voidable.     Arg.  per  Holt  Ch.  J.    2  Salk.  619.  620.  in  itTuesac- 
cafe  of  Machil  V.  Clerk.  .   '^^ptanccoC 

the  1  cat, 
is  made  good.    Arg.  3  Le.  471 .  in  cafe  of  Butler  v.  Bakor. 

23.  Bond  by  infant  or  non  composy  is  void,  bccaufe  the  law  has  ap- 
pointed no  adl  to  be  done  to  avoid  \t\  and  the  only  rcsfon  why  the 
party  cannot  plead  non  eft  faSum,  is  becaufe  the  caufe  of  nullity  is 
cxtrinff  ck,  and  does  not  appear  on  the  face  of  the  deed.  2  Salk. 
675.  Thompfon  v.  Leach.— —And  though  it  be^or  mceffariesy  ytt 
if  it  be  with  a  penalty  it  is  void.  Noy  85.  Delavel  v.  Clare.— But 
bond  of  fubmffwn  to  an  arbitration  fccms  only  voidable.  See  Noy 
93.  Stone  v.&lnight. 

For  more  of  UOltl  anfi  llOftaMc  in  general,  fee  (^fljttesf,  f  ^tftjJ, 

4B^rcltlt0,  and  other  proper  T i  ties. 

fA)  HMrt 


H 


(A)  ^ireiJire. 


I.    r  LEVEU  werefwom^  and  becaufe  the  twelfih  was  in 
^^  villy  the  eleven  were  charged  upon  voire  dire  of  the  va 


valu^ 
of  the  land  per  ann.  bv  which  they  faid  lo  x.  and  he  was  amerced 
in  this  fum,     Br.  Challenge,  pi.  109-  cites  20  AiT.  11. 

2.  Inquefl  was  demandid^  anH  1 1  appeared,  a.^d  the  Court  exar 

mined  the  jurors  upon  oath,  if  arty  other  eame  to  IVeJiminJler  for  tbt 

Jame  caufe,  andifthty  had  any  more  hundreds  than  one,  though  it  wai 

not  formal ;  &  ita  faiSum  eft.   Quod  nota.  Br.  Enqacft,  pi.  7.  cites 

47  E.  3,  24,  25. 

S.  P.  For  3.  In  affife  joinder  of  the  jury  of  two  counties  was  awarded  upon 

ibou^ba        ^g  iflue,  and  16  of  the  one  county  came^  and  one  of  the  oiher\  by 

^toiLyciumoi  which  the  16  and  the  one  were  fworn  upon  a  voire  dire  by  Belknapy 

hav€  temi'     Candiih,  Inglefield,  and  Tank,  ij  there  were  more  in  the  vill  of  thi 

J^"  */'*     other  county,  or  m\  for  the  jury  {hall  be  tiken  by  fix  of  die  one 

mmtber"      county,  and  fix  of  the  other ;  but  Kirton  did  not  aflent.  Br#  Chal- 

cmniy  which  lenge,  pi.  213.  cites  48  £.  3.  30. 

it  hcajf  ytt  a 

jury  of  oM  co<inty  may  kmow  tbt  fxrfin  of  the  jury  of  amaherxoknty,  becaofe  they  are  tranfitorjr.    Br.  Ju- 
rors, pL  4.  cites  48  £.  3. 30. 

4.  Thofe  that  produce  an  evidence,  ought  to  examine  him  in 
chief  only;  but  they  againfi  whom  he  is  brought,  may  examine  lurii 
upon  a  voire  dire,  if  they  pieafe,  whether  he  is  concerned  in  intereil. 
10  Mod.  151.  Pafch.  12  Ann.  B.  R.  Bewdley  Corporation's  cafe. 

5.  An  i£ue  was^  which  charter  the  corporation  was  to  a£f  by,  wbe^* 
ther  by  the  ancient  one,  or  one  of  later  date  ?  A  witnefs  brought  t<y 
eftabliih  the  ancient  charter,  was  excepted  againft,  as  being  a  mort^ 
gagee  under  the  old  corporation  j  which  they  proved  by  an  anfwer  df 
bis  to  a  bill  in  Chancery.  But  this  anfwer  being  fo  uncertain!/ 
penned,  as  that  it  might  be  true,  and  yet  his  mortgage  of  fuch  a 
nature  as  not  to  prevent  his  evidence,  it  was  infifted  that  he  might 
be  called  to  explain  the  ambiguity  of  his  anfwer.  And  the  Court 
was  of  opinion  he  might,  fince  his  anfwer  depended  upon  his  vera- 
city as  much  as  the  evidence  he  could  then  give ;  and  if  the  one  be 
to  De  credited,  why  not  the  other  ?  but  afterwards  his  evidence  viras 
rejected  upon  another  confideration,  viz.  that  in  his  anfwer  he  lays 
the  whole  ftrefs  of  his  defence  upon  the  matter  then  in  ifTue,  viz, 
the  fubfifting  of  the  prefent  corporation.  TO  Mod.  151.  152.  Pafc&« 
X2  Ann.  B.  R.  Bewdley  Corporation's  cafe. 

6.  Whether  evidence  for  the  crown  may  be  examined  upon  ^ 
voirt  dire.    See  10  Mod.  192.  the  Queen  v.  Mufcot. 

For  more  of  ISoUt  S^ItY  in  general,  fee  Cilal)  and  other  proper 

Titles. 

tnobrntarif 
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lloluntatp  Conbepances. 

(A)     What  are  fo.     And  what  pajfes  by  them. 

1.    A  DEED  m^itturfuant  and  in  order  to  the  marriage  agree-*  9"  *  '"*^* 
^*  ;r^;i/,  and  on  juA  and  good  confiderations  of  marriage,  though  gj^^ment, 
notfo  exprejfedin  the  deed,  and  of  natural  aflfeftion,  and  i'ettlement  thchnfbancl 
of  an  eftate  on  his  pofterity,  and  no  fraud  therein,  is  not  a  voluntary  being  under 
deed-    Chan.  Rep.  163.  Thinn  v.  Thinn,  wiVe's^L 

ther  pive  hcnd  to  fay  1500  /.«i  b'a  making  n  fuUnbU  jointure  feTtlcmcnt  on  the  wifc,/ayif^  mthing  at  f 
tbc  iiliie.  Afterwards  147 1,  per  ann.  lands  were  fettled  in  a  ftri6l  ufiial  manoT.  The  Mailer  of 
the  RoUs  held  the  fetdement  good,  and  not  volnntary  or  fraudulcnt.ag.iinft  A«W  crediton  ;  rind  that 
the  words  of  the  bund  would  bear  fuch  condruiSUun.  Chan.  Prec.  520.  pi.  321.  Mich.  X7i9*  Brunf* 
den  V.  Strattun. 

2.  A.  feifed  of  a  rcverjion  in  fee  of  a  copyhold,  agreed  on  marriage 
of  M.  her  daughter  to  B,  to  pay  B.  500/.  and  to  furrender  the  copy- 
Doldy  within  two  months  after  it  come  into  pofleflion,  to  the  ufe  of 
B.  and  M,  and  the  heirs  of  their  two  bodies^  remainder  to  the  heirs 
cfM,  But  contrary  to  fuch  intention  or  agreement.  A,  furrender ed 
it  to  the  ufe  of  B.  infce^  (or  at  leaft  the  remainder,  inftead  of  being 
limited  to  M.  was  limited  to  B.  in  fee)  upon  difcovering  the  tnijiake^ 
B.  as  well  as  A.  and  M.  was  willing  to  rectify  it,  but  to  do  it  in 
fuch  a  manner  as  that  it  might  not  come  to  his  father's  knowledge, 
who  had  fettled  handfomely  on  the  marriage,  but  was  very  paflion- 
Ate  and  fevere  tov/ards  B.  his  fon.     Whereupon  B,  executed  a   ^  - 

deed,  reciting  the  furrender  and  the  mittake,  and  then  covenanted  I.  ^^  J 
to' fiand feifed  of  the  fremifes  in  truji for  himfelf  and  xvifefor  their 
lives  J  remainder  in  truftyor  the  heirs  of  their  two  Mies^  remainder 
in  XTu&frM.  and  her  heirs^  with  a  covenant  from  B,  to  convey  the 
Janu  to  thofe  ufes.  But  B.  having  made  a  furrender  to  the  ufe  of 
bis  will,  his  father  prevailed  on  him  to  devife  the  premifes  to  him 
and  his  heirs ;  which  B.  did,  and  died.  On  a  bill  by  A.  and  M.  a- 
gainft  the  father,  Lord  C.  King  faid,  he  did  not  think  this  a  meer 
voluntary  conveyance ;  for  that  when  B.  under  his  hand  and  feal  de- 
clares and  recites  all  this,  he  muft  take  B.*s  intention  to  be  as  him- 
felf recites  it ;  and  if  fo,  and  that  the  furrender  was  made  difFcrentJy 
by  miftake,  it  was  but  juflice  in  him  to  re(5lify  it,  and  fettle  it  as 
was  firft  intended.  And  decreed  the  father  to  fettle  the  fame  ac- 
cordingly. 2  Wms's  Rep.  464.  pK  148.  Trin.  1728.  Randal  v. 
HandaU 

3.  A.  on  marriage  fettled  a  conjiderahle  real  eflate  on  his  fiffi  and 
tdherfons  in  tail^  hut  no  frovijion  was  made  therein  for  younger  chil^ 
dren.  A.  had  B.  his  eldeft  (on,  and  feveral  younger  children,  and  a 
little  before  his  death  he  requefled  B.  that  as  his  perfonal  efiate  would 
Hitle  more  than  pay  his  debts  B.  would  give  200 /•   to  Us  youHger 

Vot.  XXIL  C  brothers 
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brothers  andfijlers  out  of  the  real  ejiatethat  would  come  to  him  on  A*s 
death ;  which  B.  promifed  to  do.  A.  died,  leaving  G.  the  defen- 
dant his  executor,  who  requefted  B.  to  give  fuch  bond ;  but  he 
refufed,  till  upon  G/s  giving  him  30 1.  out  of  A.'s  peribnal  eftate^ 
B.  gave  bond  for  izoL  for  his  brothers  andjifters*  B.  afterwards 
died  indebted.  On  a  bill  Drought  to  poftpone  the  payment  of  this 
bond  till  fi/s  juft  debts  be  paid,  the  Court  was  of  opinion  that  this 
bond  given  by  an  eldeft  fon,  by  way  of  provifion  for  bis  younger 
brothers  and  fifters,  cannot  be  called  a  voluntary  bond ;  and  or- 
dered accordingly.  Barnard.  Rep.  in  Cane  397.  Hill.  1740.  Eales 
V.  Gee. 


(B)     Voluntaiy  Conveyances.     Binding  the  Party. 

I.    A      On  the  marriage  of  bis  fon  fettled  feveral  lands  in  this  man- 
•**  •  ner,  viz.     jts  to  pdrt^  to  the  ufe  of  himfelffor  life^  and  after 
to  the  ufe  of  his  fon  for  Hfe^  then  to  his  Jirfi  and  other  fons  in  tail; 
and  for  want  of  fuch  iflue,  to  the  ufe  of  the  plaintiffy  who  was  his 
brother  J  and  his  heirs  j  and  as  to  other  part  of  the  lands,  to  the  ufe 
of  ^c  fon  for  Hfe^  and  after  to  the  ufe  of  the  wife  for  her  jointure^ 
then  to  iiitfirfl  and  other  fons  in  tail\  and  for  want  of  (iich  iiTue,  to 
the  plaintiff  and  his  heirs.     The  fon  and  wife  died  without  iffue  in 
Ac  life-time  of  A.  andafter  their  deaths  A.  got  thefettUment  and  cut 
it  in  pieces ;  but  the  counter-part  was  intire,  and  in  the  hands  of  A. 
and  the  bill  was  brought  to  difcover  it,  and  have  it  preferved ;  and 
the  counter'part  being  confeued  in  the  anfwer,  the  plaintiff  ob- 
tained an  order  at  the  Rolls  to  have  it  brought  into  court,  and  a 
motion  was  made  to  have  that  order  difcharged }  for  that  the  re- 
mainder to  the  plaintiff  was  meerly  voluntary,  and  therefore  he 
ought  not  to  have  any  aid  from  a  court  of  equity.    But  the  Court 
would  not  difcharge  the  order,  but  made  the  deed  to  be  brought  int» 
courty  there  to  remain^  and  thereby  hinder  J.  from  felling  the  eflate 
from  the  plaintiff.     Abr.  Equ.  Cafes  168.  Trin.  1691.  Brook- 
bank  V.  Brookbank. 
*[  17  ]       2.  A  widow  £/7i/ a  confiderable  jointure,  and  A  real  eflate  of  her 
Afterwards  ofwn  purchafmgy  and  alfo  1000 1.  South-Sea  ftock,  conveys  part  of  the 
^*r}^\        realefiates  to  truftees  to  the  ufe  of  herfelf  during  her  widowhood^  re^ 
brought  a    ^"^^^der  to  S.  C,  her  2dJon  in  tally  remainder  over,  and  covenanted 
bill,  purfu-   to  transfer  the  •  South-Sea  Jiock  to  trufees  for  herfelf  for  her  widow^ 
ant  10  the     hoody  and  afterwards  to  her  faid  id  Jon 'y  but  the  ftock  never  was 
fcrvcd  tcT'    transferred.     There  were  duplicates  of  the  deedsy  and  they  were  de^ 
him  by  the   Hvered  into  her  attorney's  handsy  with  a  charge  not  to  part  with 
former  dc-    them;  and  often  declared  fhe  had  done  this  for  the  lake  of  [her  chil- 
der!j"cr"  ^f^"-     ^P^ords  fhe  married  K.    Whereupon  S.  C.  brought  ^ 
afidc  thofe    ^^^  to  l^ave  thefe  lands  and  ftock,  and  mean  pronts  fmce  the  marriage, 
fpttiements  and  the  deeds  to  be  delivered  to  him.    Ihe  widow  fwore  flic  never 
hi^^wifc\    6?^^  notice  to  K.  of  thefe  writings,  and  K,  fwore  that  he  had  no  no^ 
pnrty  j  but    ''^'  of  any  of  them  before  his  marriage  with  her.     Lord  Chancellor 
It  \ycm%      faid,  as  to  the  widow*  if  ihe  had  kept  thefe  deeds  in  hei:  own  hands. 
nowfr,vi^,  §  and 
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und  they  had  been  got  thence,  or  out  of  the  hands  of  her  agent,  he  '*^'  ^^4' 
thought  (he  (hould  not  be  bound  by  them;  but  there  being  dupli-  hJsYadT^' 
catcs,  and  evidence  that  (he  declared  her  intention  to  be  to  put  this  were  mMie ' 
out  of  her  power,  he  faid  he  fhould  make  no  difficulty  to  decree '^^ef^re  her 
againft  her,  were  (he  the  furvivor,  and  the  only  defendant ;  but  as  J^caty^^jd^ 
ihe  was  in  poiTeffion  and  vifible  owner,  it  is  hard  to  decree  againfl  K.  k.  was  be- 
who  had  no  notice  of  the  deeds ;  and  that  he  inclined  to  give  no  re-  g""!  and  « 
Jief.     Afterwards,  upon  the  plaintifPs  praying  no  decree  againft  ^j^".^.'^!,^ 
his  mother  or  K.  but  only  as  to  the  defendants  who  had  the  deeds,  the  lierfeif 
that  they  might  be  delivered  him,  his  lord(hip  decreed  accordingly,  clcfircdthsy 
and  that  the  plaintiff  might  fuc  in  the  truftee*s  name,  without  pre-  "{^bl]^^^*. 
judice  to  any  relief  that  K.  might  have  on  hit  bill,  and  the  bill  to  be  fhat'ftie 
difmifled  as  to  the  mother  and  K.  without  cofts.     2  Wms's  Rep.  made  an 
3S8*  pi.  103.  Trin.  1726.  Cotton  v.  King.  ^^,^t!^' 

feveral  of  her  tenants,  whereat  being  prefenr,  (he  acquainted  them  her  younger  Ton  Stephen  was 
to  he  their  landlord,  in  cafe  file  mirried  again  ;  and  if  (lie  married,  her  2d  hufband  (hould  mirry 
her  for  love.  And  it  appearing  that  (he  iiad  referved  to  herfelf  out  of  thefe  voluntary  fettle- 
meats  her  original  jointure  made  by  Sir  Thomas  Cotton,  her  former  hn(band  (being  420  1.  per 
ann.  rent-charge;)  that  (he  had  nine  younger  children  by  her  f.»id  former  hu(band,  who  at  belt 
were  very  flenderly  provided  for  ;  and  farther,  that  the  plaintiff  K.  when  he  married  her,  was 
in  very  mean  circumltances,  an  half-pay  lieutenant  in  Ireland,  had  a  fon^iby  a  former  wife;  and 
that  he  Ivtd  a  confidcrablc  fum  of  money  with  this  lady,  as  (be  had  been  executrix  and  refiduary 
legatee  of  her  former  hu(b.ind  Sir  Thomas  ;  fo  that  it  was  evident  there  had  been  no  fraud  or  im^ 
ftJitMi  at  K,  the  plaintiff,  nuf»  did  not  fo  much  as  prettnd  hs  could  mnke  finy  ftttUtntnt  or  jointure  on  Lady 
Cotton.  For  thefe  reafons  the  Lord  Chance'lor  difmifled  K.'s  hilj,  as  to  that  part  of  it  which 
fought  to  fet  afide  any  of  the  fettlements  made  by  the  wife  in  trud,  &c.  And  as  to  the  South-Sea 
(lock,  though  there  was  no  aclual  aflignment  by  deed,  but  only  a  covenant  to  transfer,  yet  this 
was  fuch  an  aliignment  as  would  bind  K.  for  it  was  not  like  a  bond  from  her  to  pay  money,  fince 
here  K.  waste  pay  none,  nor  to  pait  with  anything:  which  was  his ;  it  was  only  a  provifion  made 
by  her  before  her  marriage-treaty  with  the  plaintiff,  that  in  cafe  of  her  marriage  fuch  a  part  of 
here(late  (hould  go  to  her  children,  which  was  but  reafunabie.  2  Wms's  Rep.  606.  pi.  xqo- 
Trio.  I73t.  King  v. Cotton. 

3.  Sir  G.  Rivers,  by  fittUment  afier  marriagi  (recited  to  be  in 
purfuance  of  articles  before^  but  not  proved)  conveys  lajid  tQ  the  ufe  of 
bimfelffor  life^  remainder  to  his  wife  for  life  for  her  jointure^  remain- 
der to  their  firjl  and  other  fons  in  tail}  and  from  and  after  failure  of 
fuch  iffue  male,  to  truflees  for  500  y^/2rj,  remainder  to  himfelf  in  fee. 
The  truft  of  the  term  was  declared  to  be,  that  if  there  Ihould  be 
one  or  more  daughters,  the  truftees  fhould  or  might,  either  by 
rents,  iffues,  and  profits,  after  the  commencement  ot  the  term,  or 
by  demife,  (ale,  or  other  wife,  when,  and  in  fuch  manner  as  the  truf- 
lees (hould  think  fit,  raife  and  pay  particular  portions  to  the  daug  b 
ierSyOt  iqor  marriage^  and  maintenance  in  the  mean  time,  after  the 
death  of  Sir  G.  or  his  wife.  And  there  was  zprovifo  in  the  fettle- 
ment^  that  if  the  daughters  Jhould  be  under  age^  and  not  properly  edu^ 
cated^  trvjlees  might  raife  money  for  their  education.  The  wife  died. 
Sir  G.  is  ftill  living,  and  there  is  no  ifjue-male.  In  1727,  G.  and  his 
wife  (one  of  the  daughters  of  Sir  G.)  bring  a  bill  to  compel  a  fale 
of  the  truft-term,  to  raife  the  portion  provided  by  the  fcttlement, 
jiocwithftanding  Sir  G.  the  father  was  ftill  living.  Lord  Chancel- 
lor faid,  the  maintenance  here  is  exprcfsly  provided  to  begin  upon 
£ulure  of  iffue  male,  and  opon  the  death  of  either  father  or  mother  i  [  j  g  ] 
and  there  can  be  no  way  of  raifing  it,  but  by  fule  ;  wherefore,  &c.  •-  •* 

and  this  ftrcngthened  by  the  provifo  touching  the  raifing  money 
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for  education,  &c.  And  as  to  the  fettlement  being  made  after  mar- 
riage, and  the  articks  precedent  not  proved,  he  declared  Sir  G.  was 
cftopped ;  and  could  not  fay  the  fettlement  was  voluntary,  though 
as  to  creditors  it  might  be  otherwife ;  and  decreed  the  term  to  be 
fold,  &c.  MS.  Rep.  Mich.  4  Geo.  2.  in  Cane.  Goodall  v. 
Rivers. 


(C)     Binding  to  Perfons  claiming  under  the  Party. 

I.  FT  PON  evidence  in  a  trial  at  bar,  the  cafe  was,  that  J.  6 
Nov.  1645,  conveys  by  indenture  to  IV.  R,  and  IV*  S.  infee^ 
and  levies  a  fine  accordingly,  without  any  confederation:  And  13 
March  1645,  yf.  covenants  to  Jland  feifedto  the  ufe  of  himfelf  for 
Ufcy  remainder  to  \)\sfirfefon  in  tally  who  is  the  leflbr  of  the  plamtifF, 
and  levies  a  fine  accordingly.  The  28th  March  1653,  A.  and  his 
wife,  with  fV.  R.  and  Jy.  S.  join  in  a  voluntary  conveyance  by  fine 
toj"  N.  and  his  heirs.  A.  having  iflue  B.  (the  leflbr  of  the  plain- 
i\n)  dies.  y.  N,  makes  his  will,  and  C.  and  D.  executors^  and  de- 
vifes  the  lands  to  be  fold  by  them.  They  the  19th  March  1657, 
fell  to  E.  and  F.  for  2000  /.  who  convey  to  G.  and  his  heirs. 
And  it  was  refolved  by  the  court,  that  although  £.  and  F.  paid  a 
valuable  confideration,  yet  the  eftate  to  J.  N.  being  voluntary,  if 
the  conveyance  of  6  Nov,  1645,  was  forgedj  the  plaintiff  hath  good 
title ;  but  the  jury  found  the  firft  conveyance  good,  and  found  for 
the  defendant.  Raym.  25.  Mich.  13  Car.  2.  B.  R.  Eden  v.  Chalk;- 
hall. 

2.  A.  made  a  voluntary  conveyance  to  B.  and  afterwards  amort^ 
gage  of  the  fame  lands.  The  iirfl  deed,  on  a  trial  at  law,  is  found 
fraudulent  B.  exhibited  his  bill  to  redeem  the  mortgage.  It  was 
decreed,  that  though  the  deed  to  B.  was  fraudulent,  becaufe  quoad 
the  mortgage-money,  and  pro  tanto  it  was  voluntary;  yet  it  was 

fjood  as  to  the  equity  of  redemption,  and  would  pafs  it ;  for  a  vo- 
untary  deed  is  good  againft  the  party  that  makes  it,  and  his  heirs, 
though  not  againfl  the  mortgagee.  Nelf.  Chan.  Rep.  lOi.  16 
Car,  2.  Rand  v.  Cartwrio-ht. 

o 
promifed. 

But  where  3»  A  voluntary  conveyance  precedent  is  fraudulent  as  to  a 
one  made  a  marriage-agreement  fubfequent.  Chan.  Cafes  99.  Hill.  19  &  20 
y.t':'th!  Car.  2.  Douglafs  v.  Ward. 

out  confideration,  and  afterwards  conveyed  the  fame  to  his  wife  for  a  jointure  after  m?xriage}  it 
was  refolved,  by  the  2  Ch.  Jufticcs,  and  3  other  J.  that  beca\ifc  this  Lft  conveyance  was  volun  • 
taiy,  without  valiuibie  confideration,  the  wife  could  not  avoid  the  former  leafe  by  averring  that  it 
was  fraudulent.  Cited  by  Beamend,  Cra  E.  445.  in  cafe  iUpton  v.  Ballet,  who  (aid  he.  was  privf 
to  this  cafe. 

S.  C.  cited  j^  A.  on  a  quarrel  with  his  eldeji  fon^  made  a  fettlement  ofiOoL 
rv«ra.^^^  tf  jf/flr  on  his  wife^  in  augmentation  of  her  jointure  \  and  after,  being 
476.  reconciiea  to  his  fon,  cancelled  the  deed\  and  io  it  yfz&  found  at  his 

death.     On  a  trial  at  law,  the  deed  being  proved  to  be  executed,. 

was  aciiu<9ged  good,  though  cancelled  s   and  th^e  fon,  on  a  bill 

brought 


Chan.  Ca- 
fes, 59. 
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brought  here,  was  difmiflcd  by  Ld.  Sbmers.    Cited  by  Lord  Keeper 
Wright.     Chan.  Prec.  235.  as  Lady  Hudfon's  cafe. 

5.  A.  makes  his  wUl  of  landsy  and  afterwards  made  a  voluntary 
conveyance  of  the  fame  lands.     No  relief  againft  the  conveyance, 
thouzh  made  for  a  particular  purpofe  only,  which  never  took  efFedl. 
Cited  by  Ld.  Keeper  Wright  as  the  Lord  Lincoln's  cafe.     3^   [    I9   ] 
Vcrn.  475.  in  Cafe  pf  Clavering  v.  Clavering. 


voluntary  deed?     Vern.   132.  pi.   118.  Hill.  1682.  Franklin  v.  by  icafe 
Thornbury.  f»o»i'  ^ . 

^  hoipiui  ;a 

Leice(ler  for  3  livfs,  n  little  before  bis  ilentli,  /y  n  httJe  fi-rap  of  tta^tr  at  on  ^l-h'f<f  but  und/r  Ixttd 
andfialfidthd  thii  i^riH  to  tU  pui:,i!ijj\  in  (f.ufi-i>  to  ^  y  'is  <i  '.'tf,  .««/ ;;.i:r  f''  ?;;  .'•'••/.r,*-.'.*/.  Aftciu'jn's 
beings  (liltitisfied  with  this  Icltlemcnr,  which  he  h.;.!  d-Jivered  to  i\  c:cdi:.  r,  Le  lU'Vif.d tb'n  tcrwt  /v 
-MtU  inwritingy  M  bis  half.brcthr,jiiij:^i  to  p.,  s 'rent  '/bis  ill>ij,  Th'-'  cju'tlV  ..  WAS,  wliether  the  ciccti 
or  wHl  fhoiiUl  prevail.  Lord  Chancellor  h^ld,  that  there  was  no  colour  f>.>r  fctting  tliedeed  af!.lc 
to  make  way  for  the  will ;  that  if  a  man  will  impnividently  bind  hnilVif  .to  by  a  \0lunta17  dt'cJ, 
and  not  rcferve  a  hi>erty  co  himftlf  by  a  power  of  revocation,  this  our:  w.ll  nf)t  loole  the  fettcri 
he  has  put  «p«n  himfdf;  but  hem'.iil  be  down  under  Mi  own  folly.  For  if  yon  would  relieve 
in  fuch  a  cafe,  you  rouft  confequenfly  cdabliih  this  propodtioo,  viz.  ihac  a  mm  can  make  no  v  > 
Uintary  difpofui^n  «f  his  efl:ue,  but  or.ly  by  his  will,  which  woujd  he  .'.bfurd.  Vcrn.  loc  pi, 
3J7.  Mich- 168a.  Villcrs  V.  Beaumont  &  al.'— Sec  Chan.Rep.  165.  t)ic  Dptchess  of  Ha- 
milton V.  THE  CouNTrss  op  DiRi.ToN  AM>  LoRi)  C  <  *N*iio KVK,  wlici c  H  dccd or  graiU,  Olid 
docUration  of  intention,  wa:  held  good  againft  a  codicil  of  a  will,  1654. 

7.  The  plaintiff  AWzn^  being  zfervant  to  defendant's  grand/iiother^ 
married  one  of  her  daughters^  who  brought  him  a  portion  of  600  /. 
with  part  of  which  he  purchafed  the  copyhold  lands  in  queftion, 
which  were  furrcndered  to  the  ufe  of  the  plaintiff  and  his  wife,  and 
the  heirs  of  their  2  bodies ;  the  remainder  to  hiiTifelf  in  fee.     Hie 
wife  foon  after  died^  v/ithcut  ijjue ;  and  liie  plaintiffs  with  refpe5l  to 
her  memory^  and  in  kindnejs  to  the^  defendant  her  nephew-^  did^  in  a 
fit  officknefsy  voluniqrily  jiir  render  tin  lands  to  the  Mfe  of  hi mf elf  for 
lif^  with  re?nainder  to  the  defendant  in  fee  \  and  the  defendant  was 
admitted  to  the  rejnainder  in  fee,  and  paid  5  /,  fine.     The  plaintiff 
afterwards  married  again^  and  made  a  fettlement  thereof  before  his 
id  marriage^  on  bis  2d  wife  and  her  ijfue.     The  bill  was  to  be  r^-r 
licved  againft  the  firft  furrcndcr,  as  obtained  by  furprifj,  and  with* 
out  c^niideration.     The  caufc  was  at  ifllie,  but  no  furprifc  proved. 
Both  the  plaintiff  and  defendant  died,  and  the  2d  wife  and  her  fon 
brought  a  bill,  in  nature  of  a  bill  of  revivor  ;  and  it  was  iniifted, 
that  the  firft  furrendcr,  being  made  in  A.'s  illncls,  it  mud  be  intend- 
ed by  him  not  to  bind  in  cafe  he  recovered  \  and  that  this  appears 
by  his  after  fettling  it  on  his  2d  wife  and  iilue,  who  are  to  be  taken 
as  purchafbrs.     But  Lord  Chancellor  difiniffed  the  bill,  no  fraud  or 
truft  appearing  in  the  cafe.     Vern.  365.  pi.  358*  Hill.  1685.  AU 
If  n  V.  Arme* 

8.  A.  made  a  voluntary  fettlement  of  lands,  fubjeSf  to  feme  an-  chanc. 
nuities  in  truft  for  his  grandfon  and  hif  heirs.     And  fome  years  af-  Pi«c  135. 
tprwards  he  made  another  voluntary  fctthnent  of  the  fame  cjlaic  to  the  q'  }P:'  ^* 
ufs  of  his  eldeflfonfor  llfj  and  to  %is  firjl  Jon  and  other  Jons  in  tail^  ihus^vz.  A 
remainder  over;  and  by  luiil gave  a  confiderahle  ejlate  to  his  graudw  father,  in 
/jfi.    It  was  proved,  tliat  ji.  alwr.ys  kept  the  firjl  fettlement  in  his  cuf^   'J^' 

C  3  tody,  "^ 


19  QoIuntat]»  Contteeancetff 

roluntary  •  tody,  and  mver  publljhid  it ;  but  it  vm&  found  after  his  death  amongft 
^Thiseideft  ^^^^^  papers  J  and  the  after-deed  was  often  mentioned  by  him  \ 
fon  n  hts  ^"d  he  told  the  tenants,  that  the  eldeft  fon  was  to  be  their  landlord^ 
heirs,  with-  ^ter  his  death.  Yet  the  bill  was  difmifTed,  as  to  any  relief  againft 
**"'  .^r'^of  ^^®  ^^  ^^^^ '  ^"'  decreed  the  payment  of  the  annuity  and  arrears  ; 
revocation;  ^^^d  afterwards  this  decree  was  affirmed  in  parliament.  2  Vera. 
ana  after.    473.  Hill.  1704.  Clavering  v.  Clavering. 

wards 

innkes  another  fettlcment  of  the  f^me  lanUi  to  his  ad  fon  for  life,  with  remainder  to  his  firft  and 
other  foDS  in  u  I  male,  and  die<:.  After  his  death  t^e  firft  deed  came  to  the  hands  of  his  eldeft 
iovCs  heir,  and  the  other  to  the  hands  of  the  fecond  fon  ;  who  brought  a  bill  to  fet  afide  tlie  firft. 
[Nothing  is  mentioned  in  the  report  itfelf,  as  to  any  order  or  decree  of  the  court  in  this  cafe;  but 
ui  the  mnrziii  it  is  added  thus,  viz.]  Per  Cur.  Both  deeds  being  voluntary,  the  provifioii  for  a 
younger  fon  is  no  fuch  confideration  as  to  induce  the  court  to  fet  afide  th«  firft  deed.  And 

Abr.  £qu.  Cafes,  24.  (C)  pi.  6.  h«is  the  S.  C.  as  from  a  MS.  accordingly. 

r  20  1  9*  ^^^  where  J.  made  a  voluntary  fettlenunt  on  her  nephew  B. 
and  kept  the  fame  in  her  own  pojfeffion ;  but  it  was  without  any  power 
Roll?  *^'*^  of  revocation ;  and  fome  time  after  the  nephew's  father,  by  ftealth, 
Pafch.4  and  without  the  privity  of  A.  got  at  this  fettlement ;  and  having  an 
Geo.  1.  the  attejied  copy  thereof,  put  up  the  deeds  T there  being  2  parts)  where 
^haf  Tiie^^ ''  *^y  ^^^^  before  placed  by  A.  and  J.  burns  theje  deedsy  and  fettles 
phintiff  the  premijjh  on  C,  another  nephew.  B  brought  a  bill  to  eftablifh 
ought  to  the  firft  Settlement,  which  was  difmifled  with  cofts.  And  after  C. 
iitoi^-h  **^'  claiming  under  the  after-fettlement,  brought  a  bill  to  have  the  at- 
ciainTing  Jtcfted  copies  delivered  up,  and  it  was  decreed  accordingly,  becaufe 
tmderavo.  it  was  indiredUy  gained,  i  Wms*s  Rep.  577.  pL  168.  Nlich.  lyig. 
luntary        Naldred  v.  Gilham. 

convey- 
ance ;  for  that  the  fuppreflling  and  dellroying  the  deed  was  a  fraud  though  done  by  the  grantor 
herfelf,  and  though  the  defendant  was  not  aiding  nor  abetting  to  it :  and  that  a  volunteer  (hall  be 
aided  in  a  court  of  equity  againft  a  fraud.    And  decreed,  tlut  the  plaintiff  be  quieted  in  the  poflef. 
fion,  and  the  title  deeds  delivered  to  him.    MS«  Rep. 

10.  B.  and  C.  two  brothers.  Lands  are  conveyed  to  C  and  his 
heirsy  in  trujt  for  jf,  5.  ajlranger^  for  bis  life ;  remainder  to  B*  in 
iail\  remainder /^  C  in  fee.  During  the  life  of  J.  S.  (the  tenant 
for  life)  C.  in  confideration  of  5  s.  conveys  the  reverjion  to  B.  and 
his  heirs  in  fee.  B.  fuppofing  he  had  an  abfolute  fee  in  him,  devi- 
fes  the  lands  to  his  executors^  to  be  fold  for  payment  of  debts  and  lega^ 

cies  ;  and  maies  his  brother  CL  and  another  perfon  executors^  and  dies 
without  i£'ue.  C.  bargains  and  fells  the  lands  to  the  defendant  Arnold, 
who  had  notice  ofallthefe  tranfa^ionSy  ice.  The  queftion  was,  if 
the  defendant,  being  a  purchafer  for  a  valuable  confideration,  {ball 
avoid  the  conveyance  from  C.  to  B.  of  the  reverfion  in  fee,  (being 
voluntary)  it  being,  at  the  time  of  the  conveyance,  a  dry  rever- 
fion in  fee  expe£bmt  upon  an  eftate  tail,  and  of  no  confederation  in 
the  eye  of  the  law.  Cowper  C.  was  of  opinion,  that  the  convey- 
ance  of  the  reverfion  in  k^yfrom  C.  to  B.  cannot  be  avoided  as  frau^^ 
dulent  by  afubfequent  purchafer  j  becaufe,  at  the  time  of  the  con- 
veyance, it  was  of  no  value,  being  barrable  by  the  tenant  in  tail  by 
a  recovery,  with  confent  of  the  tenant  for  life  i  yet  he  granted  a 
trial  at  law,  upon  the  importunity  of  counfel.  MS.  Rep.  Trin.  2 
Geo.  in  Cane.  Buckley  v.  Arnold. 

1 1.  A  furrender  was  made  to  a  feme  covert  of  copyhold  lands, 
with  a  power   referved  to  her  to  furrender  it  to  fuch  ujes  asficy  by 

.  writing 
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writing  or  loft  willy  in  the  prefence  ^3  witnejfesy  fiould  direSf  or  ap- 
point. She  made  a  will,  in  purfuance  of  her  power,  executed  in 
prefejicc  of  3  witnefles,  and  gave  it  to  her  daughter  and  heir.  Af- 
terwards (he  made  a  furrcnder,  together  with  her  hulband,  to  the  ufe 
of  the  huiband  and  his  heirs.  But  this  was  made  in  the  prefence 
of  2  witneiles  only,  who  fobfcribed  their  names  as  witneflis.  But 
Che  deputy-ileward,  who  took  the  furrender,  had  fet  his  name  to  \U 
On  a  bill'  by  the  hufband,  after  the  wife's  death,  to  eftabliih  this 
furrender,  who  would  have  the  fteward  to  be  conlidered  as  a  3d 
witnefs,  the  daughter,  the  defendant,  pleaded  a  title  by  the  v/iil, 
and  alfo  demurreo,  for  that  the  plaintin^s  title,  if  any,  was  only  at 
law,  and  he  might  bring  cjcdhnent.  Lord  Chancellor  fcemed  to 
chink  the  plea  good,  as  a  plea  of  the  defendant's  title ;  and  the  de- 
murrer good  iikewife,  as  a  demurrer  to  the  plaintifPs  title.  But 
at  laft  he  over-ruled  the  plea,  and  allowed  the  demurrer.  Abr.  £qu. 
Cafes,  42.  Trin.  1728.  Cotter  v.  Layer. 


(D)      Set  qfide  in  Favour   of  Purchafjrs  or  Cre--  fail 

ditori.  • 

!•  'T^HE  plaintiff  bought  fever al  manor i  of  T.  B,  deceafed,  who 
^  (he/ore  the  plaintiff*  s  pur  chafe)  had  conveyed  the  fame  by  fine 
eind  recovery  to  the  defendant^  and  his  heirs  male ;  which  being  aone 
without  confiderationy  was  adjudged  and  decreed  to  the  plaintiff. 
Toth.  257.  cites  Standen  v.  Bullock,  38  Eliz.  li.  A.  fo.  713. 
and  42  £liz.  li.  B.  fo.  289. 

2.  The  father  makes  a  voluntary  conveyance  in  tail  of  lands, 
referving  an  ejlate  for  life^  and  ^Sx/tx  fells  the  woods  upon  die  land$ 
to  a  Jlranger.  Decreed  that  the  vendees  of  the  woods  fiiall  have 
the  woods,  notwithflanding  the  conveyance  of  the  lands.  Toth. 
258.  cites  25  Jan.  9  Jac.  Curfon  v.  Blackball 

3.  A  man  conveys  land,  for  preferment  cf  bis  children.  This 
iliall  be  good  againft  SLpurcbaJirj  if  he  was  not  in  debt  at  the  time  of 
che  fud  conveyance  to  the  children:  but  if  he  was  in  debt  at  that 
time,  it  is  then  ctherwife.  D.  294.  b.  Marg.  pi.  8.  cites  Pafch* 
2 1  Jac.  C.  B.  Hclcroft's  cafe. 

4.  A.  made  a  conveyance  to  [truftees  for]  his  fon;  and  afier^ 
wards  articled  to  fell  the  lands  to  ^.  who  had  tsndered  ^e  purchafe- 
money ;  and  brought  his  bill  to  bs  relieved.  The  court,  with 
affi (lance  of  the  judges,  declared  the  conveyance  fraudulent ;  and 
chat  it  was  juft  that  the  foa  fliould  be  in  the  fame  cafe  as  his  fa« 
Cher,  had  he  never  made  the  conveyance :  and  decreed  the  articles 
to  be  performed'^  but  not  to  impeach  the  voluntary  convey ance^  as  bi* 
twean  A.  and  bis  fin ;  for  any  advancement,  or  any  other  thing 
ther  by  fettled  on  the  fon,  other  than  making  good  the  iaid  artt* 
cles ;  out  the  truftees  to  be  paid  their  debts  and  engagements  out 
of  the  purchale  money.  Chan.  Rep.  146.  16  Car.  i.  Leach  v« 
Dean. 

C4  5,  T. 


21  ^oluntarp  Conbe^anceief; 

5.  T.  (bl  J  to  C,  an  eftate  which  he  claimed  as  heir  to  his  fether 
by  virtue  of  a  marriage  fcttlcmcnt  upon  the  marriage  of  his  father 
with  his  mother  in  law  M.  being  the  lands  of  the  faid  M. — B.  as 
heir  under  ihat  fcttlcmcnt,  brought  a  bill  to  difcover  the  title  of  T. 
and  C.  and  alfo  to  compel  the  <ur\iving  truftee  in  a  former  fettle- 
ment  in  the  family,  to  convey  to  B.  as  heir  under  the  fettlemcnt. 
Cowper  C.  declared  he  would  not  decree  the  truftee  to  convey  the 
legal  eftate  to  the  cefty  que  truft,  to  compel  him  to  fuffcr  the  cefty 
que  truft  to  bring  an  cjodtment  in  his  name  againft  C  becaufe  he 
was  a  purchafor  without  notice  of  this  former  fettlemcnt,'  and  cefty 
que  truft  was  a  volunteer;  and  faid  it  was  a  conflant  rule  in  equity, 
never  to  aid  any  perfon  who  claims  by  a  voluntary  fettlement^  ogainji 
a  fair  purchafor  without  notice :  as  in  cafe  of  a  aifjeifor  [as  it  now 
appeared  that  it  was]  who  conveys  away  the  lands  upon  a  valuable 
conjiderationy  this  court  will  not  compel  the  truftee  to  convey  the 
legal  eftate  to  cefty  que  truft,  to  enable  him  to  recover  the  pof- 
feilion  at  law  againft  the  purchafor,  but  the  truftee  may  do  it  him- 
fclf  it  he  think  fit ;  but  this  court  will  not  compel  him  to  it. 
Though  Sir  Jo.  Jekill  and  Mr.  Vernon  infifted  ftrongly  for  it,  an^ 
faid  the  pofleffion  of  the  truftee  was  the  pofleflion  of  the  cefty  que 
truft,  and  that  it  was  a  breach  of  truft  in  the  truftee  not  to  convcv 
at  any  time  to  cefty  que  truft  upon  requeft.     But  in  this  cafe  Ld. 
C.  decreed  that  T.Jhould  account  for  the  profits  of  the  cftate/rflw  bh 
entry  to  the  time  of  the  conveyance  to  C  for  he  was  a  difleifor,  though 
T.  had  2  verdifts  for  him  in  ejeftmcnt ;  but  this  old  fettlement  was 
difcovered  after  thofe  trials.    MS.  Rep.  Pafch.   I   Geo.  Cane, 
Turner  v.  Buck  &  al.  &  e  contra. 

6.  J.  being  indebted  to  2  feveral  pcrfoi^s  by  bond^  and  fifed  offee^ 


farm  rents  charged  with  an  annuity  for  life  of  M,  for  natural  love  to 
H,  his  younger  fin  conveyed  the  fame  to  B.  and  C.  in  trufi^  after  the 
death  of  M.  tofeli^  and  with  the  money  to  buy  a  place  for  the  faid  H* 

for  his  life^  and  if  H.  died  before  any  faky  in  trufl  for  hifnfelfand  his 
heirs.  After  this  fettlement  jf.  becomes  indebted  to  ethers  on  bond^ 
and  died  not  leaving  affits  for  creditors*  Mr.  Vernon  had  given  his 
opinion,  that  if  there  had  been  no  bond-creditors  at  the  time  of  tht 
conveyance,  it  might  have  created  a  doubt,  whether  it  had  been 
done  to  defeat  bond-creditors  \  but  there  being  debts  then  owing 
by  bond,  he  thought  it  would  be  void  even  againft  bond^debts  con- 
traded  after,  or  that  if  it  were  o^herwife,  it  would  come  to  the 
fame  thing,  iince  the  eftate  in  queftion  is  not  fufiicient  to  anfwer 
the  bond-debts,  prior  to  the  conveyance  \  and  if  necefl'ary,  the  la- 
ter bond-creditors  woi^ld  be  admitted  to  ftand  in  the  place  of  the 
prior  bond-creditors,  and  the  aflets  fo  marflialled,  that  all  might 
receive  a  fatisfa£tion  as  far  as  the  aflets  will  extend.  And  agreea- 
ble to  this  opinion,  22  Feb.  1 7 16,  the  Court  decreed,  that  the  fee- 
farm  rents  (hould  be  fold  for  the  benefit  of  the  bond-creditors,  and 
that  the  truftees  ftiould  all  join  in  any  conveyance  to  be  made  for 
(that  purpofe.  Comyns's  Rep.  255,  256.  pi.  141.  Hill.  3  Geo.  J, 
inScacc  James  St.  Amand  y.  Couhteft  Dov^agerof  Jcrfey. 

(E)   Volimury 


["] 
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(E)     Voluntary  Conveyances.     Set  afide   (not  as 
fraudulent)  but  for  other  Reafons. 

I.    A  Voluntary  conveyance  of  a  leafe  for  years  in  trujifor  his  infuchcaf^ 

•^  wife  and  children  was  decreed  at  his  own  fuit  to  be  broke  the  grantor 

in  upon  on  account  of  his  «^f^//«  and  debts,  and  the  truftee  to  ^i"  toWi 

join  in  thefale,  and  the  reft  to  be  fecured  to  the  children.     Per  Ld.  and  convey 

Coventry.  N.  Ch.  R.  35.  ffeems  to  be  about  11  Car.  i.l  Jones  v.  Toih.  104. 

Baugh/  rnr- 

Grant  v.  £t!es« 

2.  A  voluntary  conveyance  made  by  one  of  a  weak  underjianding^ 
to  a  coufui  gcrman,  was  fet  afide  at  the  fuit  of  one  in  the  fame  de- 
gree of  kindred,  though  no  proof  was  of  lunac!y-  She  could  read 
and  write,  and  taught  a  child  to  read,  2  Ch.  Cafes,  103.  Pafcb. 
34  C.ar.  2.  White  v.  Small, 


(F)     Pojlponed 

X.  A  VohintSLTy  convey2Lncemzdc  for  zprcvijion  for  younger  chiU 
•^*'  drenj  muft  give  way  to  fubfequent  judgments  for  good  conii- 
derations,  and  to  a  mortgage;  but  after  die  mortgage  and  judg- 
ments (atisfied  with  intereft,  the  reft  of  the  money  raifed  by  fale  of 
the  faid  eftate,  ought  to  ftand  fecured  for  the  benefit  of  the  children, 
and  be  raifed  by  fale  of  another  eftate,  which  was  fettled  as  a  collate^ 
ralfecurity  on  the  mortgage  to  make  good  againft  the  children,  be- 
caufe  of  the  faid  voluntary  conveyance,  and  by  rents  and  profits  in 
the  mean  time  precedent  to  other  creditors  not  on  judgment^  and  af- 
terwards the  creditors  to  come  in.  2  Ch.  R.  262.  34.  Car.  2.  Gir- 
ling V.  Lowther. 

2.  J,  having  no  landy  covenants  or  enters  into  bond  to  fettle  100  /.  r  -i 

fiyear  in  land,  or  an  annuity  out  of  land  oflike  value  on  B.  and  af^  I-  3  J 
ter  purchafes  land  of  greater  value,  A.  devifes  part  of  the  land  to  C, 
and  dies  without  making  fuch  fettlement.  The  land  voluntarily 
devifed  to  C.  together  with  the  other  lands  not  devifed,  but  which 
defcended  to  A.'s  heir,  (hall  be  both  liable  to  the  annuity;  but 
^er  the  annuity  fatisfied,  C.  fhall  be  reimburfed  out  of  the  de- 
scended lands.    2  Vern.  97,  pi.  90.  Pafch.  2689.  Tooke  v.  Haft-v 


(G)  Favoured 
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(G)  Favoured  or  Relieved.     How  far,  and  againfl 

whom. 

In  fuch        I,  'TTTHERE  there  arc   2  voluntary    conveyances  executed, 
thariiasihc  chancery  will  not  relieve  the  latter  againft  the  former^ 

eliatr  by      but  difmifled  the  fJaintiiPs  bill.    Chan.  Rep.  173.  1658.  Goodwin 
Jaw  (hall     V.  Goodwin. 

hold  it. 

Per  Treby  Ch.  J.  i  Chan.  Rep.  432*4  W.  &  M.  in  the  cafe  of  Ld.  Moanlagoe  t.  the  Earl  of  Bath. 
— S.  P.  Ibid.  435.  in  S.  C.  by  Holt  Ch.  J.  ■  Where  there  are  2  voluntary  deeds,  the  firft 

Ihall  take  place,  unlrj'i  the  UJl  be  for  pajmnt  of  debts.    Toth.  1 16.  HiU.  7  Car.  Parcic  v.  AUerton. 

2.  Baron  and  feme  feifed  of  hjoA  in  fee  in  jure  uxor  is  levy  zfine^ 
and  declare  the  ules  to  tne  baron  and  feme,  &c.  remainder  in  fee 
to  the  hufband.  The  hufband  by  will  devifes  the  land  to  J.  S. 
who  by  bill  prays  difcovery  of  the  deed  and  to  have  the  ufe  of  it. 
The  heir  at  law  iniifts  that  the  fine  was  unduly  gained,  and  the 
deed  was  without  confideration,  and  denies  the  having  it.  And  (b 
he  court  would  not  relieve,  but  left  the  plaintiff  wholly  to  law  to 
help  himfelf  as  he  could.  2  Ch.  Cafes,  133.  Hill.  34  &  35  Car« 
2.  Anon. 


jr^^^      (H)  Supported  or  made  Good.     By  Matter  Ex  pofi 

FaSo.     In  what  Cafes. 

I.  T  T  P  O  N  an  ajjignment  of  a  mortgage  made  bv  Kendall  16591 
^   and  after  by  divers  mean  affignments  veiled  in  Newport, 
executor  of  fecretary  Coventry.    It  was  objedted  firft,  that  it  does 
not  appear  that  any  money  was  paid  upon  the  original  mortgage^  and 
therefore  it  was  fraudulent,  and  it  being  fraudulent  in  the  creation, 
though  fecretary  Coventry  paid  a  valuable  confideration,  yet  this  will 
not  purge  the  fraud  and  make  it  good  againft  the  defendant,  who 
was  a  purchafor  bona  fide,  and  for  a  valuable  confideration ;  fed 
non  allocatur;  for  Holt  Ch.  J.  faid,  the  ftrft  mortgage  was  ^09^ 
between  the  parties^  and  being  fo,  when  the  firft  mortgagee  affigns 
for  a  valuable  confideration,  this  is  all  one  as  if  the  firft  mortgage 
had  been  upon  a  valuable  confideration  \  for  now  the  fecond  mort- 
gagee ftands  in  his  place,  and  therefore  is  within  the  provifo  of  the 
Sat.  of  27  Eliz  cap.  4.  that  no  mortgage  bona  fide,  and  upon  good 
confideration  fhall  be  impeached  by  force  of  this  ad ;   but  ihall 
ftand  in  fuch  force  as  before  the  zSt  made.     Skin.  423..  Pafch.  6 
W.  &  M.  in  B.  R.  Andrew  Newport's  cafe. 
r   24,   1       ^»  ^  fettlement  voluntary  at  firft  may  become  good  by  matter  ex 
.       P^fi  fa£lo^  as  where  a  father  going  prcfident  to  the  bay  of  Bengal^ 
f if  Pafch.  ^^^  before  his  voyage  convey  land  fiir  raifing  a  portion  for  his 
15  Car.  2.     daughter,  and  A.  afterwards  marries  her  in  confidence  of  this  fet- 
BR.  Prod-  dement.     Ch.  Prec.  377.  380.  Pafch.  1714.  *  E.  Ind.  Company 

— Wi  A.  Mf^offi  B,  by  covin  and  B,  infeaffi  C.   vpm   valuable  confidtratkmf  and  then  jf,  emtn-s   and' 

•affffg's  D,  yp^  vaiuablt  nnfuieraiioit,  (hall  retain  the  Und  ag^^^^ft  ^*    For  chough  the  eftate  of 

fi.wa^ 
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B«  was  in  its  creatioo  covinous,  and  fo  Toidable,  yet  when  B  infeofTed  C.  upon  valuable  conli. 
d«ratian»  fiiall  be  preferred  to.  D.     Agreed  per  Cur>  and  faid  ic  was  adjudged-  lately  in  B*  R« 
Sid.  134.  Pafch.  15  Car.  a.  B.  R.  Prodgers  t.  Langbam. 
*  Gilb.  Equ.  R«  37*  S.  C.  in  the  (amc  words. 

3«  S.  having  feveral  young  children,  and  being  much  in  debt, 
.  €onveyed  part  of  his  lands  in  trufi  for  the  payment  of  his  debts^ 
end  by  another  deed  conveyed  other  part  to  truftees  for  the  main" 
finance  of  his  children.  This  laft  conveyance  being  voluntary, 
was  declared  void  as  to  creditors,  and  ftill  liable  to  their  demands 
as  before ;  but  it  was  good  againft  S.  himfelf,  and  (hould  bind  him; 
and  therefore  if  his  creditors  (hould  fall  upon  thofe  lands  for  a 
fatisfa«5iion  of  their  debts,  and  thereby  flrip  the  children  of  their 
maintenance,  the  children  fhould  have  a  recompence  out  of  the 
refidue  of  the  eftate  which  S.  had  referved  to  himfelf  for  his  own 
maintenance ;  for  though  the  conveyance  was  voluntary  in  the 
father,  yet  he  is  bound  by  nature  to  provide  for  his  children ;  and  it 
is  a  fort  of  a  debt.  Per  Ld.  C.  Cowper.  MS.  Rep.  Mich.  4  Geo. 
Cane*  Sneed  &  al'  v.  Lord  and  Lady  Culpepper,  2re  contra. 

4.  The  father  covenants  with  his  younger  fon  in  confideration  of 
natural  affeSliony  and  for  advancement  in  marriage^  Scc.^  to  leave  a 
moiety  ofois  perfonal  eJlaU  to  him  by  his  will ;  the  ^ther  has  feveral 
other  children ;  afterwards  the  faid  father,  on  a  then  intended  mar- 
riage, yJ«/pj  part  of  his  real  eflate  on  his  faid  fon  and  W.  and  thi 
iffue  if  that  marriage^  and  afterwards  the  fon  releafes  to  the  father 
all  covenants^  &c.  Per  King  C.  the  covenant  being  in  prejudice  of 
the  reft  of  the  covenanter's  children,  is  not  to  be  ^voured ;  and  as 
the  releafe  is  voluntary,  fo  is  the  covenant.  For  the  fubfequei^t 
fettlement  is  plainly  tne  confideration  of  the  marriage ;  fo  that  the 
queftion  is,  whether  this  court  will  take  away  any  defence  the  party 
has  at  law  againft  a  voluntary  deed;  which  Ld.  Chancellor  (aid  he 
would  certainly  do,  had  the  covenant  appeared  to  be  for  a  good 
confideration.  And  fo  difmifled  the  bill,  and  fent  them  to  law, 
and  that  after  judgment  there,  they  might  refort  back.  Gibb.  105. 
Mich.  3  Geo.  2.  in  Cane.  Praund  v.  Turner. 


(1)  Supplied.     In  what  Cafes  Defect  therein  fliall 

htjiipplied. 

I*  'T' HOUGH  gencraUy  a  defe^  in  a  voluntary  conve]rance  aCh.R. 
*    fhall  ♦  not  be  fupplied  in  equity^  yet  it  is  otherwife  if  made  Hf  vcm 
for  a  provifion  and  maintenance  for  children*     Vcm.  40.  pi.  38.  365.  Pafch. 
Pafch.  1682.  Tomfon  v.  Atfield.  36  car.  a. 

Anon.  ♦  S. 
P.  yet  wiiere  there  has  been  a  covenrnt  to  fianSfnffd  to  tbt  uft  cfa  relMtony  though  it  is  a  voluntary 
fetrlemenr,  yet  this  court  in  the  ancicut  of  times  always  executed  fuch  ufes.**  Per  Ld.  Wright, 
a  Vem.470.  Mich.  1704,  in  cafe  of  Clavering  v.  Claveringy  cites  Lady  Hudfoip's  cafe.— i-Af- 
firmed  in  the  Houfe  of  Lords. 

2.  TTie  court  of  chancery  will  never  help  a  defeftive  conveyance  f   2  C   1 
without  confideration ;  as  if  a  man  voluntarily  makes  a  conveyance  ••      ^ 
to  another  of  his  eftate,  and  it  proves  dcfcdive  j  fecus  if  it  be  for 

momy^ 
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moneys  marriage^  jointure^  &c.  and  whereas  it  was  affiimed  at  the 
bar  that  equity  would  compel  an  execution  of  a  truft  declared  exprefs^ 
ly  without  co7ijideration.  The  Ld.  Keeper  anfwered,  that  he  3id 
not  think  fo  truly,     12  Mod.  603-  Mich,  13  W.  3.  Anon* 

3.  One  jointenant  of  a  church  leafs  being  taken  ftck  in  a  journ^, 
U  fever  the  jointure^  and  provide  for  his  wfe^  fends  for  the  fchool- 
maftcr  of  the  town  (who  was  die  only  perfon  he  could  get  'to  come 
to  him)  and  acquainted  him  with  his  mtentions,  and  deitred  him  to 
prepare  an  inftrument  for  that  purpofe.  The  fchoolmafter  drev» 
a  kind  of  deed  of  gift  of  the  leafc  from  the  fick  man  to  his  wife^ 
which  he  executed^  and  died.  And  this  being  to  the  wife,  and  void 
in  law,  (he  would  have  made  it  good  here ;  but  was  difmiflfed,  being 
voluntary,  and  without  confideration«  Chan.  Free.  124.  pi.  jo8« 
Mich.  1700.  Moyfe  v.  Gyles. 

For  more  of  ©Ofantarp  ConbCPaitCe  in  general,  fee  ^tteaftOWf, 
3lfatt0,  JpCauO)  ^rant,  CarljK,  and  other  proper  titles. 
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There  is  no  (A)     Warranty  perfbnal. 

divifioii.       [  !•  \Y  A,he  hound  to  B,  in  an  obligation  of  40  L  for  payment  of 

^  20  /•  by  the  condition  at  a  day^  and  A.  does  not  pay  iV,  hut 

*  Orig.  is     *  ^^^^  awayy  (o  that  B.  cannot  have  his  debt,  upon  which  C,  ajiran" 

(Soie  e-       ^^r,  upon  confderation  that  B.  will  give  him  a  certain  Quantity  of 

loisnc)         herrings^  and  will  alfo  make  him  a  letter  of  attorney  to  fue  the  fatd 

obligation^  ajfumed^  and  promifed  to  B.  to  warrant  the  faid  20  /.  to 

B.  Ill  this  cafe,  in  an  a^ion  upon  this  promifc,  it  is  a  good  affign- 
ment  of  a  breach  that  he  has  performed  the  confideration,  and  that 

C.  has  not  paid  to  him  the  20 1.  without  faying  that  A.  did  not 
pay  bim,  or  that  he  was  not  able  to  pay  it ;  for  the  warranty  being 
perfonal,  the  intent,  by  alignment  of  the  obligation,  appears,  that 
he  ought  to  pay  the  debt  without  any  reference  to  A.  Mich.  7 
Car.  S.  R.  between  Michael  and  Carden  adjudged,  this  being 
moved  in  arreft  of  judgment.  ] 

[2,  Upon  a  communication  between  A,  and  B,  touching  a  mar^ 
aoi!  ni.  5.  ^'^^Z^  '^  ^^  '^^^  between  A.  and  one  C.  a  feme  Jole^  and  upon  this  B^ 
Mich.  6  affirms  to  A.  that  C,  had  a  portion  of  boo  /.  for  her  preferment  in 
Cnr.  B.  R.  marriage,  viro  qui  maritum  fuum  fore  contigerit  tribuendam  V  ac^ 
v.Kinpton  quirendam\  whereupon  in  confideration  that  A.  at  the  requeft  of 
%,  c.  aU-  '  B.  would  marry  with  C.  and  other  confideration  there  exprefl'ed 
jud-cU  ac-  alfoj  B,  promifed  that  he  fir  mam  facer ety  Anglice,  would  make  good 
ToI^iiisl'pL  ^^  the  faid  A.  *  the  faid  600  /.  in  maritagiocum  pr^di£la  C  In  adion 
2.S.  c/ac-  upon  this  promifc,  it  is  a  ^ood  affignmenc  of  th^  breach  that  he 
fordinjiy.  marrie4 

[*26;j 
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married  with  C.  and  yet  the  faid  B.  pnedidlas  600 1.  vel  aliquatn  inde 
partem  prae&to  A.  hue  ufque  minime  folvit  nee  aliquo  modo 
iinnam  fecit,  Anglice,  hath  made  good  feetmdum  promiffionem 
praedidam ;  for  if  ihe  had  fo  much  for  her  portion,  then  B.  has 
made  it  good;  and  if  (he  had  not,  then  he  himfelf  ought  to  pay  ic 
P.  7  Car.  B«  R.  between  Punchard  and  Kingftone  adjudged  per 
Curiam,  it  being  moved  in  arreft  of  judgment;  the  which  intratur 
Tr.  6  Car.  Rot  And  this  judgment  was  after  affirmed  in  the 
Eacchequer  Chamber  in  writ  of  error,  j 

3.  In  trefpafs  the  defendant  intitled  himfelf  to  a  leaje  for  60  years^ 
and  pleaded  a  confirmation  with  warranty  of  the  plaintiff'',  judgment, 
&c.  Per  Brudnell  and  Fineux  Ch.  J.  it  is  no  bar,  but  he  Jhall plead 
it  by  way  of  covenants  for  by  this  warranty  he  cannot  vouch,  be- 
caufe  it  is  not  [but]  perfonal ;  but  in  writ  of  ward  he  may  vouch, 
but  here  he  is  put  to  writ  of  covenant,  as  in  wafte :  but  per  Tre- 
maxl  J.  it  is  a  good  bar ;  which  feems  to  be  law,  that  a  perfonal 
warranty  {hall  be  a  good  bar  in  an  aSlion  perfonal.  Br.  Tre^afs, 
pi.  215.  Cites  21  H.  7.  32. 

4.  If  a  mzxi  gives  lands  in  fee  with  warranty,  and  binds  certain 
lands  fpecially  to  warranty^  the  perfon  of  the  feoffor  is  hereby  bound, 
and  not  the  land,  unlets  he  hath  it  at  the  time  of  the  voucher,  Co. 
Litt.  102.  b* 


[  I.  T  F  zfeme  be  endowed  in  chancery  of  the  3d  part  of 
•*-  of  her  baron  whereof  he  was  feifed  in  fee,  this  < 


(A,  2.)     Warranty  in  Law.     In  what  Cafes  the  T^l^^ 

^  '  r  Ml  txT  in  Roll  to 

Law  will  create  a  Warranty.  thisdivifion 

^  is  (A) 

the  land 
creates  a 
warranty  between  her  and  the  hcir^  in  refpeft  of  two  parts  which 
the  heir  has,  though  he  has  not  the  reverjion  of  the  ^d  part.  17  E. 
3.  8.  a.  b.    time  of  £.  i.  69.  b.  ] 

£2.  So  fliall  it  be  upon  any  dcwment.     17  E.  3.  65.  b.     time 
of  £.  I.  66.  b.  69.  b.  admitted  by  iffue.     Contra  29  E.  3.  41.  b.  ]      j-^^ 

f  3.  l(two  exchange  together^  this  creates  a  warranty  bctweeii    Fol.739. 
diem  of  the  land  which  each  of  them  gives  to  the  other.     22  E.  3.    ^,.-^-_f 
3.  45.  Aff.  6.  admitted  and  adjudged.  ] '  See  (M)  pi. 

P.    And  that  it  is  good  caufe  of  voucher.    Bur  where  the  exchange  does  not  take  eftain  forma 

juris,  it  is  no  warrranty.     Br.  Gnrrantie*.,  pi.  12.  cites  45  E.  3.  ao. 
Exchange  is  a  warranty  in  Jaw,  wliicai  is  m  firomg  as  w,inanty  in  deetU  Br.  Garranties,  pi.  <ig 
es  14  H.  6.  a.  ^  '  ^ 


ates 


[4.  18  E.  X.  Liber  Parliamcntorum,  it  is  there  faid  for  the 
resrfbn  of  a  judgment^  quod  excambium  naturaliter  vult  in  fe  war» 
rantiam*  ] 


(B)  Warranty 


2/  Qottcliet^ 


ties  in  law 


(B)    Warranty  ♦  in  Law  granted.    By  ^bat  w&rds. 

ttre created  [  X.  TF  a  man  grants  a  ward  to  another,  this  (hall  create  A 
by  many  X  ^yarranty  in  law  of  the  ward.     21  E.  3.  11.    22  £•  3.  6- 

»eVh!;rt.    30  E-  3-  6.  b.  adjudged  14.  dubitatur  29  E.  3.  48-  b.  ] 

fore  called  warranties  in  law,  becaufe  ia  judgment  of  law  they  amount  to  a  warranty  without 
this  verb  wamntiKo.    Co.  Litt.  384.  a. 

if  a  man  a.  Warranty  by  dedl  iff  conceffi  does  not  hold  place  but  hetwun 

gives  lands,  fbg  fet^ffor  and  the  feoffee^  by  fomc  \  quaere  iiide.  Br.  Garranties. 
feel^Xd   P^  "•  ^**<»  6  E.  *.  and  Fitzh,  Voucher  258- 

hf  thefe  words,  dtdi^  concefi^  &c.  now  he  is  bound  to  warrant  the  lands  to  the  feoffee,  by  thole 
words,  and  if  the  feoffee  be  impleaded,  he  (hall  have  a  writ  of  warrantia  chartae  a^ainfi  the  feoffor, 
by  thefe  words,  dedi,  cooceifi,  &c  but  not  again fi  his  heir ;  for  the  heir  fhall  not  be  bounden  onto 
a  warranty  made  by  his  father,  unUfs  he  bind  him  and  bit  beirt  to  warranty,  by  txprtfi  words  in  the 
deed ;  as  to  fay,  ego  &  hcred'  mei  omnia  praedidl'  terras,  &c.  warrantizabimus,  &c    F.  N.  B- 

3.  Warranty  was  by  thefe  words,  ego  &  hdcredes  nut  acqmeta^ 
himus  &  defendemusy  and  did  not  Jay  quis,  nee  cut  warrantizabunt ; 
and  yet  well  per  Cur.  Br.  Voucher,  pi.  8i.  cites  6  £•  2.  and 
Fitzh.  Voucher  258. 

4*  And  likewife  diere  was  a  claufe  of  warranty  made,  et  ego  & 

bcredes  md  tenementa  prad^  warrantizeAimus  \  and  did  not  fay 

cui  ilia  garr',    And  yet  well  per  Cur.    Br.  Voucher,  pL  81.  cites 

12  E.  2.  Fitzh.  Voucher  262. 

The  beft  5.  In  prsccipe  quod  reddat,  if  two  make  warranty  by  dedi^  and  the 

opinion        ^„^  ^/^^^  ^q  ^ffyer  who  furvives,  who  is  vouched,  Jhall  be  bound  to 

dedi  only,     '*^  warranty^  and  fhall  render  in  value  only ;  for  the  heir  of  the 

nvitbm$t  /on-   Other  who  Is  dead  fhall  not  be  bound  to  the  warranty,  nor  to  ren- 

^#V  is  good  dcr  in  value  by  this  word  dedi^  by  the  flatute  of  bigamis,  unleji  rent 

h^ti^ptlite  ^rfervice  be  nferved.    Br.  Recovery,  pi.  39.  cites  39  E.  3.  26. 

•fbi^mSi  which  mentions  in  the  end  ratione  proprii  feodi.    But  contra  of  *  emcjjiwilyy  qucre ; 

for  Kadeford  contra.    Br.  Garranties,  pi.  85.  cites  ix  H.  4.41. Dedi  is  a  warranty  in 

law  to  the  feoflee  and  his  heirs  during  the  hfe  of  the  feoffor.  Co.  Litt.  3S4.  a«— But  upon  ao. 
exchange  and  homage  ancifirel^  the  warranty  extends  reciproeally  to  the  heirs,  and  againfi  the  heirs  of  boeb 
forties,    Co.  Litt.  384.  a.  b.  -And  before  the  ilatute  of  yuia  emptores  terrarumt  if  a  man  had 

given  lands  by  this  word  dedi,- to  liave  and  to  hold  to  him  and  his  heirs,  of  the.donor  and  his.h^trs 
by  certain  fervices,  then  not  only  the  donor,  but  his  heirs  alfo,  had  been  bound  to  warranty. 
But  if  before  that  ftatute  a  man  had  given  lands  by  this  word  dedi  to  a  man  and  his  heirs  for  ever, 
to  hold  of  the  chief  lord,  there  the  feoffor  had  not  been  bound  to  warranty  but  during  his  life,  as 
at  this  day  he  is.    Co.  Litt.  384.  a. 

*  Conceifi  in  a  feoffment  or  fine  implies  no  warranty.  Co.  Litt.  384.  a.— The  queilion  was, 
whether  concejfi  did  imply  a  wa-rantf  in  cafe  of  a  freehold,  £t  adjornaturp  to  be  argued.  Fceem.  Rep* 
339.  pL  421.  Trio.  1673.  Browne  v.  Honywood. 

Br.  Condi.  g^  Where  a  man  is  bound  upon  condition  to  warrant  and  defend 
14".'  cites  ^^^  ^^  ^*  ^*  ^^  warranty  is  where  he  is  impleaded ;  but  the 
s.  C.  defending  is  to  fave  the  party,  that  no  flranger  enters  upon  him* 

Br.  Garranties,  pi.  60.  cites  2  £•  4.  15. 

7.  Neither  defendere  nor  acquietare  do  create  a  warranty,  but 

wafrantizare  only.    Co.  Litt.  384..  a.  (d) 

(B,  2 )  Exprcfs 


(Souclier^  28 


(B.  2)     Exprefs  Warranty. 

f  [l]  2.   T  F  a  man  makes  a  grant  in  fee  cum  claufula  tuarrantiaj  s.  P.  For  it 
^  by  fuch  words  no  warranty  ihall  be  created,     ii  H.  6.  ought  to  bav^ 

4*-  "'^  J  .  words  f««* 

i^  &  baredts  jw  vforrantinabunt  to  the  doate  6sf  bttredibuff^Cm    Br.  GarraotieSypL  85.  cites  il  H« 

4*  4'- 

So  oi grata  of  reiu,  wUb  cliuji  of  dijirtfty  Iw  fludl  not  diftrain  without  more.    Br.  Garranties,  pL 

85.  cites  I X  H.  4.  41. 

•  

2.  4  £•  I.  cat.  6.  /«  A^^J  when  is  contained  dedi  £5f  concejft  tale  There  be 
ienenuntum  ♦  ti;//Atf«/  Aaw^^/,  *f  Ihfs^aftT 

and  two  confeqnents  tberenpon ;  the  firft  branch  is,  that  where  dedi  is  contained  in  a  deed 
(albeit  there  be  no  other  warranty)  to  hold  of  the  donor  and  his  heirs  (as  at  the  making  of  this 
aA,  riz.  in  4  Ed.  i.  a  man  might  have  done)  there  the  feoffor  and  Jiis  heirs  had  been  hound  to 
warranty.  And  this  was  the  common  law ;  for  where  dcS  is  accompanied  nmtb  a  ptr durable  tenure 
tf  the  feoffvr  and  bh  bars,  there  dedi  imports  a  perdurable  warranty  for  the  feoffor  and  his  heirs^ 
to  the  feoffee  and  his  heirs  ;  and  herewith  agrees  GlanviU.  a  Inft.  275.  cites  Glanv.  1>  7*  cap.  a. 
and  Braxton,  lib.  5.  fol.  388.  b. 

And  in  tbofe  days  regularly  the  donee  did  bold  of  tbt  donor^  uAlefs  there  were  a  fpecial  limitation  to 
the  contrary.  And  when  the  feoffment  was  by  this  word  (dedi)  to  hold  of  tlie  donor  and  his. 
heirs,  then  he  and  his  heirs  are  bound  to  warranty,    a  Inft.  275* 

*  See  Warrantia  Charts  (B)  pi.  4. 

Or  without  a  claufe  that  contains  warranty^  The  mean. 

ing  of  thefe 
wordi  is,  that  dedi  doth  import  a  warranty  in  law,  albeit  there  be  an  expreCs  warranty  in 
the  deed ;  for  if  a  man  makes  a  feoffment  by  dedi,  and  in  the  deed  doih  warrant  tbt  landagainjl 
y,  S.  ami  bis  heirs,  yet  dedi  is  a  general  warranty  daring  the  life  of  the  feoffor ;  and  fo  was  the 
ilatute  expounded  in  both  points,  Hill.  14  £1.  in  C.  B.  which  Lord  Coke  fays  hehirofelf  heard  and 
obferved.    Co.  Litt.  384.  a.  And  if  a  man  makes  a  leafe  /w  life  nfe'ving  a  rent,  and  adds 

an  exprefs  warranty,  here  the  exprefs  tvarranty  does  not  take  atuay  the  w^vraxty  in  law  ;  for  he  haf 
de^oo  to  vouch  by  force  of  either  of  them.    Co.  Litt.  384.  a.    1  S.  P.  2  Inft.  275. 

ytnJ  to  he  holden  of  the  givers  and  their  heirsy  by  a  certain  fervice^  So  it  is  if 
it  is  agreed  that  the  givers  and  their  heirs  Jhall  be  bounden  to  war-  «  ^y  i^li- 

'  *  corporate  bad 

by  deed,  wherein  dedi  was  contained^  infeoffed  another  to  bold  of  bim  and  his  fucceffon,  this  had 
Created  a  like- warranty,  as  in  th's  a£l  is  mentioned.    2  Inft.  270. 

And  where  is  contained  dedi  13  concejfi^  &c,  to  be  holden  of  the  This  2d 
chief  lords  of  the  fee^  or  of  other  j  and  not  of  feoffors  or  their  heir 5^  branch  is, 
referving  no  fervice  without  homa^e^  or  without  the  aforefaid  claufe^  that  where 
tbetr  beirs  fhau  not  be  bounden  to  warranty^  notwithjianatng  J  the  tained  in 
feoffor  during  his  own  life^  f  h  fi^^^  rf  ^'^  ^^^  Vfi^t  fi^^^  ^'  bound  the  deed, 
to  warrant.  'J^f'/ 

the  chief 
tcrdf  and  not  of  the  feoffor,  there,  although  there  were  no  other  warranty  in  the  deed,  the  fecfl^r 
/ball  be  hound  to  warranty  duiing  life.     But  then  dedi  hinds  Mm  to  warranty,  but' bim  that  nutde  tie  gift. 
%  Inft.  275. 

And  it  is  to  be  known  ihaxfime  the  fl.it ute  of  quia  emptores  tS  E.  i.  the  feoffee  in  fee-fimple  doth 
hold  of  the  chief  lord  ;  and  therefore  at  this  day  in  that  cafe  the  fecJJ}>r  is  on/y  bound  to  warranty 
during  bit  hfe  \  but  if  a  m.w  nt  tins  dity  gives  lands  in  tail  by  the  word  detii,  the  donor  and  his  heiis 
are  bound  to  warranty ;  and  fo  it  is  of  a  leafe  tor  life,  refening  a  rent,  though  it  be  without  deed* 
%  Inft.  275. 

The  confequent  hereupon  is,  that  albeit  there  be  in  this  cafe  of  the  2d  branch,  an  exprefs  war. 
nmy,  the  feoffee  may  take  advantage  of  the  one  or  the  othco  ^  i^pon  the  firft  branch  has  beesi 
(ibil.    a  Inft. '275. 


« 29  (Uouciier* 

t  The  letter  of  this  aA  ektetids  only  to  the  feoffor  upon  a  feoffment  made,  hut  xfdt^  d$th  ernft 
ty  -nwy  of  rtltafc  or  confirmation,  it  imports  a  warranty  during  the  life  of  him  that  makes  the  deeJ. 
9o  it  IS  if  a  reverfion  exteSattt  upon  an  ejlatefor  years,  Uff,  or  in  tail,  he  granted  by  this  ntnrd  dedl,  and 
mttanmcni  had^tzvt  dedi  doth  import  a  warranty,  though  the  (late  pallet  not  by  way  of  feoffment. 
So  it  is  of  a  rent,  of  an  advawfon,  or  the  like,   a  Inft.  276* 

If  *  a  man  hy  dedi  lax  land  for  lift,  by  this  the  lejfeejhall  vouch  the  kjfar  (though  tht  rtverfion  be  grcmud 
mway)  and  yet  the  lelTor  is  not  properly  feofiator.  a  Ind.  276.  cites  BraeWn,  li.  5.  fo.  389. 4&  ft. 
5*  s.  a.  14  H*  6. 15. 

\  Albeit  in  two  places  before  in  this  a£l»  dedi  &  concelfi  are  coupled  together,  yet  thefe  \^ords 
watione  doni  proprii  do  appropriate  the  warranty  to  dedi  only ;  and  agreeable  to  this  expofiiton  ia 
our  books,  is  the  common  and  conitint  opinion  of  learned  men  at  this  day.  2  Inft.  276.    ■ 
S.  P.  Co.  Lite.  384.  a.  (f) 

3.  Land  was  given  to  a  man^  his  heirs  and  aJRgns ;  and  the  deoj 
willed  further,  and  I  the  aforefa^d  W.  and  my  hesrsy  will  warrant  all 
the  afiirefaid  lands  and  tenements  againfl  all  men  in  form  aforejaid. 
Per  NortoH}  it  is  not  expreiTed  to  ix^om  the  warranty  mall  go ; 
and  therefore  void.  But  per  Hank,  it  fhall  have  relation  to  the 
words  of  the  gift  before  to  the  feoiFee,  his  heirs  and  affigns  \  and  fo  is 
the  form  in  a  fine,  and  fo  it  is  ruled  tempore  £.  2.  which  all  the 
juftices  afErmed  that  the  warranty  was  good  by  the  manner,  fir. 
Garranties,  pi.  23.  cites  14  H.  4.  13. 

4«  A  warranty  is  a  covenant  real  annexed  to  lands  or  tenements 
whereby  a  man  and  his  heirs  are  bound  to  warrant  the  fame ;  and 
either  upon  voucher,  or  by  judgment  in  a  writ  of  wag-antia  charts 
to  yield  other  lands  and  tenements  (which  in  old  books  is  called 
in  excambio)  to  the  value  of  thofe  that  (hall  be  evided  by  a 
former  title,  or  elfe  may  be  ufed.  by  way  of  rebutter.    Co.  Lite 

365*  a- 
.  5.  Warranty  in  deed,  or  an  cxprefs  warranty,  is  created  only  by  this 

word  warrantizo.    Co.  Litt.  384.  a. 

Godb.  15a.        6.  A.  releafes  with  warranty yir  him  and  his  heirs,  to  B.  and  his 

P^'  *97-       heirsj  without  faying  contra  omnes  gentes*     Agreed  per  Cur.  that 

Jac!^c.  B.     ^l^is  '^  a  general  warranty,  and  a  warrantia  chartac  lies  upon  it,  Noy 

s.c.by        146.  Ballard  v.  Ballard. 

name  of 

Ba  L  L  E  T  V.  Ballet  ;  but  there  it  is,  that  npon  a  releafe  for  one  and  his  heirs,  to  another  and  his 

beirs  with  warranty  contra  omnes  gcntes,  a  writ  of  wariaiitia  cbart?e  lies. 

7.  Covenant  was  brought  on  the  word  grant  in  a  feoffment ; 
the  defendant  demurred.     And  per  Curiam,  this  is  no  warranty  o^ 
a  freehold,  but  only  in  cafe  of  a  leafe  for  years ;  and  cited  5  Rep. 
Spencer's  cafe.     And  judgment  for  the  defendant.   3  Keb.  6x7. 
pi.  84.  Hill.  27  &  28  Car.  2.  B.  R.  Brown  v.  Heywood. 


(B.  3)  Warranty  of  Lands  or  Chattels,     Good^and 

what  amounts  to  it. 

I.  T  F  the  king  grants  land  to  me  and  my  heirsy  and  that  if  I  am 

^  €vi£iedy  or  my  heirs,  by  title,  that  he/hall  make  in  value  of 

other  lands.     Per  Wich  and  Finch,  this  is  no  warranty,  but  tha( 

the. king  (hall  make  in  value  if,  &c.  which  founds  in  covenanf^  if  it 

w«a 


ivas  between  common  perfons,  and  not  in  warranty  of  voucher;  and 
therefore  no'caufe  of  aid  of  the  king  in  lieu  of  voucher,  and  yet  the 
aid  was  granted  of  the  king.  And  fo  it  feems  there  to  be  good 
caufe  to  have  in  value  againlt  the  king.  Br.  Recovery  in  value, 
pi.  32.  cites  39  £.  3.  12. 

2.  Warranty  of  a  chattle  muft  be  at  die  time  when  the  thing  is  Cro.  r.4. 
fold.  Per  Windham  T.  Godb.  31.  pi.  40.  cites  S  H.  7,  »"  "^©^ 

-  ^,.,,„  ,  '  Chandelor 

V.  Lopw— — Cro.  J.  630.  in  cafe  of  Pope  v.  Lcwin.— S.  P.  Per  Holt.  Ch.  J.  Comb.  iax. 
Mich.  X  W.  &  M.  B.  R.  Crofs  v.  Gardiner.  ^  ^^ 

3.  Warranty  will  not  bind  a  man  in  a  thing  which  is  apparent^  ["    -50   V 
a«  to  warrant  that  a  horfe  hath  both  eyes  where  he  is  apparently  ^    ^      •* 
blind  of  one.   Arg.  Lev.  102.  in  cafe  of  Ekins  v.  Trefham. 

4.  Where  feller  has  the  poffeflion  of  goods,  the  ban  affirming  Ld.  RayAi. 
them  to  he  his  makes  a  warranty.     Otherwife  if  out  of  poffejpon.  ^^P-  593* 
I  Salk.  210.  Trin.  12  W.  3.  B.  R.  Medina  v.  Stoughton.  ^•*^- 

5.  But  fuch  affirmance  makts  no  warranty  oflan«  in  any  cafe.  Cro.  j.  196. 
I  Salk.  210.  Medina  v.  Stoughton.  Rofweii  v. 

VaQghan* 
S.P. 

(B.  4)  Warranty  of  Lands.     Good  or  not#     Com^ 
mencing  by  Dijfei/in.     And  whyfo  called. 

I.  T  T  is  called  a  warranty  that  commences  by  difTeiiin,  hecaufe  re* 
^  gularly  the  conveyance'^  whereunto  the  warranty  is  annexed^ 
works  a  dijeifm^    Co.  Litt.  366.  b. 

2.  In  affife,  it  was  found  that  a  man  and  his  three  coufins  purchafed  Sut  fit 
jointly  infee-^  and  the  ancefior  aliened  the  whole  with  warranty y  and  u^^r  ** 
dsed\  zxiQ  2  of  the  others  died;  and  the  fourth  recovered  the  three  htrcfpaft^* 
parts,  quod  mirum  !  For  the  warranty  was  collateral  to  one  of  them,  that  all  tho 
as  it  feems,  if  any  of  them  was  heir  to  him;  arid  if  all  three  were  ^^'^f^i^**^* 
heirs  to  fuch  anceftor,  then  all  three  fliall  be  barred  of  their  parts,  ^^tler  L* 
and  his  own  part  is  gone  by  the  alienation.    Br.  Jointenants,  pi.  26.  jo'mtenant 
cites  13  AiT.  6.  ^^^  ^'  M 

•*  ....  "'"'  a'tem  alt 

wiib  wanatHy^  as  to  the  rmiety,  this  alienation  is  a  SJfdJin,  and  tlie  fon  may  enter ;  and  fo  it  feems 
ttuttlie  firil  warranty  is  commenced  for  three  parts  by  dilfeifmi  and  therefore  no  bar  to  the  thret 
parts.  Br.  JointenantSj  pL  a6. 

3*  If  guardian  for  caufe  of  nurture  aliens  die  land  of  the  heir 
wiSi  warranty,  ana  dies^,  whofe  heir  the  demandant  is,  this  is  a  war- 
ranty which  commences  by  difieifm,  and  (hall  be  avoided  by  plea* 
Br.  Garranties,  pi.  78.  cites  43  £.  3.  7. 

4.  In  formedon  the  tenant  pleaded  afeoffinent  of  the  grandfather  •  Warraritf 
of  the  diman4anty  whofe  heir  he  is  wtth  warranty ^  judgment,  &c.  "«*»''*% 
rhe  demandant  faidy  that  the  fame  grandfather  gave  in  tail  to  his  2lan  not  b« 
father^  and  entered  upon  himy  and  made  the  feoffment  with  warranty  avoided  ; 
immediately}  fo  that  the  wzrrsLnty  commenced  by  diffeifiny  judgmenty  ^^ 


war- 


warranty,  which 


&c.  by  which  the  tenant  took  other  iflue ;  and  fo  iee  that  collateral  ^e^Qinghf 

lich  commences  bv  *  diifeifin,  does  not  bind.    Br.  For-  iHjpt/m 
©edon,  pL  16.  cites  49  E.  3.  6,  ^^^'  ^5  ^ 

in  Coke*s  noU  on  Fitzherbert'i  cafe. 

Vol.  xxn.  p  5.  If 


3«  ©oiicfjm 

5.  If  A.  dljjiije  S.  and  enfeoffs  C,  >vith  warranty,  and  C.  eiifeoffi  D, 
widi  warranty,  upon  tvhotn  ajlranger  entereth^  in  whofe  poliellion 
1?.  the  cliffeifce  rekafeth  his  rights  now  all  former  warranties  are 
extin£l ;  and  albeit  D.  Is  impleaded,  yet  (hall  he  not  have  warrantia 
chartae,  becaufe  he  is  in  of  another  tjlate  by  wrong.  Weft's  Symb. 
f.  197.  cites  F.  N.  B.  135.  (g)  21  H.  6.  41.  22  H.  6.  22. 

6.  If  a  man  diffeifes  his  father^  and  makes  a  feoff nunt  without 
warranty^  and  ^t  father  diesy  the  heir  cannot  enter ;  and  yet  the 
heir  of  the  heir  may  enter '^  but  he  who  made  the  feoffment  cannot 
vnter  i^inft  his  own  feoffment,  though  right  defcends  by  the  death 
of  his  rather,  who  was  dilTeifed  i  per  Prifot.  Br.  Eutre  Cong.  pL 
47*  cites  39  H.  6.  42. 

.fit waste-  y.  Warranties  commencing  by  difTcifin  have  4  qualities;  ift, 
°^l^*Jj  That  the  diffeifin  is  done  immediately  to  the  heir  that  is  to  be  bound  ^ 
▼ice,  that  and  yet  f  if  *  the  father  b«;  tenant  for  life^  the  remainder  to  the  fbn  in 
he  WAS  Dot  fee :  the  father,  by  covin  and  con^nt»  makes  a  leafe  for  yearsj  to  the 
JjJIJ^J?/  end  that  the  leffee  Jhall  make  a  feoffment  in  fee  to  whom  the  father 
rantyj  but  JbaU  releafe  with  warranty  \  and  all  is  executed  accordind}r.  The 
it  was  not  father  dies.  This  warranty  fliall  not  bind,  albeit  the  diiieifin  was 
iecT^^Rep.  "^'  ^'^^^  immediately  to  the  fon;  for  the  feoffment  of  the  feP 
^9*b^Paf^'.  fee  is  a  difleifm  to  the  father,  who   is  particeps  criminism    Co. 

37  Eiiz.      Litt  366.  b. 
B.  R.  Fitx-  ^ 

herbeit's  cafe.  The  fame  cafe  came  in  queftion  again.  Jo.  397.  pi.  7.  Mich.  1 1  Car.  B.  K« 

In  cafe  of  Fi t  zh brb  sa  t  v.  Le  bc h  ;  and  it  was  refolved  by  the  whole  court*  that  the  cafe  of  5 
Ben.  79.  b.  was  good  law ;  ami  that  the  warranty  ihaD  not  bind  ttie  remainder  in  tail,  [as  then- 
xnainder  was  in  that  cafej  becaufe  it  was  qualhed  by  dtfleifiny  and  covin  between  the  partieft-^^** 
Cro.  C.  48^  pi.  7.  FxTzuERBERT  ▼•  FiTZHERBERT  &  al.  S.  C.  ftates  ity  that  the  father  was 
tenant  for  life,  remainder  to  his  brother  for  life*  remainder  in  tail  to  the  fon ;  and  that  they  bocH 
made  a  leafe  for  years  to  the  purpofe  mentioned  j  and  tliat  they,  at  dillant  tiroes,  releafed  to  th0 
leifee*s  feoffee  with  warranty  ;  and  held>  that  they  were  all  as  one  a£t  grounded  upon  this  fraud, 
and  (hall  not  bind  him  in  remainder.  Mo.  469.  pi.  674.  Mich.  39  &  40  Eliz.  Garraway  v. 

BraybrUge,  S.  P.  and  the  court  inclined  accordingly,  and  mifliked  the  pra&ice ;  but  the  cafe  was 
endeil  bycompofition. 

^^9  it  is  if  one  brother  makes  a  gift  in  tail  to  amtber^  ^rnd  the  uncle  SJfafet  tbt  dma^  and  iifeofs  anot^ 
With  warranty,  tlie  uncle  dies,  and  the  warranty  defcends  upon  the  donor,  and  then  the  donee  dies 
^i^ithout  iflue,  albeit  the  difleifm  was  done  to  the  donee,  and  not  to  the  donor,  yet  the  warranty 
ihall  not  bind.  Co.  Litt.  366.  b.  367.  a.— »5  Rep.  So.  cites  31  £.3.  Warranty  iS. 

♦[  31  1 

•  S  P.  5  8.  The  2d  Is,  that  the  warranty  and  diffeijin  are  Jimul  and  femeh 

^yj\^'  both  at  one  and  the  fame  time;  and  yet  if  a  man  commit  a  i/ij^^ir, 

HER-     "  rf  intent  to  make  thefeoffinent  in  fee  with  warranty^  albeit  he  make 

«ert'«  die  feoffment*  many  years  after  the  diffeifin^  notwithftanding,  be* 

fu^**l ...  caufe  the  warranty  was  done  to  that  intent  andpurpofe^  the  law  fliall 

though  It  J.     .  1   '     1     1  1  1       I       .  ^     '^  •'  «       1       1., 

tvnsao  adjudge  upon  the  whole  matter,  and  by  the  intent  couple  the  dif* 
years  after',  feifin  and  warranty  together.  Co.  Litt.  367.  a. 

9.  The  3d  is,  that  the  warran^  commences  by  difleifm,  by  all 
thde  examples,  (if  it  fhould  bind)  it  (houldbind  as  a  collateral war^ 
ranty^  and  therefore  commencing  by  diffeijin  Jhall  not  bind  at  all.  Co, 
Litt.  367,  a.* 

10.  The  4.th  Is  put  for  an  example,  and  the  rather  for  that  it  is 
moft  ufual  and  frequent,  commences  by  abatement  or  intrujion^ 
(that  is,  when  the  abatement  or  intruiion  is  made  of  intent  to 
make  a  feoffment  in  fee  wtb  warranty)  this  iball  not  bind  the 

right 


d0uc5er#  31 

ttgtit  tieir^  no  ttofe  ihail  a  warranty  that  commences  by  iiSd^ 
fin,  becaufe  all  do  commence  by  wrong.  And  Ji  it  is  if  thg 
fifiont  £es  without  heir^  and  an  anceftor  or  the  lord  inters  before 
the  entry  of  the  lordy  and  makes  d  feoffment  in  fee  with  warranty ^ 
and  diesj  this  warranty  mall  not  bind  the  lord,  becaufe  it  com- 
mences by  wrongs  being  in  nature  of  an  abatement*  £t  fic  <le 
fimilibus«  Co.  Litt.  367.  a* 

12.  The  father^  the  fon^  and  a  ^d  perfon^  9xe  joint enants  in 
fee.  The  father  mahs  a  feofftntnt  in  fee  of  the  whole  with  war^^ 
ranty^  and  dies.  The  fon  dies.  The  3d  perfon  fhall  not  only 
avoid  the  feoilment  for  bis  own  part,  but  alfo  for  the  part  of 
the  Ion;  and  he  (hall  take  advance  that  the  warranty  com- 
menced by  dilleifin,  though  the  difleiiin  was  done  to  amodien 
Co.  Litt.  367.  a. 


(B.  5)  Warranty.    Hound  by  it.  Who.    Heir,  &c. 

I*  ^T*  HE  A^fV  (hall  rnver  be  hound  by  any  exprefs  warranty^  but  ^^'^^tsam 
*    where  the  anceftor  was  bound  by  the  lame  warranty;  for  if  yloffmtu  m 
die  ance(lor  were  not  bound,  it  cannot  defcend  upon  the  heir,  which  fa,  and 
h  the  reafon  yielded  by  Littleton.  Co,  Litt  386.  a.  j^'  ^^ 

wmrmiy^  this  i$  void  by  the  warrant  of  this  maxtniy  as  to  the  heir,  becaufe  the  anceftor  himfelf 
ivas  not  *  bound.  Co.  Litt.  386.  a.i  S^  if  a  man  Inndi  bis  heirs  to  f>ay  a fum  of  moneys  this  is  void. 

Co.  Lict.  386.  a.— —And  of  the  other  fide,  if  a  man  bind  himfelf  to  warranty,  and  bind  not  hit 
Iwtrs,  they  be  not  bound ;  for  he  moft  fay,  ego  ft  hcredes  roei  wamnttzabimus,  Itc.  And  Fleta 
fays,  nota  quod  hcres  non  tenetur  in  Anglia  ad  debita  anteceflbris  reddenda,  nifi  per  antecelToreni 
■d  hoc  fberit  obligatus,  praeterquam  debita  regis  tantum.  A  fortiori  in  cafe  of  warranty,  which 
is  in  the  realty.  Co.  Litt.  386.  a. .  ^  f  Q  2  1 

2.  Btet  a  warranty  in  law  may  bind  the  heir,  although  it  never  As  if'a  maa 
bound  the  anceftor*  and  may  be  created  by  a  laft  will  and  teftament.  <^(A  ^'^^ 
Co.  Litt.  386.  a.  ---> 

dcil  refnViB^  a  rettt,  the  devlfee  foT  life,  or  in  tai),  AaU  uke  advantage  of  this  warranty  in  Uw^ 
although  they  be  noC  named.  Co.  Litt.  386.0. 

3.  The  warranty  of  the  predeceffor  fliall  not  bind  ihefuccej/ir.  % 
Inft.  155. 

4.  A*  the  grandfather^  B.  the  father,  and  C.  thegrandfon.  jf*  was 
tenant  for  llfry  remainder  to  B.  in  tail^  remainder  over.  jf.  and  B» 
joined  in  a  feoffment  of  the  5/i  part  of  die  lands /«  T.  M.  and  his 
heirs^  with  warranty.  B,  diedy  and  then  J.  died',  and  C.  who  was 
an  infanty  and  the  iffue  in  tally  enteredy  and  held  this  Sth  party  with 
the  refl  of  the  lands.  The  queftion  was,  whether  his  en^  was 
Jawfuli  and  adjudged  that  it  was  not;  for  whether  this  feoffment 
uras  the  feoffment  of  the  one  or  the  other,  viz.  the  furrender  of  the 
tenant  for  life  to  him  in  remainder,  and  lb  the  feoffment  of  ihim  ; 
yet  fince  the  warranty  of  B.  defcended  on  Q  the  injifnt^  it  fhall  bind 
^im  ;  and  he  can  never  avoid  it ;  imlefs  his  entry  was  lawful,  (i»  e») 
mnkfs  ke  bad  a  right  to  enter  at  the  time  of  the  warranty  d^cendid\ 
wbtcb  he  iiad  iiot|  becaufe  th§  warranty  was  amuxid  to  the  efiato  in 

Da  /-^ 


^2  Coucbet* 

fte^  which  cmttnued  at  the  time  of  the  death  of  Ae  father,  and  (hall 
bind  the  (aid  C«  the  ifliie.  And.  286.  pi.  293.  34  Eliz,  Minter 
V*  Collins^ 


(B.  6)    T'o  what  miate^  Or  on  what  Conveyance 
a  \yarranty  may  be  annexed  or  created. 

^iaman  I.    A   Warranty  may  not  only  be  annexed  to  freeholds^  or  inheri- 

(fomc  fay)  £\,  tjmceS  corporeal,  which  pafs  by  livery,  as  houfes  and  lands, 

r^xr,  lee  ^^^  ^^  ^  freeholds  or  inheritances  incorporeal  which  lie  in  grants  as 

•utofUnd  advtwfon$\  and  to  rents'^  commons^  eftovers^  and  the  like,  which  ifliie 

forliftjtm  ou^  Qf  Ismds  Or  tenements.     And  not  only  to  inheritances  in  efljb, 

xHithwiT'  ^^^  ^''^  ^  rents,  commons,  efiovers,  &c,  newly  created.    Co.  Litt. 

ranty;  for    3^^*  ^* 

though 

there  can  be  no  title  precedent  to  the  rent,  yet  there  may  be  a  title  jirecedent  to  the  land,  out  of 

which  it  ifTues  before  the  grant  of  the  rent,  which  rent  may  be  ;ivoiiied  by  the  recovery  of  the 

land,  in  which  cafe  the  grantee  may  help  himfclf  by  a  varrantia  charts  upon  the  cfpedal  matter. 

Co.  Litt.  366.  a. 

^0  d  'Warranty  in  lam  may  extend  /«  a  rent,  ^r.  ntwly  ereotui;  and  therefore  if  a  rent  newly 
created  be  granted  in  cxcfxinge  for  an  acre  of  land ;  this  exchange  is  good  ;  and  every  exchange  im- 
plies a  warranty  in  law.  ^nd  fo  a  rent  newly  created  may  be  granted /w  crwelty  ofparmhn.  Co* 
Xitt.  366.  a. 

2.  A  warranty  extends  not  to  any  Icafe,  though  it  be  for  many 

thoufand  years,  or  to  eftates  of  tenant  by  ftatute  ftaple,  or  merchant, 

or  elegit,  or  any  other  chattel,  but  only  to  freehold  or  inheritances. 

Co.  Litt.  389.  a. 

r    ^  ^    "1       3.  It  was  faid,  that  a  warranty  may  be  annexed  to  a  fine  with 

l    33    J  grant  and  render.   Carth.   141.  and  cites  it  as  refolved. *  Cro.  £• 

*lltc.'-'  17.  Co.  Ent.  579.  a. 

B.  Anon. 

Treat,  of  4.  A  warranty  cannot  be  annexed  to  a  copyhold  eftate ;  for  it  is 

Ten.  178—  only  9n  ejiate  at  will^  to  which  no  warranty  can*  be  annexed  x)f 
pyhold^°'    *^<>"^"^on  right,  nor  is  any  eftate  lefs  than  a  freehold  capable  of  it. 
(B.a)  pL  u  And  a  furrenderee  of  a  cop;'hold  comes  in  en  le  p^Ji  by  the  lord,  and 
mt  en  le  per  by  the  party.     Treat  of  Ten.  1 63^ 


(B.  7)  The  Operation  andEffeB  of  a  Warranty. 

I.  CT^jE  N'ANT  in  tail  of  rent  purchafed  the  land  in  fee^  and  made 
-*  feoffment  of  the  land  with  warranty^  and  this  was  pleaded  in 
avowry  againft  tne  iffue  in  tail,  who  avotved  for  the  rent  in  tail, 
and  that  aoTets  is  defcended.  And  per  Kingfm.  if  the  land  was 
charged  at  the  time  of  the  feoffinent  with  warranty^  the  feofFec  fliall 
hold  it  charged,  and  the  warranty  ihall  not  difcharge  it ;  for  be  war^ 
fonts  the  land  as  it  is  at  the  time^  &c.  and  if  it  was  difcbarged  at  the 
time^  though  it  was  not  difcharged  in  rights  as  by  unity  of  pofieffion 
of  the  tenant  in  tail  of  the  rent,  or  by  releafe,  &c.  though  the  right 
remains,  yet  he  may  vouch  of  the  land  difcharged^  and  be  who  war- 
rants. 


rants,  or  his  heirs  (hall  difcharge  it.    Br.  Garrantics,  pi.  40.  citcS 
21  H.  7.  9.  lo. 

2.  For  if  a  man  m^kes  feoffment  with  warranty  of  the  land  charged 
with  rentfervice^  the  feofFec  fliall  hold  it  charged,  and  the  feoffor 
Ihall  not  difcharge  it  by  the  warranty  5  and  contra  where  it  was  dif- 
charged  at  the  time  of  the  feoffment  \  quod  nota  diverfitatem  inde. 
J3r.  Garranties,  pi.  40.  cites  21  H.  7.  9.  10. 

3.  A  wananty  ihall  never  enlarge  an  eflate^  but  mxy  flrengthen  s.  p.  ^^ 
the  fame.     Per  Williams  J.    BuUt.  163.  Trin.  9  Jac.  in  cafe  of  Fleming 
Heywood  and  Smith.  Ch.J.ibuL 

4.  Nor  fhall  it  be  of  force  but  Jo  long  as  theefiate  to  which  it  is 
annexed  has  continuance.  Per  Fleming  Ch.  J.  BuU^  i66.  in  cafe 
•f  Heywood  and  Smith,  cites  Litt.  f.  749. 

5.  No  warranty  extinguifhes  a  right,  but  only  binds  or  bars  has  •  n  Mod. 
Ung  as  the  warranty  continues  in  force  i  for  if  the  warranty  be  r/-  90;9i-i»l- 
le^edj  the  ancient  right  *  revives.  2  Salk.  686.  Pafch.  4  Annat,  Ann.  B?R^. 
B.  R.  Smith  V.  Tyndall.  S.C.fcS.P. 


(B*  8)  Warranty.     In  what  Cafes  it  fliall  not  at^ 

tach. 

I.  T  F  tenant  in  tail  doth  difcontinue^  and  the  difcontinuee  is  diffeifed^ 
^  and  tenant  in  tail  releafeth  with  warranty  to  the  diffeifor^  the 
difleifee  entereth  in  the  life  of  tenant  in  tail,  who  afterwardfs  dieth^ 
the  warranty  works  nothing;  for  the  warranty  defcending  after- 
wards, cannot  attach  upon  the  pofleiHon  which  was  at  the  time  of 
the  warranty  made,  which  was  by  the  condufion ;  which  by  the 
death  of  tenant  in  tail,  is  determined  and  removed  by  an  eign  title,  » 
viz.  the  entail.  Arg.  2  Le.  58.  pi.  82.  Mich.  30  Eliz.  C.  B.  in  cafe 
of  Ards  v.  Smith. 

2.  Tenant  in  tail  of  lands  grants  a  rent  charge  infee^  and  an  00- 
ceflor  collateral  releafeth  to  the  grantee  with  warranty  and  diethy  the 
tenant  in  tail  dieth  \  now  die  ilTue  is  bound ;  but  tf  tenant  in  tail 
dieth  before  hinty  who  maketh  the  releafe^  now  the  rent  is  determined 
by  the  death  of  tenant  in  tail,  and  then  the  warranty  cannot  attach 
Vpon  it.  Arg.  2  Le.  58.  pi.  82.  in  cafe  of  Ards  v.  omith. 

3.  A.  tenant  for  life,  remainder  to  B.  in  tail ;  A^  leafeth  for  years^ 
a  recovery  is  had  againji  B.  living  A.  the  recoverors  enter  and  ouft 

the  leflee  for  years,  the  fon  and  heir  of  A  reUafeth  with  warranty  [*    oa^ 
to  him  to  whom  the  recoverors  have  affured  the  lands;  the  Jeflee        ^      "* 
enters,  B.  dieth^  the  releafor  dlethy  &c.     It  was  holden  that  the  en- 
try of  the  kfTee,  before  that  the  warranty  had  attached  upon  the 
poflcffion  which  pafled,  had  avoided  the  warranty.    Arg.  2  Le.  56^ 
j7»  5^*.P'*  ^2*  ^^^  V*  Smith.— -als.  Lincoln  College  cafe. 


D  3  (B.  9)  T, 
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(B,  9)    To  wiat  Titles  a  Warranty  fhall  noi  ex^ 

tend. 

I*  "Vr  O  warranty  doth  extend  qnto  mer  and  naked  titles,  as  bj 
•^^  force  of  a  condition  with  claufe  of  re-entry^  exchange^  mort- 
main^ confent  to  the  ravijher^  and  the  like,  becaufe  that  for  thefe  m 
a^ion  doth  lie  \  and  if  no  a£^ion  can  be  brought,  there  can  be  neither 
voucher,  writ  of  warrantia  charts,  nor  rebutter,  and  they  con- 
tinue in  fuch  (4ight  and  effence,  as  they  were  by  their  original  crea- 
tion, and  by  no  a£f  can  be  difplaced  or  divefted  out  of  their  original 
ejfencey  and  therefore  cannot  b^  bound  by  any  warranty,  Co,  Litt, 
389.  a. 

(C)    Warranty.     To  nobat  Eftate  i%  (hall  extend. 
It  ihall  not  extend  more  largely  than  the  Eftate. 

I.  p.  Co.     [  I.    A    Warranty  fliall  not  entarge  an  eflate*    44  Aff.  35.  per 
^t/J\i  ^  Thorpe.  ] 

^eiTor  by  dee<!  releafes  to  his  IcQee  for  life,  and  warrant  the  land  to  the  leflee  and  his  heirs ;  yet  thif 
does  not  eniarse  his  eftate. 

S.  P.  Br.  [  2.  If  lejjie  for  life  be^  the  remainder  in  tail^  the  remainder  to  the 

pu'wrcittt  ^kf^^^f^^i^i  of  l^eey  and  lejfie  grants  over  his  ejiate  to  another  and 

It  as  admit-   his  heirSy  and  after  releafes  to  him  in  fee  with  warranty  and  dies, 

ted.  44 E.    and  this  defoends  upon   him  in  remainder  in  tail;    yet  this  (hall 

3*  *°"  not  bind  him  j  for  the  warranty  dpes  not  extend  but  to  the  eftate 

which  the  releflee  had  at  the  time  of  the  releafe  made.   44  AfT.  28, 

adjudged.  ] 

8.  P.  Br.  [  3.  If  z  releafe  be  with  warranty  to  one^  who  has  an  eftate  in  fee^ 

S*^'";"'  the  warranty  (hall  extend  to  the  fee.   44  Aff.  a8.  35.  ] 

I4E.  3.  ^5.       [  4^  If  there  be  lejfee  for  life  ^  the  remainder  tnfee  to  another,  and 

fcr  ^eUc.     an  ancejior  of  him  in  remainder  releafes  to  the  lejfee  in  fee  with  war^, 

ranty^  and  dies,  and  this  defcends  upon  him  in  remainder,  this  war-? 

ranty  (hall  not  bind  him  5  for  it  cannot  enlarge  the  eftate  of  the  lef- 

fee  to  which  h  was  made,  and  therefore  is  determined  by  his  death. 

44  Aff.  35.  by  Thorpe.  ] 

[5.  If  OTjr  ancejior  Icafes  for  years,  ox  for  life,  and  afier  I  releafe 
fo  the  le£ee  with  warranty  infee^  and  then  my  ancejior  dxes^  by  whicl^ 
the  reverfion  defcends  to  me,  and  then  the  leffee  dies^  my  war- 
ranty fliall  not  bar  me,  becaufe  the  eftatQ  is  4ctermii:^d«  ij  £•  3^ 
67.  b.] 

6.  If  a  man  gives  in  tail  ta  baron  and  feme  with  warranty^  an4 
they  leafe  for  life^faving  the  reverfion  to  them  and  to  the  heirs  oftht 

t«  -  "I  feme^  and  the  tenant  for  life  is  impleaded  by  one  who  is  heir  to  the  war^. 
35  J  ranty^  and  mates  default  after  default,  and  the  baron  and  feme  an  r/- 
ceived  by  this  reverfion  in  fee,  they  may  rebut  by  the  warranty  of 
^il  \  but  if  they  Youcl)  (o  deraign  xhe  w^ranty,  die  vouchee  does 


©outBm  35 

|»t  warrant  but  only  the  cftate  tail.    Note  the  diverfity*    Br. 
Voucher,  pi.  3X.  cites  45  E.  3.  18. 

7.  A  warranty  being  a  covenant  real  executory  may  extend  U  ^,  if  a  mjtt 
etn  eJtaU  infuturoy  having  an  eftate  whereupon  it  may  work  in  the  /*/'  landfor 
beginning.    Co.  Litt.  378,  a,  hfevp^ 

have  fee,  and  warrants  the  land  in  forma  f^rirdi^a,  and  afterwards  the  lejfa  performs  the  condition,  where* 
hf  the  lelfee  has  fee,  the  iuarra»ty  JJ^aU  extend  and  inaerfe  according  to  tbe  ejl,tte,  Co.  Litt.  378.  a. 
So  it  is  ifUJf*r  baddted  before  the  perfitmance  of  the  condition,  the  warranty  Ihall  rife  and  in- 
creafe  according  to  the  eilate,  and  yet  the  leifor  hitnfelf  was  never  bound  t*  the  wamnty,  but  ic 
bas  reUtienfrom  tbcjirfi  Uvuy,    Co.  Litt.  378.  a. 

8*  But  If  a  man  grants  a  feignioryyir  y^/7rj,  upon  condition  to  l^afefor 
have  fee  with  a  warranty  in  forma  pnedifta,"  and  after  the  condition  ^^^^^  J"/^* 
is  performed,  this  fhall  not  extend  to  the  fee,  becaufe  the  firft  ejlate  in  fee,  wUh 
was  hMt  for  years  J  which  was  not  capable  of  a  warranty.     Co.  Litt.  warranty, 
378.  a.  B.  '**'''^^/-.. 

•"  ranty  fhall 

%o  to  the  fee  increafed.    Arg.  Mo.  4ST.  pi.  6R4.  in  cafe  of  Lovd  v«  Wilkinson,  cites  3%  £.  ^ 
Fitzb.  Garranty,  pi.  30.  and  31  E.  x.  Fitzh.  Voucher,  pi.  285.  • 

9.  Andfo  it  is,  if  a  man  makes  a  leafe  for  year s^  the  remainder  in 
fee^  and  warrants  the  land  in  forma  praedi6la,  he  in  the  remainder 
camiot  take  benefit  of  the  warranty,  becaufe  he  is  not  party  to  the 
deed\  and  immediately  he  cannot  take,  if  he  were  party*  to  the 
deed,  becaufe  he  is  named  after  the  habendum,  and  the  eftate 
for  years  is  not  capable  of  a  warranty.    Co,  Litt.  378,  b. 

10.  And  fo  it  is,  if  the  land  be  given  to  A.  and  B.fo  long  as  they 
jointly  together  live^  remainder  to  the  right  heirs  of  htm  that  dieth^ 
and  warrants  the  land  in  for  ma  pradl£ta^  A.  dies,  his  heir  Jhall  have 
the  warranty,  and  yet  the  remainder  vefted  not  during  the  life  of 
A.  for  the  death  of  A,  muft  precede  the  remainder,  and  yet  the  heir 
of  A.  bas  the  land  by  defcent.     Co.  Litt.  378.  b. 

11.  \f  tenant  in  fee  ftmple,  that  hath  a  warranty  for  life,  either  by 
an  exprefs  warranty,  or  by  dedi,  be  impleaded,  and  vouch,  he  Jhall 
recover  afee-Jimple  in  value,  albeit  his  warranty  were  but  for  term 
of  life,  becaufe  the  warranty  extended  in  that  caufe  to  the  whole  ejiat$ 
rf  the  feoffee  infee-Jimplc.     Co.  Litt.  387.  a. 

12.  If  a  Uafefor  life  be  made  to  the  father,  the  remainder  to  hi$ 
next  heir,  xh^  father  is  diffeijed,  and  relcafes  with  warranty,  and  diesy 
this  fhall  bar  the  heir,  although  the  warranty  doth  fall,  and  the  re«* 
mainder  comes  in  efle  at  one  time.     Co.  Litt.  388.  b.  (w) 

13.  If  there  be  father  and  fon  and  the^^n  hath  rent-fervice,  fuit  Hut  if  u 
to  a  mill,  rent«charge,  rent^-feck,  common  of  pafture,  or  other  '^''^'^ 
profit  apprender  out  of  the  land  of  the  father,  and  the  father  makes  mon,^or™* 
afeoffinent  in  fee  with  warranty^  and  dies,  this  (hall  not  bar  the  fon  anypn^ta^ 
of  the  rent,  common,  or  other  profit  apprender,  quamvis  claufula  /'^  '''"jj. 
^>eciali8  warrantise  vcl  acquietanciae  in  chartis  tenendum  inferatur,  fJ^Jli^  'i^^ 
quia  in  tali  cafii  tranfit  terra  cum  onere  j  and  he  that  is  in  feifin  or  namtofta^ 
pofleffion  need  not  to  make  any  entry  or  claim ;  and  albeit  the  fon^  ^^^^  *^ 
irfter  the  feoffinent  with  warranty,  and  before  the  death  of  thefa^  f^offm^nt  of 
fbery  bad  been  diffeifed,  and  fo  being  out  ofpoffeffion  the  warranty  de^  ib,tin,i^ 


fiindednpQn  binn  yet  the  warranty  (hould  not  bind  him)  becaufe  at  the  <^»'«"fj 

D  X  time  '^'"^' 
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i»nd  t»  ttt    lamt  of  die  warranty  made,  die  (on  was  in  pofleflioii.    Co,  Litt. 

resoUrlf  the  warranty  doth  extend  to  all  thinii[s  ifluing  out  of  the  land,  that  is  to  fay,  to  warrant  th^ 
lanil  in  fuch  plight  and  manner  as  it  wa^  at  in  the  hands  of  the  feofFory  at  the  time  of  the  *  feoffment 
with  warranty,  and  t^e  feoffee Jbaii  vouch  as  ofUndi  Jifcbarpd  of  the  rent,  kc.  at  the  time  of  tlie  fe« 
Q^mefttmade.    Co.  Litt.  388.6.  (y)  ' 

14.  So  if  my  collateral  ancejlor  nUafes  to  my  tenant  for  life^  thi$ 
(hall  not  bind  my  reverfion  or  remainder,  becaufe  the  reverfion  or 
remainder  continued  in  me.    Co.  Litt.  388.  b.  (y) 
'I^'^p*  15.  A.  tenant  in  tailj  remainder  to  B.         A.  made  a  leafe  to  '^fir 

J^  that*  ^^''''  lives^  according  to  the  ftatute  of  32  H.  8.  with  warranty^  and 
thcleflbr  died  without  ijfue^  jB.  being  his  brother  and  heir.  This  warranty 
did  nor  «/<ir-  fball  not  bind  B.  in  remainder;  for  he  cannot  have  the  rent  refer- 

lam  and^hia  ^^^>  ^^'^  ^^^  ^^^  eftate  is  determined,  and  the  warranty  widi  the 
hpxx^thut  eftate,  and  (hall  not  bar  him  in  remainder.  And  judgment  for 
ftorcdJiru    the  plaintiffl    Cro.  £.  602.  pi.  13.  Hill.  40  Eliz.  C.  B.  Keen  v. 

/,^^^/«he    Cope. 

warrants  it   ^^r^' 

ag;)inft  him  and  his  heirs.    And  for  this  reafon  alfo  it  was  held,  that  it  was  a  warranty  for  his  life, 

noil  >vas  detpnpioed  by  his  death.    Ibid. 

16.  A  warranty  always  follows  the  eflate  unto  which  it  is  annexed^ 
and  if  the  ejlate  unto  which  the  warranty  is  annexed  be  determined^ 
the  warranty  alfoJhaU  be  gone  and  be  determined,  as  appears  by  Lit- 
tleton 111  bis  chapter  of  warranty,  fo.  168.  Se6l.  738,  739.  and  there^ 
fore  if  a  leafe  for  life  be  made  to  oncy  with  warranty  to  him  and  his 

heirs  J  if  he  he  vouched  by  reafon  of  this  warrantry,  he  Jhall  only  rc'm 
$over  according  to  his  ejlate  for  life  \  for  where  the  eftate  is  deter- 
mined to  which  the  warranty  is  annexed,  if  this  eftate  be  deter- 
mined, the  warranty  is  gone,  and  at  an- end ;  per  Croke  J.    2  Bulft/ 
163,  Tfin.  9  Jac.  Heywood  v.  Smith. 

17,  When  pnc  makes  a  gift  in  tail  with  warranty  fince  the  ftatute^ 
this  warranty,  into  whatfoeyer  hands  it  comes,  cannot  extend  to  bar 
the  reverfion  in  fee  \  for  the  eftate  to  which  the  warranty  extends^ 
is  determined  by  death  of  the  tenant  in  tail  without  iflue,  and  feoff- 
ment or  other  aft  done  by  the  donee  fubfequent,  fliall  not  extend 
the  warranty  further  than  the  eftate  to  which  the  warranty  at  the 
time  of  die  creation  of  it  was  annexed,  jo  Rep*  96,  b.  Mich.  iQ 
J^c.  B.  R.  in  Seymour's  cafe. 


(C.  2)   Warranty.     Extent'  thereof,  as  to  the  Heirs. 

Gavelkind,  G?r. 


ir*Garran* 
fies,pl.  II. 
^  ics  S.  C. 


1.  ASSISE  ^2  brothers.  The  tenant  tleaded  afeoffinent  of' 
^^  their  father  with  warranty^  again/}  both  j  and  the  eldefl  wa» 
compelled  to  anfiuer  to  the  died\  and  the  affife  was  awarded  againjl  th^ 
youngejly  becaufe  it  was  pleaded  againft  kx>th,  and  the  youngeft  is 
not  heir  to  the  warranty,  for  it  was  of  land  in  gavelkind.  Aiid  fo  fee> 
that  ii\c  feoffment  with  warranty  of  the  anceftor  of  the  plaintiff  is  a 
iar  to  htm  who  is  heir  to  the  warr4inty\  but  the  warranty  is  110  bar  t9 

tht 
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> 

the  ycungejij  and  a  Feoffment  alone  is  no  bar  In  aiSfe.    Br.  AtiCcj 
pL  22*  cites  44£*  3.  i6. 

2.  Every  warranty  defcends  upon  him  that  is  the  heir  to  him  that  Co.  Lite, 
made  the  warranty,  by  the  cotnnwn  law.    Litt  f.  718.  twf'isV"^ 

maxim  of  the  common  law.  Hob.  31*  pU  13. 10  Tac.  ia  cafe  of  Coitndbn  v.  CLARKSf 

fays,  note  that  warraaties  and  eftoppeli  do  always  defcend  upon  the  right  heirs  general,  as  being 
to  fimi^e  heirs.  3S  E.  3. 12.  If  there  be  a  warrantor,  who  hath  lands  in  gavelkiruif  the  eldeft  fon 
Ihall  be  vouched  alone ;  but  the  tenant  may  alfo  vouch  the  others  for  their  poflefSon ;  and  cites 
3a  E.  [3]  F.  Voucher  94.  Tliat  rhe  lieir  general  (hall  take  fuch  advantage  of  fuch  warranty,  and  no 
other,  except  he  comes  in  as  vouched  for  pofTeifion  with  the  true  heir.-*— A  warranty  of  land  in 
lormgh  tMfrBJb,  or  gftvelkhid,  hinds  only  the  heir  at  common  law  ;  per  Dyer.  D.  343.  b.  pi*  55* 
Trin.  17  Eliz.— — >Lien  real  *  defcends  only  on  the  heir  at  common  law  j  but  lien  perfonal  binds 
all,  as  heirs  in  gavelkind,  &c.  as  if  a  man  oblige  himfelf  and  his  heirs  in  an  obligation,  &c.  Per  Coke 
Cro.  J.  »iS.  pU  6.  Mill*  6  Jac.  B.  R.  in.cafe  of  Game  v.  Syroms.  ^  r  ^^  1 


(C.  3)  Upon  what  Conveyance  a  Warranty  may  be  s«{P) 

created. 

t.  T  F  a  leffeefwryiars-i  or  tenant  by  elegit j  &c.  or  a  dij/iifir  incond^ 
*  ncnt,  mate  a  fecffinent  in  fee  with  warranty ^  if  the  feofFee  be 
impleaded^  he  (hall  vouch  the  feoffor,  and  after  him  his  heir  alfo  ; 
becaufe  this  is  a  covenant  real,  which  binds  him  and  his  heirs  to  re- 
compence  in  value,  if  they  have  aflets  by  defcent  to  recompence; 
tat  diere  is  a  feoffment  de  fado,  and  a  feoffment  de Jure;  and  a 
feBffinent  de  faUCy  made  by  them  that  have  fuch  intereft  or  poflTef- 
iion,  as  is  aforefiud,  is  go$d  between  the  parties^  and  againft  all  men, 
but  onlv  againft  him  that  hath  a  right.     Co.  Litt.  367.  a. 

2.  lipon  every  conveyance  of  lands,  tenements,  or  hereditaments, 
as  u^on  fini<i  feiffnuntSy  gi/ts^  &c.  releafes  and  confirmations  made 
to  thi  tenant  of  the  land^  a  warranty  may  be  made ;  albeit  he  that 
makes  the  refeafe  or  confirmation  hath  no  right  to  the  land,  if^c. 
But  fome  do  hold,  that  by  releafe  or  confirmation,  where  there  is  no 
ciUte  created,  or  tranfmutation  of  pofTeifion,  a  warranty  cannot  be 
made  to  the  aiSgnee.     Co.  Litt.  371.  a.  b. 

3.  An  expreis  warranty  cannot  be  created  without  deed,  and  a 
will  in  writing  is  no  deed ;  and  therefore  an  exprefs  warranty  can- 
not be  created  by  wilt*    Co.  Litt.  386.  a. 


{C.  4)  Wzrrznty  fuJpenJed.     In  what  Cafes.      se«(D) 

t.  T  F  the  baron  has  cauje  of  a£iion  to  the  land  of  which  his  feme  is  '•  P*  Br. 

*  bound  to  warranty^  and  the  baron  brings  aftion,  he  ihall  be  p^!!|*cSi 
barred,  and  rebutted  by  the  warranty  of  his  feme,  if  {be  be  alive  at  13  AfC  xo. 
die  time,  &c.     Br.  Voucher,  pL  131.  cites  1 1  AfC  lo.  aad  13  £.  3. 

2.  ^/fi  die  common  ojrinion  was,  that  ifyjrwfjfe/p  be  Atfir«i /tf  Wtfr-  ro^Ji^*^^ 
ram  land  to  me,  and  he  who  has  caufe  ofa&ion  if  it  takes  her  tofenuy  quxre. 
and  he  impleads  me,  he  ihall  be  barred  daring  the  coverture.    Br. 
Vottcbcr,  pL  131.  cites  i  j  AiT.  io« 

3.  If 


07  Gaut^U 

J.  If  anciftor  collatiral  makes  fioffhunt  in  fie  tuhh  tuarrantfy  smS 
after  Ae  feoffee  leajes  to  the  ancefior  collateral  again  fir  lifi^  or  in  tail^ 
§r  if  he  leajes  or  give§  the  fame  landyir  lifi  or  in  taily  the  remainder 
ever,  &c.  there  the  warranty  is  fufpended  for  the  time ;  but  after  the 
Icafe  or  tail  extin<^,  he  in  rcverfion  or  remainder  may.barr  the  heir 
in  tail  by  this  warranty.  And  therefore  fee  there,  that  if  the  heir 
impleads  the  uncle,  or  ancedor  collateral  in  his  life,  the  warranty 
ihall  not  ferve.    Br.  Garranties,  pi.  91.  cites  Litt.  tiL  Garr. 

4«  M.  feifed  in  fee,  married  A.  and  they  by  indenture  covenanted 
^o  levy  zfne  to  the  ufe  of  them  2  for  their  Uvesy  remainder  to  A*  and 
his  heirsy  with  warranty,     A  fine  was  levied  accordingly*     After-* 

t  wards  A.  devi fed  the  premiHes  to  the  Icffor  of  the  plaintiff^  and  died, 

38  J  and  then  M.  died.  It  was  objeAcd,  that  the  warranty  was  deftroyed 
in  its  creation ;  and  that  the  heir  fball  not  be  bound  by  it,  but  where 
the  anceftor  was.    But  it  was  refolved^  that  the  warranty  made  a 

food  title  to  the  leilbr.of  the  piaintifl^  and  it  was  but  fufpended 
uring  the  life  of  M.  that  if  one  makes  a  feoffment  in  fee,  with  war- 
ranty to  another  and  his  heirs,  and  the  feoffee  re-infeofis  the  feoffor 
for  life,  the  warranty  here  is  only  fuipended ;  and  when  the  feoffor 
dies  die  warranty  will  remain,  and  his  heir  will  be  bound  ;  that  i/^ 
in  the  principal  cafe,  Af.  had  taken  back  an  eflatefor  lifi^  by  way  tf 
remainder^  from  the  conufee^  the  warranty  could  be  only  fufpended^ 
and  the  heirs  of  M.  (hould  warrant  tbeie  lands  to  the  heirs  of  A. 
MS.  Rep.  Mich  5  Annsc,  B.  R.  Smith  v.  Tindall. 

5.  So  if  a  man  levies  ^Jiney  with  warranty  to  another  and  bis  beirs^ 
and  the  conufee  renders  back  to  the  conuf9r  for  his  lifiy  the  warranty 
is  fufpended  during  the  life  of  the  conufor ;  but  when  he  dies,  it 
fliall  defcend  upon  and  bind  his  heir ;  for  where  the  warranty  it 
more  extenftve  than  the  eftate  taken  back^  the  warranty  is  only  fuf- 
pended. MS.  Rep.  Mich.  5  Annx,  B.  R.  in  cafe  of  Smith  v* 
TindaU. 


(C.  5.)  Warranty  diroided. 

I.  ^^  O  T  E,  where  two  parceners  are,  and  the  one  aliens  her  fart^ 
^^   and  the  other  is  impleaded^  there,  becaufe  fhe  cannot  have 
aid  of  her  coparcener,  (he  may  vouch  alone,  and  fhall  have  the  war- 
ranty alone;  per  Finch,  and  Knivet.    Quod  non  negatur  in  forme- 
don.     And  fo  note  the  warranty  fevered,  and  fhe  fb^  have  it  alone 
for  her  moiety.     Br.  Garranties,  pi.  27.  cites  j8  E.  3.  20. 
Br.  Vouch-       ^'  Praecipe  quod  reddat.     The  tenant  injpecial  tail  had  iffite  <r 
er>  pi.  ^2.     daughter^  and dtfcontinued  with  warranty,     ihefime  died.     He  took 
cites  $.C.     another  fitne^  and  had  ijfue  another  daughter  and  died.    The  elde/i 
'^i.KMich!  daughter  took  baron,  and  fhe  and  her  baron  brought  formedon  i  and 
6  jac.  s.  c.  the  tenant  vouched  the  [elde/l]  daughter^  wife  of  the  demandant,  and 
tifcd  in        flff  other  daughter  by  aflrange  nana.     The  feme  demandant  appear-* 

cIs"  that  ^^'  ^^  ^*^  ^^^^^  ^^^^  default  at  thefequatur\  whereupon  the  tenant 
the  hion  rebutted  againfl  the  demandant  by  the  warranty,  and  afTets  defcend^ 
anil  feme     ^d  fof  s^  moicty ;  aud  for  the  other  moiety  the  desuuKtaiU  had  feifm 


of  die  lancL    Quod  nota  (  for  he  cannot  rebut  for  the  whole,  becaufe  n^"^  ^n 
die  warranty  did  not  deicend  upon  the  feme  of  the  demandant  only.  {^^  "** 
And  fo  fee  a  warrant  fevered.    Br.  Garranties,  pi.  14.  cites  45  £.  andthiT 

3*  23*  heirs  of 

their  bodies^ 
The  cafe  of  Syxns  was  a  fbrmedon  in  remainder,  and  counted  of  a  gift  by  W.  to  S.  his  fon  in  fpo* 
cial  tail,  the  remainder  tQ  J.  his  fon  in  fpecial  tail,  the  remainder  to  A.  his  daughter,  and  her  heirsi 
and  that  $•  and  J.  were  dead  without  ilfue.    The  tenant  pleaded  a  fine  levied  by  S.  with  warran* 
ty,  and  then  I.  died  without  iffue,  and  afterwards  S.  died  without  iifue ;  and  that  the  warrancf 
cliereupon  descended  upon  the  faid  A.  and  after  her  death  it  defcended  upon  the  demandant.    The 
demandant  replied,  that  the  warranty  defcended  upon  the  faid  A.  and  alfo  upon  B.  another  co-heir 
of  the  faid  &  and  (hewed  how,  and  that  the  warranty  defcended  upon  the  demandant  as  to  a  moU 
ety  only.    But  notwithftanding  the  cafe  of  45  E.  3. 21.  above,  it  was  refolved  by  Coke  Ch.  J.  and 
Che  whole  Court,  that  A.  and  her  heir  (the  demandant;  is  barred  for  che  whole ;  for  the  warranty  is 
intire,  and  extends  to  all  the  land,  and  bars  every  one  upon  whom  it  ckfcends,  of  all  the  right  ia 
the  land,  whether  the  right  be  joint  or  feveral ;  and  if  one  only  has  right,  and  the  other  nothing, 
he  that  has  right  will  be  barred  of  all ;  for  to  this  purpofe  the  whole  nmnanty  defctnds  ypon  every  of 
them.  And  tiiey  faid  (Ibid.  5a.  a.)  that  the  45  £.  3*23.  a.  b.  did  not  warrant  any  fuch  opinion  as 
i»'as  inferred  from  thence  ;  for  ttiat  the  principal  cafe  in  the  book  at  large  isi  that  in  przcipe  quod 
reddacthe  tenant  vouched  two  as  heirs,  and  faid  that  one  was  wicliiu  age,  and  prayed  that  the  parol 
might  demur.    The  demandant  replied  that  he  was  of  full  a^e,  and  prayed  he  might  be  vieu  ed  hf 
cbc  Court ;  whereupon  procefs  was  to  the  fequatur,  &c.  when  he  came  not,  nor  was  any  writ  re- 
turned I  and  the  demandant  prayed  judgment  for  a  moiety  for  the  default  of  one,  and  a  fummons 
ad  warr*  againft  *  the  other.   But  to  this  it  was  faid,  thai  fummons  ad  warrnntizandum  he  cannoc 
have,  becaufe  be  who  is  vouched  is  demandant.    Whereupon  the  tenant  faid,  that  the  anceilor  of 
(hofe  who  arc  vouched,  did  by  deed  here  produced  infeoff  one  R.  with  warranty,  que  ellate  ho 
hasy  judgment  if  againft  the  deed,  fcc.    And  further  that  he  had  a(fets  by  defcent ;  to  wliich  the 
demandant  faid,thathe  bad  nothing  by  defcent.  And  the  Coun  gave  judgment  for  a  moiety  for  de* 
faukof  one  of  the  vouchees,  which  the  tenant  had  loft  by  his  voucher^  for  which  moiety  tie  can 
plead  nothing :  and  for  tlie  other  moiety,  though  he  had  vouched  the  demandant  by  a  ftrange  name, 
and  fo  in  a  manner  pleaded  in  chief,  yet  inafmuch  as  the  demandant  had  told  him  of  this  vouch- 
er as  to  him,  becaufe  he  is  demandant  himfelf,  he  may  plead  the  warranty  and  affets  in  bar  for  the 
other  nnoiety ;  and  that  upoo  this  plea  no  judgment  is  given  in  the  book,  and  therefore  the  Court 
paid  no  re^rd  to  the  colledlion  or  inference  of  the  Ld.  Brooke,  the  book  being  adjudged  upon 
another  point,  viz.  upon  default  of  one  of  the  vouchees^  ■Cro.J.  217.pl.  6.  Hill.  6  Jac.  B.  R. 

S.  C.  adjudgnl  acconlingly,  by  the  name  of  Game  and  Symms.— Med.  i8z.  Pafch.  26  Car. 
a.  in  C  B.  in  the  cafe  of  Fowle  v.  Dor  lf.,  Vaughan  Ch.  J.  faid  he  queflioned  the  refdution  in 
Symms's  cafe;  and  faid  that  the  cafeciied  in  Symms's  cafe,  out  of  4^  E.  3.  23.  is  exprefsly  againf^ 
the  refolution  of  that  cafe,' and  th:.t  it  is  faid  in  the  reports,'that  no  judgment  was  given  in  that 
cafe  t  which  he  faid  is  falfc  ;  and  alfo  that  the  cafe  is  nut  well  abridged  hy  Brooke ;  which  he  fatd, 
is  alfo  falfe.  And  afked,  if  in  a  cafe  of  voucher  a  man  lofes  his  warranty,  that  does  not  vouch  ali 
thit  are  hound,  why  (huuld  not  one  that  is  rebutted  have  the  like  advantage  >  He  faid,  that  there 
is  a  refolution  quoted  in  Symms's  cafe  [pag.  51.  b.]  out  of  5  E.  a.  Fitzh.  tit.  G^rr.iwty,  78.  upon 
«hich  the  jndgment  is  faid  to  be  founded,  being  as  is  there  faid  a  cafe  in  point,  but  he  conceived  it 
vrai  not ;  for  Harvey,  that  gave  the  rule  laid,  there  the  tenant  may  bar  you' all ;  and  confequentl/ 
may  bar  one  only.  In  the  cafe  there  were  feveral  co-heirs ,  and  if  all  wer?  demandants,  all  might 
have  been  barred  \  and  if  one  be  demandant,  there  is  no  queilion  but  (he  may  be  rebutted  for  her 
part. '  But  Symms's  cafe  is  quite  otherwife;  for  the  one  perfon  is  co-heir  to  the  warranty,  who 
IS  not  heir  to  any  part  of  the  land ;  in  6  F..  3.  50.  there  is  a  cafe  refolvetl  upon  tlie  ground  and  reafon 
of  ths  45  E.  3.  And  he  faid,  that  for  thefe  reafons  he  could  nut  rely  on  Symms's  cafe.— Freem. 
Rep.  159. pi.  175. S.  C.  and  S.  P. accordingly,  by  VaughanCh.  J.  ^f  'JO  1 

3,  \f father  and  fon  make  a  joint  pur  chafe  infee^  and  xh<i  father  aliens 
the  whole  with  warranty^  and  dieSy  the  fon  (hall  avoid  it  for  a  moie- 
ty :  hut  if  the  purchafe  were  to  the  father  and  fon  j  and  the  heirs  of  the 
Jon^  and  ^t  father  makes  a  feoffment  in  fee  with  warranty  ^  if  rhc  fon 
fntereth  in  the  life  ofthefather^  and  iht  feoffee  re-enter s^  and  thefa-- 
ther  eSeSj  the  fon  fhall  have  an  aifife  of  the  whole ;  and  fo  is  the  book 
of  22  H.  6.  to  be  underftood.  But  if  the  fon  had  not  entered  in  the 
life  fff  the  father,  then  for  the  *  father's  moiety  it  had  been  a  bar  to  *  But  fee 
rfe  ton,  for  that  therein  he  had  an  eftate  for  life ;  and  therefore  the  ^^^J^' 
V^arrantf  af  tg  that  moietj^  had  kscn  c^llaUral  to  thefon^  and  by  dif  Ann.  cap.* 

Jeijin  >^ 


39  Qottc^er; 


felfinfor  ths  fonU  moiety ;  and  fo  a  warranty  defeated  in  part,  ami 
ftandgood  in  part.  But  if  the  purchafe  had  been  t$  the  father  and 
fon^  and  to  the  heirs  ofthefather^  then  the  entry  of  the  fon  in  the 
life  of  the  father,  as  to  avoidance  of  the  warranty,  had  not  availed 
him ;  becaufe  his  father  lawfully  conveyed  away  his  moiety.  Co. 
Litt.  367.  b, 

4«  If  a  man  of  full  age  and  an  infant  make  afeoffrnent  in  fee^  with 
warranty^  this  warranty  is  not  void  in  part,  and  good  in  part,  but 
it  is  g«od  for  the  whole  againft  the  man  of  full  age,  and  void  againft 
the  in&nt;  for  albeit  the  feofiment  of  an  infant  paffing  by  livery 
of  feifin  be  voidable,  yet  his  warranty,  which  takes  efFedl  only  by 
deed,  is  merely  void,    Co.  Litt.  367.  b. 

5.  If  a  manjeifed  of  a  rent  by  a  aefeafible  title,  releafes  to  the  ter^ 
tenant  all  his  rsght^  and  warrants  the  land  to  him  and  his  heirs j  if 
he  be  impleaded  for  the  rent,  he  (hall  vouch  and  recover  in  value 
for  the  rent ;  and  if  after  he  be  impleaded  for  thp  land,  he  (hall 
vouch  and  recover  in  value  again  for  the  land,  in  refped  of  the  feve- 
ral  eftates  recovered :  but  for  one  and  the  fame  eftate  be  (hall  never 
recover  but  once  in  value ;  and  though  the  land  recovered  in  value 
be  eviSedy  yet  (hall  he  never  take  benefit  of  the  warranty  after.  Co* 
Litt.  393.  a. 

6.  And  as  Trarranties  may  be  defeated  in  the  whole,  k  they  may 
be  defeated  as  to  part  of  the  benefit  that  may  be  taken  of  die  &me ; 
as  he  that  hath  a  warranty  may  make  a  defeafance  not  to  take  any 
benefit  by  way  of  voucher^  or  that  he  (hall  take  no  advantage  by  way 
•fwarrantia  chartay  or  by  way  of  rebutter.     Co.  Litt.  393-  a. 


[  40  ]  (C.  6.)  Warranty  Defeated^  Avoided^  or  Determined 

by  what  Adt. 

* 

I.  A  Warranty  executed  is  determined  for  ever,  though  the  record^ 
•^*  in  which  it  was  executed^  is  reverfed  after  by  judgment  in  writ 
of  deceit  and  there  by  the  firfl  execution  the  warranty  is  eone  for 
ever  j  per  Scot,  quod  non  negatur.  Br.  Counterple  dc  Voucher, 
pi.  52.  citesf4  E.  3.  36.  andFitzh.  Scire  fecias  40. 

2.  If  fine  is  levied  to  haron  andfemcy  and  to  ff\  P.  their fon^  and  fa 
the  heirs  of  W.  P.  and  after  the  haron  and  feme  levy  a  fine  with  war^ 
ranty  to  ajlranger^  and  IV.  P.  enters^  and  the  haron  and  feme  dicy  now 
warranty  and  fine  is  void ;  foTyfor  the  one  moiety  the  fine  was  a  dif" 
feifwy  by  which  the  entry  of  W.  was  lawful,  and  to  tie  other  moiety, 
becaufe  //  was  an  alienation  to  his  difmheritancey  his  entry  was  lawful, 
and  fo  the  whole  warranty  avoided ;  for,  for  the  moiety,  it  feems 
to  be  warranty  which  commenced  by  difTeifin,  and  ot  the  other 
moiety,  warranty  collateral.    Br.  Garranties,  pi.  35.  cites  24  £• 

3-  38. 
Warranty         3.  Warranty  fhall  not  be  avoided  hut  by  entrfy  or  hyaStlon  before 

'"'"*!  ^'       that  the  warranty  defcends ;  for  if  he  may  enter,  and  will  not,  Ke 

Ty^tnny^or    0^^''  "^t  rccovcr  before  that  the  warranty  defcends  j  then,  when  it 

cMirtuJ      is  defcendcd,  he  ihall  be  barred.    And  fo  note  that  informedony 

cui 


Qoucfier.  4^ 

€ui  in  vhoy  and  fuch  adions,  where  a  man  cannot  enter^  thin  if  the  f/.;«,  which 
tvarranty  be  defcended  and  pleaded,  this  is  bar  for  ever.     Br.  Gar-  countcr- 
ranties,  pi.  96.  cites  the  printed  Abridgment  of  Aflifes,  fol.  38.  ThL^e  he^* 

4nrft  not  enter  for  doubt  of  death,  which  (hall  be  fo  ptead*d  txprefily,    Br.  Garraatiesy  pi.  86.  cites 
IX  H.  6.  51.  Per  Bab. 

4«  If  tenant  in  tall  has  ijfue  two  daughters^  and  infeoffs  the  one  ^r.  Hcco- 
with  warranty^  and  dies^  the  warranty  between  her  and  her  father  is  ^im's.C. 
determined ;  and  yet  by  caufe  (hewn  that  the  reverfton  is  defcended 
to  the  other  daughter^  there  in  formedon  brought  in  name  of  both, 
the  feoffee  by  this  caufe  ihewn  (hali  vouch  herfelf  and  her  After, 
and  otherwife  not.     Br.  Garranties,  pi.  21.  cites  1 1  H.  4.  ao. 

5.  T.  brought  warrantia  chartae  againft  H.  and  counted  that  Br.  Reco- 
•»/  /J,  br$ught  afffe  againft  him  of  lOO  acres  of  Izndy  pending  which  ^tcsSX  — 
mffifej  the  plaintiff  came  to  hlm^  andfiewed  that  he  was  In  of  his  feoff-  Br.  Vouch* 
nunt  with  warranty^  and  requefled  him  to  admnljler  to  him  a  plea  In  «*>  pl-  7t- 
bar  fftht  afftfe^  which  he  reJMJed  to  do^  &c.     Port,  (aid,  before  that  ^'^  ^  g: 
the  defendant  any  thing  had  In  this  land,  A.  wasfelfed  In  fee  till  dif    Canities) 
felfed  by  Q  who  Infeoffed  the  defendant^  who  Infeoffed  the  plaintiffs  upon  pl-  3*-  c^*^ 
wb$mthe  fald  A.  entered \  judgment  (i  aftio.     Per  Markham,  he  *»^^4S» 
(hall  not  diiable  his  own  e(ute ;  for  if  a  man,  who  has  granted  rent- 
charge^faySy  that  he  was  in  by  diffeiftn  made  io  K,  at  the  time  of  the 
glfif  which  K,  after  releafed  to  his  pofjeffon^  this  (hall  not  defeat  the 
grant ;  and  yet  the  releaie  countervails  entry  and  feoffment.     And 
per  Newton,  Pafton,  and  Afcue  J.  by  the  entry  of  the  dlffelfee  all 
tnefne  eftates  an  defeated,  but  In  cafe  of  releafe  the  eflate  continues  \  fa 
a  great  difference.     And  after  the  defendant  changed  his  plea,  and 
f aid  that  A.  was  felfed  infee^  and  Infeoffed  B.  C.  and  Z>.  after  who/i 
death  E.  elaimea  as  helrcf  A.  and^  thinking  that  A.  had  died  felfed^ 
entered  upon  the  fold  B,  u  andD.  and  thereof  Infeoffed  the  defenaant^ 
who  Infeoffed  the  plaintiff  In  fee  with  warranty^  upon  whom  F.  entered^ 
and  D.  died^  and  B.  and  C.  releafed  to  the  poffejfton  ofthefaid  F.  alt 
their  right  i  judgment  fi  a£tio;  and  becauie  he  did  not  Jbew  whe^ 
ther  tbefeoffnent  and  releafe  was  before  the  afflfe  brought,  or  not, 
therefore  no  plea;  quodtota  Curia  concelfit;  by  which  Portingt. 
alleged  it  to  be  before  the  a(Hfe  brought ;  and  after  Arderne  pleaded  f  4.1    1 
the  firft  bar  by  entry  nude  by  C.  after  the  difleifln  and  the  warranty  ^ 
made.     And  per  Cur.  the  entry  ought  to  be  alleged  before  the  affije 
brought^  or  before  any  requeji  made  to  admlnlfler  the  bar  j  for  per 
Newton,  entry  before  requeft  in  affife  avoids  the  warranty.     And 
fo  of  entry  before  voucher  In  praecipe  quod  reddat,  notwithftanding 
chat  it  \x  pending  the  praclpe\  for  the  party  is  not  intitled  to  his 
warranty,  but  by  the  voucher  in  the  one  cafe,  and  by  the  requeft 
in  the  other ;  but  entry  lawful  before  is  a  determination  of  the  war- 
ranty :  by  which  Arderne  waived  the  plea  aforefaid,  and  fald  that 
jt»  was  felfed  till  iiffelfed  by  R.  who  Infeoffed  H.  who  Infeoffed  the 
plaintiff  with  warranty ^  and  A,  re-entered  upon  the  plaintiffs  before 
which  entry  the  plaintiff  made  no  requeft.  'And  per  Newton,  if  a 
man  be  in  ofmyfeoffinenty  and  Is  Impleaded^  and  after  Infeoffs  aflran^ 
ger^  and  retakes  an  eflate^  there  this  is  a  good  avoidance  oi  the  war* 
ninty,  and  he  cannot  bind  me;  for  he  is  in  of  another  ejlate^  and  yet 

•  poffrffhn 


4>  Utmtbec, 

fifffijjkn  cmttnues  as  U  tbefirft  writ.    Br.  Warrantla  Cartae,  pi.  tU 

cites  21  H.  6.  41.  and  22  H.  6.  22. 
^.  Voii-  6.  Entry  lawful^  or  recovtry  before  voucher  or  requeS^  is  a  clear 

cit«s's. cV'  determination  of  the  warranty;   per  Pafion  J.  Quod  nota*    Br^ 

Warrantia  Carte,  pi.  11.  cites  21  H.  6.  41.  and  22  H.  6.22. 
-Adiffeifor        y.  Where  dilTeifor  infeoffs  B.  with  warranty^  and  the  firft  £/-* 
Hmtuin^ti'   fi'f^^  r^/f/j/J^  all  his  right  to  the  fooffee^  and  ajf^e  is  brought  againfi 
and  the  '     htitty  there  the  warranty  (hall  remain,  notwithftanding  die  rdeaie« 
fnfttmakei    fir.  Voucher,  pL  71.  cites  21  H.  6.41.  and  22 H.  6, 22. 

•CMT  vfitb  warranty,  vpon  whom  afiroMger  tmters  as  Jifeifor,  the  ifi  Jiffeifii  rtUafit  Ip  tbt  %d  S^fir^  th» 
tdfeojftt re'€tiUr$^  thojirfi  iUJfeiJee  hr'mgi  ajifit  and  the  %ti  f*^t*  ^''"7'  nuarrtmtia  cbarLe  agaatfi  kit 
J*y^t  ^"^  be  pleacs  thu  matter,  and  the  releafe  of  the  fiiil  difleifee,  this  is  not  good  ;  for  tbe^o/1 
^ffimcamtinutd.  Contrary  if  the  firfl  difleifee  had  re«encered  or  recovered,  and  infeoflfed  him.  And 
io  note  a  £ftreti€e  between  rtltaf*  madt  by  bim^  wU  may  iawfuUy  autr  upon  one  vrho  is  in  by  tarty 
mmd  wUrtfuch  a  man  tuttrs  cr  rtcovtrs,  and  taka  txtcution.  In  the  one  cafe  the  warranty  renuia^  and 
so  the  othernot*    Br.  Warrantia  Carte^  pi.  1 1.  cites  a x  H.  6.  41.  3c  ai  H.  6.  aa. 

If  difiifir  8.  So  where  fuch  releafe  is  made  to  afecond  dijfeifir  by  the  firft  £f^ 
be»andbe  feifor.  Contra  of  entry  or  recorery.  Br.  Voucher,  pL  71.  cites 
^'M'    ^'  H-  6-  41.  and  22  H.  6.  22. 

warranty^  and  the  fcojfet  is  dijfnftd  hy  amtber  £Jftifor,  and  ihcfir/  rtleaja  ie  fbe  tddjfeifir,  by  dlis  the 
warranty  of  the  feofiiDe  is  determined ;  per  Panon.  And  (concord.  Littleum  in  his  chapter  of 
leleafe^  as  Co  the  mefne  Titles.  .Contra  Neutoo  ;  and  that  warranty  is  not  determined  with- 
one  an  entry  in  fa^  Brooke  fays,  and  fo  it  feems  ^dear^  that  lawful  entry  by  recovery^  or  oUier* 
'Wiie^  determines  mefne  a^ts.    Br.  Counterplea  de  Voucher,  pL  x.  cites  a  x  H.  6.  41- 

9*  Where  dijfeifir  mates  feoffment  with  warrantyy  and  the  dif-- 
feifie  enters^  the  warranty  ts  %ft\  U>x  his  entry  detennines  mefiic 
aSs.     Br.  Counterple  de  Voucher,  pi.  2.  cites  21  H.  6.  41. 

10.  Warranty  cannot  ftand  in  part,  and  be  defeated  in  part ;  per 
Newton  and  Pafton.  And  therefore  Brook  fays  it  feems  to  him, 
that  by  the  entry  into  part  all  the  warranty /^/^  be  defeated i  for  all 
the  juftices  faid  that  he  may  enter  into  the  moiety  i  quod  nota. 
Br.  Garranties,  pi.  34.  cites  22  H.  6.  56. 

1 1.  If  tenant  in  tail  has  warranty  to  dcraign  againft  his  donor 
and  is  dijfeifedj  and  A.  who  has  title  paramount j  recovers  againft  the 
diffeifor^  the  warranty  of  the  tenant  in  tail  is  loft  \  per  Jay.  Br. 
Garranties,  pi.  55.  cites  4  H.  7.  2. 

12.  Although  a  collateral  warranty  be  defcended,  vet  if  the  ejlate 
whereunto  the  warranty  was  annexed  is  dgfeatedy  albeit  it  be  i^  tf 
meer  Jirangery  the  warranty  is  defeated ;  as  if  the  difcontinuee  of 
tenant  in  tail  is  diflfeifed,  and  a  collateral  anceftor  had  releafed  to 

|.  1  thedifleifor  with  warranty,  this  barred  the  iilue;  but  if  the  difcon* 

L   4^   J  tinuee  had  entered  on  the  diiTeifor,  the  bar  was  removed  :   fo  that 
although  the  difcontinuance  remain,  and  no  remitter  wrought  to 
die  heir,  yet  the  warranty  is  defeated, and  bar  removed;  and  there- 
fore the  ifliie  in  tail  may  have  his  fonnedon,  and  recover  the  land. 
Sublato  principali  toUitur  adjundum.    See  Litt.  f.  741.  and  Co^ 
Litt.  389.  a. 
b/Th^bT        ^3'  ^tenant  in  taifbt  dtfeifed,  and  after  mahs  a  releafe  to  the 
the  attain-     diffnfor  with  warranty  infee^  and  after  is  attaint  or  outlawed  ^ffo^ 
der  of  the     i^^y^  and  has  ifliie,  and  diesj  tiie  ifliie  in  tail  may  enter  upon  the  dif- 
M  llj!^i  ^^^<>^  becaufe  nothing  oialota  difeouiaiiaace  in  this  cafe  but  the 
^  a  warranty. 


"vnnuttyy  and  warranty  may  not  defcend  to  the  ifiue  in  taO,  dw  mun  cfia» 
blood  haag  corrupt  between  him  that  made  the  warranty,  and  the  ^  «  "i^ 
iffueintail.    Littf.  746.  «»/*»/««w 

*~  ratiiyi  for 

albeit  th$  warreuay  at  tho  time  of  the  releafe  was  eflb6hial»  'f€t  it  «oar|f  m  Sfcmtliimakce,  tmUfi  it  de^ 
Jcmdt  nfH  tU  ijftig  in  tally  fo  as  if  it  be  defeatody  ektinffc,  or  deMrmiAcd  in  ttm  life  ot  tt»  tenant  m 
taiiy  then  no  difconci  nuance  is  wrought*    Co.  Litt.  39 1  •  b. 

^/iJfi  it  is  iftU  unant  in  tail  bai  iflfuey  and  releafes  to  the  difleifor  with  warranty^  and  after  ia 
attainted  of  felony*  and  afttr  qkatms  his  pardon^  atiddiiSf  the  ifiue  in  tail  may  enter;  for  the  ^arddK 
does  not  reftore  the  blood  as  to  the  warranty,  nor  makes  the  iifoe  in  that  cafe  inheritable  Co  «b» 
warranty.  Bmi  if  tb§  ifis  in  tail,  in  that  cafe^  bad  bun  attainted  of  felony  in  ibi  Rft  of  hit  fatktTf  4md 
obtaiMtdhis  ch2Utef  offardotif  and  then  bis  father  bad  died^  the  ijfue  eanttU  emter  into  the  landy  in  lefpeft 
of  the  corruption  of  olood  upon  the  attainder  of  (himfelf.  But  in  the  cafe  of  Littleton,  if  tenant  ht 
tail  ai  the  time  of  bis  ottMnder  bad  no  ifflte^  and  after  the  obtaining  of  his  pardon  had  ijitty  that  yfuefboulZ 
h.n;e  been  bound  by  the  varratuy  j  for  by  the  pardon  he  was  as  a  new  creature,  tanquam  nlius  ter- 
rx,  whofe  blood  upwards  remains  corrupted ;  but  for  the  ilTue  had  af^er  the  pardon,  he  is  inberit>- 
able  lo  his  father ;  and  if  hit  father  had  jfit  btfore  the  f^don,  and  had  ijfme  alfo  after ^  and  dtts*  nothin|( 
can  defcend  to  the  youngeft,  for  that  the  eldeft  is  living,  and  difabled  t  but  if  the  elddft  (en  had 
died  in  the  life  of  the  father,  witlioat  ifliiCy  then  the  youngeft  fliould  inhenu  Ca  IXtU  %'^u^ 
S9a.a- 

14.  A  rtUafi  of  all  warrantiet^  or  of  all  cemnanU  nal^  crof  aB 
demands^  will  defeat  and  extinguiQi  a  warran^.    Uitt.  f.  748. 

\I5.  If  the  biir  impleads  the  uncley  or  afuejUr  collateral  in  his  lifa^ 
the  warranqr  (hall  not  ferve.  Br.  Garraaties,  pi.  91.  cites  Litt. 
dt.  Garr. 

16.  If  the  har$n  difcontinuis  the  right  of  his  feme^  and  anceftor 
€ollateral  rf  thi  femi  rtUafts  with  warranty  and  dieSj  to  wboitt 
the  feme  is  heir,  and  after  the  haron  diesy  the  feme  (hall  be  barrecl 
in  cui  in  vita  by  this  warranty,  notwithftanding  the  coverture,  be* 
caufe  fl)i  is  put  to  her  aiiion  by  the  difcontinuance  \  for  coverture  can- 
not avoid  warranty,  but  where  the  entry  of  the  feme  is  lawful, 
which  it  is  not  upon  a  difcontinuance,  as  abovp.  Br.  Garrantiesy 
1^  84*  cites  M.  33  H.  8. 

17.  If  a  collateral  anceftor  releafes  with  warranty ^  and  enters  into 
religion^  now  the  warranty  binds ;  but  if  after  he  be  deraigned^  now 
it  is  defeated.    Co.  LitL  392.  b. 

t8.  If  zfeitptiory  be  granted  with  warranty^  and  the  tenancy  ef 
cheats^  the  feigniory  whereunto  the  warranty  was  annexed  is  ex- 
6n&  I  and  confequentlv  the  warranty  defeated ;  and  it  ihall  not  ex* 
tend  to  the  kndy  et  fie  (K  fimilibus.    Co.  Litt.  392.  b. 

19.  By  partition  by  writy  the  warranty  is  not  extinguifhed,  be* 
caufe  it  is  compellable  by  a£l  of  parliament,  to  which  every  man  is 
partv ;  and  fo  no  man  can  have  wrong  by  its  operation.  6  Rep. 
12.  D.  Pafch.  27  Eliz.  C.  B.    Morrice's  cafe. 

20.  But  if  2  jointenants  make  partition  by  deed  by  confent,fince  S.  P.  Hob. 
the  £ud  2tAj  (viz)  31  H.  8.  i.  this  partition  remains  at  common  ^^J'L^^ 
law;  and  confequently  die  warranty  is  gone.   6  Rep.  12.  b.  Mor-  boin.«l«» 

/icc'ft  cafe*  S.  C.  cttei 

pitrCnr. 
U.  Raym.  Rep.  3(0. 19  cafo  of  Hawkins  ?•  Cardy. 
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(D)  Warranty.    BeJlruBion.     What  Ad  or  Thing 
^         will  deftroy  a  Warranty.     A£i  of  God. 

m 

[l.  TF  mf father  and%  S.  enfeoff' nu  with  warranty^  and  sifter 
*  my  father  diesy  1  may  vomb  my f elf  as  heir   to  my  father 
*witb  y.  o.  and  fo  the  warranty  is  not  dcftroyed  by  the  defant. 
But  inpr^e-   2Q  E.  3. 46.     Admitted.] 

€ipt  quod 

redUauty  per  Cun  lithe  fiitber  infcoffi  hit  fan  with  warranty,  and  the  Jon  ts  imfleatUJ^  be  nuiT  voQch  hit 
father  ;  but  if  the  fatber  diet,  and  the  foa  is  heir  to  him,  now  if  the  foil  be  innpleadedy  he  caonoc 
Touch  as  heir  of  his  father,  for  by  the  death  of  his  father,  the  tvarranty  of  bis  father  is  exfi»a,  and 
alfo  he  cannot  vouch  himfelf ;  for  he  is  heir  to  t))e  father  who  made  the  warranty.  Br.  Voucher* 
pi.  124.  cites  45  £•  3.  23.— S.  P.  And  it  is  the  fame  perfon  who  ihall  vouch  and  who  (hall 
fender  in  value,  and  he  cannot  render'to  himfelf  in  value.  Br*  Garrantiesj  pL  5.  cites  40  E.  3. 1 3. 
^  — <— Br.  Voochery  pL  ;  3.  cites  40  £.  3. 14.  S.  C. 

[2.  If  2  are  enfeoffed  with  warranty,  and  after  one  dies  the  fur 
vivor  {ball  have  all  me  warranty ;  for  he  comes  in  from  die  firft 
feoffor.     1 3  E.  3.  Age,  96.  by  Shard.] 

[3.]  If  a  man  makes  a  glfi  in  tail  at  this  day,  and  warrants  the 
land  to  himy  his  heirs  and  amgnsj  and  after  the  donee  makes  afeoff' 
ment  and  dies  without  iffite^  the  warranty  is  expired  as  to  any  vou* 
cher  or  rebutter ;  for  mat  the  eilate  in  tail,  whereunto  it  was  knit^ 
is  fpent;  otherwiji  it  is,  if  the  gifi  andfeoffrnentbad  been  made  before 
the  flatute  of  donis  conditionsdibus  ;  for  then  both  die  donee  and 
feoffee  had  a  fee  fimple,  and  fb  are  our  books  to  be  intended  in  dii$ 
and  the  like  cafes.  Co.  Litt  385.  a.  (d) 


^^^/^^  (D,  2)  AainLaw. 

[  C^-]  3«  T  P  ^  villein  and  another  have  joint  warranty^  and  die  lord 
^  enters  into  the  moiety  of  his  villein,  the  other  Jhall  have 
the  warranty  alone.    48  £•  3.  17.] 

2.  If  a  man  has  caufe  of  warranty^  and  cannot  take  thereof  ad^ 

vantage  at  the  time  when  neceffity  requires^  as  againft  an  abbot  or  hi" 

Jboty  in  the  time  ofvacation^  or  againfi  the  heir  in  ventre  fa  merey 

where  there  is  no  other  heir  at  the  time  who  can  be  vouched  with 

him,  now  the  warranty  is  loft  for  ever,  as  it  is  faid  there.   Br.  Gar- 

randes,  pL  68.  cites  38  £•  3.  20. 

Ibid,  in  the       3,  If  J^  diffeifes  B,  and  infeoffs  C.  with  warranty^  who  infeoffs  D. 

(ScitesM    ^^^^  warranty^  upon  whom  zjiranger  enters^  in  whofe  pofleifion 

H.  6. 41.      B.  the  diffeifeey  releafes  his  rights  all  the  warrandes'are  extin£t ;  and 

accordingly,  if  />.  reenters  and  be  impleaded,  he  fliall  not  have  a  writ  warrantia 

chartae,  becaufe  hi  is  in  ofunotbtr  ejlato  by  wrong*    F.  N.  B,  135. 

(9) 


(E)  What 
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(E)  What  Aa  br  Thihg  will  be  an  Extingm/hment. 
A£l  of  him  who  has  the  Warranty. 

\\.  1  F  fioffii  With  warranty  infeoffs  the  fifffor  with  warranty^  s.  P.  be- 
*  the  nrft  warranty  is  dcftroyci    20.  H.  6.  29.  b.  17  £•  3.  ca«f«  he 

A*»    hi  cannot 

^/*      -»  warrant  tht 

Isnd  to  hirofelf,  nor  can  he  be  aflignee  to  himfelf.  Co.  Lkt.  300.  a*  (g)  Fat  if  a  man  makei  a 
feoflUnent  with  warranty,  and  the  ftoftt  enfi^ffs  thtfrJtf»ffor  upfn  fnif'nm^  that  warranty  remains^ 
and  he  fliaU  vouch  by  reafon  of  the  firft  warranty  \  htt  if  upon  that  feaffment  bi  hitd  Umted  itny  new 
atfi,  there,  becaufe  the  ejfnte  vat  uUtrtd^  the  voucher  was  gone.  4  Le.  251.  in  cafe  of  Roll  v.  Of* 
bom,  cites  it  as  adjutiged  in  C.  B.  49  Elis.  3.  Botnton  v.  Lliefter.  ■  And  ibid,  fays  it  was  r»- 
folved  34  Eliz.  in  B.  R.  in  Kemp  aho  H  en  vt  mo  ham's  cafe,  that  in  fuch  cafehcfliould  not  hava 
ieveral  watrantia  chartae*s« 
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f  2.  But  if  the  fcoflfec  iwA  warranty  enfeoffs  the  feoffor  end  hUfeme  S.JP-  ^* 
ivitb  warranty,  the  firft  warranty  is  not  deftroyed.     17  E.  3.  47.  ^'/K*^ 
Adjudged*    out  quxre  there  74.  29  £•  3,  49.    Ac^udged,  39  £• 
3*  9.  b.  26  Air.  40.] 

[3.  [&]  if  feoffee  with  warranty  enfeoffs  the  feoffor  ania  ftran^  Br.Oamn. 
fir  with  warranty^  the  firft  warranty  remains,     x  i  H.  4«  42.]  ^^  s^  ail 

—Co.  Litt.  39«.  a  (i)  S.  P  —For  though  the  fee-fimpte  of  the  warranty  and  of  tfaa  eftate  warranted 
meet  in  the  lame  perfon,  yet  another  is  jointly  feifed  with  binif  who  would  be  prejudided  if  the 
warranty  (hould  be  extin^.    Hawk.  Co.  Litt.  491. 

f  4.  If  2  enfeoff  me  with  warranty,  and  I  ri^-erAoffiii  me  with  Br.  Oarrtn* 
tvarraniy^  yet  tlieir  warranty  to  me  remains.     1 1  H.  4. 42.]  dies  s^'  c*' 

6.  P.  Co.  Litt.  39a. a.  (i)— For  the  other  feoffor  may  Rill  warrant  the*  land  to  biai  that  was  hi§ 
companion,  as  well  as  to  me  who  was  the  6rft  feoflee.    Hawk.  Co.  Litt.49f . 

f  5.  If  %  feoffees  with  warranty  are,  and 'the  one  releafes  to  the  other  ^^  C^)  P*« 
all  bis  right  in  the  land,  he,  to  whom  the  releafe  is  made,  fball  **^^' 
have  all  the  warranty,  and  no  part  (hall  be  deftcoyed  by  it;  for  he 
comes  in  from  the  firft  feoffor  into  the  whole.     13  £.  3.  Age,  96. 
by  Shard.] 

6.  In  dawtr,  if  the  tenant  vouches  the  heir^  and  the  dsmandant 
has  judgment  againjl  the  heir,  and  the  tenant  holds  in  peace,  and 
after  the  heir  feverfes  ibejudgrnent  by  writ  ofdijceit,  and  the  deman^^ 
dant  brings  new  writ  of  dower,  the  warranty  is  loft  by  falfitv  of  the 
tenant,  and  by  the  rever&I  of  the  judgment  in  writ  of  difceit.  Br. 
Garranties,  pi.  83.  'cites  4  E.  3.  ^.  and  Fitzh.  Sci.  fa.  X40. 

7.  If  the  baron  in  another  wnt  confejjes  the  warranty  to  be  made  Br.  Gnrnw* 
by  his  feme,  if  he  has  caufe  of  adion  of  the  fame  land,  \icjhall  be  bar^  ^^^h  pi.  43* 
red  String  the  coverture  j  quaere.     Br.  Extinguifhment,  pL  26.  *^*^  *'  ^'. 
cite$  13  AfT.  9.  and  13  £.  3«  and  Fitzh.  Warranty,  36. 

8.  But  it  is  faid  ellewhere,  that  if  he  who  gets  the  warranty  efpoufes  Br.  G:trrniu 
the  feme,  who  warrants,  and  is  impleaded,  he  has  lofi  the  warranty  ^.^*  c^'o'* 
forever ;  for  he  cannot  vouch  his  own  feme  ;  and  if  the  demandant  ^^  *   ' 
recovefB  he  has  loft  the  warranty  for  ever,  and  b  is  not  fufpended^ 

but  extin&    Br«  Eiptinguifhmentf  ph  26.  cites  13  Aft.  9. 

9*  In  praecipe  quod  reddat,  the  cafe  was  that  the /;.ff.>tr  end  two  B^.  Vou- 
/w  were,  and  the/i/fcr  itfeoffedtbe  eldeft  in  fee^  aodf  he  re^infeoffed  ^^^^1;^}^ 

Vol..  XXIL  *  £  the         '  ^ 
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Br.  the  father  and  the  youngefty  and  the  heirs  tfthefather^  and  ibe father 
Garrantics,  diedi  by  this  his  firft  warranty  is  cxunft.  Br.  Counterple  d9 
£l:t"?j.  Voucher,  pi.  5.  cites  40  E.  3.  14. 

S.  C  bemie  he  re-iiifeuffipd  bis  father  of  as  liigh  an  eft^^te  as  he  Cook 

r  AC  1  '^*  If  two  jointenants  ar  e,  and  the  one  infeoffi  a  firanger  of  his 
If  rfMn(F  ^^^^^  ^^  warranty  is  gone.  Per  Afcuc,  which  Luddington  did  not 
ru,.  with      ^^"y*    ^^*  Garraiities,  pi.  67.  cites  5  H.  5,  7. 

warrantyyand  the  one  hfenfs  ajli  anger  of  hi i  fart ^  I  (hall  not  warrant  to  the  fecood  feoflee.  Br. 
•juramies,  pL  75.  citek  xi  £.  4. 8.  per  HuUey  and  Choke. 

II.  If  a  man  makes  a  feoffment  ulth  ivarrantyy  and  after  the 
feoffee  by  deed  grants  to  the  feoffor,  f^tf/  if  he  or  his  heirs  Vouch  by, 
the  warranty  that  it  Jhall  he  void^  this  is  a  good  grant ;  for  he  msiy 
rebut  notwithftanding,  but  not  vouch.     Br.  Grants,  pi.  166.  cites 
7  H.  6.  43. 
Ibid,  in  the        j^.  If  a  man  enfeoffs  another  of  lands  by  deed  with  warranty, 
"jj*f"°j^**     if  Ac  feoffee  makes  a  feoffment  cver^  and  takes  back  an  ejlate  infee^ 
fee  accor-     the  warranty  is  determmed,  and  he  (hall  not  have  a  writ  of  warran* 
dant  per       tia  chartac,  becaufe  he  is  in  of  another  ejiate.  F.  N.  B.  135.  (G) 

%%  H.6.21..     ■         S.?.    Weft's  Symb.f.  197.  citesF.N.B.  135.  (A)  If  A,  makes /g^- 

maa  infu  with  warranty,  and  taku  back  fflatt  mju,  the  warranty  is  gone.  Tlic  fame  as  to  warranty 
for  life,  if  he  takes  back  eftate  for  life.  Mod.  ibi.  pi.  14.  Pafch.  26  Car.  a.  C.  B.  Fowie  v. 
Dobie..  ■  ■  Cart.  143.  S.  C.  U.  S.  P.  by  Vaughan  Ch.  J.  Frcem.  Rep.  157,  &c.  S.  C. 

;iccordiiigly.' ■  ■  Mo»  71.  pL  192.  Trin.  6  Eliz.  Anon.  S.  P.  PaL  71.  pi.  47.  S.  C.  & 

S.  P. 

^h^^^^T        ^3*  Grandfather,  father,  and  fon.     The  grandfather  is  feifed  for 

Dal-^iTpL    'S^>  '^'  remainder  to  the ♦  Jon  in  taily  remainder  Jo  the  right  heirs 

47.  S.C.      rf  the  grandfather.     The  grandfather  covenants  by  indenture  to 

make  affurance  to  J.  S.  and  that  it  (hould  be  <o  the  ufe  of  him  and 

his  heirs ;  and  after  he  fuffers  a  recovery  aeainft  him,  and  levies  a 

fine  to  the  faid  J.  S.  come  ceoy  ^c.  and  proclamations  upon  it,  and 

after  thejlatute  of  27  //.  8.  is  made,  and  the  grandfather  makes  a 

jeoffinent  to  the  Jon^  and  dies.     And  it  was  held  that  the'entry  of  the 

father  upon  the  fon  is  lawful,  and  ihall  not  be  effopped  upon  the 

warranty  of  the  grandfather  \  for  this  is  gone  by  the  retaking  of  the 

ejlate  \  for' when  the  flat  uie  vejls  as  high  a  pojfeffton  in  him  as  he  had 

when  he  aliened^  the  warranty  is  ext'tn£i\  for  the  ftatute  of  27  H.  8. 

does  not  fave  the  warranty.     And  there  Dyer  faid,  that  though  the 

5  years  paffed  in  the  life  of  the  grandfather  \  fo  that  the  entry  which 

was  given  by  caufe  of  forfeiture  is  taken  away,  yet  when  the  graad- 

fiither  died  he  (hall  have  other  5  years  to  make  his  claim  or  entry 

for  caufe  of  the  title  coming  to  him  by  the  remainder  in  tail\  and  this. 

by  thcftat.  of  4  H.  7.    Mo.  71.  pi.  192.  Trin.  6  Eliz.  Anon. 

^»f  ifthe  14.  If  a  woman  tenant  in  tail  and  her  hujbandxaakt  a  leafe  pour 

hwionly     ^^ter  vioy  if  in  an  adJion  they  be  received^  they  cannot  vouch  over. 

J^^^uft     Per  Hobart  Ch.  J.  Hob.  26.  in  cafe  of  Roll  v.  Osborn,  cites 

gfthe^^     45  E.  3. 18.  and  46  E.  3. 24. 

man  Upon 

the  receipt  they  might  h^ve  vouched ;  for  by  repnfentati^  they  are  in  of  thf  SrHi  cftato.    Per 
Hobart  Ch.  J.  Keb.  a6.  in  cstfe  of  ^oU  v.  Ofbom. 

4  t5,U 


f 

15.  If  a  man  conveys  land  to  me  and  my  heirs  with  warranty^  and 
I  make  a  feoffment^  or  levy  a  fine,  or  Juffer  a  recovery^  without  vouch'- 
ing  my  feoffor^  to  the  ufe  of  myfelfand  rny  heirSj  yet  I  may  vouch 
my  feoffor  as  I  might  do  before ;  for  this  is  my  old  fee-fimple  in  the 
fame  degrees  and  privity  in  eftedl,  as  before.  Per  Hobart  Ch.  J* 
Hob.  27.  in  cafe  of  Roll  v.  Ofborn. 

16.  If  one  levies  a  fine  to  me  in  fee  with  warranty  to  me  and  my  heirs j 
and  I  Juffer  a  common  recovery  againji  me  to  mine  own  ufe  as  before^ 
my  warranty  remains ;  for  I  am  m  by  him  as  I  was  in  before* 
Hob.  27.  in  cafe  of  Roll  v.  Ofborn. 

17.  ytnd  if  the  warranty  were  to  mcy  my  heirsy  and  affigns^  and  / 
fuffer  the  recovery  to  the  ufe  ofajlranger^  he  {hall  vouch  my  feoffor 
as  my  ailignee ;   for  common  recovery  is  indeed  an  aiSgnment. 
Hob,  27.  in  cafe  of  Roll  v.  Ofborn. 

(F)     Warranty.       Extinguiihment.       What    Aft  [  46  J 
or  Thing  fhall  be  faid  an  Extinguiihment  of  all 
the  Warranty,  and  what  but  of  part. 

[».  T  F  lejjee  for  life  be,  the  remainder  or  revirfson  in  fee^  and  lef  Cited  i 

-*■  fee  ts  dijfeifed^  and  an  ancefior  ofMvca  in  remainder  or  rever^  Arcto^i^ 
fion  releafes  to  difjeifor  with  ivarranty  and  dies^  and  after  leffee  enters  cafe, 
or  recovers  by  ajjije^  becaufe  the  warranty  does  not  defcend  upon 
him ;  yet  this  inall  not  reduce  the  remainder  or  revcrfion.     But  it 
ihall  be  bound  by  the  warranty,  bocaufe  it  was  boimd  before  the 
re-entry.    44  Au.  35.] 

f  2.  But  otherwifc  it  is  if  the  lejfie  re-enters  before  the  death  ofthi 
ancefior^  then  the  remainder  or  reverfion  is  not  bound  by  the  vrar- 
rinty  becaufe  it  does  nnt  defcend  upon  himj  and  therefore  the  re^ 
entry  cfUjfee  reduces  the  e/Iaie  of  him  in  reverfion  and  remaindery  and 
then  the  cilate  upon  which  the  warranty  was  annexed  is  deftroyed. 
44  Aff.  35.] 

[3.  So  i(  tenant  for  llfe^  remainder  for  life^  remainder  in  fee  arc,  2  Le.  57. 
and  tenant  for  life  aliens  in  fee ^  to  whom  an  ancefior  of  him  in  r/-  ^rg.  in  th» 
mainder  in  fee  releafes  with  warranty,  and  after  before  his  death,  ^^^^  y^ 
he  in  remainder  entcrsfor  a  foffeiturcj  this  deftroys  the  warr^ty  Smxtit'/ 
as  to  the  remainder  alio,  for  the  caufe  aforefaid.    44  Alt  35,  by  s.  P.  cites    - 
Thorp.]  ♦tbul],3«- 

flioiild  be  44  A(r.  pi.  35.  as  in  Roll.  anU  is  Lib.  AiT.  pag.  295.  a.  at  th«  top,  that  the  warranty  is 
loft  by  the  entry  of  him  in  remainder  for  life^  and  the  fir(t  reminders  recontinoed.  Same  calis 
is  at  44  £.  5.  301  3t.  but  not  S.  P. 

[4.  If  baron  and  feme  are  feifedfor  life  of  land,  the  remainder  to  1  "-^  ^ 
the  [on  in  tally  the  remainder  to  the  fon  infee^  and  the  baron  makes  P<^'74'' 
feoffment  with  general  warranty^  and  diesy  and  this  defceods  upon 
th*  fon,  and  after  thtfeme  enters  by  force  ofthejlatute  32  H.  8. 
ihough  the  feme  be  remitted  lo  her  eftate  for  life,  yet  this  fliall 
not  uedroy  the  warranty  as  to  the  fon ;  for  his  eftate  was  bound  by 
Ihe  collateral  wamaCv  before  the  entry  of  the  feme}  and  tberffore 

1^  a^  the 


4^  (Houcfier^ 

•Crac.  the  warranty  cannot  be  deftroyed  by  the  entry  of  the  feme.    HilL 

Vc  ^^*A  *^  ^^'  ^'  ^  between  ♦  Gimlet  and  Saundrey,  per  Curiam^  and 

s.  P.'feems  'counfel,  admitted,  and  agreed  widxout  argument  of  this  point.    In- 

admhted.if  tratur.  Tr.  8  Car.  Rot.  xooo.            Car.  B«  R.  between  f  Fqx 

h'd  V^*^  .  and  Kendall  adjudged  upon  a  fpecial  verdi^i,  and  the  (ame Judgment 

the  fan  to  "ftcTwards  Mich.  5  Car.  affirmed  per  Curiam,  without  (cruple,  in 

have  been  Writ  of  error  in  the  Exchequer  Chamber.  Intratur  in  B.  R.  Tr. 
heir,  which  3  Car.  Rot,  746.    But  in  this  cafe  the  revirfion  in  fte  was  limited 

»o7;  «d     '^  ^*'  ^k^^  ^'i^'  2^^*'  *^^^«-] 

that  not  being  found,  Jones  and  Berkley  J.  held  the  Warranty  to  be  no  bar,  but  Crooke  e  contra*, 
but  ap«n  that  point  rhey  would  advift.  ■  f  Cro.  C.  145.  f  I.  23.  S.  C.  Mich.  4  Car.  iu  B.  R. 
adjudged."  ■  Jo.  199.  pi.  15.  S.  C.  adjudged. 

5.  If  a  man  gives  to  father  and Jon^  and  to  the  heirs  of  the  hady  of 

the  father^  and  the  father  aliens  tne  land  with  wmrranty^  and  dies^ 

Ac /on  may  enter  into  the  one  moiety  fox  the  diifeifm  to  him>  and  (hall 

have  his  aftion  of  the  other  moiety,  by  all  the  juftices.     But  hf 

Afkue  [ Afhton]  it  is  to  be  known  if  he  may  enter  into  any  parcel ; 

for  then  the^  warranty  as  to  this  parcel  h  defeated,  and  warranty 

cannot Jiand  in  part  and  be  defeated  in  part ;  per  Newton  and  Pafton. 

C  47   ]  ^"^  therefore  Brook  fays,  it  feems  to  him  that  by  the  entry  into 

part  all  the  warranty  fhall  be  defeated  ;  for  aU  the  juftices  (aid  that 

he  may  enter  into  the  moiety.    Quod  nota.    Br.  Garranties,  pi. 

34*  cites  22  H.  6.  51. 

5(9  It  is  if  6.  Two  make  a  feoffment  infee^  and  warrant  die  land  to  the  feoffee 

'^Vw^/'     ^^  ^"  heirs  J  and  Ac  feoffee  releafes  to  one  of  the  feoffors  of  the  war- 

vw^tyf     ranty,  y^  be  (hall  vouch  the  other  for  the  moiety.     Co.  Litt. 

and  the  one    303a  a. 

reUafis  the 

warrantyy  yet  the  other  fiudl  vouch  For  hit  moiety.    Co.  Lltt.  393.  a. 

« 

Sm(f.)      (G)     Warranty.    Extinguifliment.     What  PiSt  ox 

Thitig  will  defiroy  all  the  Warranty. 

[i.  t  F  two  are  infeoffed  with  warranty^  and  after  the  om  infeoffs 
^  the  other  of  his  part  (admitting  that  he  may)  this  (hall  ex- 
tingui(h  all  the  warrant v,  and  not  the  moiety  only.    Contra  13  £• 
3.    Age  96.  by  Shard.  J 


(H)  Warranty.     A  Title  happening  of  later  Timt 

ihall  not  be  bound. 

[l.  J¥  my  ancefhr  he  dijeifed^  and  /  releafe  to  the  diffeilor  with 
*^  warranty,  and  after  my  anceftor  dies%  by  which  tne  righi 

defcends  to  me,  yet  my  warranty  fhall  bar  me.      17  £.  3. 67.  b.  J 
S.  C.  arju-        C  ^»  V  tenant  in  tail^  the  remainder  in  tail  are,  and  tenant  in  tail 
ediRoii.     kvtes  a  fine  with  warranty,  emd  after  fuffirs  an  erroneous  common 
Rep.  301.     rccoKfiry^  and  dies  without  ijfiie^  and  the  warranty  deftends  upon  hint 
writ' of  er.    ^  remainder^  it  feems  that  it  (hall'not  bar  hm  to  have  writ  oftrror 

rorabatra  3  lipon 


upon  the  common  recovery,  becaufe  diis  tide  of  error  accrued  to  bytbcdeath 
him  after  the  warranty  created.    HilL  13  Jac.  B.  R.  between  Hoi-  of  on*  of 
Jand  and  Lee  dubiutu'r.]  «!}g.P'-''"- 

Brid^m.  69  to  79.  S.  C.  argu«d,  but  the  writ  abated.— —It  wrs  agreed  by  all  the  juflices,  that 
wheti  a  roan  binds  himfelf  and  his  heirs  en  warranty,  they  are  not  bound  to  warrnntnew  titles  of 
anions  accrued  by  the  feoitee,  or  any  other,  after  the  warranty  made,  but  only  fuch  titles  which 
are  in  efVt  sit  the  time  of  the  warranty  made.    D.  42.  b.  pi.  i5.^ich.  30  H.  $•  Anon.  n 

S.  C.  cited  Bridgm*  77.  in  cafe  of  Holland  v  Ja<:kfon.  * 

3.  It  is  a  maxim,  that  no  voucher  {hall  extend  to  bar  any  eftate  o£  ^'^'9 
franktenement  or  inheritance,  which  is  in  ejfe^  poffeJUkn-^  reverfimy  or  r^foivid/ 

remainiir^  {and  not  difplaced  or  turned  to  a  right)  before  or  at  the  Pafch.  10. 
time  of  the  warranty  made^  though  after  and  at  the  time  of  the  de-  Jj<^*  >" 
fccnt  of  the  warranty  the  eftate  of  franktenement  or  inheritance  be.  ^^^^ 
displaced  and  divefted*    10  Rep.  96.  b.  97.  a.  Mich  10  Jac.  B.  R.  cafe. 
in  Seympur's  cafe. 

4.  A  yfZTTdiity^  extends  to  rights  precedent^  and  never  t$  any  fight 
that  commences  afier  the  warranty.  Co.  Litt.  388.  b. 

'  5.  ^i  if  lord  and  tenant  be,  and  the  tenant  makes  a  feoffment  in, 
fee  with  warranty^  and  after  the  feoffee  purchafes  the  feignioryy  and 
then  the  tenant  cejfesy  the  lord  fhali  have  a  ceflavit.    Co.  Litt» 
^8.  b. 


(H.  2)  Warranty.     Pleadings.  [48} 

I.  \X7  H  E  N  the  vouchee  will  avoid  the  warranty  hy  alteration, 

^^    of  the  e/latejht  muft  Jhew  how  the  eftate  is  changed  j^ 

per  Hobart.  Ch.  J.  Hob.  26.  in  cafe  of  Roll  v.   Ofl^orn,  cites 

3  E-  3-  51. 

2.  In  affife  the  tenant  pleaded  warranty  ^thegranMgtber  of  the  plain'* 

tiff  I  to  which  the  plaintiff/aid  that  at  the  tinu  of  the  makings  &c.  the, 
grandfather  had  nothing  unlefsfor  term  oflife^  the  remainder  to  JV.  N* 
whicp  W.  N»  entered  for  the  alienation^  becaufe  to  bis  difinheritance  ; 
and  well  confe/Ted  and  avoided.  And  this  agrees  with  libro  Lit«» 
cleton,  that  if  the  heir  can  avoid  or  defeat  the  poffejpon  upon  which  the 
warranty  is  made,  it  is  a  good  avoidance  of  the  warranty.  Br.  Gar- 
ranties,  pi.  99.  cites  9  £•  3.  1 1* 

3.  If  a  man  inters  into  a  warranty  with  apr$teftation  of  an  efpecial 
eftate  in  tht  tenant  who  admits  it,  the  vouchee  ihall  warrant  no 
other  eftate,  thoueh  it  be  greater ;  per  Hobart  Ch.  J.  Hob.  26.  la 
cafe  of  Roll  v.  Oibom,  cites  41  £•  3.  25. 

4«  In  affife  warranty  of  the  uncle  of  the  plaintifF  was  pleaded 
whofe  heir  he  is>  and  the  plaint\fffaid  that  he  never  had  fuch  an 
UfuU'x  and  good.    Br.  Garranties,  pi.  74,  cites  44  AC  u 


E  3  (H.  3}  War- 


4?  Qouc|ber« 


(H.  3)  Warranty  a  gcxxl  Bar.    In  tvAat  ASims. 

I.  T  N  fome  adli^ns,  efpecially  aifions  real^  the  warranty  of  the  an- 
^  ceftor  of  the  plaintiff  (hall  be  a  good  bar;  but  then  the  con- 
clufion  of  the  plea  muft  be  confidered)  which  appears  by  the  books 
of  entries  to  be,  Ji  encounter  le  garantyfon  auneejlor  que  heir^  He. 
Heath's  Max.  60. 

2.  In  aifife  of  common  the  warranty  of  the  ancefl-or  is  no  bar; 
for  it  is  of  another  thing  which  is  not  in  plaint^  and  alfo  the  heir  can- 
not enter  into  the  warranty  to  defeat  the  warranty ;  and  tliercfbre 
it  (hall  be  no  bar  to  him,  inafmuch  as  the  faw  gives  him  nd  means  if 
aSfion  or  by  entry  to  avoid  it.  Brs  Garranties,  pi.  96.  cites  the 
printed  abridgment  of  aflifes,  fol.  38. 
^f^^h^j'  3'  '^^'^'P^s  of  breaking  his  houfe,  and  carrying  away  his  goods: 
J^nthij'  *^  defendant  faid^  that  it  was  his  frankteneTnent  at  the  time  of  the  tak-^ 


that  it  wot  ingy  and  he  took  them  damage  feafant.  And  t\\c  plaintiff faid  that  be- 
biifranku^  f^fg  f^ff^  the  father  of  the  defendant  was  feifed^  and  infeoffed  W.  with 
SjTd/'.jtf^f   warranty  to  him,  his  heirs,  and  ailigns,  who  leafed  to  the  plaintiff  for 


JMtbM  t*\  /j/>,  judgment  if  againft  the  deed  with  warrant)',  he  fhall  be  received 
P.anceftvr^  to  fay,  that  it  is  his  franktenement.  And  per  Hull,  this  is  all  in  the 
Z^fih^bi  ^^V »  '^y  which  he  faid,  that  after  the  leafe  for  life  the  father  of  the 
is,  and  defendant  diedj  and  the  defendant  enter ed^  ana  the  plaintiff  ou fled  him  \ 

IheweJ  judgment  if  againft  the  deed  with  warranty  as  above  Note  the 
pMbl^fl  ^iverfity.  And  the  defendant  faid^  that  before  this  his  father  was 
ard  inftefftd  feifed  infte^  and  infeoffed  him^  and  after  diffeifcd  him,  and  tnfeoffed  W. 
Ji.  infgi  as  above ;  and  he  made  continual  claim  to  the  land  all  the  life  of  the 
natehT*  ^^^^^y  ^^^  ^^^ft  ^9^  ^^^^^  for  fear  of  menace ;  and  his  father  died, 
A^x,  judg.  and  he  enteredfand  fo  his  fi'anktenement,  and  the  iflue  taken  upon 
nent  if  the  continual  claim ;  and  fo  *  fee  that  warranty  is  a  good  eftopple  in 
dSlTof  llit   ^''c^P^s.  Br.  Trefpafs,  pi.  102.  cites  14  t  E'-  4- 13- 

anceftor,  whofe  heir  he  is,  he  fhall  be  received  to  fay  that  it  is  his  franktenement ;  and  at  lad  he 
was  compelled  to  conclude  upon  the  franktenement,  to/'X  '^^'^  ''  "  ^*  frankummnt^  and  mi  the 
frankUHtmeni  eftbe  dtftfidant  \  for  the  nahyjhull  ttd  come  in  ijjue  in  t'cf/kij's,  as  agreed  there.  Aiid  per 
Hanke.  warranty  is  no  plea  in  action  of  trefpafs.  Sr.  Trefpafs,  pi.  105.  cites  14  H.  4. 35. 
And  by  ax  £.  4>  4.  he  dial}  not  averr  feoffment  nor  warranty  in  bar.  Qnxre  [if]  by  conclufion. 
Ibid.*— —V^  where  the  defendant  in  trefpafs /«i<j  that  the  place  it  zo  aa-es,  ^ndpIatJtAa  rekafi  cfail 
the  rifbt  with  wuiranty  of  the  tmufiv  of  the  plaintiflT,  whofe  heir  he  is,  ntaiAe  to  J.  N,  tenant  oftb§  land, 
aue  epatt  he  hat,  ami  relied  upon  the  warranty.  Per  iiuliard,  this  is  no  plea ;  but  if  he  bad  given  cvAwr, 
It  had  been  a  good  plea;  but  feveral  contra,  and  that  it  is  no  plea,  unlefs  when  the  frdnhenemtnt 
eomes  in  debate,  and  by  vMy  efeonehfion,  it  it  then  a  good  plea,  and  not  as  here ;  for  the  a^ion  ftands 
indifferent ;  for  it  may  be  brought  by  tenant  of  fee-fimple,  fee-tail,  for  term  of  life,  or  for  years, 
and  this  it  a  real  bar,  which  is  no  plea  in  an  adlion  merely  perfonal ;  for  it  may  be  that  the  plaintiff 
it  tenant  for  yearsi  or  by  execution  by  elegit,  ftatme  merchant,  or  the  like,  and  therefore  no  plea. 
Br-  Trefpafs,  pi  361.  cites  ai  E.  4.  81.— And  ix  £.  4.  4.  by  the  opinion  of  the  whole  coart 
there,  except  Catelby»  it  is  no  plea.  Quod  nota.  Ibkl.— — So  in  trefpafs  upon  the  ftatme  5  R.  su 
tJbi  intcreffus  non  datur  per  legem,  the  warranty  of  the  emtfjior  wen  phadtd,  judgment  if  ag^nftthe 
deed  of  his  anceftor,  whofe  lieir,  &c.  and  the  pLuntiffdemurred.  And  the  b^  opinion  was,  that  is  h 
jM  plui  before  th^it  the  franktcnemtnt  remes  in  debate ;  for  the  warranty  cannot  be  fatisfoAion  for  the  da- 
mages which  are  to  be  recovered  in  trefpafs.  Br.  Trefpafs,  pi.  a6x.  eites  i  H.  7.  la.— Br.  Gtr- 
ranties,  pi.  75.  cites  S.  C.  Quod  nota.-^^irr/ in  the  fame  cafe  and  fame  year,  fol.  ii.  the  dtfmim 
snt  pUndtti ffoffmni  of  J.  B.  anefjkr  nf  the pLtintiff,  whofe  heir  he  is  by  deed,  and  demanded  judgmeoty 
fi  a^in,  againft  the  deed  of  his  ancenor,  whofe  heir.  Ice.  and  no  plea.  Br.  Trefpafs,  dL  a6s.—« 
It  was  faid  by  tHe  juftices,  that  in  f'^efffs  dwu  in  landtollnteral  warraniy  h  mopteo,  becaufe  the  plaia- 
tiff  is  fuppofed  in  pofftflion ;  Am  i/JH  itMtt  Umftif  afiv  le  ihcJraMkummm^  tbtii  it  it  a  |(ood  bar. 
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C^are  Inde  ;  for  it  appe:irs  often  that  it  is  a  good  ffti^-pk  in  trefpaf;,  after  that  the  fDnkteneinenc 
comes  in  debate,  but  no  bar  i  for  the  warranty  is  rc.l^  and  the  ai^tiou  is  perfonal.  fin  Trefpafs, 
|kl.  173.  cites  15  H.  7.  9» 

Trefpafs  \i  &  anilis*  The  eUfinAjnt  fa'uU  '^<'/  tOt  phct  U  4  acrri^  of  which  y.  S»  was  ftifeJ  in  fa  ; 
i9  ^vho^  R,  anccfior  f  tbe  piiinti^f  vt^oy  bft>  he  ii)  rel-.ijed  ulf  hn  tirht  with  WM-nmty  by  this  deedf  &c« 
fut  fjtatf  tie  <V'f'cnWi/./ ii.i;,  judgment  it'^gninil  the  wanaiuy,  &c.  Quxre;  for  he  did  Mt  %onviy 
titU  by  f^ff*t>€ie  ornt'y.i'tvtfi.  And  quxie  if  J.  S.  w:»s  Uiilei.or,  ;md  he,  who  fright  lias,  releafes  to 
tym^  and  tttetlefendaiu  i^ifciics  J.  S.  and  gets  the  deed,  if  he  Ihall  plead  it  by  reafnn  of  tbe  poffet- 
fioii.  And  iK:r  Pigct  ;ind  Hridc^es,  it  is  no  plea }  but  StarUey  contra ;  therefore  quxre.  Br.  Gar- 
rtnties,  p!.  63.  cites  ai  E.  4  ; 8.— Heath's  Max.  60.  cites  S.  C. 

In  trtj^af*  the  defendant  pittdfJ  Itnfc  for  60  yiin  by  iJic  father  of  the  plaintiff,  and  confirmation  of 
the  plMHtijfiuiib  •u,'..vT.jff/y»  :ind  relied  upon  ttie  deed.  And  per  Bru%lnel,  it  is  no  plea;  bitt  (hall 
plead  it  ty  vhiy  of  avenani  \  for  by  the  warra::ty  I'.c  cannot  vouch,  bccaufc  it  is  only  perfonal ;  but 
io  writ  of  risnt  of  ward  a  man  may  vtiuch  ;  hut  here  he  is  pot  to  writ  of  covenant,  as  in  writ  of 
wafte  ;  quod  Fincux  Ch.  J.  concedit.  But  per  Trenuil.  J.  he  may  plead  it  by  way  of  bar.  Br. 
Covenant,  ot.  25.  cites  xi  H.  7.  32. — ^Br.  Gammties,  pi.  41.  cites  S*  C. 

-f  Thisfiiould  be  14  H.  4.  13.  andfo  are  the  other  editions. 

4«  It  is  holdcn  no  plea  that  the  plaintiiF  did  confirm  to  the  de- 
fendant, lejfuf^r  yearsy  with  warranty ;  nor  in  aflire  by  tenant  by 
ftatute  is  the  warranty  collateral  of  his  anceftor  a  good  oar,  becauje 
only  a  chattel  is  demanded  \  yet  holden,  that  a  ward  may  be  granted 
with  warranty,  and  the  voucher  may  be  in  a  writ  of  ward.  Heath's 
Max.  6i.  cites  20  H.  7.  [4.  a.  pi.  1 1.] 

5.  A  (ale  of  a  chattel  without*  exprefs  warranty  bindeth  not  the  *rhe«ri- 
fcller  to  warrant;  and  that  warranty  alfo  muft  be  made  at  the  time  f!Pi^^,^' 
of  the  fide,  and  not  after ;  and  no  advantage  thereof  to  be  taken  by  ^£>  ^  *** 
way  of  bar y  but  by  way  of  adlion*     Qiiod  nota.     Heath's  Max.  6x. 

cites  5  H.  7. 18. 

6.  In  zformedon  in  defcender  the  tenant  may  plead,  that  the  ancef- 
tor  of  the  demandant  exchanged  the  lands  with  the  tenants,  for  other 
lands  taken  in  exchange,  which  dcfcendcd  to  the  demandant^ 
whereinto  he  had  entered  and  agreed  \  or  if  he  had  not  entered  and 
agreed  unto  the  lands  taken  in  exchange,  then  the  tenant  may 
plead  the  warranty  inlaw,  and  other  afletsdefcended.     Co.  Litt. 

7.  Tenant  in  tail  made  a  feoffment  in  fee  with  warranty ^  and  dif 
feifed  the  difcontinuee^  and  died  feijed^  leaving  ajfcts  to  this  ifllic. 
Some  hold,  that  in  refpedt  of  this  fufpended  warranty  and  aflets,  the 
iflue  in  ta*!  (ball  not  be  remitted  \  but  that  the  difcontinuce 
(hall  recover  againft  the  iflue  in  tail,  and  he  take  advantage  of  his 
warranty,  if  any  he  hath;  and  after,  m  a  formedon  brought  by  the  f  ro  1 
iflue,  the  difcontinuce  fliall  bar  him  in  refpe£t  of  the  warranty  ^  ^  ^ 
and  aflets,  and  ib   every   roan's   right  favcd.    Co.  Litt.  390.  a« 

b.fo.) 

o.  A  warranty  does  not  bind  a  title  of  dower.  Arg.  Roll.  Rep. 
307.  HilL  13  Jac.  B.  R.  in  cafe  of  Hoi^tAND  v.  Lee,  cites  34  £• 
3.  Garranty,  ».  21  £.  4.  8.  And  ibid.  S.  P.  admitted  by  counfel ; 
but  laid,  this  teems  intended  where  the  title  of  dower  accrues  after 
the  warranty  defcended. 

o.  In  a  writ  of  right  a  warranty  (hall  not  be  a  bar.    Arg.  Btdtfte^ 
Roll.  Rep.  307.  m  c&  of  Holland  v.  Lee,  cites  34  E.  3.  Co-  Mimtlytht 

nuiafIS  20.  €<mt,jyahem 

nvito  ^uar- 
rmiff  mi  ikt,  and  thihar  brings  writ  §f  rigUy  he  ihall  be  barred  by  the  warranty,  though  no  aflett 
be  defcended.    Br.  Garranty,  pi.  95.  dies  5  £•  ^^mmmQmtra  if  be  briitgt  matm^fftfja-jf  according 
to  Che  lUtate  of  Clottccfteri  cop*  ao.  Ibid. 

£  4  (H.  4)  Foiuhtr, 


5<'  Qottc^; 


(H.  4.)    Voucher,    What  it  Is.    And  the  feveral^ 

Sortf.' 

m 
ft 

It  A  Voiicher  is^in  the underftaiHfing  of  tbe  common  law^when 
**^  the  tenant  calls  another  that  i$  bound  to  him  to  warrant]r 
into  the  court ;  that  is,  iithir  to  difend  the  right  againft  the  demand- 
ant, cr  t9  yield  bim  othtr  land^  &c.  in  value  \  and  extends  19  lands  or 
tenements  of  an  eftate  of  freehold  or  inheritance,  and  not  to  anyt 
eihattil  realx  perfonaly  or  ndxed^  faving  only  in  cufe  (fa  wardjhip 
granted  with  warranty ;  for  in  the  other  cafes  concermng  diattels, 
'  the  })arty^  if  he  hath  a  warrant,  ihall  not  vouch,  but  have  his  action 
of  covenant,  if  he  hath  a  de<'d  \  or  if  ic  be  by  parol,  then  an  adtioni^ 
upon  his  cafe,  or  an  zS&on  of  difceit,  as  the  cafe  fliall  require. 
He  that  vouches  is  called  the  voucher,  vocans  \  and  b<p  that  is 
YQuched  is  called  vouchee,  warranutus.   Co^  Litt  lox.  b. 

2.  There  is  a  recovery  with  z  Jingle  voucher,  and  that  is  where 

there  is  but  one  voucher ;  and  with  a  double  voucher^  and  thit  it 

when  the  vouchee  vouches  over ;   and  fo  a  treble  voucher,  &c, 

ft«ure  of     There  is  alfo  a  ♦  foreign  voucher^  and  that  ia  when  the  tenant,  being 

Gioucfi^cr,  impleaded  within  a  particular  jurifdiditon,  (as  in  London  or  the 

cap.  12.  at    li^^e]  vouches  one  to  warranty,  and  prays  that  he  may  befummoned 

(B.b.  3)       jp  f^^^  other  county,  out  T)f  the  jurifdidlion  of  that  court :  this  ia 

called  a  foreign  voucher,  but  might  more  aptly  be  called  a  voucher 

of  a  foreigner^  de  forinfecis  yocatis  ad  war!:antizandum.    Co.  Litt^ 

loa.a. 


(I)  Voucher.     Who  may  vouch.     In  rejpedt  of  ih 

Eftate.     [Being  but  a  Chattel.^ 

[  !•   T  N  a  writ  xAdmusr  agmnft  tenant  hy  elegit^  and  the  heir  in  re^ 
-*  vnfton^  the  tenant  by  elegit  cannot  vouch  tbe  beir^  bccaufe 
he  has  o»iy  a  chattel     i  E.  3.  2-   Contra  2  £•  J.  42,  b,  J 

2.  7rejpafs  upon  the  ftatute  of  5  R.  2.  Tht  defendant  pkedid 
leafe  for  years  of  the  anceflor  of  the  plaintijfy  and  confirmation  made 
hy  the  plaintiff  to  the  lefjee  with  warranty  i  judgment  if  againft  the 
deed  which  comprehends  ^^'arrant)'.    Bropke  faid,  the  warranty  is 

,    no  pl;ia;  for  it  is  only  of  chattel  real^  of  which  a^£Hon  does  not  lic> 
r    -  J    1   in  which  a  m;in  may  vouch  or  rebut ;  to  ¥^.ich  Fairfax  aereed«  • 
^   -^      -^   arid  that  it  is  only  as  wai:ranty  pf  an  horfe.    Br.  Garranties^^p,  97. 
cites  20  H.  7. 4. 

3.  Grant  of  ward  is  good  with  ^rranty  5  aiid  'V  writ  of  weird 
the  ^t  jfaec  n.ay  vouch  or  rebut  Bn  Garran^es,  pi.  97*  cites  la 
^i  7.  4   Per  Newport  and  EUiot. 

4.  Fn  i»ffilc  by  tenant  hy JIatute  nurchanty  warranty  collateral  by 
:^!«ccr'or  of  tht  piaintitTis  no  bar ;  for  it  is  ofdiy  a  chattel  real^  though 
tuv.  writ  be  ut  de  libero  tenementp^  i^^^  Garraaties^  pi*  97*  cites 
20  H.  7.4.  Per  Rede  L 


(K)  fFhat  Perfons  may  vouch,    [and  HowJ\        fou  74*- 

[  I.  I  N  a  writ  againft  the  lord  and  bis  villein^  the  vtlkin^  by  If  ^jUian 
*  fufFerance  of  his  lord,  faving  to  him  his  fcrviture,  may  vouch  ^7th  war- 
as  Jlrangir  to -vnnTziiXy.  i8  £•  3.  19.  b.     So  thev  mzy  join  in  the  ranty,and 
▼ouchcr  [in  fuch]  fpccial  [manner.]  33  H.  6.  i.  b.  un'^T 

iw^UaJtdhj  one  who  is  boond  by  the  warranty^  he  may  rebui  by  this  warranty, but  cannot  vouck 
by  it.    Br.  Voucher^  pi.  13^1.  cites  2»  AIT.  37. 

[  2.  li/iojfie  with  warranty  to  him  and  his  afftgns  infeoffs  his  heir  "^^^1^^^ 
within  agij  and  diesj  the  heir  fliall  vouch  as  heir^  notwithftanding  the  ^g^^fg  ^f 
feofiment9  and  claim  the  one  eftate  or  the  other,  becaufe  he  accepted  his  infaacf 
the  eftate  being  an  infant    40  £.  3.  44.  30  £.  3«  16.  b.  24  Br.  Gar- 
E.  3.  36.  b.  ]  ^^^ 

^—6  Rep.  69.  U  in  Sir  Moyli  Fiwch's  cafe,  cites  43  %,  3.  5.  (23.  b.)  for  the  law  which  iM 
determined  the  warranty  of  the  felhcr  to  the  ion,  will  give  the  fon  benefit  of  the  fir  ft  warrajity  | 
becaufe  this  i  s  by  aft  of  law. 

[  3,  But  if, he  had  been  enfeoffed  at  his  full  agiy  he  could  ^^J:,f*^7 
not  vouch  a^' heir,  but  as  affignu*     ^  40  £•  3«  44-  Contra  18  ^.cit^s^c* 

E.3-52.J 

[  4.  \But^  if  feoffee  ivith  ^yarranty  enfeoffs  his  fon  and  heir  with  Br.  Gar- 

W^rrantyy  and  diosy  the  fon  may  vouch  as  heir  to  his  father,  though  ^^"-[^.5*5^^. 
he  be  in  by  purchafe;  becaufe  the  warranty  between  him  and  biS  c.  Per 
father  his  lofl.    43  £.  3.  23.  b.  Co.  ii.  Bowles  81.  ]  Finciu— i 

[  5.  t-B«/]  if  feoffee  with  warranty  gives  in  tail  to  his  heir,  and  \^{fi'  ^* 
dies,  the  heir  cannot  vouch  tkefirft  feoffor  before  he  has  vouched  him^  c^fe. 
felf     Dubitatur.  J  8  £.  3.  6.  18  E.  3.  52.  ]  • 

[  6.  [J5«/]  if  feoffee  with  warranty  leafes  for  life  to  bis  heir^  and 
eEesy  by  which  the  reverfion  defcends  upon  the  leliee,  he  may  vouch 
as  beir^  becaufe  he  may  be  in  by  defcent  of  all  the  eftate  at  his  elec- 
tion. 18  £.  3.  52.  ] 

7.  In  mortdanceftor,  the  tenant  vouched  to  warranty  J,  and 
frayed  that  be  may  he  fummoned  in  another  county*  P^iih  counter^ 
pleaded  that  the  vouchee  nor  none  of  his  ancefiors  had  any  things 
&c.  upon  which  the  ai&fe  was  taken,  and  found  for  the  tenant^  bv 
which  it  was  awarded  thai  the  voucher  fiand*  at.  Voucher,  pf. 
102.  cites  36  Aff«  6. 

8*  Forwiidon  in  remainder  againfl  two  barons  and  their  feme s^  the 
harmu  made  default^  ai^d  the  femes  were  received  and  allowed  to    . 
vouch.    D.  298.  pi.  28.  Hill.  13  £liz.  Anon. 

(K.  a)    [What  Pcrfon  may  vouch*]     By  What  r  c*  l 

Names,  ^  ^     •" 

rri.J  7.  TF  a  reverjion  defcends^  and  after  tenant  by  the  cur^ 

**Jy  furrendfr^  U  bim^  he  may  vouch  as  heir,    i  H. 

*   '  "•      ^  (K.  3)  What 


52  Qouctet* 


■ 

(K,  3)  What  Pcrlbns  [may  vouch]  m  reJpeSi  of  their 

EJiates. 

[  ['*]  ^*  CT^ H  R  E  E  jointinants  an  with  warranty^  and  9ni 
-^    fumndirs  9r  releafa  to  the  olbirs^  they  may  vouch 

for  the  entierty;  for  they  are  in  by  the  feoffor  for  the  wholt. 

40  £•  3.  41.  b.] 

r  [2.]  9.  One  coparcemr  cannot  vouch  alone  without  the  other 

as  heir.    43  E.  3.  23.  b.  19.  H.  6.  78.  b.  ] 
*Irf  ^A  3.  Statute  Jf^Jinu  2.  1%  E.  I.  cap.  4.  parag.  5.  when  tenants  In 

%-eeat  gir-  ^^^^^  In  free  marriage  by  the  law  of  England^  or  for  term  of  llffj  or 
en  by  this  in  fee  taii^  lofe  their  land  by  default  j  *  arid  it  Is  come  to  that  point  that 
»a,  the  dc-  th^  tenants  f  mufl  be  compeUed  to  Jhew  their  rlghty 

mufi  cmtnt  thai  U  orjhc  was  fiifid  of  ihc  land /or  term  of  life,  or  m  taif^  wUbout  JhsvAng  ttj  vtb^t  leaje  ar 
^/t  for  that  the  a^ion  is  brought  of  his  own  poHcflion,  and  alledge  the  efplees  in  hunfel^  and  that 
tot  defeiutant  bath  defotctd  him,  without  making  of  any  tmtHion  of  the  record.  And  then  the  ttmoA  may 
Mfe»d  tbt  right  of  tii  demandant,  &c.  and  iiioer  ^hew  how  be  recovered  againjl  the  demmdant  hyformedon, 
•r  other  real  adi^n ;  and  in  the  purclofe  of  his  pica  fliall  fay^  that  ipfi  tararus  «Jl  ad  mawittaundum  jns 
&  titidumfium  fw^tcBS^ fer  donum  frtedia",  &c.  unde  petit  jiuhcium^  whereby  tbedcfendam  iu  the  quodei 
deforceat  it  become  a^or,  and  ia  clfcdt  revives  the  former  adlion,  and  the  demandant  in  t\\e  quod  ei  de* 
torceat  it  become  in  manner  of  a  ttnant  to  tbefotmer  a^n,  and  may  vouch  is  if  he  were  tenant  to  the  former 
mSiw  5  becaufe  if  he  bath  but  an  eftate  for  life,  it  is  not  fafe  for  hira  to  plead  in  chief,  but  to  vouch 
him  in  the  reverfion  $  therefore  lie  can  vouch  no  other,  but  hira  in  the  reverAoo ;  or  if  the  dtfenm 
Jant  notwithftanding,  «^  the  title  of  the  former  recovery,  plead  fome  othir  bar,  then  the  demandant  in  the 
fuod  »  deforceat,JkaQno:  vouch  at  all,  becaufe  the  former  a^ion  is  not  revived.  And  if  the  defendant  plead 
the  former  recovery,  the  demandant  may  traverfe  Uie  title,  or  plead  any  thing  in  bac  of  the  title. 
t  Inft.  351,  35a. 

+  It  is  fw/  ofneceffty  that  the  defendant,  in  the  writ  of  quod  ei  deforccat,  Aofltadtbefarmtr  rtttfvery 
ma  (as  hath  been  faid)  be  may  plead  any  other  bar.    a  In^  352. 

I 

J  ^V*?/*^     .  [And]  they  ♦  cannot  make  anfuoer  wltbout  them  to  whom  the  re- 
words the     '     r      i-   '  L^  I  J  •' 
demandant   ^^pn  of  right  belongs  i 

in  the  quod  d  deforceat  after  the  recovery  pleaded  cannot  vouch  any  other  but  him  m  the  rtvtrjhu 
a  Inft.  351.  -"^  -^ 

•  ^P<"*  Therefore  it  Is  J  granted  unto  them  to  vouch  to  warranty  i  as  if 

iwo*cw^*^'  /^^  were  tenants^  If  they  have  a  warranty.     Jnd  when  the  warrant' 

clufions  are  tor  hath  warranted^  the  plea  Jhall pafs  between  him  that  Isfelfed  and  the 

to  be  ob-  warrantor y  according  to  the  tenor  of  the  writ  that  the  tenant  pur-* 

Firft^'that  ^^^fi^  before^  and  by  which  he  recovered  by  default.     And fo from 

albeit  the  nta7iy  aSilons^  at  length  they  Jhall  refort  to  one  judgnunt^  which  Is 

demandant  thlsj  that  the  demandants  Jhall  recover  their  demand^  or  the  tenant 

after  the  repovery  pleaded  cannot  vouch,  yet  the  quod  ei  deforceat  may  be  mdntaioable.  Secondly. 
U  the  recovery  by  default  be  in  fuch  an  a^ion  where  no  voucher  doth  lie,  yet  the  quod  d  defbr* 
ceat  is  maintainable*    aloft.  35a* 

f  Thefe  words  are  to  be  intended  that/vc^  tenant  tkall  vouch,  which  might  hatft  vmicked  in  thtfrfi 
nxfrit,  and  therefore  if  the  judgment  by  default  be  in  a  [cire  facias  brought  upon  a  recovery  or  fine,  or 
in  a  writ  of  entry,  or  in  the  quihns  brought  againji  the  diji^ifir  himfeJf,  there  lies  no  voucher  s  and  yet 
»  quod  ei  deforceat  is  given  by  this  ad  upon  fuch  arecoveiy  by  default,  a   Inft.  %^i4  ♦  S.  F. 

Per  Kcble.    Br.  Pernor  of  profits,  Ace.  pi.  zo.  cites  14  H*  7.  zy.  15  H.  7.  18.  S.  C.  citod 

PI.  C.  113.  a.  ir  Towns  end's  cafe,  fays  tliat  thefe  tvords,  though  fpokeo  afliniiatively,  emoam 
m  mgative  in  them,  viz.  nuUo  alio  modo,  fo  that  the  words  (vouch  to  warranty,  a^  if  they  wve 
tenants)  have  one  and  the  fame  dSMt  of  all  thofe  words,  via.  (vouch  to  warranty  as  if  they  were 
tenants,  and  in  no  other  n»ano€r.]«— *S«  P«  by  Sindcn  Cb.  B*  PL  C.  ao6,  b.  207.  a*  in  cafe  of 

*[  S3]  ^«-« 


Stra^llng  ▼.  Morgftn.— >PL  C.  113.  a*  In  Marg.  It  is  faid  thus,  viz*  pota  x«a4er,  that  the  fiatut* 
ts»  vouch  to  warranty  far€<irAing  to  the  ienor  cfibe  writ)  as  if  they  were  tenants* 

And  tv^tf  lU  vouclntfhculd  ml  havt  tit  agi  im  thefvrmer  Kurit,  he  (hall  not  have  his  age  inthiS 
writ ;  for  thi«  writ  is  of  the  nature  of  the  other.    2  Inft.  3  5». 

Th(  tersnc  in  n  fjuod  tri  deforceat  may  vouchi  &c.  and  fo  both  ttnani  and  dimanAant  (athathbeea 
faiti '  may  vouch  in  this  ad,  [and]  feeing  the  llatute  doth  give  a  voucheri  by  confequence  he  fhall  re- 
cover in  value,    a  Ir.Ct  352* 

But  note  thn  nH  d  ii^.vt  hut  cne  vcuchrr^  and  therefore  (he  vouchee  ihall  not  vouch  over,  a  laSu 
35a.-  ■  ■  Ijr.  P.idi.'i.mtnt,  p).  2i.  cites  T4  H.  7.  17.  S.  P. by  Vavifor, becaufe  in  thispoiat  thefta* 
lufc  is  to  be  t.ik-sii  flri^tly- 

This  I'as  if,  2cc.)  cKtciuUonly  to  the  point  to  which  it  is  referred,  viz.  Notwithllandiflg  that 
be  be  urmandaiu  ;  but  this  will  not  aher  or  abrogate  the  law  in  other  cafes,  and  tlicrefore  if 
tennnt  r^Ic.ids  orhrr  bar,  and  iIo^'s  not  maint.un  the  firfl  recovery,  he  ihall  not  vouch  at  all;  nor 
(hail  he  .'•  uch  obiter  than  him  i.)  the  re^erfion,  neither  Ihnll  he  vouch  in  any  a^ion  in  which  no 
vouchrr  lies  1 1  Rep.  6z.  b.  in  Dr.  Fos t  fin's  cafe, cites  9  £.  3.  aa.  tit.  Coonterple de  voucher  ioi« 
33  H.  6.  16.  14  U.  7-  i3. 

4.  Gift  in  tail  referving  the  reverfton\  the  tenant  Is  impleaded;  Br.Cui  ia 
this  is  good  warranty  to  plead,  unlcfs  againft  him  who  is  to  defeat  ^[^^^  j?^ 
this  warranty  with  rcverfion ;  and  fo  reverfion  is  good  warran^  in 

law.     Br.  Garranties,  pi.  29.  cites  38  E.  3*  32* 

5.  In  praecipe  quod  rcddat  the  tenant  vouched^  the  vouchee  en-^ 
iered  into  the  warranty^  and Jhewed  that  M,  wasfeifedofthis  land  and 
pthery  and  had  ijfue  A.  and  N*  who  made  purparty  and  this  land  aU 
lotted  to  A.  in  allowance  of  oth^r  land  allotted  to  N.  and  ajier  A.  had 
ijjue  y.  who  had  iJfue  tie  vouchee^  and  ~N.  had  ijfue  E.  and  E,  had 
tjfue  /f^.  of  whom  he  prayed  aid^  and  that  the  parol  demur  for  his  non-^ 
age ;  the  demandant  faid  that  A.  infeoffed  L  father  of  the  vouchee^ 
and  fo  the  purparty  defiroyed.  And  the  opinion  of  the  court  was 
that  yet  he  (hall  have  aid,  and  therefore  becaufe  he  alone  cannot  have 
the  warranty  paramount,  he  and  the  other  (hall  have  the  warranty. 
Br.  Garranties,  pi.  9.  cites  43  £•  3.  23. 

6.  Where  a  man  abates,  and  the  abator  infeoffi  J.  S,  who  leafes  ^i^tf^hs* 
for  lifey  and  grants  the  reverfion  to  J.  S.  heir  of  the  abator^  the  te-  S^^J^^ 
nant  attorns,  and  the  tenant  is  impleaded^  and  makes  default  after  de-  ^^  tU 
fault,  and  he  in  reverfion  is  received^  he  cannot  vouch,  by  reafon  that  it^atcr^  aU 
the  ftatute  is  general,  that  it  is  good  coimterplea  that  the  anceftor  *,I[!!f^'  *°* 
of  the  tenant  who  vouched,  whole  heir  he  is,  was  the  firft  who  abat-  iln^i^ed^ 
ed,  and  yet  the  tenant,  who  vouched,  claimed  in  by  purchafe,  and  they  may 
not  as  heir  j  and  yet  upon  a  fine,  he  who  claims  by  purchafe,  and  ^"^*J  ^ 


not  by  defcent,  may  fay  that  his  anceftor,  who  levied  the  fine,  had  ^age  of  the 
nothing  at  the  time,  tic.  Br.  Voucher,  pi.  33.  cites  46  £.  3.  2.  other ;  anl 
Per  Finch.  per  Finch. 

^  the  Itrftnte 

emends  as  well  to  him  who  Is  tenant  by  receipt  and  voucher,  as  to  the  tertenant  who  voucliets 
lor  be  is  in  loco  teoentis.    Br.  Voucher,  pi.  33.  cites  46  E.  3.  a.  Per  Perfey  and  Finch. 

7*  It  was  laid,  that  where  two  abate  to  the  ufe  of  the  one^  and  cefty 
^  ufty  &r«  infeojfs  the  other  infee^  who  vouches,  he  ihall  not  have 
the  vottcher.    fir.  Voucher,  pL  33.  cites  46  £•  3. 2. 

8.  Where  the  ftatute  is,  tfaaitamanfhall  not  vouch  out  rftbtde* 
greet  in  writ  of  entry  within  the  degrees,  yet  the  tenant  by  receipt 
may  votub  extra  gradus  \  ad  quod  non  fuit  reiponfum.  Br.  Vou^ 
cbcTtpl*  33*  cites  46  £•  3.  2.  per  Perle. 

9.  After  the  4  degrees  are  paft,  the  iffue  in  franhnarriage  (hall 
4o  fiich  ienrkcs  to  tbcdoaor  as  die  donor  does  over  to  his  lord,  and 

yet 


[54] 

He  caftnot 


53 1  Slouch* 

• 

jet  the  iffue  fhall  vouch  by  the  frsmknuuria^e)  and  fhall  have  writ 
of  meine  by  it*  Br»  Voucher,  pi.  126.  ates  la  H.  4.  9,  Per 
Hank. 

10.  Tenant  for  lifi  mtf  chufe  to  vouch  «r  pray  in  aid.    Br. 
Voucher,  pi.  6.  cites  9  H«  6.  3. 

vouch  and  recover  in  value^  if  his  leafe  be  not  by  dfS,  timetji^  or  md  refirvid,    Br*  Voucliery  pL 
ao6.  cites  (  H.  7.  »•  Per  HulTe/  and  Fioeox*'       Br.  Recovery^pL  iS.  cites  S.  C. 

XI.  In  cui  in  vita  the  cafe  was,  that  afemfeifei  of  land  took  ta- 
ronj  and  had  ijfuo  two  fons^  the  baron  abentd  infee^  fUty^femi  died^ 
and  the  youngefl  fon  recovired  the  land  hy  cui  in  vita  in  the  per  in 
the  life  of  the  baron  as  heir,  and  the  eldeft  fon  brought  cui  in  vita  in 
the  poft  againft  the  youngefl^  and  he  vouched  the  tenant  aiainfi  whom 
be  recovered  I  and  the  demandant  counterpleaded^  becauje  be  who  is 
now  tenant  recovered  the  fame  land  againft  the  fame  vouchee  by  cui  in 
vita  in  the  per^  fuppofing  his  entry  ly  the  baron  of  bis  mother  whofe 
beiry  &c.  andfued  oxecution  j  and  this  eftate  continued  by  force  of  the 
recovery  till  the  day  of  the  writ  purchafed^  and  always  after*  £t  hoc 
paratus  eft^  &c.  eAfqui  hoc  that  the f aid  Vouchee^  or  any  of  bis  ancef 
torsy  had  ever  any  thing  in  other  manner ;  and  prayed  that  he  oe 
oufted  of  the  voucher.  And  per  Babb.  and  Pafton^  this  is  not  any 
counterplea  to  the  voucher,  but  to  the  lien  which  is  for  the  vouchee 
to  have,  and  not  for  ^e  demandant,  by  reafon  that  the  xlemandant 
has  confefTed  poiTciSon  in  the  vouchee,  who  might  make  fi^ffinent 
But  Marten  contra  \  for  if  it  may  appear  by  a  caufejbewn^  that  the 
vouchee  had  nothing  but  apoffefjieny  which  is  defeated  by  a  recovery  or 
lawful  entry^  he  Jhall  not  oave  the  voucher ;  quod  PaAon  conceffit. 
Br.  Counterple  de  Voucher,  pi.  a.  cites  9  H.  6.  49. 
Kt Jhall  not       12.  Tenant  by  the  curtefy  cannot  vouch.    Br.  Voucher,  pi.  x62. 

ir?o  re.    ^^^  ^°  ^*  ?•  »o-  P^r  Frowikew 

cover  in  value,  mr  the  Itjfu  far  Rft  bim  in  remmnder,  F*  K.  B.  134.  (G)  in  the  new  notes  there 
fc)  cites  14  H.  6.  %$,  ■  S.  P.  And  that  it  is  the  fame  •funy  other  wk  etmei  in  en  U  fofi*  5 
Rtp*  17.  Paicb.  %i  fatz.  the  5tb  refolution  in  Spencer's  cafe. 

13.  No  man  ihall  vouch  as  party,  heir,  or  affignee,  but  in  privity 
of  eftate.  Co.  Litt.  385.  a. 
Ceftj  que  14..  Cejjj  qm  ufe  might  vouch ;  per  Windham  J.  and  he  laid 
*«/ butwi*  there  was  no  authorinr  to'the  contrary,  but  only  opinions  obiter. 
vmch ;  for  X  Mod.  193.  Hill.  20  &  %^  Car«  a.  C.  B.  in  caie  of  Williamfoa 
that  is  to      Y.  Hancodi:. 

recover    in 

value  for  the  lols.    x  SaUu  685.  Patch.  4  Ann.  B.  R.  Smith  v.  TindaU. 

15.  ^t  common  law  many  perfons  might  rebut,  that  could  not 

take  advantigeof  a  warranty  oy  way  of  voucher ;  as  the  lord  by  ef^ 

ibeaty  the  lord  rf'a  vilUinj  ^ftranger^  tenant  in  poOiJJion.    Mod.  I93« 

Arg.  in  cafe  of  Williamlba  v.  Hancock,  cites '35  AC  9.  and  It 

.  Afl.  3*  axuH 4S  £•  3.  it.  pL  ii«aiid4a £•  3.  X9«  h» 


(ICi)  [WkKt 


(Hottciiet*  $4 


(K.  4)  [What  Pcrfon  may  vouch,    Perfons]  in  of 

other  Eftate. 

[[i]io.  tjE  who  IS  in  of  other  eftate  than  that  to  witch  the  Br.  Vou- 
*^  warranty  was  annexed^  cannot  vouch.    45  E.  3.  chcr,  pi. 

and  %i  H.  6.  tu 

f  fa]  II.  ^s  i(  tenant  in  tail  with  warranty  be  in  of  a  fee  upon  ^  4  te. 
a  difcontinuancey  he  cannot  vouch,    f  45  £.  3.  18.  b*  4  H.  6.  94*  pi- 

S  191.   in 

^**J  cafe  of  Ow- 

tir  V.  Moac  an,  Andtrfon  Ch.  T.  cites  S,  C»  ■  So  Munani  tn  tail  rtnerai  tBfcoittimeSf  and  re» 
takes  *  m  tail  to  iim  and  bis  ftcondttmt^  and  if  impleaded|  htjhall  not  votui  tbtfrfi  donor,  by  reafoa 
t|iat  he  is  ia  of  the  fecoad  uiL    Br,  Voucheopl.  i^u  cites  46  £•  3.  24.  "^F    C  C    1 

[  [3]  iz.  If  a  wartanty  be  annexed  to  a  feigntory^  and  after  a 
tenancy  efcheats^  and  afterwards  [the]  tenancy  is  demanded,  he  can- 
not voudi  for  this.    6  H*  4.  pL  i*  Dubitatur*  ] 

4*  If  a  man  r^eafes  with  warranty  to  a  b^ard^  and  the  bqftard 
Met  without  heir  in  the  life  of  him  who  releafes^  die  lord  enters  by  ef* 
cheatj  and  now  he  who' made  die  warranty  dies,  and  his  heir  brings 
adion  againft  the  lord,  he  ihall  not  plead  this  warranty :  the  rea« 
fon  ieems  to  be,  inafmudi  as  it  is  de/cended  upon  other  Poffeffion  in 
which  it  was  not  m^ide;  and  alfo  this  pofleffion  is  in  the  fojl^  anc^^ 
not  in  the  per.    Br.  Garranties,  pi.  49.  cites  29  AfT.  34. 

5.  If  baron  difcontinuis  the  right  ifhisfenuy  and  retakes  to  him 
and  his  fenuy  and  they  are  impleaded,  and  the  baron  makes  default^ 
and  the  feme  is  receivedj  the  may  vouch  and  have  the  firft  war- 
ranty ;  ior  the  t^e  is  remitted,  Bn  Recovery,  pi.  5,  cites  44  £• 
3.  17. 

6.  If  twa  exchange  lands,  and  the  one  enters  by  the  exchange  into 
die  land  of  the  other,  and  ihfeogs  the  other  of  his  landy  which  the  other 
has  in  exchange,  lUid  after  the  feoffee  is  impleaded,  and  vouches  by 
the  exchange,  the  other  may  rebut  him  of  the  voucher,  becaufe  he 
is  in  by  thefeoffnunt,  and  not  by  the  exchange,  as  it  is  (aid.  Br« 
Voucher,  pL  148.  cites  45  £.  3.  20. 

7.  Cm  tn  vita,  the  tenant  prayed  aid  of  two,  becaufe  they  were 
hetrs  in  gavelkind,  and  made  partition,  and  this  land  allotted  to  the 
tenant.  The  demandant  faid  that  after  the  partition  the  tenant  infe^ 
affed  Ni  in  fee,  who  reinfeoffed  the  tenant  in  fee,  judgment  if  the  aid, 
m«  and  they  were  adjourned  to  another  term,  at  which  day  it  was 
awarded  that  he  anfwer  without  the  aid,  becaufe  he  is  in  of  other 
^ate,  and  cannot  have  the  voucher  or  warranty  paramount,  oecaufe 
be  is  not  in  as  heir,  nor  can  he  recover  pro  rata  \  for  he  is  now  pur-^ 
chafor,  and  fo  does  not  hold  in  parcenary.  And  fo  fee  that  he  did 
not  lofe  fciiln  of  the  land,  though  it  was  after  adjournment  Br« 
Aid,  pi,  46.  cites  x  i  H.  4.  22, 

8.  If 


55  Qouc5er. 

Sw  F.  And  g.  If  /  infioff  A.  With  warranty,  who  infeoffi  R,  and  after  re^in-' 
^M^tot'  fi^ff^  -^  ^^^  "'^  cannot  vouch  me,  nor  ihall  not  have  warnuitia 
tinaes  as  to  chartae,  inafmuch  as  he  is  in  of  another  eftate.  Br.  Warrantia 
the  firft      chartae,  pL  24.  cites  Fitzh.  Voucher  266.  Per  Barr, 

w  rit*    Br* 

Warrantia  Carts,  pi.  11.  cites  ti  H.  6. 41.  and  22  H.6.  42. 

9.  Tenant  for  life^  remainder  in  tail,  remainder  in  fee.  Tenant 
in  tail  levies  a  fine ;  this  has  for  ever  hindered  tenant  for  life,  and 
remainder  in  tail,  from  deltroying  the  remainder  in  fee,  becaufe  the 
fine  has  turned  his  eftate  into  abafe  fee,  and  has  deftroved  all  privity 
of  eftate }  fo  that  if  tenant  for  life  and  remainder  in  tail  v/ould  make 
a  tenant  to  the  praecipe,  yet  they  cannot  vouch  the  remainderman  in 
fee,  withouthe  will  voluntarily  enter  into  it*  11  Mod.  i2i.  pi.  7. 
Trin.  1707.  6  Ann.  B.  R.  Anon. 


[  56  ]  (K.  5)  [What  Pcrfon  may  vouch]  upon  Warranty 

in  Law. 

C  [l]  13-    T^E  ME  endowed  by  the  guardian  may  vouch  the  heir 
-^  of  the  baron  who  has  the  other  2  parts,  and  the  re- 
Terfion  of  this  3d  part.    Time  of  £•  i.  69.  b.  admitted  by  ifltie.  ] 

[  [25  14.  [Sol  Feme  endowed  in  chancery^  may  voucn  the  heir 
of  the  baron  who  has  the  other  2  parts,  though  he  has  not  the  re* 
verfion  of  the  3d  part.     17  £.  3.  8.  b.  ] 
f"-^^  ^      f  [3]  I5»  A  feme  tenant  in  dower  may  vouch  the  heir  of  the  ba- 
^oi-  743^  ron.    17E.  5.65.b.] 

'  [  [4]  ^6«  ^^  '"  ^^  oi  dower  againjl  tenant  in  dower^  where  the 

dowment  of  the  tenant  is  more  low  than  the  title  of  the  demandant, 
yet  the  tenant  may  vouch.     17  £.  3.  65.  b.  ] 

[  [5]  '7'  A,  feme  endowed  by  the  vendee  of  the  baron  may  vouch 

the  vendee  for  caufe  of  her  endowment,  and  the  reveriion  in  him. 

Time  of  E.  i.  66.  b.  adjudged.  ] 

This  vou-        [  [6]  18.  The  grantee  of  a  ward  may  vouch  by  force  of  a  war« 

Cher  is  by    ranty  In  law.    21  £.  3.  1 1.  22  £.  3. 6.  29  £.  3. 48.  b.  30  £.  3. 

[S^wo^^    6.  b.  Symkin  Simeon's  cafe.    Adjudged  25  E.  3.  38.  b.  40.  J 

(Graiu)  fe«  5  Rep.  17.9.  refoWed  Pafch.  35  Eliz.  in  B.  R.  in  Spencer*s  Cafe.— —And  bciaj^  ia 
cafe  of  a  chattle  real,  it  ixnporc»m  itfelf  a  warranty.  Ibid.  s8.  cites  29  £•  3.  4S.  and  30  £.  3.  14. 
Simpkia  Simeoo't  cafe. 

[  [7]  ig.  Tenant  by  elegit  cannot  vouch,  becaufe  he  comes  in  by 
the  law.     I  £.  3.  2.  Contra  2  £.  3. 42  b.  ] 

8.  In  praecipe  quod  reddat,  if  the  tenant  vouches,  the  demandant 
cannot  counterplead  by  this  matter,  viz.  becaufe  the  vouchee  had 
•  no  other  eftate  but  only  by  the  feoffment  of  a  baron  andfeme^  who  were 
cefly  que  ufe  in  right  ofthefeme^  which  baron  is  dead\  for  there  wag 
a  good  pofTeffion  for  the  time  for  the  life  of  the  baron :  and  dien  to 
iay  that  he,  who  is  vouchee,  had  never  other  eftate  but  for  life  of  a 
ftranger  whp  is  dead,  is  not  good ;  for  he  had  eftate  as  fon,  v^o 

Blight 


makefeofiment;  and  therefore  though  it  be  now  determinedi 
it  IS  not  determined  ab  initio.  Br.  Counterple  de  Voucher,  pi.  i. 
cites  27  H.  8.  23.  Per  Fitzherbert  J. 

9*  And  where  the  ftatute  i  R.  2.  wills  that  feoffrnents  made  to 
great  men  for  maintenance  (ball  be  void,  and  where  the  ftatute  of 
II  //I  7.  wilh  that  feoffments  made  hy  femes  of  their  jointures  made  in 
$ift  or  pojfejjion  by  their firjl  baron  or  his  ancejior^  Jhall  be  void^  yet  this 
is  not  void  between  the  feoffor  and  the  feoiFee^  but  againft  ftran*- 
gers  ;  per  Fitzherbert  J«  fiut  quasre  if  it  be  a  good  pofleiEon  to 
vouch,  but  that  a  ftranger,  who  is  not  heir,  may  counterplead  it ; 
for  this  is  not  like  to  the  other  cafe,  for  the  other  was  a  good  plea 
for  a  time,  and  thofe  are  void.  Br.  Counterplea  de  Voucher,  pi.  i* 
cites  27  H.  8. 23. 

(L)     Voucher.     Who  may  vouch  as  Heir.   ^And  [  ^y  ] 

[  X.  T  F  ^.  be  infeoffedwith  warranty  infee^  and  after  A.  irVx  witb^  Co.  Litt. 
^  out  ijfue^  by  which  the  land  defcends  to  the  uncle^  and  then  "•  *•  ^^ys 
the  uncle  enters  and  dies  without  ijfucy  by  which  //  defcends  to  thefa^  faSier  oin- 
ther  of  A*  it  feems  that  the  father  may  vouch  upon  this  warran^,  not  vouch 
fhewmg  the  fpecial  matter,  though  he  cannot  make  himfelf  heir  to  ^^  ^^of- 
hisfon.    Contia.Co.Litt.ij,b.]  ^^^^ 

for  though  the  warranty  defcended  to  his  uncle^  yet  the  uncle  leaves  it  as  he  found  it, 
sBid  Chen  the  father  cannot  take  advantage  ot  it;  for  Lilt*  f.  603.  fays  that  warranties 
fl^all  defcend  to  him  that  is  heir  hy  the  common  l<iw.  And  f.  718.  he  fays  that  every  warranty 
which  defcends  doth  defcend  to  him  tbacis  heir  to  htm  which  made  the  warranty  by  the  common 
law,  which  proves  that  the  father  (hall  not  be  bound  by  the  warranty  made  by  the  fon ;  for  thac 
the  father  cannot  be  heir  to  the  fon  that  made  the  warranty  ;  and  a  warranty  (hall  not  go  with 
tenements  whereunto  it  is  annexed  to  any  fpecial  heir,  but  always  to  the  heir  at  the  common  law. 
And  therefore  if  the  uncle  be  feifed  of  certain  land,  and  is  difleifed,  and  the  fon  releafes  to  tiie 
diflfeifur  with  warranty,  and  die)  without  ilTue,  this  (hall  bind  the  uncle ;  but  if  the  uncle  dio 
without  ilTuc,  the  father  may  enter  ;  for  the  warranty  cannot  defcend  upon  him.  G» 

Treat,  of  Tenures  15.  16.  fays,  that  in  cafe  of  the  fon's  being  infcoffcd  with  warranty,  and  the 
uncle's  entering  after  his  death  into  *.he  Jand,  and  die*",  it  is  doubted  whether  the  father  (hall  tako 
beoent  of  fuch  warranty  where  the  uncle  has  not,  as  it  were,  aAually  polTelTed  it  by  voucher  or 
warrantia  charts.  And  fays  that  Coke  excludes  the  father,  as  iK>t  reprefeniing  the  fon,  with 
whom  the  contradl  was  made;  but  that  Hale  ctin^its  him ;  for  (ince  the  uncle  was  polfelTcd  of 
the  land,  ho  was  to  adual  poflfeflioo  of  all  its  appendices. 

2.  If  the  feme  tenant  in  dower  leafes  her  ejlate  to  the  beirj  rend--  ^'"^  ^^^* 
rent  for  term  of  her  life^  this  is  a  furrender ;  and  if  he  be  im*  cites  s!*cf' 


ring  rent  fc,  ,,  -,  ,  „  .  ^,   , cites  a.  u 

pleaded  he  (hall  vouch  as  heir  living  the  tenant  in  dower,  well  And  that 

enough.    Br.  Voucher,  pi.  30,  cites  45  E.  3.  1 3.  he  may  de. 

^  ^    '  ^  raign  the 

Hfft  warranty  as  heir  in  th«  life  of  the  tenant  in  dower,  but  he  (hall  not  have  in  value  during  the 
life  of  the  tenant  in<dower ;  per  Mowbray,  quod  non  ncgatur.  Brook  fays,  but  fee  anno  i  H.  5. 
which  is  contra^  as  it  is  Cald,  and  that  he  (hall  have  in  value  immediately. 

3.  If  a  man  has  ifliie  zfon  and  a  daughter  by  one  venter^  and  a^Sn  S.  c  cited 

hj  anotbiTy  and  dies,  the  eldejl  fon  enters^  and  dies  without  i/fue,  and  ^^^^^^^ 

»tMer  ontiTS^  it  feems  that  ^  cannot  vouch  as  heir  to  tbefathery  ,^*;j'„  ^afo 

oorbe  vouched  as  heir  to  him  $  for  theyoungeft  fon  of  the  half-  of  Roil  v. 

Uood  it  heir  to  Che  father,  butjbt  is  heir  to  her  brotbir  q(  the  whole-  f^^^^^^' 

blood. 


without      blood;    Br.  Voucher,  pi.  12.  cites  35  H.  6.  33, 34.  and  Fitzh* 
r.?i'.Ln.  Vou'-her,94.32E.3.    .  •  ^  . 

Bot  vouch  as  bdr  aloae,  except  (he  comes  in  as^voiichee  for  pofleffioa  with  tbo  veiy  heir* 

4.  No  man  (hall  vouch  as  heir,  unlffs  in  privity  of  tftatu  Co* 
Litt.  385.  a. 

5t  iJTariy  hmit^  he  given  to  2  brethren  infee-JimpU  untb  a  warranty 
to  the  eliejl  and  his  heirs^  the  eUeft  dies  without  iffkty  the  furvivor, 
€ilbeit  he  be  heir  to  him,  j^JhaU  he  not  vouch.    Co.  Litt.  385.  a. 

[  58  ]  (M)     Voucher.     Upon  Warranty  in  Law.     Upon 

what  Warranty  it  may  be. 

ir.  Oar-      [  I*  T  F  2  exchange  landj  without  any  daufe  of  warnui^,  yet  the 
rantics,  pi.  1  law  creates  a  warranty  between  them,  and  thereupon  the 

c!lS!*p. '  ^"^  °^y  vouch  the  other.    45  E.  3.  20.  b.  time  of  E.  i.  132,  ] 

F.  N.  B.  i|s.  (B)       ■       See  (A.  *)  pL  3. 

2.  The  king  gave  lend  in  tail  to  his  coujinjfaving  the  reverfim. 
The  tenant  in  tail  exchanged  diisland  for  other  to  M.  V.'with  war- 
'  '  ranty^  and  left  affets^  and  £ed  without  ijfue  %  bv  which  die  king,  upon 

office  thereof  found,  demanded  to  have  the  land  to  revert,  and  be« 
caufe  it  appeared  of  record  that  other  land  was  deii^nded  to  the 
king,  and  this  land  was  exchanged^  which  is  a  warranty  in  lawy 
therefore  M.  K  was  reftored  by  reafon  of  the  wananty,  and  af- 
fets  defcended  to  the  king. .  Br.  Taile  St  Dones,  &c.  pL  34.  cites 
45  Aff.  6. 


(M.  2)  Upon  what  Warranty  a  Voucher  may 
be.  In  reJpeSl  of  the  Words  and  Extent  of 
them. 


I.  T  F  a  man  mzke^  feoffment  infeey  and  warrants  the  land  to  the 
fi^ff^^  in  forma  prtediHa^  now  it  ihall  by  this  be  intended  war- 


S.  p.  fgr  it 

ihall  have 

tbc^cftaaT    ^^^t^  '^^J^h  ^7  *cfe  words  in  forma  praedifla.    Br.  Expofinon,  pL 

precedent.     29.  cites  I4  H.  4.  13. 

Br.  Gar- 

rantieSi  pi.  66.  cites  S«  C« 

fir.  Reco-        2.  Where  a  man  irfeoffi  B.  infee^  and  warrants  the  bmd  to  hinOp 
^f^9p\-  $'  i^  may  vouch,  and  recover  fee-fimpic  in  his  life ;  but  if  he  dies,  his 
heir  cannot  vouch.    Br.  Garranties,  pi.  2^.  cites  no  book  i  but  (ays, 
vide  alibi  pro  lege. 

3.  It  was  held  by  all  the  juftices  in  the  Exdieqaer-Chambriv 
except  June,  that  where  a  man  will  mate  warranty-to  bar  Aim  end' 
his  heirs^  but  not  to  fe  vouched^  or  to  render  in  vatue^  he  may  warraat 
it  for  Aim  and  his  heirs  againft  the  deen  of  P.  end  his  fuceefirSy  iec 
who  have  notitU*    Br.  Garraodes,  pi.  30.  dtes  7  H.  6. 43* 

4.  Or 
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4-  Or  tvid)  thik  claiife,  pnvided  altvayt  thai  thi  party  nbr  hh 
heirs  Jbatt  not  vouch  the  feoffor  nor  his  heirs^nor  recover  in  value ;  for 
he  may  yet  rebut,  and  plead  this  in  bar ;  and  therefore  the  proviji 
does  nii  rg/train  till  thejhrce  of  the  warrAnty^  and  fo  it  is  not  void. 
Br.  Garranties^  pi.  30.  cites  7  H.  6.  43. 

5.  And  he  may  make  the  warranty  JtmpU^  anH  make  drfeafance  by 
indenture  that  if  he  vouches  that  the  warranty  fhall  he  void;  and  this 
holds  good,  by  all  the  juftices  -,  and  the  other  way  alfoj  by  all|  except  ^ 
June.  Br.  Garranties^  pi.  30.  cites  7  H.  6;  43. 

6.  But  Sir  Robert  firudnell)  late  Ghi  J.  of  C.  B;  devifed  othef' 
warranty,  which  is  now  in  ufe,  viz.     That  the  grantbr,y5r  himfe^ 
end  his  beirsy  will  warrant  dgainji  him  and  his  heirs ;  and  by  thiS 

the  feofiee  (hall  rebut>  but  (hall  not  vouch«    Br,  GarrantieS|  pi.  [    f  o  1 
30.  cites  7  H.  6.  43. 

(N)     Voucher.     Upon  what  Warranty  a  Voucher  sw(S)pL 
may  be.     As  Affigncci     [IVarranty  in  Deed.]       ptil^^L 

(F.a)pl.5. 

[1.  TjPONa  warranty  to  one  and  his  heirr^  the  affignec  (hall  Br.  Gar- 

^    not  vouch.      14  H.  4*  5.  b.  ]     .  randes,  pi. 

[  2.  But  upon  a  warranty  to  one^  his  heirs^  and  affigns^  the  af-  ^^^^^^ 
ligRee  may  vouchk    26  H.  o.  344  b*     Co,  Litt.  47*  J  •  3-  ♦• 

[  3.  [And]  upon  a  warranty  to  one,  his  heirs,  and  affigns,  the  if  A.  infe^ 

afftgnee  of  the  afftgnei  may  vouch.     Contra  admitted  25  £«  3*  50*  "i*'^-  w»«J> 

per  Curiam*  an3  26  E.  3.  56.  b.  ]  -™«;»j;,, 

hieirty  and  adigns,  and  after  B,  infeofft  Cwho  aft6r  infeofl^  D,  who  is  impleaded,  he  (hall  not  vouch 
as  aflisnce  of  R.  per  Cur.  Br.  Voucheri  nl.  i6ofc  cites  It.  Not.  fol.  14.  but  cites  11  E.  2.  and  18 
£•  2.  and  i8  £.  3.  contra.— -If  a  man  ifif,ojjf(  A.  nnA  B^  to  have  to  tbem  and  their  heirs,  with  a 
cUufe  ofwatrafiiy  praAulis  A*  ahd  B.  &  eoium  kaedibui  &*  aff^.atii\  in  this  cafb  if  A»  dies,  and  Bm 
fvrvh/es  AttdSct,  and  the  htir  of  B.  inftoftC.  he  (hall  vouch  as  aflignee;  and  yet  he  is  but  the  af- 
f!gnee  of  the  heir  of  one  of  them  {  for  in  judgment  of  law,  ajjifrnet  of  the  heir  is  the  aflignee  of  tho 
anceilor ;  and  fo  the  aS^gntc  of  tite  ojignet  Iball  vouch  in  iofiuitum>  within  tbefe  words,  his  aiHgns. 
Co.  Litt.  384.  h. 

^»  if  a  tnan-i/'f'tfs  A.  /v  ba^e  m  hnm^  Lit  beirs^  aTtdaJfi^ntf  and  A»  inftejfi  B,  and  bis  beirf,  and  B.  Ses^ 
the  betr  of  B.  (hall  vouch  as  aHignee  to  A.  fo  as  heir  of  aflignees,  and  aflignees  of  a(&gns,  and  af* 
fi^s  of  heirs,  are  within  this  word  (ft(&ga<,]  \\  hich  foenied  to  be  a  queiUou  In  B radon's  time.  Co. 
l-itt.  384.  b. 

[  4.  If  Ak  warrants  land  to  B.  and  his  aj^gns^  the  ajftgnet^  by 
fcrcc  of  this  warranty,  may  vouch  during  the  life  ofB.  hut  not  after 
the  death  of  B.  bccaufe  the  warranty  is  but  for  the  life  of  ^^for  de^ 
faub  of  the  word  {heirs.)  Co.  Litt.  47.  ] 

[5.  J  Ai  manjhtkll  vouch  as  afftgnee^i  but  h%  that  comes  in  privity  of  Ani  thtre* 
^ate  \  but  he  mu/i  vouch  his  feomr\  and  he  to  vouch  as  affignee.   Co«  ^ore  if  a 

T  ;«.   oQ  ••    «  J    JJ     ^  » "  Wflii  at  this 

l.Itt.38S.a.  daybem/r. 

•f^i  vt'tb  vmrrofity  to  him,  bit  heirs,  md  q^s,  and  he  maktt  a  gift  im  tally  the  rtmaindtr  infeif  tht  done^ 
makes  afeafmtm  infee^  tbat  feotfcf  QuiX  iioc  f ou«li »  alBgnee.    Co.  Litt.  3S5.  a. 
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(N.  2)  [Upon  what  Warranty  a  Man  may.  vouch 
as  Afligncc.     Warranty  in  Law.'] 

r[^]  5*   TjPON  a  warranty  in  lawj  the  ajjignee  may  vouch 
^   without  any  word  of  ajfignee  in  the  grant.    Ca  $• 
S{>encer,  17.  ] 

[  [2]  6.  >w  if  a  «;/7ri/  be  granted  to  another,  the  affignee 
may  vouch  the  firft  grantor.  Co.  5,  Spencer,  17.  Contra  3^ 
E.  3.  8.    Agreed.  ]  * 


[  60  ]  (O)  Voucher,     Who  Omll  be  Jaid  Ajfignee. 

w     ^  * 

FoL  744.    £  I.  TT  E  that  comes  in  not  by  titlcy  but  by  abatejnenty  cannot  vouch 
%"^)^  ^^  afligncc.     41-E.  3,  18.  b.  ] 

^  [  i-  If  feoffee^  with  warranty  to  him  and  his  ajjigns^  gives  in  taily 

the  donee  may  vouch  as  aiSgnee.  14  H.  6.  4.  ] 

[  3.  He  who  is  in  of  other  ejiate^  caimot  vouch  as  affignee.  20  H* 
6.  34.  b.  ] 

[4.  \f feoffee^  with  warranty  to  him^  his  beirsy  and  affignsy  aUenr 
in  fee  J  and  retakes  to  him  infee^  and  aliens  to  another  infee^  he  may 
vouch  as  affignee ;  for  he  is  not  in  of  other  efbte.  Contra  20  H« 
6.34.  b.] 

[5.  If  a  ward  he  granted  to  a  feme  who  takes  barony  and  dies^  the 
haron  fliall  vouch  as  affignee  by  force  of  this  warranty  in  law.  Co.  s*' 
Spencer,  17,  18.  See  30  E.  3.  6.  b.  14.  b.  Simkm  Simeon's  cafe. 
And  quxre  whether  this  cafe  will  warrant  this  opinion ;  for  there 
the  vouchee  could  not  [prove]  the  death  of  the  wife;  and  upon 
this  the  vouchee  demands  what  they  had  to  bind  him;  but 
there  die  judgment  is  given  only  agaiufl:  the  baron,  and  he 
over  againft  the  vouchee,  vriiich  implies  that  they  intended  the 
feme  dead.  ] 

6.  If  a  warrantyyht  mzdetoa  man  and  his  ajfignsy  the  ajjignee  oj 
the  heir  of  the  feoffee  fliall  vouch  as  affignee.  Qu<5  nota.  r .  N.  B. 
1 35.  (G)  in  the  new  notes  there,  cites  7  E.  3.  Warranty,  &c.  44.  10 
E.  3.  32.  19  E.  2.  85.  13  E.  I.  93. 

7.  An  affignee  of  part  of  the  land  fliall  vouch  as  affignee ;  as  if  a 
man  make  a  feoffment  in  fee  of  2  acres  to  one,  with  warranty  to  him^ 
his  heirs,  and  affigns,  if  he  make  a  feoffment  of  one  acre,  the  feoffee 
fliall  vouch  as  affignee ;  fOr  there  is  a  diverfity  between  the  wbok 
ejlate  in  party  and  part  of  the  ejiate  in  the  whoUy  or  of  any  part.  As 
if  a  man  hath  a  warranty  to  him,  his  heirs,  and  affigns,  and  be  make 
a  leajefor  lifey  or  a  gift  in  taily  the  leffee  or  donee  fliall  not  vouch 
as  affignee,  becaufe  he  hath  not  the  eftate  in  fee-fimple,  whereunto 
the  warranty  was  annexed ;  but  the  leffee  for  life  may  pray  in  aid9 
or  die  leffee  or  donee  may  vouch  the  Uffir  or  donory  and  by  this  means 
he  (ha}l  take,  advantage  of  the  warranty.    But  ii jkUaJe  for bfe^ 


9r  gift  In  tail  be  made,  the  remainder  over  in  fee^  fuch  a  leffee  or 
donee  (hall  vouch  as  affignee,  becaufe  the  whole  ejiate  is  out  of  the 
Ujfor\  and  the  particular  efiate,  and  the  remainder,  do  in 
judgment  of  law,  to  this  purpofc,  make  but  one  eftate.    Co.  Litt. 

385-  ^*  .  . 

8.  If  a  man  infeoffs  3,  with  warranty  to  them  and  their  heirsy  and 

one  of  them  releajes  to  the  other  2,  they  (hall  vouch ;  but  if  he  had  re- 
leafed  to  one  oft  lye  other^  the  warranty  had  been  extinft  for  that  part  5 
for  he  is  an  affignee.    Co.  Litt.  385.  a. 

9.  When  one  comes  in  as  a  cejly  que  ufe^  it  is  by  the  limitation 
of  the  party;  and  though  he  does  not  come  in  en  le  per,  yet  his 
eftate  is  under  the  warranty,  and  he  fhall  be  an  ailignee  to  take  ad- 
vantage of  a  condition.  MS.  Rep.  Mich.  5  Annx,  in  cafe  of 
Smith  V.  Tindall. 


(P)  Upon  what  Conveyance  a  Voucher  may  be.       [61] 

f  I.    A   Man  cannot  vouch   upon   a  rekafe  of  a  rights  which  Br.  Vou- 
-**  enures  by  way  of  extinguijhmenty  wttb  warranty.     21  E.  cber,pi.63. 

Counterple  de  Vouchefypl.  29.  cites  S.  C. 

f  2.  Js  if  one  coparcener  enters  into  the  whole  in  her  own  nanuy  and  Br.  Vou- 
after  the  other  releafes  to  her  with  warranty,  (he  cannot  vouch  upon  ^Jj^^^j;^'* 
this,  becaufe  the  rcleafe  enures  by  way  of  extinguiihment.    21  E.  J^bV.' 

3.  27.  J  ^  Counterple 

de  Vou- 
cher>  pl>  39.  cites  S.  C- 

[  3»  Upon  a  releafe  with  warranty,  which  enures  by  way  ofmitter 
tfliatey  2l  voucher  may  be.     21  E.  3.  27.  ] 

[  j^  As  if  2  coparceners  are  feifed,  and  the  one  releafes  to  the  other  Br.  Vou- 
injfee  with  warranty ^  flie  may  vouch  upon  this  warranty,  becaufe  cber,pi.  6|. 
this  releafe  enures  by  way  ofmitter  I'eftate.     21  E.  3.  27.  ]  2!**^'^' 

\\  horc  a  icfmrcenen  are.  and  die  one  mt^s  in  ibcname  of  both,  nnd  the  otLr  re'eafas  to  her  all  her  rigliC 
this  IS  £.ocxl  cjufe  of  voucher  ;  for  it  cMnurvaih  entr^  andfeoffmcnt^  aiiU  (he  may  voach  her  fifttr 
\i  bo  rele.tfcd.    Br.  Counterple  de  Voucher,  pi.  29.  cites  S.  C. 

5.  Reverjicn  and  rent  refefved  upon  a  leafefor  life^  is  good  caufe 
to  vouch,  and  to  recover  m  value.  Br.  Recovery,  pi.  44.  cites  6 
E.  3.  II.  and  Fitzh.  Voucher  126. 

6.  If  feme  tenant  in  dower  leafes  her  ejlate  to  the  heir  rendring  rent 
for  term  of  her  life^  this  is  a  furrender;  and  if  he  be  impleaded  he 
fhall  vouch  as  heir,  living  the  tenant  in  dower,  well  enough.    Br. 
Voucher,  pi.  30.  cites  45  E.  3.  13. 

7.  If  a  man  makes  feolFment  in  writing  by  the  word  dediy  and 
the  feoffee  dies,  his  heir  cannot  vouch  by  this  deed  of  giftl  Br. 
Voucher,  pi.  160.  cites  It.  nota,  fol.  14. 

8.  A  roan  cannot  vouch  by  a  confirmation  with  warranty  \  for  the  See  war- 
warranty  i^perfonaL    Br.  Bar,  pi.  55.  cites  21  H.  7.  32.  V^)^\^^* 

He  ^JB  J  pi« 

3.-*— -if  A*  hefnftd  of  lanHi  inftt^  and  B,  nleajti  unto  biniy  or  evmfirmt  bis  tfiati  hfetf  with  var» 
f^Mty  to  bim^  bit  iniri  and  afiintf  all  iDcn  agree  thi»  warranty  to  be  sood  j  bnt  fome  have  hvUtni 

fa  tbac 


6 1  (Kouclier; 

that  no  warranty  cut  be  nUM  dpon  a  bare  releafe  or  confirmation,  wittiout  paffing  fone  eftate  we 
tranfmutation  of  poflejlion.  Bat  the  law,  as  ic  appears  by  LittleCon  himfelfy  is  to  the  contrary,  and 
tlut  both  the  paity,  and  (as  fome  do  hold)  his  alfignee  Ihall  vouch ;  but  bt  that  is  vpucbetUn  that 
gnftf  mufi  bt  brefeni  in  court f  and  ready  to  enUr  into  the  tuarrantyf  and  to  anfwer  \  and  the  tenatd  imr/f  Jhtw 
forth  ihs  dad  of  rtUaJt  or  con/irmatim  with  wahKoUy^  to  the  intuit  the  demandant  may  have  an  anfwer  thertm 
imro,  and  either  deny  the  deed  or  avoid  it ;  tor  that  at  the  time  of  the  confirmation  made,  be  to 
whom  it  wasmadei  had  nothing  in  the  land,  &c.  for  othenvife  the  demandant  may  counterplead 
the  voucher  by  the  ftat.  of  W.  i.  vtz.  That  neither  voucher,  nor  any  of  his  anceftors,  had  any 
fcifin  whereof  be  might  make  a  feoflfment ;  and  this  is  grounded  upon  the  faid  (latute  of  \V.  i.  ibe 
words  whereof  be,  fil  neit  ion  garrantie  en  prefent  que  l\m  voile  garranter  de  long  [fon]  gree,  U 
maintenant  enter  en  refpons :  otherwife  the  tenant  muft  be  driven  to  bis  warrantra  chartae.  Co. 
Xitt.  385*9.  b. 

Hob.  at*  %%  in  cafe  of  Roll  v.  Osborv,  cites  12  H»  7.  12.  [but  it  ieems  mifprinted  for  ai  H. 
7«  3a.]  where  it  has  been  faid,  that  upon  a  reUtift  or  conjirnhuion  with  warranty,  a  man  cannot  vouchf 
and  therefore  he  (hall  have  a  warranty  of  charters,  Hokrirt  Ch.  J.  fays,  it  is  clear,  that  as  to  bim 
that  warranted,  he  may,  and  cites  4  E*  2.  Fitzh.  Voucher  244.  and  i  H.  4. 19.  38  £.  1 3.  But  he 
fays  the  caufe  may  be  fo,  as  the  demandant  may  counterplead  the  voucher,  and  then  this  tenant  is 
driven  to  his  warranty  of  charters  for  default  of  his  voucher  in  deed  ;  and  that  fo  the  Jbook  1 2  [ail 
H-  7.  is  in  that  fenfe  true ;  for  if  the  defendant  (hall  vouch,  as  he  may,  againft  the  warrantor,  and 
■e  counterpleaded  by  the  demandant,  truly  he  Ihonld  lofe  his  land,  nnd  the  aid  of  voucher  too ; 
for  be  were  paffed  the  requiring  of  a  new  plea  of  Uie  warrantor^  when  he  bad  been  by  the  voucher 
«oiinEerpleaded  before* 


[  62  ]  (Q^ )  Voucher.     In  what  A^ion%. 

Sec(X)  Y 

Indmuerrf  [  I.  X  N  writ  ofdowef  HO  voucher  (hall  be.  ] 

4|  acret  of 

land,  the  tenant  as  to  one  acre  vmcbed  to  warranty,  which  the  demandant  counterpleaded  that  he  fvl# 
is  vouched,  nor  none  of  bis  ancefiars,  ever  had  any  thing,  &c.  after  the  feifm  of  the  baron.  And  fo  if 
yemi  that  the  tenant  in  writ  of  dower  may  vouch  at  taige,  Br*  Voucher,  pi.  74.  cites  22  H.  6. 4a. 
■     ■      ■  I  See  pi.  XX*  * 

^w^dde-  [  2.  In  quod  ei  diforeeat  for  land  which  (he  claims  in  dower^ 
forceat  jupon  voucher  docs  not  lie,  if  it  be  brought  againft  the  recoveror,  in 
in'affiife  ^    the  firft  writ ;  for  this  writ  is  in  nature  of  a  writ  of  dower.    44. 

by  defauU,    E.  3.  43-  ] 

the  tenant    ,      [  3.  But  othcrwifc  it  is  if  this  writ  had  been  brought  againft  thi 

X^^^agl    very  farm  who  nciwered.    44  E.  3.  43- ] 

mnd  prayed  that  the  parol  might  dsmur  ;  and  the  voucher  flood,  but  the  parol  ditl  not  demur,  becauie 
it  was  upon  afliie,  where  a  man  (hall  not  have  his  age.  And  fo  fee  that  the  ttftantmay  touch  in  yW 
«f  defrrceat  by  the  common  hnv,  and  the  demandant  may  vouch  by  thijlatute  of  iVrftm.  2 .  cap.  4.  ncji  e£tt  te- 
mens.  And  this  feems  to  be  where  the  tenant  pleads  the  ^fi\fl  ncovsry ;  for  thei\  he  is  become  ador, 
«&d  the  plaintiff  defendant.  And  fo  note  that  the  one  nor  the  other  cannot  vouch  in  this  aAion  ; 
and  Thorp  faid,  that  if  he  was  the  fame  perfon  agmnfi  whom  the  recwtry  was  had,  he  fhall  not  have 
the  voucher.    Br.  Voucher,  pi.  27.  cites  44  £.  3.  42.  43.  Br.  Quod  ei  defoi-ceat,  pL 

4.  cites  S,  C. 

^  He  may  after  the  firft  recovery  pleaded,  and  not  before,  and  this  by  the  (latnte  $  per  Little* 
too.  Br.  Voucher,  pi.  to.  cites  33  H.  6. 46.— — *Br.  Qiiod  ei  defurceat,  pi.  i.  cites  S.  C«— — .$.  p. 
Br.  ^god  ei  deforceat,  pi.  ta.  cites  50  E.  3.  la.  25. 

Tlie  beft  opinion  was,  thatin  dower,  or  ^uodei  deforceat,  the  tenant  may  vouch  the  heir  of  full  a^et 
or  within  age  well  enough,  without  (hewing  fpecialty,  unlefs  he  be  in  vtardi  and  if  he  be  in  ward* 
he  (ban  ihew  fpecialty^  and  othenvife  not,  a«d  this/w  the  l<fs  of  the  guardian ;  and  after  the  tenanc 
gratis  (hewe^d  fpecialty,  but  not  de  ripre  juris.    Br.  Voucheri  pl.4S*  cites  50  £.  3. 15.  .Br. 

Quod  et  deforceat,  pi.  ii.  cites  50  £.  3.  la*  25.  S.  C. 

■•»(^)P*«       [4.  Voucher  lies  in  writ  in  right  of  ward.   48  E.  3.  20.  21  £. 
^  y,  II.  22 £.  3.6. 10  H.  6. 17.  b.  30  £•  3*  6.  b.  14. 17.  b.  39  E.  3. 

I.  24  E.  I.  Aid  183.  2  £•  3«  42.  J 
f  5.  But  it  docs  net  lie  in  ijt&nun^  of  ward.    48  E.  3.  20.  ] 

[6.  U 
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[  6.  In  quare  tmpedit  defendant  fhall  not  vouch.  (It  fecms  for  the  B'-  Vou- 
danger  of  lapfe  by  the  delay.)    9  H.  6.  56.  b.  Curia.  ]  clip's!  cf? 

— —  S.  p.    But  (hall  have  warrantia  chartaey  if  it  be  a^ainft  a  coirnnon  perfon.    Br.  Warraotia 
Cbarcacy  pi.  1.  cites  S,  C—^-Br.  Quare  Iropedit,  pi.  7.  cites  S.  C 

^  [  7.  But  in  quare  impedit  defendant ^^7^7  have  aid  ^the  king  in      

liiu  •  ^v^tfci^/r^becaufehe  has  no  other  remedy againft  the  f  king;  •Foi.745. 

for  he  cannot  have  warranty  of  charters  againft  him.     9  H.  6.  56.  \^  ^^  ^ 

adjudged.     5  H.  7.  16.  ]  Br.  War- 

rantia 

Charts,  pi.  x.  cites  S.  C.  Br.  Quare  ImpediCy  pL  7.  cites  S.  C* 

[  8.  A  man  may  vouch  in  writ  of  right  ofadvowjon.    9  H.  6* 
56.  b.  ] 

[  9.  A  man  fhali  not  vouch  in  zfcire facias  to  execute  a  fine.  18  £•  ^-  N.  B. 
3-  33-  39  E-  3-  4-  b.    16  E.  3.  Aid  130.  admitted.  ]  admitted. 

In  fctre  facias  the  tenant  cannot  vouch,  but  (hall  have  warrantia  chartx.  Br.  Voucheff 
pL  isa.  cites  42  E.  3.  5.— Though  the  tenant  in  the  [are facias  may  have  writ  of  warranty  of 
cliartersy  yet  hit  feoffor  Ihall  lofe  his  warranty  paramount,  which  he  might  have  by  way  of 
▼oocher  in  a  formedoo^  wiiich  lie  loft  in  a  writ  of  warranty  of  charters,  fir.  Scire  facias^  pi.  xij* 
ekes  14  E.  3. 57. 

[  10.  If  upon  zfaUe  office^  that  B.  the  tenant  of  the  king  aliened  to'  f  63  1 
C  [and  thereupon]  C.  bad  a  livery  and  made  afincy  and  by  leave  ali' 
ined  to  another, 'W  retook  an  eftate  with  warranty  \  and  after  another 
office  is  found  for  the  king,  that  B.  died  feifed  his  heir  in  ward ; 
whereupon  zfcire  facial  iffiied  againft  C.  to  refeife^  C.  cannot  vouch 
the  alienee  in  this  a£tion ;  for  the  king  was  deceived  in  the  licence) 
and  fo  C.  in  by  abatement.  29  AflT.  30.  adjudged.  32.  ] 

[  II.  In  a  writ  of  dower  again/l  the  heir  of  the  baron^  he  cannot  The  |«ar« 
vouch.     22  E.  3.  3.  b.  ]  fZ^"^ 

mrk  ofduwtr ;  coitfra  of  uher  Unant  in  v/rit  of  ward,    Br.  Voucherj  pL  143.  cites  48  E.  3.  ao  m^ 

SeepL  u 

[  12.  In  a  quod  permUat  for  turning  of  a  watery  die  defendant  Br.Voa. 
cannot  vouch.    30  E.  3.  a6.  b.  ]  ^  '^'^ 

8.  C Br.  Quod  permittati  pi.  3.  cites  M.  3  £•  3.  That  the  defendant  cannot  vouch  in  qooA 

pennittat  [generally.] 

[  13.  ItiTiwritof  intrufian J  fuppofing  that  the  tenant  bimfelf  abated^ 
if  die  tenant  fays  ibat  be  is  tenant  for  life^  the  reverfion  to  J,  S,  yet 
he  (hall  not  vouch  J.  S.  becaufe  the  writ  is  brought  of  his  owii 
wrong.     3  £.  2.  Ayd.  162.  Adjudged.  ] 

[14.  The  tenant  in  an  affifo  cannot  vouch  for  the  fpeech  and  &•  F*  ^*  B-  ' 
Tour  of  an  affife.   Com.  89.  b.  Co.  8.  50.  9  H.  5.  14.  ]  s?  p.^id- 

mitted.«-Affife  aimnfi  H,  andnoo  infanUt  all  pkad  to  /or  ajift  by  baUijf,  which  remainod,  and  at  lie 
d^  the  tvm  caam  in  ptrjom  and  would  bavt  voucbtd  H.  who  was  re^idy  to  etutr ;  fed  non  recipitur  {  Xhm 
reafon  fcems  to  be  that  voucher  it  not  a  thing  of  which  he  may  have  certijicattf  at  rtio^tryffime^  rekafip 
fcc  Br.  Affife,  pi.  416.  cites  8  E.  3.  19.  ■  ■  For  Vy^fljallmt  haw  other  matttr  ia  perfim  after  that  ho 
ioKh  plooded  by  bailiiTf  bmi  omty  thai  of  which  catificauHis ;  wbereforo  diey  pleaded  a  releafo  1  quod 
nota.  Br.  Ibid. 

f  15.  The  tenant  in  a  writ  of  entry  in  nature  of  an  afMe  cannot  *  ^.^'  'j^' 
vouch,  becaufe  it  is  againft  the  fuppolal  of  the  writ,  and  the  voucher  ^^  •f^J^ 
•ugbt  to  be  granted  by  the  party,  and  not  by  the  court  as  it  is  of  aid,  z  1  £.  4.  i  ?« 

Y  3  and  s.P.  Fvr 


63  Ooucfter. 

he  is  fup-      and  if  he  (hould  grant  it,  it  will  abate  his  own  writ.     *  21  £•  4. 15. 
STofhls  *"'  ^-  9  H.  S.  14.  5  R-  2.  Ayd.  116.     Adjudged.  ] 

own  wrong.    Br.  Voucher,  pi.  53.  cites  9  H.  5.  13.  14^  S.  P.  Br.  Ibid.  pi.  121.  cites  33  H.d. 

S3'  perPrifot  {  and  Brooke  fays  that  the  law  isl'o. 

[16.  In  a  writ  of  admeafurcmtnt  9/  pajiun  a  man  may  vouch. 

14  E.  3.  Aid.  23.  by  Sharde.  ] 

17.  A  man  cannot  vouch  infcSia  ad  molendinum*     Br.  Voucher) 

pi.  150.  cites  4  E.  2.  and  Fitzh.  View,  149. 
Pr.  Attaint,        j8.  In  attaint  the  tenant  vouched  JV.  tf.  and  was  oufted  of  the 
S.  c.^andxo   Voucher ;  for  thisfuit  is  only  to  be  rejlored  to  hisfirfl  pojpffion^  wherc- 
£.3.21.       of  no  mcfne  time  is  adjudged  in  law.     And  it  was  laid  there  that 

for  the  fame  reafon  a  man  may  do  fo  in  quod  et  defarceat^  and  yet 

voucher  lies  there,  and  in  other  writs  in  which  a  man  maj  lofe  by 

dejault.     Br.  Voucher,  pi.  93.  cites  10  Aff.  8. 

19.  In  writ  of  right  upon  difclaimery  the  tenant  who  difclaims 

fhall  not  be  fufFetied  to  vouch,  for  he  is  the  fame  perfon  who  did  the 

tort,  viz.  difclaimedt    Br.  Voucher,  pi,  114.  cites  12  E.  4.  14.  Per 

Littleton. 
Br.  V<m-  20.  In  quo  warranto  a  man  fliall  have  aid  and  vouch.    Per  Brings, 

i68?c?tcs      Br,  Franchifes,  pi.  26.  cites'20  E.  4.5. 
ZcfNotLa.        21,  In   writ  of  right  de  rationabile  tarte^  the  tenant  cannot 

vouch.     Br.  Voucher,  pi.  145.  cites  F.  N.  B.  fo.  9.  by  the  opinion 

of  Breton. 
^'  ^;5'  %         22.  Voucher  fhall  not  be  in  nuper  obiiu    Br.  Voucher,  pi.  I47, 
'97«Q-)     cites  F,N.B.  ^  *^         . 

23.  In  mortdancejtor  the  tenant  may  vouch  at  large.  Br,  Mort- 
danceflor,  pi.  6i.  fays  it  appears  elfe where. 

24.  Where  writ  of  entry  en  le  pojl  is  againft  tenant  for  life  to 
bind  the  fee-fimpUy  he  ought  to  pray  aid  of  him  in  reverfion^  and 
then  they  to  vouch  upon  the  joinder^  ^cc,  Br,  Hecoveri^,  pi.  27* 
(:ites  2  j  H.  8. 


(R)  For  what  Tubing  there  may  be  a  Voucher, 

•  Br.Vou-  [  I.  I  F  rentfervice  be  demanded  the  tenant  cannpt  vouch.  *  44 
cilc?s  c  -*-  £•  3- 19- 1  10  E.  4.  9.  b.     Quaere  18  E.  3^  i-  ] 

f  Br.  Voucher,  pi.  iii.  cites  S.  C— In  niortJanccftor  of  rent  the  tenant  vouched  to  war- 
ranty, the  other  faid  that  that  which  he  demands  is  rent  fervice ;  and  admiUed  a  good  counterplca« 

Br.  Coonterple  de  Voucher,  pi  40.  cites  8  Aflr.;3  ; Br.  Mortdanccftor,  pL  1 9.  cites  S.  C 

S.  P.  m  juris  utrum  of  rent.  Br.  Counterple  dc  Voucher,  pi.  49.  cites  1 8  £.  3.  i.  Brooke  noakes 
a  quKfe  where  peinour  of  the  rent  is  impleaded, and  vouches. 

In  formedon  of  rent  the  tenant  voiuhtdto  warranty  K.  and  the  dmtmdcaa  faiA  that  ins  dtmamdvfot 
Ttm  Jcrvice\  judgment,  &c.  And  the  tenant  faid  that  tb$  land  is  bors  d»  Jtnfei  \  judgment,  &c.  and 
fio  plea,  but  hy  coeition  of  the  court  was  compelled  to  Jay  that  the  land  was  bUd  ofamtbert  abfpat  htc 
that  the  d€mandis  rtntjervice,  prift  ;  and  nothing  was  entered  in  the  roll  but  whether  it  was  rent 
^rvice  or  not,  notwilhftanding  the  prayer  of  ihe  parties,  and  their  matters  were  given  in  evidence^ 
Br.  Counterple  de  Voucher,  pi.  u.  cites  44  E.  3.  19.— Br.  Voucher,  pi.  26.  cites  S.  C. 

Entry  fur  dijfeijin  »/  rent,  the  ttnant/aid  that  he  was  tenant  of$he  land  cut  of  which,  &C.  andihaty.  5. 
wasfetfcd  of  it  difeharged  of  any  rem^  and  gave  to  his  anerfior  in  taiif  and  (o  voucher  of  the  land  dif- 
charged  hy  teverfm  ;  and  per  Cur.  he  (hall  (hew  caufe,  becaufe  hei  vouches  of  €uiother  thing  which 
is  not  in  demand,  but  the  demandant  Ihall  not  have  travcrfc  to  the  caufe  as  here,  nor  the  tenant  JbatI 
moth*  iompelUd  tojbcw  what  rent  it  is  in  Ins  vevchor,  but  the  demandant  Ihall  aver  it  by  counter^ea, 
thit  it  is  rent  fervicej  and  then  the  tenant  (hall  not  vouch  where  rent  icrrice  is  ia  demaniL    And 
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the  bed  optmon  was,  that  he  may  vouch  out  of  the  degrees,  as  liere^becaafe  it  is  of  another  thincp 
than  is  in  demand,  viz.  of  the  bnd  where  rent  is  in  demand,  and  fo  out  of  the  cafe  of  the  ftatute. 
Br.  Voucher,  pi.  118.  cites  ai  £.  4*  26.— —Br.  Counterpie  de  Voucher,  pL  46.  citei  S.  C. 

f  2.  If  ^zward  of  body  be  demanded,  the  defendant  may  vouch.  ^ar<io£ 
46  E.  3.  25.  Perkin's  Seft.  60.  22  E.  3.  13.  b.  29  E,  3-  48.  b.  30  K^",t.f",l„ 

1»  z     i_  •r'o  T^  01^  ^A'To  n<.(ly;  astO 

«.  3.  6.  b.  I4«    39  £.  3.  8.   25  £.  3.  38.  b.  40.    34  £.  1.  Aid.  184.  2    the  body, 

E.  3;  42. 1  tiic  djc^ 

antjMd^ihtt 
zfiremger  hnftd  the  tuatA  of  the  body  and  marriage  to  the  defendant,  and  vouched  him  to-MotruniyjSOi^ 
had  it.  Quod  oota,  that  he  may  vouch  in  this  7k&.\imofcbauk\  for  this  action  is  wr^cpf  right  of 
ieigniory,  and  yet  it  is  but  chattel  in  demand.    Br.  Voucher,  pi.  68.  cites  7  H.  6. 14. 

[3.  If  a  renUcharge  be  demanded,  the  tenant  cannot  vouch,  if  *  Br.Voa- 
he  does  not  vouch  as  for  the  land  dtfcharged  of  the  rent.     But  he  cher,  pi. 
may  vouch  as  for  the  land  difcharged  of  the  rent,  as  that  fuch  a  *  ^^  p^** 
one  was  feifed  of  the  land  difcharged  of  the  rent,  and  if)feoffcd  him.  Littleton ; 
*  10  E.  4.  9.  b.  Fitzh.  Na.  135.  t  C.     Co.  2.  The  Archbifhop  quodnon 
of  Canterbury,  47.  b.  3  H.  7. 4.  21  H.  7.  10.  ]  J!  n^'b^' 

135.  (E)  5.  P.       'See  Warrantia  Charta^  (A)  pi.  3.  S.C- 

•f  This  feems  m.ifpnntcdfor  (E) 

4*  Dcwer  againft  W.  who  vouched  to  warranty  the  heir  of  the 
iaroHy  who  came  and  demanded  what  he  had  to  bind  him. ,  Hill  (aid, 
our  father,  whole  heir  we  be,  leafed  for  life^  rendring  to  him  and  his 
heirs  12  s.  yearly^  which  reverfion  is  in  the  heir,  and  fo  vouched  him 
by  the  reverfion  and  rent,    Parn.  faid,  he  need  not  ihew  any  deed,.    . 
But  per  Herle,  then  difclaim  the  reverfion  or  grant  it.     Parn.  faid, 
the  leafe  was  upon  condition^  rendring  rent  with  re-entry^  and  fo  his 
eftate  deftroyed  in  law ;  judgment.     And  per  Herle,  diis  is  no  plea 
without  entry  in  fail  \  nor  to  fay  that  he  has  ceafed  of  the  rentj  and 
that  he  has  writ  of  cej/avit  pending.     And  becaufe  he  did  not  fey  f   g^  "j 
other  thing,  it  was  awarded  that  the  feme  recover  again/l  the  heir^  ^      ^  . 
if  be  has  by  defcent\  and  ifnot^  againjl  the  tenant^  arid  the  tenant 
eroer    in  value  aganjl  the  vouchee  \  and  fo  the  feme  (hall  recover 
againft  the  heir,  and  yet  the  tenant  has  no  ellate  but  for  term  of 
life     Br.  Counterpie  de  Garrantic,  pi.  7.  cites  6  E.  3. 

5.  It  feems  that  in  fuch  cafe,  where  the  land  is  charged  in  faSf  at  As  where 
the  time  of  the  making  of  the  warranty y  that  he  who  has  the  warranty  ^l'^^\^^^ 
cannot  vouch  of  the  land  difcharged^  &c.  for  it  was  charged,  in  faft,  at  fU,  andtb© 
the  time  of  the  warranty.    Br.  Voucher,  pi.  133.  Jmb^dcom^ 

mon  tsut  nf 
the  land  of  fK  S.  and  the  fniher  tt/eafcd  to  fV.  S.  with  warranty  ;' zad  after  the  fin  hrouf^h  .tjfjt  of  the 
common,  and  tlie  warranty  waf.  pleaded,  and  the  ft»n  recovered.    Br.  Voucher,  pi.   133.  c  tcs  i» 
Aff.  38.        But  Brooke  makes  a^utrrr  if  the  warranty,  &p.  "vii&Jttfpatdcdfoi  tbethm*  Br.  Voucberf 
pL  133. 

6.  Formedonofi2  acres  ofland^  and  20  s.  rent  *,  the  tenant  vouched 
to  warranty  J.  N.  for  all;  and  good  per  Cur.  for,  prima  fdcio,  he 
ihall  be  intended  pernour  of  the  rent.  But  per  Littleton,  upoa 
fuch  voucher,  it  is  a  good  counterplea  that  he  is  tennnt  of  the  LiiiJ, 
out  of  which,  &c.     Br.  Voucher,  pi.  11.  cites  35  H.  6.  30. 

7.  Intreipafs  die  dtknisint  pka^uu  ieajc  for  60 years  oj  the  fatfur 
9ftbe  plaintiffs  and  confirmation  of  the  plaintiff  himjelf with  wsfrant,.^ 
and  relied  upon  the  deed  with  warranty.    And  per  Brudnell)  it  is 

F  4  no 
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no  plea,  but  he  (hall  plead  it  by  way  of  covenant;  fbr.wamntyi  at 

here,  is  perfinali  and  he  cannot  vouch  by  it,  for  perfonal,  &c.    Buf 

in  writ  of  ward  a  man  may  vouch ;  but,  as  here,  he  is  put  to  writ 

of  covenant,  as  in  wafte ;  and  Fineux  was  of  the  lame  opinion* 

And  per  Tremale  J.    It  is  a  good  bar.    Br.  Voucher,  pi,  89.  cites 

21  H.  7.  32. 

IKr.  Quo  8.  Where  a  man  is  infcoffed  of  a  ma(ior  cum  pertinentiis,  and 

pl^il^itos  jf"^"^*^  tf^Mff  rf  bread  and  be^r  is  appendant,  he  may  vouch.    Br, 

8.c!'  *       Voucher,  pi.  i68.  Mtes  Itin.  Can.  2.  &  Itin-  Not.  2. 


(S)  Voucher.    What  Perfons  may  be  vouched.    The. 

King. 

ft|nft.a$9.  [  X>  T  F  the  king  grants  land  with  warranty^  and  the  tenant  is  im* 
f .  ?._-•  ±  pleaded,  he  (hall  have  aid  of  the  iang  in  lieu  of  voucher. 

?r?K*9H.6.4.    Dubitatur  9  H.  6.  56.  b.  ] 

cites  X  H.  3.  that  ^  man  might  vouch  the  king,  ami  that  the  parol  would  have  demurred  for  hit 
fionage ;  but  that  the  law  is  contrary  now,  and  cites  9  H.  6.  56. .  ■ .  Note,  a  cqmnion  rocovciT  in 
II  writ  of  entry  agatni|T.  S.  for  the  manor  of  D.  m^the  county  of  Buckingham  was  endeavoured  (o 
|>e  di  awny  and  foffered  at  the  bar,  wherein  the  tenuM  prayed  aid  of  the  kit^,  by  reafon  of  a  warranty 
in  [of]  the  J^ingy  whereby  he  warranted  that  land,  amd  granUdto  nuiie  recommence  uf>9>t  cvifHom,  and  thjs 
jiid-pr^yer  jyas  to  be  inilead  of  a  voucher,  the  warranty  being  created  by  fine,  and  recovery  drawa 
in  paper,  wherein  the  tenant  vouched  the  king  ;  and  Sir  Robert  Heath,  the  king's  atiomcy,  (by 
ji  warrant,  as  he  faiU,  from  the  king)  entered  into  the  warranty,  and  prayed  that  the  denrundant, 
inight  county  and  fo  it  wzs  drjpvn  that  tlie  demandant,  p^tit  verfus  dominuiii  r<*g^ni  that  land  (as  the 
iifual  manner  of  the  courts  in  coniitmn  recovery  i^,)  and  that  the  attorney  of  the  kipg  vouches  over 
the  common  vouchee :  but  this  being  pcrufed  by  the  court,  although  the  attorney  faid  he  had 
warrant  for  fo  doing,  yet  becaufe  fuch  a  couKe  hath  nut  been  fecn,  nor  any  precedent  fhewn  that 
any  (hould  count  againfl  the  king  as  vouchee,  apd  this  courfe  is  now  devifed  to  bar  a  remainder, 
•cxpej^nt  upon  an  eftate  tad  in  the  king,  (as  a  fine  by  the  king  is  fufiicicnt  to  bar  an  eAate  tail  in 
him)  and  although  it  is  ufed  to  be  levied  by  the  king,  yet  that  is  done  by  way  of  render,  and  not  by 
mi  immeidiaie  writ  of  covenant;  therefore  the  Court  would  not  fuffer  this  recoveiy  topafs;  for 
ilie  king  (hall  never  render  in  value  upon  voucher ;  but  in  fuch  cafe  they  ought  to  fue  to  the  kii^g 
by  petition  to  have  in  value,  and  not  by  ivay  of  voucher.  Cro.  C.  96.pl.  is.  M^ch.  3  Car.  C.  fi. 
Anon,  cites  9  H.  '6. 3.  and  56. 25  £.  3.  39.  39  E.  3. 11.  Pig.  of  Recov.  74,  75.  ci;es  S.  C.  and 

^ays  that  decency  and  order  hinder  fome  from  fuifermg  *  common  recoveries,  an<f  therefore  the  king 
cannot  fnffcr  a  common  recovery ;  for  if  he  fuflltr  a  common  recovery,  lie  muft  be  tenant  qr 
ypiicheei  and  in  both  cafes  the  demandant  mud  count  againft  him,  and  there  rouft  be  judgment 
9gaioft  him»  which  the  law  does  not  fuifer,fo  caniiotcome  in  as  tenant  by  receipt ;  but  if  tlie  party 
have  iny  warranty,  he  muft  pray  bini  in  aid. 

#[  66  ] 

^r.  Keep*        [  2.  80  if  the  gpant  be  to  have  in  recomponce.  9  H.  6.  4. 56.  0.  j 

yery,  pi.  '  ' 

aa*  cite%  $.  C«--In  this  cafe,  and  the  cafe  above,  pi.  i.  it  was  faid  by  the  clerki  of  thd  peace,  that  if 
the  tenant  be  impleaded,  and  prays  aid  of  the  king  by  tiiis  caul's,  in  lieu  of  WQMchzv^ihe facial  mat- 
ter frail  be  entered',  or  otherwife  he  never  fhall  have  in  value  by  petition  or  otherwiief  A  good  dj- 
YcHity.    Bf*  Recovery f  pi.  23.  cites  9  H.  6.  4* 

A  man  cio-  ^  F  3,  The  grantee  of  the  king  with  w^xtzntVyJbaU  not  vouch  tb^  ting: 
[he  Lng.  .  Voptra,  2  H.  3.  Age,  149.  ]j 

^r.  J^d  dpi  Key;  pi.  41.  cites  21  £.  3.47. 

[4]  If  the  iing  grants  land  to  me  and  to  rnjii  heirsy  and  gr^ts  that 
if  I  afn  imphaded^  6x  lofe  jn  any  manner,  otherwife  than  by  my  own 
a.}^,  that  the  king /W/  render  to  me  in  value  of '  other  land i  "rfiis  is 

8S«4 


$,  good  wananty  againft  the  king.    Br.  GarrantieSi  pi*  37.  cites  39 
E.  3.  la. 

(S.  2)    [What  Perfons  may  be  vouched,]     Other  '.foi.  746. 

Perfons.     Corporations.  ^--v-^ 

£  [i  j  4,      A  SUCCESSOJt  UJhop  may  be  vouched  upon  warranty 
^^  made  by  predeceffi)r  and  chapter.  40  E.  3.  27.  b.  ] 

[  [^]  5*  A  man  cannot  vouch  him  who  Jhall  he  bijhop  offucb  The  cafe 
HJhoprick  i  for  this  is  utterly  uncertain.    38  E.  3.  29.  b.  ]  w«»  *»n 

t  [3I  6,  But  a  man  may  vouch  7.  S.  bijhop  elea^  and  confirmed xA  ^"^„°^T 
fudi  biflioprick,  before  that  be  has  the  tanporalties  delivered  to  him.  yv^n  againft 

38  E.  3.  30.  b.  ]  T.  in  which 

[  [4]  7-  [5«r]  a  manxannot  vouch  J.  S.  if  he  be  bijhop  eUSiy  and  ^"5^  ^ 
ifnotyfuch  who  Jhall  be  bijhop  for  the  uncertainty.     38  E.  3.  30.  ]       lefs  by  H. 

late  biO>o^ 
•fR,  who  wrongfully  difTeifed  hie  aaceftofi  the  ttHota  JmH that  H.  bijhop  of  JR.  wasjAfedinfii  injw 
re  etcUftat^  tmdjtave  to  the  father  of  the  tmant  iu  tai/,faving  the  revcrfiottf  rendering  lO  s  per  ann.  //"• 
Se^f  and  R,  E.  tftas  made  hijhop^  who  continued  till  he  was  tranjlutedio  tb'  biJhoprUk  offK  by  which 
the  bilhoprick  is  void,  ^nd  part  of  the  temporalties  in  the  hands  of  the  king,  and  part  m  the  hands 
of  the  arcbbifbop  of  Csinterbutyf  md  vouched  to  warranty  him  tvlnfiali  he  hijhrf  of  R,  Et  non  alloca* 
tur,by  reafon  of  theynceitaintyi  and  he  cannot  hefumrntrmudttUUbe  kmnvn,  nor  he  fliall  not  be  funw 
mooed  in  bit  own  iand,  SishcTC,  bat  in  the  land  of  the  church,  and  nofummons  can  be  made  in  them  dur* 
ingthefeijin  nr  ^JfeJiM  of  the  king ;  by  which  he  Vouched  one  T.  T.  if  he  be  bilhop,  and  if  not,  htt 
who  (hall  be  bifliop ;  &  non  allocatur.  And  it  was  faid  there,  if  the  w  rrranty  \ie  ^o  fujpcndid  that  the 
tenant  tanmat  vouch  when  he  is  imp/eadedf  but  the  demandant  recovers,  the  warranty  21  loft  for  ever ;  and 
after  he  vouched  T.  and  prayed  that'the  procefs  be  ilayed  till  he  has  fued  the  temporalties  out  of 
the  hands  of  the  king.  Kirton  faid,  you  may  fummons  him  in  tbofe  lands  which  are  in  the  hjnds 
of  the  aichbifhop  of  Canterbury.-  But  per  Knivet,  not  fo  long  as  any  parcel  of  it  is  in  the  hands 
of  the  king.  '  Wich  faid  T.  T.  has  enough  of  other  lands  to  be  fummoncd;  but  per  Knivet,  he  (hall 
not  be  fummon^^d  unlefs  in  lands  belonging  to  the  biihoprick,  nor  no  other  lands  Ihall  be  put  in 
valoe ;  and  after  the  voucher  was  granted,  and  furainoos  ftayed  till  the  king  liad  declared  his  will ; 
quod  oou.    Br.  Voucher,  pi.  6a.  cites  3$  £•  3.  29^ 


(S.  3)  [What  Perfons  may  be  vouched.     In/ant.]    [  6j  ] 

[[i]  p.    TNF  J  NT  in  ventre  fa  merttOay  he  vouched.    41  £.  s.c.  cite4 
•«  3. 11.38  E.  3.29.]  ^/»- 

Voucher,  pi.  6i .  cites  S.  C.  And  by  Thorpe,  the  voucher  of  him  in  ventre  fa  mere  only  it  fuffl- 
cient  if  there  be  no  other  heir :  but  Finch,  contra,  that  he  cannot  he  vouched  aloue ;  and  he  faid  if 
a  man  vouches  one  in  ventre  fa  mere,  and  the  demandant  fays  that  the  anceftor  has  another  fon 
alive,  viz.  J.  by  which  the  tenant  vouches  this  J.  if  he  be  his  ion,  and  if  not,  he  in  ventre  fa  mere, 
he  (hall  not  have  the  voucher  i  for  he  who  vouches  ought  not  to  be  mif-conufant  of  this  matter. 
■  S.  C.  cited  7  Rep.  9.  a.  in  the  Earl  of  Bedford*8  cafe  He  may  be  vouched  if  God 

gives  him  birth,  apd  if  not,  fuch  a  one  heir  to  the  warranty  ;  but  he  cannot  be  vouched  alone 
vritbooc  the  heir  at  the  common  law ;  for  pinoceCs  (hall  be  prefeqtly  awarded  againft  him.  Co. 
Jiht.  390.1^(0) 

i[2]  9.  If  a  warranty  be  made  by  twoj  whereof  one  is  an  infant^  Br.  Brief, 
ought  to  be  vouched^  otherwife  it  ihall  abate ;  for  it  does  not  ap-  gl^f '^^J 
pear  that  he  is  infant  in  the  deed.     (F{is  deed  is  but  voidable,  fays  that  it 
fnd  he  may  agree  \o  \u)  48  E.  3.  |2.  b.  ]  •       feems  that 

j(£f  |b4ll  i^arr^t  the  wbolc'i  ■■    ».  Br.  B^roo  ^d  Feme^  pi.  4}*  cites  S.  C.  Per  finch,  and  Bel- 
knap 


cite! 


6/  CtOUC^et* 

knap ;  quo«!  uon  ms:aCur*    But  of  a  umiak  wUme  cwm  it  is  otfiarwire,  if  Ui«]r  tetfa  mtmiim  th^ 
writ  or  v9U€b€r»    And  it  feeais  here>  that  be  ot  full  age  Ouli  be  charged  with  the  intire  wamuicy* 


(S.  4)  (What  Perfons  may  be  vouched.]  Villein. 

[[^]  *^»   A  VILLEIN  cannot  be  vouched,  though  he  Ar* 
•*^  comes  villein  after   the  warranty  created.     48,  E. 

3-  17-] 
Th*»spiea  [  [2]  II-  If  there  be  not  an  heir  of  the  part  of  the  father,  the 

does  not       J^/V  qJ  the  fart  of  the  mother  may  be  voUched.    49  £•  3*  12*  ] 

this  head 

mIT  (S.  5)  [Voucher]  of  mmfelf. 

pi.  i.(F.a) 

pertot.Cur.  ^  [,j  ,j,  -  M  A  N  may  vouch  himfelf /« /2w«  *A* /«/.  42  E, 
Si°87  -^  3-  IS.  b.  II  H.  4.  21.  14  H.  6.  2.  ] 

cites  14  H.  6.  4.— In  a  formedon  the  tenant  vouched  hiinfelf  to  fave  the  uil,  and  (hewed  that  one 
A.  was  feifed  and^avf  the  Und  in  demand  f  the  now  tenant,  and  to  E,  bit  tu'fe,  tubicb  E,  itmowaJive  ; 
and  by  Award  the  voueher  was  difaliowed,  becaufe  it  was  there  faid  by  Knivet,  the  recovery  in  va- 
lue cannot  be  according  to  the  gift.  4  Le,  93.  pi.  iqi.  in  cafe  of  Owen  v.  Mono  an« cited  by  Aa- 
dk:rfoo  Ch.  J.  as  38  £•  3.  5. 

[  [2]  13.  A  man  may  vouch  himfelf  as  heir  to  the  donor  tofavi 
the  tail;  for  if  he  vouches  firft  the  fcofFor  upon  his  warranty  of  the 
fee,  he  mall  recover  a  fee,  and  fo  the  t^  dcftroyed ;  and  another 
reafon  is  for  that  he  could  not  have  the  warranty  of  the  fee  before^ 
he  being  tenant  in  tail  in  pofTeflion.  40  E.  3.  13.  b.  36.  18  £•  3. 
52.  adjudged.     25  £.  3.  53.  contra  18  E.  3.  6.  adjudged.  ] 

[  [3]  '4*  If  ^c  father  makes  feoffment  with  warranty  to  B.  and 
his  aifigns,  and  retakes  to  him  tn  tally  his  iffue  may  vouch  herfelf 

r  68  1  ^"^  ^^^  ^^^^^  coparcener,  as  aiEgnee  of  B.  40  E.  3.  22*  b.  to  iave 
■■  ■'  the  tail.  ] 

[  [4]  '5*  ^^  ^^^  r«w/x  in  as  vouchee  may  vouch  himfelf /^y&w 
the  tail.     41  £.  3.  24.] 
Pvttofavi        [  [5]  16.  A  man  cannot  vouch  himfelf  as  ofjignee  to  J«  S*  he 
iTmay     himfelf  being  feifed  in  fee.     iSE-S-Sl-b.] 
vouch  himfelf  as  aflignce.    Br.  Voucher,  pi.  85.  cites  14  H.  6. 4. 

In  ^^ip9  [  [6]  1 7.  If  ii\^  father  infeoffs  his  fin  and  heir  with  warranty^  and 
quod  red-  rfiVi,  the  fin  may  vouch  himfelf  and  his  younger  brother j  as  heir  in 
SL'-X    horough-engltjh,    41  E,  3.  25- ] 

•ffi  hit  fan  ivith  warr.mty^  and  the7o*r  is  im^kaded,  he  may  vouch  his  father ;  but  if  ihtfathtr  dits^  and 
the  Ton  is  heir  to  him,  now  if  tlie  foii  be  impleaded,  he  cannot  vouch  as  heir  of  his  father  for  bf 
the  death  of  his  father  tYi^  warranty  of  bis  father  is  extin^f  and  alfo  he  cannot  vouch  himfelf;  for 
he  is  heir  to  the  father  who  made  the  warranty.    Br.  Voucher«  pi.  1^4.  cites  43  £.  3.  23.  Per 

Cur.  ... 

A  roan  (hall  iwf  regular  fy  vouch  himfelf  as  affignee  of  afct^fimplt^  and  yet  If  the/a/if«r  h  infe^ed 
Viith  tuarranty  to  him  and  his  beirSf  and  he  infeoffs  his  heir  apparent  in  fee  and  dies,  he  (as  it  hath  been 
faiJ)  (hall  vouch  himfelf  and  the  heir  in  borough  engli(b,  by  reafoa  tliat  the  act  in  law  determined 
the  wan'anty  between  the  father  and  the  foo.    Co.  Lilt.  399.  a. 


r  [7]  ^^'  ^^  ^'^^  fedief  /^«^«/  /V  fait  has  two  daugters^  andlnfeoffi  •  Br. 

the  one  with  warranty^  and  dies-,  if  the  other  daughter  brings  adion,  pw^^^ckct 

the  feoftee  (hall  vouch  herfelj\  and  the  other^  ifjheherfelfhas  not  ajfets^  s  .C.  Per 

for  the  mifchief,  becaufe  otnerwife  (he  fhall  not  have  in  value  when  Skrcnc 

aflcts  defcend.    *  11  H.  4,  20,  17  E.  3,  59.  ]  iTthlfrJ?* 

'jtrfon  defundi  tothem,  and  (hc  cammt  bar  her  filler,  and  aftcru'ards  the  reverfion  falls,  (he  (hall  re- 
ctJTcr  in  value,  and  this  by  fcire  facias  as  it  fccms.    Br.  Vuuchcr,  pi.  49.  cites  1 1  H.  4. 19,  ■■ 

But  fuch  voucher  (hall  not  be  fuffcred,  unlefs  the  tenant  (hews  fpecial  caufe  to  the  Court,  and  de- 
clares tlie  noifchtef  that  wUl  enfue  liis  nnc  having  the  voucher.  Br.  Recovery^  pi.  38.  cites  1 1  H« 
4.  20. 

Where  a  man  has  t'ut^  daughters,  and  hifeojfi  the  one  and  dies,  (he  may  vouch  herfelf  and  herfifter  S 
for  the  warranty  rtmainjfor  ont  moiety,   Br.  Garranties,  pl«  5.  cites  40  £»  3.  13  >  CoiUra  wbtr^ 

thtt^<mc!     iSfiUJ^eir,    Ibid. 

[  [8]  ^9*  If  the  father  and  J.  S,  infeoffedthe  heirofthefathery 
and  after  ^t  father  dies^  the  heir  may  vouch  himfelfandj.  S,     29  E. 

3-46.  , 

[  [9]  ^^^  VJeoffee  with  warranty  to  hintj  hh  heirs  and  aJ/ignSj   r^"^**^ 
aliens  in  fee^  and  retakes  cftate  to  him  and  his  feme  in  fee j  and  after     ^°^-  747* 
they  arc  impleaded,  they  may  vouch  the  baron  to  deraign  thefr/i  war'*    ^-•■v^ 
ranty.     25  E,  3.  50.  Per  Curiam.  ] 

10.  In  dawery  the  tenant  cannot  vouch  htmfelf  to  fave  the  tail; 

for  nothing  is  to  be  recovered  in  writ  of  dower,  but  franitenementj  and 

no  inheritance ;  but  the  reverfion  and  inheritance  (hall  remain  in  the 

tenant;  quod  nota,  good  reafon.     fir.  Voucher,  pi.    134.  cites 

^  £.  2. 

1 1.  Where  3  bring  aStion^  and  the  tenant  has  warranty  of  the  one^ 
he  (ball  rebut  for  the  third  part,  and  (hall  vouch  himfelf  for  two  parts; 
per  Hank.    Br.  Voucher,  pi.  49.  cites  xi  H.  4.  19. 

(S.  6)  [Voucher  of]  TAe  Demandant.  [  69  ] 

[[l.]2I.  ^T^HE   demandant  himfelf  cannot   be    vouched^    but 
^    ought  to  be  rebutted.    45  E.  3.  23.  b.  46  E:  3. 
31.  b.  II  H.4.  19.] 

[  [2.J  22.  Where  the  tenant  cannot  rebut  the  demandant  by  the 
warranty,  there  he  may  vouch  him  with  another  to  have  in  value 
when  he  has,  ] 

[  fS*]  23.  If  a  man  has  a  daughter^  and  takes  a  id  wife^  and  land  Br.  Vonch« 
is  given  to  them  in  taily  and  they  have  ijfue  another  daughter^  and  ^f'  ^\  ^^* 
alien  with  warranty,  and  die.     In  formedon  by  the  id  daughter  the  anj*p"  per 
tenant  may  vouch  her  and  the  elde/t,     11  H.  4.  20.  40  AIT.  37.  by  Hank.— 
Wich.  and  Finchd.  ]  il>iJp»- 

[  [4]  24.  So  \n  formedon  by  the  iffue  in  taily  he  may  be  vouched  s?c.^pcr 
'with  his  younger  brother^  who  is  heir  by  the  cufionu     ii  H.  4.  wich. 
21.  b.  J 

F  (5]  ^S*  ^'  ^^  ^^  younger  brother  demands  land  tailed,  be  fiall 
be  vouched  with  the  elder  brother.     1 1  H.  4.  22.  j 

[  [6J  26.  So  if  4  coparceners  bring  formedon  and  the  one  isfum^  Andhe- 
mcned  emdfeveredy  the  tenant  may  vouch  the  demandants  with  her  caufe  he 
who  it  fever edy  for  the  caufe  aforefaid.     1 1  H.  4.  2;i.  b.  ]  only  *the 

leme  who  was  fevered  where  he  ought  to  have  vouched  all  the  demandants  \  he  was  oufted  of  the 
Toncber  upon  the  caufe  (hewa.    Br.  Voucher,  pU49*  cites  ii  H.  4*  19.  ■       lAnd  by  vouching 


cue 


^9  QOttt^* 

tne  oa{y  Where  tKe  a£lion  is  by  fowr,  it  fliall  be  intended  of  a  lien  made  by  her  who  is  voucheJL 
Ibid.  Per  Tbirn.— And  it  was  faid  that  the  tenant  ought  to  vouch  all  the  demandants  byafiramgg 
mamf  and  fuhen  tbtthu  appear^  and  the  fourth  not  hejball  rebut  aga'tnjl  the  three,  and  yu^ooetchtrfiMtfiani 
d^axnfi  tbefmrtb,  and  fo  ouj^ht  to  vouch  afl  by  lien  of  the  anceftor.  For  it  may  be  that  njftts  here^ 
mfter  may  defcendto  thofe  v^bo  art  not  vwcbeJ;  and  where  the  heir  in  tail  brings  formedon»  and  tht  le^ 
nam  pleads  warriinty  without  aflets  by  which  the  demandant  recoven  and  afTeta  defceod  after* 
wardt  the  tenant  may  hzvefdnfadas  againft  himy  and  have  in  value ;  and/o  alfo  in  voucher.  Ibhl. 
PerHAik.  Quodnonnegatur. 

[  [7.]  27.  If  feme  tenant  in  tail  has  t  daughters  by  $ni  haronj  and 
X  daughter  by  anotbery  and  ^d  baron  aliens  with  warranty  and  dits^ 
and  the  3  daughters  bring  fsrmedon^  the  tenant  may  plead  in  bar  a^ 
gainflthe  daughter  of  the  Jecond  baron  the  warranty  with  aflets  from 
her  father  for  ^''her  portion,  and  vouch  her  for  the  refidue.      A/y 

Afl:37.J  • 


(S.  73'  Who  may  be  vouched.   Stranger. 

ir.  Aide,     !•  |    T  dojver  the  tenant  cannot  vouch  a  ftranger ;  per  Claymer 
^'e!'?*!!?*  "^^  Thorp  Ch«  Juftices.     AikI  therefore  aid  was  granted  of 

——But  if   die  kine  to  the  affignee  of  the  grantee  of  the  king  of  a  ward,  and 
tiie  ftran.     aifo  this  IS  the  pofTeffion  of  the  king.    Br.  Voucher,  pi.  Si.  cites 

^r  is  pre.    ♦^qE.  3.  8. 
feiit  m  70 

court  be  may  be  vouched.    See  (X)  pi.  1.  cites  %i  E.  3.  r,-       ■       •  It  (hould  be  39. 

Centra  if  he        %.  In  praecipe  quod  reddat,  if  the  tenant  vouches^  and  the  deman^ 

hndgrMteJ  j^^  Counterpleads^  and  the  vouchee  dies^  which  appears  to  the  Court^ 

vJcier,  ^^  tenant  *  may  vouch  a  ftranger,  becaufe  the  demandant  denied 

an^the  the  voucher.    Br.  Voucher,  pi.  141.  cites  12  H.  7.  3.  Per  Brian. 

vouchee 

is  returned  dead>  the  tenant  fluU  not  vouch  a  ftranger^  but  the  heir  of  the  Came  vouchee ;  fitaye  i£ 

lie  (hews  caufe.    Ibid. 


[70  J 


* 

(S.  8)  Voucher  of  Baron  or  Feme  £y  each  other. 


1 ,  1  N  aflxie  againft  baron  and  feme,  the  baron  madi  default^  the 
^  feme  appeared  and  prayed  to  be  received,  and  was  received^znd 
vouched  her  own  baron  as  affignee^  and  (hewed  deed  of  it,  and  he  en- 
tered into  the  warranty  of  his  own  free  will,  and  pleaded  in  bar.   Br* 
Voucher,  pi.  91.  cites  8  Aff.  33. 
£9  if  a  «v».       2.  If  a  man  enfeoffs  a  woman  with  warranty j  and  thev  intermarry 
man  infjfi    j^j  ^j.^  impleaded,  and  upon  the  default  of  the  hujband  the  wife  is  rr- 
ta^"a7ty[     ccivcdy  Ihe  fliall  vouch  her  hulbancT,  &c.  notwithftanding  Ac  warran* 
and  they  in-  xy  was  put  ill  fufpence.    Co.  Litt.  390.  a. 

ttrmu*  ry  jiti^ 

are  impleaded,  the  ^uibaod  (haU  vouch  himiiBlf  aod  wife  bf  force  of  the  faid  wamnty.    Co.  Litt. 
Z^oi  a» 
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(S.  9)  Voucher  of  what  Perfons.     Parties. 

!•    jd^^  ^^  ^  againft  baron  and  feme  and  E.  which  E,  madi  de^ 

-^  faulty  and  the  affife  awarded  by  his  default,  and  the  baron 
mnd  fime  pleaded  record  in  bary  and  failed  at  the  day,  and  the  femt 
was  received  and  vouched  this  fame  A.  and  had  the  voucher  by  awards 
notwichftanding  Chat  he  was  out  of  court  by  his  default,  and  fuch  a 
peribn  :^inft  whom  procefs  (hall  not  be  awarded  by  reafon  of  de- 
fault.   Br.  Voucher,  pi.  95.  cites  13  A/T.  I. 

2.  Aff^i  againft  twoy  the  one  toot  the  tenancy  and  vouched  the  other^ 
who  entered  into  the  warranty  and  pleaded  in  bar.  And  there  it  is 
Cud  diat  he  who  vouches  fhall  recover  in  value  againft  him  who  is 
vouched;  quod  nonnegatur.  Br.  Voucher,  pi.  98.  cites  16  AIT.  Z9, 

3*  In  affife  the  tenant  vouched  the  baron  and  feme  named  in  tht 
^jffe^  who  entered  into  the  warranty,  &c.  without  deed,  &c.  and 
were  received  by  award ;  quod  nota  bene.  Br.  Voucher,  pi.  ioi« 
cites  26  Aill  26. 

4.  Pracipe  quod  reddat  againft  J.  who  vouched  2,  who  entered 
into  the  warranty,  and  vouched  the  tenant  by  arrange  namey  and 
(hewed  cauie,  and  the  voucher  admitted,  and  proeefs  granted  againft 
the  tenanty  though  he  be  tenant  in  the  a^ion.  But  quaere  if  it  appears 
that  he  is  tenant,  when  it  is  by  a  ftrange  name.  Br.  Voucher,  pL 
113. cites  II  £.4.  7* 


(S.  10)     Voucher  of  what  Perfons*     Heir,  Rever^  [  7^  \ 

Jioner,  &c. 

I.  Ct^ENJNTin  tail  has  ijfue  two  daughterly  and  infeoffs  the  one 
^  with  warrantyy  and  dies ;  the  warranty  between  her  and  her 
£ither  is  determined ;  and  yet,  by  caufe  ihewn,  that  reverfion  is  d>- 
funded  t$  another  daughter^  there,  in  formedon  brought  in  name  of 
both,  the  fieoiFee  by  this  caufe  ihall  vouch  herfelf  and  her  (ifter,  and 
otherwife  not.  Br.  Garranties,  pi.  2 1.  cites  ii  H.  4.  20.  Per 
Skrene  &  Thirn.  « 

2.  Tenant  for  life  may  vouch  him  in  reverfion^  Br.  Recovery,  pi.  BrVoncfc- 
14.  cites  14  H.  6.  25.  er,87.ciMi 

3.  In  formedon  the  tenant  cannot  vouch  one  who  is  heir  to  the  ^'  ^* 
Joneri  for  the  tenant  cannot  have  the  general  counterplea,  and 
^erefore  (hall  (hew  caufe.  Br.  Voucher,  pi.  137.  cites  21  E.  4.  iSt 

a6.  per  Cur. 

4.  A.  makes  a  leafefor  life  bjt  dediy  and  grants  over  the  reverfion, 
yet  the  lefTee  may  vouch  A.  F.  N.  B.  134  fH)  in  the  new  notes 
there  (a)  cites  48  £.  3.  2.  6  H.  7.  2.  14  II.  6.  25.  48  £•  3.  2. 
Perk.  26. 

5.  Tenant  fir  Ijfey  remainder  in  taily  remainder  in  fee ;  tencmt  in 
iettllivi$$  afn€.    This  has  fpr  evec  hii]idercd  tenant  for  life,  and  re- 
mainder 


mainder  in  tatU  from  deftroying  the  remainder  in  fee ;  becaufe  the 
fine  has  turned  his  eftate  into  a  bafe  fee,  and  has  deftroyed  all  pri* 
vity  of  eftate }  fo  that  if  tenant  for  life  and  remainder  in  tail  would 
make  a  tenant  to  the  prscipe,  yet  they  cannot  vouch  the  remainder^ 
man  injecy  without  he  will  voluntarily  enter  into  it*  ii  Mod.  I2i« 
pL  7.  Trin.  6  Ann.  B.  R.  Anon. 

(S.  1 1 )  Of,  or  by,  what  Pcrfons.    JVitbin  the  Lien^ 

or  Degrees^  or  not. 

Where  the  I.  3  i?.  I.  cap.  ^O.Jla-  p  N  A  C  T  S,  ^TXfrom  henceforth  in  all 
ftaiutc  is,  infg  of  lyejlm.  I.   ^  manner  of  writs  of  entryy  which  make 

Jhall  noT^^  m^»/w«  of  degrees  ^  none  Jhall  vouch  out  of  the  \  line  : 

vouch  out  of  the  pine  or]  degrees  in  writ  of  entry  within  the  degrees,)  yet  the  ttnara  by  njn^pt 
inay  vouch  out  of  the  degrees ;  per  Perle.  Ad  quod  non  fait  rcfponfum.  Br.  Voucher,  pf.  3*3. 
cites  46  E.  3,  a.  .S.  P,  in.  vmt  •/"  entry  generally ;  for  \\vtj\ctutt  is  only  of  the  tenant  who  V9». 
tbes  in  a  fcire  faci.-ts  to  execute  an  annuity ;  per  Brian.  Quod  nuUus  negavit,  in  a  note.  Br.  Vouclier, 
pi.  1 39.  cites  2  H.  7. 1  r . 1  n  writ  of  entry  fur  tixffviftH  in  the  ^r,  the  /«»..«/  wide  default,  &c.  and  he 

10  rewkanJir  Jhewed  deed  of  remainder,  and  prayed  to  be  received,  and  vouched  out  of  the  lien  ;  and 
good  by  the  opinion  of  the  court,  becanfe  he  is  a  (tranger  to  the  lien,  and  fo  out  of  the  cafe  of  the 
ilatate*  Br.  Voucher,  pi.  164.  cites  x  1  H.  7.  5.  ■  S.  P.  %  Inft.  043.— ^Camtra  offem^  who 
pnys  to  be  received  in  default  oft  er  barcn  \  for  (he  is  party  to  the  writ.    Br*  Voucher,  pi.  1 64.  cites 

1 1  H.  7*  5.  S.  P.  2  Inft.  241.  in  writ  of  entry  in  the  per,  brought  againft  baron  and  feme.*^— 
^0  of  the  ^r<(mtf  in  aiH\  for  he  mall  join  to  the  tenant.  Br.  Voucher,  pi.  164.  cites  ii'H.  7.  5. 
■  S.  P.  and  therefore  (hall  not  vouch  out  of  the  degrees,  i  Inft.  143*— •——And  of  the 
TOOCbee,  in  cafe  of  the  per  &  CUX,  Fleta  fayS|j/!a/  vocatio  deparfona  inparfonamy  &  de  warrmnto  in  fiur- 
rantuM  de  perfonis  in.  brev{  nondnatisf  nffue  ad  ipfnm  eUffeifUot  em ;  and  the  reafon  may  be,  becaufe  it  appears 
that  the  vouchee  is  within  the  degrees  mentioned  in  the  writ.  And  the  words  of  the  ftatute 
are  general,  viz.  none  (hall  vouch  out  of  the  line ;  in  which  words  the  vouchee  is  included. 
Xaftly,  it  had  been  to  little  purpofe  to  reilrain  the  tenant  in  the  per,  and  to  let  the  vouchee  in  the 
cui  at  large ;  fo  as  this  branch  hath  (»s  you  fee)  his  fpecial  reafon.    2  Inft.  243. 

In  writ  of  entry  in  the  per^fuppofing  the  erjiy  by  }V.  and  the  tenant  vouches  PK  and  N.  and  becaufe  it 
as  oufted  by  ftatute  that  a  man  (half  not  vouch  ant  of  the  One,  in  writ  of  entry,  and  of  part  he  is  out 
of  the  line,  and  of  part  within ;  therefore  the  tenant  (hall  be  oufted  of  the  whole  voucher ;  per 
Wiche.  ^  But  Belk.  contra  \  and  thai  he  (hall  have  the  voucher  of  the  one,  and  heihall  warrant 
the  whole,  as  where  a  man  vouches  two,  and  the  demandant  counterpleads ,  and  it  \s  found  that  the  one  haSf 
and  the  ether  neVer  had,  any  thing  in  the  land  dtmandcd^  there  the  one  Qiall  warrant  the  whole.  But  per 
Kiiton,  in  this  cafe  the  demandant  (hall  recover  the  moiety  of  the  land.  Quod  Belk.  omnbo  ne- 
gavit.   Br.  Voucher,  pi.  40.  cites  48  E.  3.  29 . 

Enini  in  the  per  of  renty  the  tcrtenant  appeared,  Tind  faid,  that  y,  S,  v/asftiftd  in  fee  of  the  land,  dif- 
eharrea  of  the  rent^and  gave  it  to  lis  anc^Jltriu  tatl,  and  vouched  the  dotHn-y  by  teafon  of  the  rev(rf%am\  and 
the  beft  opinion  was,  that  he  may  vouch  out  ef  the  degrees  of  the  land  ;  for  this  is  another  thing 
than  isin  demand,  and  therefore  out  of  the  cafe  of  the  ftatute ;  and  the  gift  in  tail  above,  Kvith  the  rt- 
verfion,  isfuficient  caufe ;  but  he  need  not  to  fhtw  the  dud  \  for  there  the  demandant  cannot  anfwer 
to  it.    Br.  Voucher,  pi.  1 38.  cites  21  E.  4.  26. 

.  f  Lien  is  properly  the  binding  of  the  vouchee  by  force  of  the  warranty  j  for  the  vouchee  (ayi 
que  aves  vous  a  lier  a  garranty ;  and  then  the  tenant  (hews  the  lien,  that  is,  the  deed  or  fine,  Sec 
that  binds  him  to  warranty.    Here  it  is  taken  for  the  degrees.   2  Inft.  243. 

In  a  writ  of  entry  in  the  per  &  cut  againfl  B.  of  the  feoffment  of  ji.-rr^^A.  dies,  B-  (hall  vonch  th« 
heir  of  A.  for  the  heir  is  within  the  intention  and  meaning  of  this  law,  leaft  he  (houldlofe  his  war* 
ranty  (fo  much  favoured  in  law)  by  the  ad  of  God,  viz.  the  death  of  A.  2  Inft.  243. 

♦[72] 

•  That  IS,  Or  in  ♦  other  writs  of  entry ^  where  no^  mention  is  made  ofdegrnsy 
enti7  in  the  ^*'^*  ^^^  fi^^  ^^  ^  maintained^  but  in  cafes  where  the  other  write 
Poft.  2        of  degrees  cannot  lie  nor  hold  place* 

l«  •  *43«         2.  Ingrcflii  ad  terminum  fui  prateriit^  f^PP^Ms  *^^  ^^  h  % 
and  H.  the  tenant  faid  that  bit  tnttrtdby  J,  mf^  and  not  by  J.  and  fe 

judgment 


judgment  of  the  tt^rtt,  &  non  allocatur;  becaufe  it  is  out  of  the  cafe 
of  die  ftatute,  and  is  no  mifchtef  of  voucher,  by  which  he  vouched 
him  alone,  and  well,  by  award.  Quod  nota«  Contra^  it  feems, 
%vhere  the  entry  is  fuppofed  by  ttvo^  where  he  enters  ^  3  ^r  4 ;  for 
there  he  cannot  have  the  voucher  out  of  the  degrees,  fir.  Enter 
en  le  Per,  &c.  pi.  4.  cites  44.  £•  3. 31. 

3.  Entry  againft  T.  m  which  he  had  not  entry,  unlefs  by  R.  of 
M,  to  whom  7*  demifed  itj  who  wrongfully^  and  without  judgment^ 
dijfeifed  the  demandant  \  tuAxht  tenant  faid^  that  he  entered  by  Wm 
and  not  by  R.  and  M.  judgment  of  the  writ ;  by  which  the  demand 
danty  by  coertion  of  the  court,  was  compelled  to  maintain  that  he  en^ 
tered  by  R,  Prill ;  and  the  others  e  contra ;  for  this  plea  goes  infaU 

fifying  the  entry  \  and  alfo  the  voucher  fball  enfue  accordingly ;  for 
he  cannot  vouch  out  of  the  degrees^  and  therefore  he  cannot  vouch 
W«  in  this  cafe,  and  confequently  of  neceffity  jhaU  plead  it  to 
the  writ^    Npta.    Br.  Enter  en  le  Per,  &c.  pi.  5.  cites  44  E. 

3-  39-     , 

4.  A  bargainee  cannot  vouch  by  force  of  a  warranty^  annexed  /« 

the  eftate  of  the  lands  \  for  he  that  is  in  by  the  ftatute  [of  ufes,]  is  • 

in  en  le  poft  ;  for  he  is  not  in  the  poffeffion  by  the  mere  contra ff  of  the 
party^  but  by  the  general  law  of  the  land',  and  therefore,  by  the  writs 
of  entry,  cannot  be  faid  to  be  en  le  per,  that  is,  by  fuch  a  one  $ 
and  he  that  is  in  the  pojl  cannot  vouch }  for  a  warranty  is  a  covenant 
annexed  to  the  freehold,  whereby  the  party  azrees  to  take  it  up  yAitn 
controverted^  and  to  defend  it;  it  can  therefore  only  extend  to  thofe 
that  claim  the  freehold  from  him,  and  not  thofe  that  come  to  it  any  ' 
other  way;  but  he  may  rebuts  for  though  he  has  not  covenanted 
to  defend  the  land&  to  him,  yet  he  cannot  claim  them,  becaufe  when 
any  man  covenants  to  defend  the  lands,  be  it  to  whom  it  will,  it  ap- 
pears thereby  that  the  warrantor  can  have  no  right  to  claim  them, 
unlefs  a  new  title  appears  after  the  warranty.  G.  Law  of  Ufes  and 
Trufts,  102, 103. 


[  I.      A  Boftardmzy  be  vouched  as  heir,  if  he  enters  into  the  inhe- 
-^  ritance  defcended  from  the  father,  becaufe  he  may  be  heir 


(T)     How  it  fliall  be  made.     As  Heir.  [  73  ] 

bee  (U) 
pi.  I. 

Br.  VoM. 

by  continuance.    21  E.  3. 46.  ]                                                        67.  cites 
[  2.  So  he  may  be  vouched  as  coufin  and  heir.    27  E.  3.  84.  s.  c 

imivjkhna  beir,  now  the  baitard  fhalt  not  be  vouctied  as  heir,  nor  the  heir  of  the  baftard,  if  he  be 
in  by  defcent ;  for  now  the  warranty  is  determineily  nor  the  lord  cannot  enter  npon  fuch  heir; 
and  then  it  feecns  that  he  has  gained  the  land  there,  not  only  againft  the  muUer  and  his  heirs,  who 
are  privy,  but  againft  all  others.  Br.  Voucher,  pi.  154.  cites  5  H.  7. 2.«-^Br.  Garranties,  pU  SS. 
cites  S.  C. 

'A»d  it  was  faid  there,  that  where  th^  baftard  is  vouched,  the  mulitrjball  h  vwckedwUb  bift  alfo, 
and  therefore  if  the  mulier  dies  without  heir,  the  warranty  U  loft.  And  Brook  fays,  it  feems,  tluc 
the  hjJLard  may  6t  veucbed  a/one  witbmt  tbe  muiier;  becaufe  he,  by  continuance  of  poiTeflfion,  may 
gain  the  land  as  heir.  Coiitra  of  the  youngeft  fon.  Quaere.  Bn  Voucher^  pi.  i54«  Cites  5  H.  7* 
-Br«  GaiTanttcsi  pi  8S.  cites  S.  C. 

[3- If 


73  Oouciier; 

If  fadi  [  3»  If  the  younger  fin  inters  into  the  land  difienJiifrom  thefd* 

younger       fhiry  he  fhall  not  be  vouched' as  heir  to  the  father,  but  becaufe  of  the 

M%9,  the  parol  fhall  nnc  demur  s  for  he  cannot  be  heir  by  any  continuance  of  poiTeffion.  Br.  Voo- 
filer, pL  67.  cites  S.C.  « 

[4.  If  a  man  vouches  bimfelfdnd  another  as  couftn  and  heir  to  J* 
S.  (hewing  caufe,  he  need  not  vajbew  how  cottfim    27  £.  3.  84.  ] 

i5.  If  ^c  fat  her  aliens  with  vrirtzxiXy^anddies  feifed  of  other  land^ 
his  ildeft  fin  enters  into  the  land  and  dies  without  iffue*  In  a 
writ  of  dowet  brought  againft  the  alienee^  the  alienee  may  vouch  the 
%dfon  as  heir  to  the  &ther ;  for  he  has  not  any  warranty  from  the 
eldcft  fon.    27  E..3.  87.  Adjudged.  ] 

6.  Prsecipe  quod  readat ;  the  tenant  vouched  71  Procefs  conti^ 
nued  till  he  was  returned  dead^  and  the  tenant  vouched  K.  Jifter  and 
heir  of  T.  For  per  Thorpe,  when  a  man  vouches  one  and  he  dics^ 
the  tenant  cannot  vouch  a  ftranger  to  the  blood,  nor  any  othef  but 
the  heir  of  the  firft  vouchee.  Quod  nemo  negavit.  Br.  Voucher, 
pi.  18.  cites  41  £.  3.  28. 
*  7.  Formedon  in  remainder  of  a  manor ^  the  tenant  as  to  two  acres 

parcel  of  it^faid  that  R,  duke  of  E,  wajs  feifedofthi  manwr  of  which 
the  two  acres  are  parcel,  and  infeoffed  E.  M.  And  the  duke  had  ijfue 
king  E,  4.  who  had  iffue  the  queen^  GceUj  and  jlnne^  and  the  (aid  E^ 
M.  infeoffed  J\  S,  who  infeoffed  J.  B.  who  Enfeoffed  T.  fF.  who  /«- 
feoffed  the  tenant^  and  fo  as  ajfignee  E.  M.  vouched  to  warranty  the 
queen^and  C,  and  Anne  herjmers^  as  heirs  of  the  duke.  And  fofee 
though  the  eldejlfifter  Jhall  be  heir  to  the  crown^  yet  (he  is  not  fole 
heir  to  the  land  of  another  anceftor^  nor  to  the  warranty^  but  (he  with 
her  (ifters,  and  by  the  nonage  of  C.  and  A.  prayed  that  the  pa-^ 
rol  demur,  &  adjornatur.    Br.  Voucher,  pi.  104.  cites  3  H.  7* 

8.  If  one  have  divers  %varrantiesj  and  they  fall  by  defcent  upon  a 
perfin  heir  unto  them  bothy  yet  he  muji  be  vouched  only  as  heir  unto  ene\ 
and  the  reafon  is  apparent  (whether  you  regard  the  demandant  or 
the  vouchee)  for  as  to  the  demandant  it  is  a  kind  of  plea  in  bar, 
and  therefore  ought  to  be  fingle;  for  the  demandant  may  coun« 
terplead  the  poiTei&on  of  the  vouchee  and  his  anceftors,  which 
they  cannot  do  if  they  be  divers.  Per  Hobart  Ch.  J.  Hob.  294 
in  cafe  of  Sir  H.  Roll  v.  Sir  Ro.  Ofborn,  cites  31  £.  3.  Fitzh. 
Voucher  25. 

r  74  ]  (U)  Voucher.  Who  may  be  vouched.  In  RefpeS 
of  the  Pojfejion.  [Gavelkind.  Burougb  Engltft). 
Bajlard.  ] 

If  the  war.  [  !•  T  F  hmddefcends  to  two  brothers  in  gavelkind  who  enteVy  diey 
rantor  faacb  -i-  may  be  vouched  to  warranty  as  one  heir»    43  E.  3.  lo* 

Sdktd,    »7  E-  3-  61.  25  E.  3.  38.  19  E.  1.  Ayd.  172.  i  E.  3.  13.  ] 

the  eldeft  fon  ihall  be  vouched  alone.  But  the  tenant  may  alfo  vouch  the  others  for  the  poObflioo* 
Per  Hobcn  Ch.  J.  Hob.  ii.  citM  tS  £.  3.  aa<  ■  ■ .  S.  P.  Per  Hobert  Ch«  J.  Ibid.  25.  in  cafo 
•rftoUv.(MbQnicit«S.C. 

[a  But 


[  2.  But  if  the  land  in  demand  be  gavelkind,  yet  the  tenant  can  'n  ^^^  "^ 
not  vouch  the  2  brothers  as  one  heir  without  alleging  that  they  have    ^^^  74S' 
gavelkind  land  ly  defcent\  (for  the  warranty  defcends  only  upon  the  '     -^ 

cldeft.)  43  E.  3.  19.  Curia  17  E.  3,  6i,     For  the  youngeft  is  W  a  man 
vouched  bccaufe  of  the  poflefTion.  ]  J/;;^^^;  ^f  ^ 

^aveiki'iJ,  if  he  does  not  vouih  th*  eld-Ji  m  Uir,  <inJ  th  fIJ.Jl  ami  the  two  others  for  the  P'-JF^jpof-t  he  (hall 
not  recover  in  value  agaiafl  the  heir  ot  the  laud  which  iie  has  out  of  gavelkind.  Br.  Kecovery,  pU 
43.  cites 4  E.  3.  55. 

f  3.  If  no  land  defcends  to  the  heir  at  common  law  but  gavelkind  If  a  ™aa 
land,  yet  the  heir  at  common  law  may  befolely  vouched  without  the  ^^^  ' 
other  brothers ;  becaufe  the  •  warranty  defcends  folely  upon  him.  made  by 

Contra  38  E.  3.  22.  b.  ]  anceftor  hi 

"*  gavelkind^ 

he  ftiall  fird  vouch  the  eldeft  as  heir  at  common  hw>  and  that  land  in  gavelkind  is  defcended  to 
the  heir  and  Vtis  brothers, and  vouch  them  by  reafon  of  the  poirediou.  Per  Suliard.  Br.  Vouchert 
pi.  1 19.  citea  ai  E.  4. 10. 

*£•  P.  Br.  Garranties,  pi.  44.  cites  21  £•  3*  tw 

[  4*  If  land  defcends  to  2  coparceners  in  gavelkind^  and  the  eldejt 
enters^  yet  the  youngcji  cannot  he  vouched  with  the  eldejl  before  ber  en* 
try ;  (for  flie  has  not  poffe/Hon  for  which  (he  is  vouched.)  43  £• 
3.  19.  Curia  17  E.3.  61.  admitted.  ] 

[5.  \f  tht  younge/l  fon  enters  into  the  land  defcended^  he  may  be  AmantrAM 
vouched  becaufe  of  the  poiFeifion.  21  £•  3.  46.  38  £•  3.  27.  b.  cbatM^tad 
adjudged.!  daywatgi, 

J       ^         J  xtcn  by  thg 

rdly  and  pettii'tig^  tlU  M.  d'.eti ;  the  tenant  revouchtJ  J.Jon  and  heir  of  M,  within  age,  and  the  parol  de^ 
rt\MXTt^,\\\e  demindan' Jtid  that  y.  it ymn^ff} fon,  the  tenant  f.dd that  hi  entered  as  j&tfiV, and  bccaufe  the 
demandant  could  mt  diny  iiy  the  voucher  Oouti  uotwithftanding  that  there  was  an  elder  fon.  Br.  Voiu 
€her>  pU  60.  cites  ji  £.3. 27.— JSr.  Counterplede  Voucher,  pi.  25.  cites  S.C. 

[  6.  The  ygungeji  fon  having  land  by  defcent  in  borough  englifh  Br.  Coun- 
may  be  vouched  with  the  heir  at  common  law.     I  E.  3.  13.]  y^^^l^  ^^ 

pK  5.  cites  40  E.  3.  14. — S.  P.  Br.  Voucher,  pL  119.  cites  aa  E,  4.  jo.  —J®.  361.  pi.  3., 

Trin.  11  C;«r  K,  K.  in  the  cafe  of  Rekvl  v.Malster;  it  was  agreed  by  all  the  court  that  cho 
y'>un.c;ell  I'cn  in  bi>roir  h  eiigi'ih  ihall  he  vt.uchcU  and  charged  for  the  deb:  of  thcfarher,  butthac 
he  Ihall  not  l>e  hound  by  warranty,  nor  vouch  upon  warranty  made  to  the  father  and  his  heirs. 

[7.  If  a  laftard  enters  into  the  inheritance  after  the  death  of  his  The  baf- 
fathevy  he  may  be  vouched  becaufe  of  his  pofTeffion.  21  £.  3.  46.  J    J,^,.^  v^^Kh^d 

alone  uithout  voucliiog  the  muiier,  becaufe  the  bnftacd  \%  heir  in  appearance,  andfhall  notdiiuhlo 
himfelf.  Co.  Litt.  376.  b.  Wheiea  m.ta  Xxa  buJlAt d i-ifni: a*'d mvr%er  p^iyie^M,\\  the  bjjl.rd  enter i^ 

a  mrtn  (hall  vouch  the  muiier  as  heir  at  common  law,  z^tlfht'u:  Ixtm  tie  bvij}i.*d  hai  entered  i  1:0  cer- 
tain •  land  of  the  father,  who  made  the  warranty,  and  vouch  him  by  the  potleflion.  Br.  Voucher, 
pi.  119*  cites  za  £.4.  xo.  '^F  7  C  1 

f  8.  If  'iJifterSy  whereof  one  is  a  baftard.^  enter  into  land  defcended 
as  coparceners^  they  may  be  all  vouched  by  the  warranty  of  the  an- 
ceftor becaufe  of  the  pofFeflion.     17  E.  3.  59.  ] 

9.  In  dower  the  tenant  vouched  to  warranty  himfclf  and  his  bro- 
ther^ and  (hewed  for  caufe  that  the  land  was  dcpartabh  ;  but  this  was 
adjudged  ill,  unlefs  he  fays  more,  becaufe  in  fuch  cafe  he  fhcill  only 
have  aid  prayer,  and'  afterwards  he  fhewed  caufe  by  feoffment; 
and  then  it  ftood.  Fitzh.  tit.  Voucher,  pi.  113.  cites  Mich. 
%%  E,  3. 

Vol.-  XXn.  G  {X}  Voucher. 


1 


7i  fSUmthtt, 


^/ol^Y  (^^    Voucher.     In  what  Cafes  it  lies,  where  the 
^  c  on  p .      y^^cifgg  jg  prefent^  though  it  docs  not  lie  in  the 

Afiion. 

[  I.  'X'  H  E  tenant  may  vouch  ajlranger  in  a  writ  of  dower^  if 
-^    the  flianger  be  prefent  in  court.    22  E.  3.  i.  ] 
[  2.  So  the  voucncr  lies  in  this  cafe,  though  the  vouchee  demands 
thelieny  and  the  tenant  Jbews  it.     22  E.  3.  I.  ] 
In  an  aflife       [  3.  In  ajpfe  the  tenant  may  vouch  zjhranger  who  is  not  named 
JJttT''  •     *^^  *^  ^^^'  *'  *^  vouchee  be  prefent.     Com.  Aflife  of  Frcfli  Force 
S«.mil    89.  b.    Co.  8.  50.  25  AIT.  14.  admitted.  ]  • 
not  vouch        [  4«  In  ajfiffe  the  tenant  may  vouch  another  named  in  the  writ, 
any  one,      if  he  will  enter  of  his  own  good  will.    22  Aff.  19.  26  Aff.  26.  ad- 
SJ^    judged.    9  H.  5.  14.  Co.  f.  50.  ] 

in  the  writ^       [  5*  Bui  the  voucher  does  not  lie  iii  this  cafe,  if  the  vouchee  will 
prdent  not  of  his  own  good  will  immediately  enter  into  the  warran^.    Ca 


and 

when  ne  IS   o    --^   i 

vouched,       ^*  50^  J 


«nd  would  prefently  enter  into  theu'arranty,  and  warrant  the  land ;  but  in  an  aflife  of  mrtdofwef^ 
Ur  be  may  vouch  at  large.    F.  K.  B.  1 78.  (E)  (F)  Br.  Voucher,  pi.  146.  cites  F.  N.  B. 

accordingly. 

[  6.  In  a  writ  of  entry  in  nature  of  an  afftfe^  the  tenant  may  vouch 
another  named  in  the  writ.    9  H.  5. 14.  J 


(X.  2)    Voucher  in  Dower. 

Br.  Vou-  I  I*  Y  F  die  heir  be  in  ward  to  the  mother,  as  guardian  in  focage^ 
Cher,  pi.  64.  A  and  (he  brings  writ  of  dower  againft  an  alienee  of  the  baron 

^^2.*  But  ^'^  warranty,  the  alienee^  upon  (hewine  of  the  warranty,  cann&t 
by  Wilby  voucb  the  heir  in  ward  of  the  demandant^  oeczuk  he  may  bar  her  by 
J.  tiie  vou.  this  matter,  and  caufe  her  to  be  endowed  of  th^piuis  belle  part.  21 
Sa^his  Mfe  ^*  3'  *^'  ^*  (Ql**''*  J  f^^  perhaps  the  vrarranty  is  felfe,  and  there** 
weliywhere  fore  it  (hall  be  tried  upon  the  voucher.)  ] 

the  iM«tf  *  [  2.  But  otherwife  it  is  in  this  csJe,  if  the  demandant  he  guar" 

^cTiU^'Z  ^^^  hfirvice  of  chivalry,  t  21  E.  3.  28.  b.  ] 

teflcr ;  for  thm^h  the  f emu  has  in  vfarJ  Utuuits  injocage^  it  wtay  bt  thai  the  bar  hai  ajf*  Umaitt  m  ttiva/ty  ; 
and  it  it  not  reafon  that  ihe  ihall  take  dower  of  thofe  tenants»  becaufe  of  dower  due  fiom  no  other 
tenancy  unlefs  of  tliofe  which  the  heir  is  bound  to  warrant ;  and  though  the  tenant  products  deed 
with  watrantyi  the  feme  cannot  be  party  to  try  it  f  aiid  therefore  it  is  reafon  that  the  heir  (hall  be 
vouched  who  is  privy  to  the  deed,  and  who  may  cry  it.  Br.  Duweri  pi.  4a.  cites  »t  £•  3.  50. 
t  Br.  Voucher^  pi.  64.  cites  S.  C* 

*[76] 

f>m^^\^,^m^       [  3.  In  writ  of  dower^  if  the  tenant  vouches  the  beir^  who  has  a 
Fol.749.    rent  r/ferved  upon  an  ejiate  tail^  the  demandant  Jball  not  be  compelled 
to  take  this  rent  inlicuofdower^  becaufe  file  ought  to  have  an  eftate 
during  herlife,and  this  may  determine  before.     17  £.  3*  ^^  ] 
4.  Ifthiifcme  of  the  father  brings  dowar  againft  the  feme  ofthi 

grandfather 


granifaihtr  iinant  in  dower^  who  vouches  the  heify  it  is  no  founUr' 
pUd^  that  /he  herfelfmay  plead  her  elder  dower  in  bar,  by  which  the 
heir  entered  into  the  warranty,  and  pleaded  it.  Br.  Counterplec  de 
Garrantie,  pi.  8.  cites  5  E.  3.  and  Fitzh.  Voucher  249.  and  M.  3 
£.  2«  ibid.  209. 

5.  In  dawer  the  tenant  vouched  the  heir  of  full  age^  and  {hewed  Br.  Dower» 
deed,  as  he  ought.  Qiisere  5  but  it  is  faid  there  that  he  muft,  Br,  pi-  98.  cites 
Monftrans,  pi.  j  52.  cites  48  £.  3.  5#  ^' 

(X.  3)    Voucher  in  Ward.     [How.^ 

{  I.  T  F  a  man  be  in  ward  for  his  land^  he  cannot  be  vouched  gene* 
^  ral/fj  but  he  ought  to  be  vouched  in  ward,  otherwise  the 
writihall  abate.     17  E.  3.  47,  b.  becaufe  the  land  in  ward  (hall  be 
rendered  in  value*    25  E.  3^  51.  b.  52.  ] 

f  2.  So  it  feems,  if  he  be  in  vf^ri  for  his  body  only^  and  not  for  any 
land  at  the  time  of  the  voucher,  yet  he  ought  to  be  vouched  in  ward* 
Contra  17  £.  3.  47.  b«  ]  f 

[  3.  If  he  who  is  to  be  vouched  be  in  ward  of  the  king^  he  (hall 
be  vouched  in  ward  of  the  king*  26  E.  3.  58^  b»  x  E.  3. 
I3.b.3 

[  4.  If  a  man  devifeslani  deviiable  to  another  during  the  nonage  (f 
his  heiry  and  dies,  the  heir  may  be  vouched  in  the  ward  of^the  devi^ 
fee.     27  £•  3. 79.  adjudged.  J 

5*  In  dower  if  the  tenant  vouches  the  heir  within  age,  he  iha]l 
vouch  him  in  ward  of  fuch  a  one,  if  he  be  in  ward^  Br<  Dower, 
pL  98.  cites  48  E.  3.  5. 


(Y)  Voucher  in  Ward.  When  an  Infant  i^  f  77  1 
vouched  in  Ward,  in  ivbofe  Ward  he  ought  to  be  sce  (x.3) 
vouched.  P^'** 

f  1.  I  F  the  king  grants  over  the  ward  of  the  body^  and  land  of  a  *  Br.  Vou- 
*  ward^  the  heir  may  be  vouched  in  vfMAofthe  grantee,    46  mitts' s.' a' 
E.  3.  19.  b.  •  3  H.  6.  17.  b.  18  E.  3.  38.  b.  20  E.  3.  58.  i  E,  3.  — in^^w, 

vatthad  the 
fuar£amSf  beemfe  the  banti  held  Jam  land  of  the  Idng  In  chief ,  andfome  ittfocage^  and  died*  the  Ueir  with* 
m  agCy  and  the  kinf^  panted  tl>e  ward  •/the  body  to  rmff  and  the  ward  oftbt  Und  to  motbcr ;  an>l  therp- 
fore  he  vowbed  ibegMitrdiams,sni^  prayed  aid  of  rhe  king,  and  could  not  have  eke  aid,  becaufe  the  V.u\% 
hail  amoved  hif  bandt»  and  therefore  had  the  voucher  wkhoui  tbfi  aidi  «nd  fummons  ifTued  asaimt 
aUs  emdU  vcucbtd tb$  beir  aifof  by  r^g^  ofjocage^  aud  had  (iimmODS  againft  all.  Br*  Voucheii  pU 
37.  cites  47  £•  '%•  1%. 

[  2.  If  there  are  £verft  lords  byfervice  ofchivalry^  to  whom  be  is 
in  wardj  he  ought  to  be  vouched  in  vrard  of  ally  becaufe  the  charge 
ought  to  be  equally  upon  all.  46  E.  3. 20.  2X  E.  3.  53.  22  E.  3.  i. 
bt  i.  b.  25  £.  3. 52.  b.  1  £.  3.  26.  ] 

O2  [3.  5# 


17  O0OC!«t. 

?**'*^*r  [  3-  ^^J*^  ^*^'  ^^  vouched  in  ward  ofthi  Itng^  and  ofthi  ethsr 

agaiiSl  E.    l^^^t  whcrc  hc is  inward  to  aJK     i  E.  3,  16. J 

M.  who  wmebedto  warrant|r  the  }m  andbtir  in  ward  of  tU  kirngf  tmd  diver jc  otUr  hrds, gmardiaKt  •/ 
9fher  lunds  of  the  fain«  heir  in  their  hands,  and  was  oufted  dtthe  other  Igrtls,  and  they  forceafed, 
and  awarded  thai  hefue  a^cdnji  the  king  ;  and  after  frocedindo  came  ;  and  upoa  this  he  vmtched,  at  tthpvgf 
the  fame  heir  in  ward  of  the  king  and  the  other  lorils,  and  wasoufted  of  the  other  lords,  becaafe 
when  the  heir  is  in  ward  of  the  king,  all  his  land  (hall  be  awarded  into  the  hands  of  the  king*  and 
ont  of  bis  tends  livery  ttiall  be  fued «  to  which  all  the  juftices  agreed.  Br.  Voucher,  pi.  46.  cites- » 
H.4.a3* 

[  4.  So  if  the  heir  be  in  ward  to  a  lord  by  knight  fervid  forfitm< 
landy  and  in  ward  to  bis  next  friend  for  focage  land,  and  the  heir  is 
vouched  by  a  ftranger,  he  ought  to  be  vouched  in  the  ward  of  both 
becaufe  the  charge  ought  to  be  equal.     25  E,  3.  5 1.  ] 

[5.  So  if  a  writ  of  dower  be  brought  againjl  the  alienee  of  the  ha^ 
ron^  who  vouches  the  heir,  he  ought  to  vouch  him  in  ward  of  the 
guardian  in  chivalry,  and  alfo  of  the  guardian  in  focage,  if  thede- 
mandant  be  not  guardian  In  focage.     25  E.  3.  50.  b.  51.] 

[6.  The  fame  law,  though  the  demandant  be  guardian  in.  focage  I 
tor  the  alienee  cannot  pray  that  the  demandant  endow  herfelf  of  the 
pluis  belle  part;  but  the  guardian  in  chivalry  may,  when  he  comes 
m.  27  E.  3.  70.  Admitted.  Dubitatur  25  £.  3.  50.  b,  51.  b.  con- 
tra 21  E.  3,  28.  b.  Adjudged.] 

[7.  If  baron  and  feme  bring  writ  ofdower^  the  tenant  may  vouch 
die  heir  of  J.  S*  in  ward  of  the  baron^  though  he  be  demandant.    22 

E-3-3-] 
,^_-i        [8.  If  an  heir  be  vouched  in  ward  ofdiverfe  lords^  and  after  it 

•  Fol.  750.  abates  by  return  of  the  death  of  one  of  the^lords^  he  ought  to  be  ♦^ 

vouched  in  ward  of  the  lords,  and  of  the  executor  of  him  who  h  dnuL 

22  E.  3.  3.  b.] 

[9.  ytnd  in  this  cafe,  if  another  of  the  lords  had  aliened  his  eflatt 

after  thejirji  voucher.,  yet  he  may  be  vouched  in  his  ward  with  the 

others  i  tor  he  (hall  have  his  recovery  againil  him  of  the  land  \riuch 

he  had  the  day  of  the  firft  voucher.     22  E.  3.  3.  b.] 

[10.  But  in  this  cafe  he  may  vouch  him  in  vv^ard.  of  the  ajfignet 

with  the  other Sy  if  he  will.     22  E.  3.  3.  b.J 


r  ^g  T  (Y.  2)    Voucher  by  the  Statute,. 

[l.  T  F  baron  and  feme,  feifed  in  fee  in  right  ofthefeme^  gtffe  to  «*- 

'^  other  in  tail,  and  after  they  die,  the  heir  of  the  feme  fhall  not 

•  See  (B.a)  be  rebutted  by  the  ^Jlatute  de  bigamis  by  the  reverfton  with  ajfetsfrom 

'^'  ^*  the  baron ;  becaufe  now  by  the  difagreement  of  the  heir,  it  is  only 

the  gift  of  die  baron,  by  which  he  has  made  a  difcontinuance  and 

gained  a  new  reverfion,  which  the  heir  is  to  defeat  by  thi^aSiotti 

and  therefore  this  ihall  not  be  any  bar.    38  £.  3.  33.  Adjudged.] 

2.  In  formedon  of  certain  land  and  rent,  the  entry  into  part  fludl 
abate  the  whole  writ;  for  he  has  f^fified  his  own  writ  by  his  own 
^.    Bn  Voucher,  pi.  109.  cites  5  £•  4.  Ii6. 


(Z)  Vouched 


QlQuciier«  7% 


(Z)  Voucher.  Judgment.  In  what  Cafes  the 
Judgment  fliall  h^fnal.  Upon  Pleading  between 
the  Tenant  and  Vouchee. 

[l.  T  N  right  of  ward  againjl  bar  on  andfeme^  who  vouch  7.  5.  ht 
^  demands  the  lien^  and  theyjhiw  the  deed  of  lien,  which  {hews 
his  deed  of  grant  of  the  ward  to  the  feme,  whereupon  the  vouchee 
demands  judgment  whether  he  Ihall  be  bound  by  it,  becaufe  the 
baron  is  a  uranger  to  the  deed ;  upon  which  the  parties  demur, 
and  it  is  adjudged  againft  the  vouchee,  the  judgment  {hall  be  pe- 
remptory againfl:  him,  fcilicet,  that  the  plaintiff  ihall  recover  againft 
the  tenant,  and  the  tenant  over  againft  the  vouchee.  30  £•  3.  6. 
b.     Adjudged,  14.  b.J 

[2.  So  it  had  been  peremptory,  if  it  had  been  adjudged  againft 
the  tenant.    30  E.  3. 6.  b.] 

3.  In  dower  the  tenant  vouched  the  heir  in  ward  of  one  E^.wh^ 
came  and  faid  that  he  had  nothing  in  wardy  and  fo  to  ilTue ;  and  the 
demandant  recovered  immediately.  Br.  Counterplee  de  Qarrantie» 
pi.  5*  cites  10  £.  3.  and  Fitzh.  Judgment,  209.] 

(A.  a)  Voucher.    Judgment,    ^gainji  whom  Judg- 
ment final  ihall  be. 

[l.  T  F  tenant  in  writ  of  right  vouches,  and  vouchee  enters  inU 
*   the  warranty  J  anamakifs  default  after  the^  mije  joined^  ]\xAg^ 
ment  final  (hall  be  given  for  the  deman4ant  againft  the  tenant.  10 
H.  6*  2.adiudged.] 

[2.  Ana  in  this  cafe  the  tenant  Jhall  have  a  common  judgment  to  •TohoM 
have  in  value  againft  the  vouchee,  but  not  final,  fcilicet,  •  quit  for  2^^^"* 
perha^  he  has  loft  but  for  life  or  in  tail.     10  H.  6.  2.  adjudged,  jaigment 

26  H.  8.  8.  b.]  in  value 

was  given 
for  Khe  tenant  againft  the  vouchee.    Br.  Droit  de  Redlo,  pi.  57.  [54]  cites  S.  C* 

3.  \f  tenant  fir  Ufe  vouches  a  Jlranger^  the  demandant  counter^  r  ^^  | 
pUads^  and  it  \&fiund  for  him^  there  he  in  reverfwn  has  m  rctmdy  L  Jy  4 
but  hy  writofrtght.    Br.  Voucher,  pi.  1 10.  cites  5  £.  4.  2.  "^L*  A^* 

ATI  iid^tbe  warranty y  ami  hfei  by  a£tion  trieU  or  by  default.    Br.  Voucher,  pi.  1 10.  cites  5  £.  4.  i. 

4*  Where  two  mah  warranty',  and  the  one  dies,  the  lord  and  the  Bo  Reco. 
heir  of  the  other  Ihall  be  vouched,  and  fliall  have  judgment  of  th^  SS'si!  C^ 
wMe  againft  the  one^  and  againft  the  other;  but  be  iball  not  have 
execution  of  the  whole  again^  eadofthem^  and  the  caufe  is,  becaufe 
each  warranted  the  whole  by  bimfelf,  and  both  the  whde  in  com* 
incMk  Br.  Voucher,  pi.  165.  cites  16  H.  7.  X2. 13. 

G  3  (B.  a)  Re* 


7^  (Ctoucbetf. 


'uiwiiL  (^*  ^)  ^^^^'^^^  ^^  Value.    How  the  Judgment  fhall 

be  given  /«  Dower. 

BrReco-  £j^  T  N  writ  of  dowcr,  if  thz  heir  of  full  age  be  vouched  by  die 
cUm'^'e.^'  tenant  in  the  fame  county y  the  ludgment  (hall  b^  coikiitionalf 

II.  t  that  IS  to  fay,  againft  the  heir,  if  be  has  affetSy  and  that  the  tenant 
?^-  f^b^f  *'  fliall  hold  in  peace ;  and  if  he  has  not  affets^  then  againft  the  tenant, 
pe'ricuio"**  and  the  tenant  over  againft  the  heir,  when  he  has.  ♦  48  E.  3.  5. 
pi.  2.  s.  p.    Co.  9.  1 7.  b.    a  H.  4.  8.  17  E.  3.  20.  18  E.  3.  36.  b.  38.  b.  43 

cites  1  H.      Aff.  32.  J 

*  Br  Voucher,  pi.  3S.  cites  S.  C.  and  P.  But  when  the  heir  is  vouched  in  ward,  there  evenr 
one  fhall  anftVer  for  his  portion,  »nd  the  deitiandant  fhall  recover  as^init  the  tenant^  aod  he  over 
a^aind  ever/  of  them  for  his  poition  ;  fo  that  before  the  tenant  has  recovered  in  value  asaiiiift 
tlicni,  he  fhall  have  tiieir  portion  extended ;  for  though  one  has  aflets  to  anfwer  in  value»  yet  every 
one  thall  render  according  to  his  poition;  and  afterwards ^roni/  cetp$  advakntiam  was  au'ardod 
M^ahtji  taeh/or  bii  portion,  attd  wnt  of  cxUni  to  thtjheriff, 

[2«  If  the  heir  be  vouched  by  other  than  him  who  is  tenant  in  ie^ 
mefncj  the  judgment  ihall  not  be  conditional.     18  £.  3.  36.  b.] 

[3.  [As^  in  writ  of  dower ^  if  the  tenant  vouches  J.  5.  who  vou^ 
ches  the  heir  of  the  baron  in  the  fame  county  who  makes  defaulty  the 
judgment  ihaU  not  be  conditional,  fcilicet  againft  the  heir  of  the 
baron,  &c.  becaufe  the  heir  is  not  vouched  by  the  tenant  in  demef- 
ne ;  but  the  judgment  iball  be  againft  the  tenant,  and  he  over,  &C 
18  £.  3.  36.  D.  adjudged.     28  E.  3.  ()9«  b.  adjudged.] 

[4.  Bui  if  the  vouchee  vouches  the  heir  of  the  baron  in  ward  of  the 
demandant  J  the  judgment  (hall  be  chat  the  demandant  (hall  recover 
of  the  land  in  ward,  and  the  others  (hall  go  in  peace.  56  £.  3. 
Itinere  Litchfield.  Rot.  14.  adjudged.] 

[5.  If  in  dower  the  heir  be  vouched  in  other  county^  who  enters 

into  the  warranty^  and  fays  that  he  has  not  by  defcenty  and  tenant 

avers  that  he  has  ajfetsy  the  demandant  (hall  recover  immediately 

againft  the  tenant  generally,  and  (hall  leave  him  to  fue  over,  to 

have  in  value  againft  the  heir.     17  E.  3*  40*  b.  41.  adjudged.] 

In  dower  [6.  If  the  heir  of  the  baron  in  writ  of  dower  be  vouched  in  ward 

the  tefuntt      iff  the  fame  county  y  and  in  other  counties  the  judgment  (hall  not  be 

I'v  •/rtl^    conditional,  but  againft  the  tenant,  &c.     18  £.  3.  38.  b.] 

^aron  in  ivdrd  of  the  kin^^  and  prnytd  that  he  be  fummoned  in  thf  fnmf  tmntj ;  and  thCTTfore  the  f^me 
could  not  recover  ^  her  dower  immediately*  But  contra  where  he  vouches  the  heir,  and  prays  tbac 
he  htfummanedin  afartign  u6unty.    Note  the  di verfity.    Br.  Voucher,  pi.  4*  cites  3  U.  6.  1 7. 

♦[  86  3 

[7.  [-Sa/]  if  the  heir  of  the  baron  in  writ  of  dower  be  vouched 
in  tire  fame  county^  and  in  other  counties^  the  judgment  (hall  be  con- 
ditional, that  is  to  fay,  againft  the  heir,  if  he  has  affets  in  the  fami 
countyy  if  noty  againfi  the  tenant^  ice.     j8  ^.  3.  55.  adjudged.] 

[8.  In  a  writ  of  dower,  if  the  tenant  vouches  the  heir  in  ward 
of  the  grantee  of  the  king  the  judgment  (hall  be  aeainft  the  heir  in 
ward  of  the  grantee^  and  that  the  tenant  (hall  hold  in  peace.  26  £• 
3.  58.  b.  agreed*] 


[9.  S$  jf  the  hesy  be  vouchtd  in  the  ward  of  the  king,  the  judg- 
ment fiiall  be  againft  the  heir  in  waril  of  the  king,  and  that  the  te- 
nant fhall  hold  in  peace.  26  £•  3.  58.  b.  faid  to  be  adjudged,  and 
there  it  is  fo  held  alfo*     i  £.  3.  16.  b.  adjudged.] 

10*  Grandfather^  fathery  and  fm*  The  grandfather  and  the 
father  died*  The  ffme  of  the  father  was  endowed  of  the  third  part 
of  the  tenements.  i\\c  grandmother  brought  dower  againft  her^  and 
Jhi  vouched  the  heir^  and  the  demandant  recovered  againft  the  feme 
of  the  father,  and  ihe  recovered  over  againft  the  heir  the  third  part 
of  the  remaining  two  parts,  and  did  not  recover  in  value  of  the  third 
part ;  for  die  nrft  endowment  was  more  than  (he  ought  to  have, 
and  (he  (hall  not  recover  over.  Quod  nota.  Br.  Recovery,  pi.  5. 
cites  5  £.  2.  and  Fitzh.  Voucher,  249. 

1 1.  In  dower  the  demandant  had  judgment  to  recover,  and  to 
have  execution  of  the  land  of  the  heir  in  his  ward,  if  he  has  aflets ; 
and  if  not,  againft  the  tenant,  and  he  over  in  value ;  and  if  he  has 
not  to  the  value,  then  that  Jhe  Jhall  retain  for  the  portion  which  Jhe 
hasy  2xAfor  the  reft  that  flye  recover  againft  the  tenant ^^  and  he  over 
in  value.  Br.  Recovery,  pi.  47.  cites  2  £.  3.  and  Fitzh.  Voucher, 
213. 


(C.  a)     Voucher.     Judgment.     How  it  (hall   be  see{B.a) 

given. 

[i.  J  N  writ  of /fett/^r  the  judgment  {hall  be  that  the  demandant  And  the 

"*   ihall  recover  again/i  the  heir  if  he  hasy  if  not  againft  the  te-  t«oant  over 
nant.    17  E.  3.  20.]  J-^";^- 

vouchee.  Br.  Counterplee  de  Garranty,  pi.  7.  citet  6  E.  3.  and  Fitzh.  Vouch.  146.  and  M.  3  £.  s. 
ibid.  209. 

2.  In  dower,  the  tenant  vouched  ttvo  as  beirSy  viz.  the  one  as  heir  Brooke 
in  chivalrjy  and  the  other  as  co-heirs  infocagCy  and  the  one  was  re^  fo7ceThat 
turned  fummoned  and  did  not  comcy  nor  at  the  grand  cape  ad  valen-  if  the  voa. 
tiam,  and  the  otl/er  was  returned  nihil  at  thefummonSy  and  the  like  J*»*  ^  '*f 
at  the  aliasy  and  at  the  pluriesy  and  at  thefequatur  he  was  returned  retlfi!^dUm~ 
nihil  in  land  hy  defcenty  and  that  he  fummoned  him  in  land  which  he  nnntdinLmd 
had  purcbafed'y  and  judgment  was  given  that  the  demandant  re-  hytUSctnt 
iover  the  moiety  againft  him  who  was  returned fummonedy  and  did  not  ^J^'^^j^oe 
come  at  the  grand  capey  ifhehady  &c.  and  ifnoty  to  recover  the  whole  the/Mun/ 
againft  the  tenant ;  and  the  tenant  loft  his  warranty  againft  the  othery  fi*<*U  recvuer 
becaufe  the  fummons  was  not  ferved  in  the  land  defcendedy  but  in  the  'Hji"!-'!^. 
land  purchafed,  which  is  not  well.     Br.  Sequatur,  pi.  4.    cites  %trt'ifbfbe 
Fitzh.  tit.  Judgment,  170.  anno  13  E.  3.  **  wrV>«. 

.^        •*  WWII*//,  as  he 

was  not  here  in  land  purchafed  by  him,  on/  he  be  rammd  mbil,  there  the  temmt  (hall  lofe  his  u  ar- 
rancy»  and  fliall  not  recover  in  value  ;  and  therefore  fee  that  thofc  words  of  fequacur  ad  perictiHim 
of  the  tenant  is  fuch,  that  if  the  tenant  cannot  caufe  him  to  be  returned  fummoned  •  in  land  by 
dcfcenti  he  (hall  lo(e  Ivis  warranty  ;  quod  nota.  Br.  ^e^uatur,  pl«  4.  cites  Fitzh.  tir.  [uH«Tmenr, 
J7o>aaoo  13  E.  3.  ♦f    gj     1 


G  4  3-  The 


Br.  Voa.  j.  The  demandant  demanded  dower y  and  die  unant  vpuehei  the 

X4^' cites  ^"''  ^^^  did  mi  appear  at  the  aliasfequatur;  but  it  did  not  appear 
a  £4./.  8.  what  return  was  upon  the  fequatur,  and  die  demandant  recovered 
again/i  the  vouchee  if  he  had  in  the  fame  county'^  and  the  tenant  to 
hold  in  ^ezc^and  tf  the  vouchee  has  not  ajfets  there^  then  that  the 
demandant  JhaU  recover  againft  the  tenant^  and  the  tenant  over  in  va- 
lue againft  the  vouchee ;  and  yet  the  vouchee  never  appeared.^  nor 
was  party  to  the  record  \  therefore  quxre  legem.  Br  Recovery,  pi. 
20.  cites  2  H.  4*  7* 

3FoT.  752!  (D.  a)     Voucher.     At  what  Time.     [After  Aid.] 

Br.  Vou-      (l*  T  N  pracipcy  if  tenant  in  tail  prays  in  aid  of  herfifier  coparce^ 

^si^c.^  "''"»  ^"^  ^^^  ''»  ^^  ^^y  ^fi^^  vouch  hericlf  and  her  fitter  'as 

Quod  BoU|  affignees  of  the  donor,  upon  warranty  of  their  father  to  the  donor^ 
^  and  and  alEgns,  tofave  the  tail^  becaufe  before  the  aid  prayer  Ihe  could 
^rsSJtho  not  have  the  voucher.    40  E.  3. 22.  b.] 

fame  perion  one  after  another*    '       See  (£.  a)  pi.  29.  S.  C.  and  the  note  there. 

Br.  Vou-  [2.  If  the  tenant  has  aid  granted^  and  pray ee  is  ready  to  join^  and 

cita'^  cf '  tenant  will  not  accept  hinij  he  (hall  not  vouch.  9  H.  6.  3.  b.  Cu- 
Pcr  Cur.       ria.] 

•  Br.  Vott.  [3.  Jfiif  aid  prayer  and  default  made  hy  reverfioner^  the  Uffet 
47*aSi  ^*nnot  vouch  him,  becaufe  he  has  delayed  him  once  before. 
S.C.  ac-      6  H.  4.  2.  b.  *  7  H.  4.  IS.  18  E.  3.  St.  b.  Contra  li  H.  4.  59* 

Cordingly.     b.  Adjudged.] 
^"S.  p.  Br. 

Voucher,  pi.  73.  cites  %l  H.  6.  39.  By  the  opinion  of  the  court ;  for  a.  matt  (hall  not  ht  delnyfdtwUt 
fir  meatulibtjam»  emfe ;  for  the  furft  aid  prayer  was  hy  reveiTion,  and  it  (bill  he  intended  that  the 
lame  reyeriton  Ib  the  capfe  of  voucher.  Br.  Coo ntcrpte  de  Voucher,  pi.  3^.  citcsS.  C— «* 
Bot  Br.  Voucher,  pl«  51*  cites  xi  H.  4.  (9.  That  in  dower  the  tmata  for  life  prayed  aid  of  tim  m 
wtvtrfim^  who  was  fummooed,  and  wwui  notjoin^  by  which  he  vouched  him,  and  had  the  voucher. 
Per  Cur.  notwithiVanding  the  aid  prayer  hcfore ;  contra  M.  40  E.  3.  but  if  \^efh.'tui  other  ioitfe^  ho 
nay  have  the  voucher ;  and  the  faitieif  he  Ihews  no  caufe  ;  contia  if  he  (hews  the  fame  caufe ; 
<|uod  nota.  ythe  prayee  vnll  nctjoiMf  there,  the  tenant  may  vouch.  Per  Cor.  Br.  Voucher, 

pU  6.  ekes  9  H.  6.  3. 

* 

[4.  But  he  might  have  vouched  a  Jlranger  after  the  aid  and  de- 
fault by  reverfioncr.  xi  H.  4.  59,  b.  9  H.  6.  3.  b.  18  £•  3. 
51.  b.] 

[5.  So  after  aid  granted  and  default  by  reverfioner,  the  Uffee  can^ 
not  vouch  him  in  reverfionfor  other  caufe  than  for  the  caufe,yir  which 
he  had  the  aid^  unlefs  the  caufe  be  arifen  after  the  aid  granted,  l8 
E-  3.  51.  b.  Dubitatur.3 

[6.  [But]  after  aid  granted  and  default  by  reverfioner,  the  leflee 
may  vouch  a  granger  as  affignee  to  the  reverfioner.      1 1   H«  4» 

59-*>-] 
K^'^\^^       f7*  ^tenant for  life  has  aid  of  him  in  reverfion^  they  both  may 
cte's.  c.'   v^"ch  afterwards.     •  9  H.  6.  3,!).  18  E.  3.  51.  bj 
iperCor.  f  8.  If  tenant  for  life  has  aid  of  the  king  in  reverfioH  gowralfy^ 

and  after  a  procedendo  comesy  he  cannot  vouch  the  king  (that  is  ta 


•  1 


©outljet*  tSi 

by,  to  have  aid  in  lieu  of  voucher)  becaufe  the  leafe  was  with 
warranty,  and  therefore  he  might  have  fhewn  it  before.    9  H.  6* 

3*  '^'J  r  o     1 

£9.  But  in  this  cafe,  after  the  procedendo  the  tenant  /hall  have  L   o2    J 

aid  in  lieu  of  voucher  j^r  a  new  caufe  happening  iince  the  firft  aid. 
9  H.  6.  3.  b.] 

[10.  [5tffl  if  tenant  for  life  has  aid  of  the  king  in  rcverfion  ge-  •  Br.  Von* 
nerally,  and  after  procedendo  comes,  he  fliall  •  not  vouch  a  Jiran-  ^^®^' P*J, 
ger  after^  becaufe  it  appears  that  he  is  to  have  in  value  of  the  king,  but^Brook* 
therefore  not  of  both.     Alfo  peradventure  the  prayer  in  aid  was  m  makes  a 
lieu  of  voucher,  for  the  entry  is  all  one  M^ere  it  is  for  feeblenefs  ^^^^'^-^ 
of  eftate,  and  where  in  lieu  of  voucher,  and  therefore  fliall  not  have  J^^i^co. 
other  voucher,  and  he  has  once  delayed  the  demandant,  and  no  judg-  try  is  aU 
ment  may  be  before  other  procedendo  comes,  and  therefore  the  <»«»  **  '*»• 
pica  fhall  not  be  put  in  die  mouth  of  a  ftranger.     9  H.  6.  3,]  o?vowSr, 

or  for  feeblenefs  of  eft»te,  by  aU  the  clerks,  quod  nota.    And  Brooke  fays,  it  feems  becaufe  tbm 
entry  is  all  one  that  the  tenant  is  at  large  to  vouch  a  ftranger. 

[11.  Afier  aiJr  and  dtfauh  by  him  in  reverjum  the  lejfee  cantut  J'*.^*^'^ 
vouch  the  reverfioner  as  ajftgnee  of  the  reverfion  upon  a  warranty  ^^^*** 
made  by  J.  S.  whoie  heir  the  reverfioner  is,  and  fo  vouch  him  as 
heir  to  J.  S.  though  it  be  a  new  caufe  \  for  he  is  the/amt  per/on  wb$ 
made  default  before*     18  £•  3.  S^*  ^^J 

* 

(D.  a.  2)     In  nvbat  Cafes  a  Man  may  vouch  where 

be  cannot  have  Aid. 

I.  T  N  right  of  advowfon  the  tenant  aUedged gifi  in  tail  to  the  iw-  Br.  AW,  pi. 

*  tber  of  the  tenant^  and  that  A.  the  doner  had  iffue  another  ^^^^^^* 
daughter^  and  the  faid  mother  tf  the  tenant^  and  died^  and  the  two 
fijjers  diedi  and  that  his  aunt  had-  ijfue  P.  by  which  he  prayed  aid  of 
P.  as  his  coparcener  of  the  reverfion  of  the  premifles  which  is  de« 
fcended  to  them  by  the  grandfather,  who  was  the  donor,  &  non  al-> 
locatur ;  for  he  is  not  party  to  the  tail^  and  fo  is  as  a  ftranger  to  this 
eftate,  by  which  he  vouched  himfelfand  the  other  coparcener  of  the 
reverfion  by  reafon  of  this  reverfion ^  ,quod  nota  bene.  Br.  Voucher^ 
pL  3*  cites  2  H.  6.  i6« 

2.  Per  Mai^ham,  in  die  time  of  R.  2.  If  it  might  appear  that 
be  who  prayed  in  aid  could  vouch^  he  was  alwavs  oufted  of  the  aid» 
and  put  to  the  voudier,  except  the  tenant  by  tne  curtefyj  who  might 
pray  in  aid,  but  cannot  vouch.  Quod  non  negatur.  Br.  Voucher;^ 
pL  7  J.  cites  22  H.  6*  39» 


(E.  a)  Vouchtr* 


I 


82  Qouciier^ 


(£•  a)    Voucher.     How  the  Voucher  is  to  be  made. 
^]^J;J3'      In  what  Cafes.     Without  Caufe  Jhewn,  and  in 

what  not. 

Br.  CoTin-    [i.    ^  Man  (hall  not  vmcb  himfifl/mAoat  ciufc  (hewn.    32  H. 

Voucb^J'  .^-  ^3.  b.  40  E.  3.  36.   SO  E.  3.  3.  II  H.  4-  21.  42.  10 

ph  5.cii«    H.  6.  18.  14  H.  6. 4.  21  E.  3.  37,  29  E.  3.  29.  38  E.  3.  4.  b. 

40  fc.  3.  H-  27  E,  3.  89.] 

the  tm  lit  in  uU  vottebu  bmfdf  to  &▼«  the  tail*  h«  Ihall  (hew  caufe ; .  per  Hank .  Br.  *  Voucher,  pi. 
49.  cues  1 1  H.  4«  19.  S.  P.  becaufe  it  is  out  of  the  common  courfe  ;  and  the  demandant  fliaU 
hive  a  counterplea  tn  the  caufe,  — ^So  it  is  when  he  vouches  himfelf  and  his  brother  at  tenant  in 
borongh  engUfh.    a  Inft.  146. 

*[«3] 

•  Br.Coun-  [2,  A  man  (hall  not  vouch  himfelf  and  aftrangery  without  caufe. 
vS?-'"    '40  £•  3-  14.  M.  b.  29  ^'  3.  46.  27  E.  3-  8*.] 

COPU5.  cltesS.C« 

[3.  One  coparcener  fliall  not  vouch  herfelf  afier  feveranciy  and 
her  ftjiery  who  is  demandant,  without  (hewing  caufe.     iz  H.4« 

20.  J 

[4.  So  before  partition  out  coiOirQenct  (hall  not  vouch  herfelf  and 
her  lifter  coparcener,  without  (hewing  caufe.  Admitted.  2  H.  6. 
1 6.  becaufe  of  the  reverfion  defcended  to  them.] 

f  5.  One  coparcener  (hall  not  vouch  berftfier  coparcener  an4  her- 
felf without  (hewing  caufe.     17  E.  3.  46.  b.  59.] 
tv»  Vo.i-  [6.  If  2  coparceners  bring  formedeny  and  the  one  is  fumtnonedy  and 

40!  s.^p.  f^f^^dy  and  tenant  vouches  bety  who  isfeveredy  as  heir  to  the  com* 
cites^.c.^  mon  ancefivTy  (he  ought  to  (hew  caufe,  becaufe  (he  was  a  deman- 
U^pra-cifu  dant  before  feverance.  11  H.  4.  19.  Curia.  And  if  (he  counter- 
Xa!^^^^^^   pleads  by  the  ftatute,  (he  will  abate  her  own  writ.  20  H.  6.  3.] 

4urtf;umm/nfHarulftverrdy  the  tenant  cannot  vouch  them  chat  be  fummoned  and  fevet  edywithout  ihew- 
ing  caufe,  becaufe  it  is  out  of  the  common  courfe ;  and  the  caufe  being  Ibewed,  the  demandant 
Ihall  counterplead  the  fame*    a  Inft.  246. 

The  demandant  cannot  have  the  fenerat  cmmerpUa  where  the  one  of  the  demandants  is  vouchedy 
and  therefore  the  tenant  mull  Ihew'caufe.    Br.  Voucher,  pL  49.  cites  x  i  H.  4. 19.  per  Tbim. 

£7.  A  man  (hall  vouch  the  demandant  and  a  firangery  without 
caufe  (hewn.    11  H.  4.  21.  b.    Contra  20  H.  6.  2.  b.] 

[8.  But  in  writ  againft  2,  the  one  makes  default  after  defaulty  and 
the  other  pleads  fole  tenancy  in  birnfelfy  he  may  vouch  the  othery  who 
made  de&ult  wimout  caufe  (hewn.  1 1  H.  4.  20.  becaufe  he  maj 
vouch  at  large,  and  the  other  is  out  of  court.] 

[9.  If  he  in  reverfion  be  received  upon  default  of  the  lejjjeefor  lifcy 

he  cannot  vouch  the  lefftey  who  had  before  loft  the  franktenement, 

to  iave  it  now,  without  caufe  (hewn.     17  £•  3.  68.  b.   Adjudged 

18  E.  3.  30.] 

Br.  Vouch-       [lo.  In  aHim  againfi  baron  and  femcy  if  they  Xfoucb  the  baron^ 

er,  pi.  Ba.     ^y  ought  to  (hcw  caufe.    39  E.  3.  9.  b.] 

cuesS.C.  ^       fe  J^        J   y       J  ^^^^   |.^^j 


1 

[11.  [So]  In  aftion  againft  baron  and  feme,  i(i3iefeme^  received  B»**  Vou- 
k^  default  of  the  baron j  fhall  vouch  the  barofiy  (he  ought  to  fhevir  ^o^'^^J^ 
taufe.     2SAflr.  14.     Curia.]  S.C. 

f  I2«  [00]  In  a^on  againft  baron  and  feme  they  vouch  J.  who 
vouches  the  laron^  he  ought  to  {hew  caufe.  43  £.  3.  7.  17  £.  3. 
47.  b,  74.] 

[13,  So  if  the  baron  maies  default j  and  feme  vouches  7.  who  en--  Br.  Voudi. 
iers  and  vouches  the  baron^  he  ought  to  mew  caufe;  for  when  he  er»pi.  tu 
warranted  to  the  feme,  he  warraniped  to  the  baron.    43  E.  3.  7.  J       ^^  ^'  ^' 

teredund  ynuched  the  bat  an  by  mfiran^e  namt ;  and  the  drmarnhnt  faiflf  that  the  Vouchee  and  the  bca-om 
m*^*  one  and  thefafup^fontjvLdgtMDl  if  without  caufe,  and  he  was  compelled  to  fliew  caufe. 

[t4«  In  a£lion  againft  baron  and  feme  they  vouch^  and  vouchee 
vouches  the  baron  andfemcy  he  ought  to  fhew  caufe*  44  £•  3. 
38.  b.] 

f  15,  If  one  or  two  vouchees  vouch  his  voucher^  he  ought  to  {hew  Br.  Voo- 
caufe ;  for  the  voucher  cannot  ftand  with  common  intent.    1 1  H.  cher,  pi  5du 

♦•  4^-J  — s.  p. 

Br.  VoucHeiv  pi*  166.  cites  16  H.  7.  jj. 

f  16.  But  i(two  vouchees  vouch  another^  who  enters  into  the  war-  F  34,  1 
ranty,  and  vouches  one  of  his  vouchors^  he  ought  to  fhew  caufe,  Br.  Vouch- 
though  a  good  warranty  may  be  between  them  upon  a  feoffment,  er,  pi.  $0. 

llH.  4.  42.]  '  cites  S.C. 

[17.  A  man  may  vouch  tivo  brothers  as  one  heir^  without  fliewing  j^_^_^ 
caufe,  as  to  lay  that  they  have  gavelkind  land  by  defcent.    43  h.  Yol,  754. 

Br.  Voucher,  pi.  23.  cites  S.  C— — Br.  Connterplea  of  Voucher,  pi.  r  i.  cites  S.  C. 
Sut  in  a  prjccipe  the  tenant  vouched  tvto  brabrtn  at  tme  h  ir,  and  that  the ycun<rtfi  <«;<.•  J  -Jiuthin  xt^e  ;  and 
becaufe  it  was  out  of  common  courfe,  he  was  ruled  to  thew  caufe*  and  fhewei  tliat  the  father  was 
feifed  of  lands  in  gavelkind,  and  that  the  fame  dcfcended  to  them  1  and  the  demandant  counter^ 
pleaded  the  caufe.    1  Inft.  246. 

[18.  In  writ  of  right  of  war/i  of  the  body  and  land^  if  the  de- 
fendant vouches  y^r  the  Ifody^  he  ought  to  fhew  caufe.  7  H.  6. 
20.  b.] 

[19.  If  a  mzxitrays  in  aid  of^y  ^^caufe  of  a  reverjion  to  tbem^  ^ ' 
heradibus  of  7,  oftbemy  whereof  one  who  ha^fee  is  dead^  and  the  others 
make  default^  by  which  the  tenant  is  adjudged  to  anfwer,  he  cannot 
vouch  the  other  who  has  fee^  without  (hewing  caufe.     4  H.  4.  3.  b. 
adjudged.] 

[20.  If  leffee  has  aid^  and  revcrfioner  makes  default ^  he  cannot 
vouch  the  fame  reverfioner  vnAiont  caufe  (hewn.  Contra,  admitted 
II  H.  4.  59.b.j 

[21.  A  man  fhali  not  vouch  another  in  ward  of  the  kingyVntaoyxX.  S.  P.  Per 
fliewing  caufe.   3  H.  6. 17.  b.  adjudged.]  St'^uit"' 

fhewn  was,  that  the  anceftor  of  the  heir  held  of  the  king  in  capite,  and  died  his  heir  within  age» 
by  neafon  whereof  the  king  made,  fcc.  And  fo  fee  that  htjhall  mtjhtw  emj*  of  wm  ranty y  but  the 
taujlt  vty  she  hi^fiould  havt  ibt  ward*    Br.  Vouchef  ^  pi.  4.  cites  S.  CL 

f22.  If  ^«^  coparcener  has  aid  grzntcd  tf  the  other ^  who  makes  de-  ''"•  Vouch- 
faub  at  the  fummons  returned,  if  flie  vouches  afterwards  ajlranger^  cites  s.^c. 

who 


I 


S4  Qoitt^* 

contri,  that  wh$  voucbts  thefamt  etpartener  whd  madt  defnk,  (he  fluO  not  fhd^ 
JiS^*^  caufc.    20H.6.  2.foritimybebyherreleafe.] 

cannot  Tooch  without  ihewing  canfe,  becaafe  the  demandant  cannot  have  the  general  counteiplet 
that  the  vouchee  nor  any  of  his  aocefion,  &c  for  be  has  affirmed  it  bj  the  bnnginf  of  his  a&oD 
and  by  the  admittance  of  the  aid-prayer. 

f  23.  In  d9Wir<i  the  tenant  may  vouch  the  heir  of  the  kirw  with* 
out  (hewing  caufe.    4  H.  6.  24*  b.  3  H.  6.  17.] 

[24.  fVben  the  votuher  4ughi  tojbew  caufe^  it  wght  i9  he  ^fi^^ 
*See/F.a)  fi^^*^^  ^^^  of  voucher,  otherwife  it  is  not  good*  11  H.  4.  20*  b* 
pU  s.    '      21.  Adjudged  *  14  H.  6.  4.  b.] 

[25.  If  it  appears  by  the  caufe  (hewn,  thai  the  vouchee  had  nothing, 
but  a  poJfeJpoH  which  is  defeated  by  recovery  or  lawful  entry,  the 

•  See  (F.a)  voucher  does  not  lie.  *  19  H.  6.  39.  b.  And  the  caufe  is  tra- 
pl«a*  verfable.     11  H.  4.  2i.    Curia*    9  H.  6.  50.  b*     14H.  6.  4«b« 

10.  b,J 

[26.  If  baron  and  feme  vouch  y,  S,  J.  S.  cannot  vouch  the  baron 
without  caufe  (hewn.    29  £.  7.  49.  adjudged.] 

[27.  If  a  man  vouches  another  who  vouches  over^  who  vouches  a 
thirdj  and  the  third  vouches  thefrfl  vouchee j  he  ought  to  (hew  caufe 

•  Orig.  n  of  oufter  of  him,  *  becaufe  the  demandant  cannot  counterplead  bim 
q^rdeT  ^y  ^c  (l^atute,  he  having  granted  the  voucher  of  him  before.  20  H. 
mandanr)      6.  2.  b«] 

[28.  But  the  donee  in  this  cafe  cannot  avouch  the  donor  without 

caufe  (hewn,  becaufe  by  his  feoffment  in  fee  the  warranty  iu  (ee, 

which  he  had  before,  is  determined.     20  H.  6.  2.  b.  j 

r   8  C   1       [*9*  ^^  ^^  ™*y  vouch  herfelf  and  ajtranger  her  lifter  coparcener^ 

The  cafe      ^*  WZ^^^'i  without  (hewing  deed  of  affignment;  for  they  may  be 

was,  that     affignees  without  deed.    40  £•  3.  22.  b.  Co*  3*    Lincoln  College 

in  pnc-        63.  J 
Cipe  quod 

reddat  the  tenant  prayed  in  aid  of  A.  her  fifter,  and  had  it,  and  after  vouched  berfelf  and 
one  A.  her  fifter,  by  a  ftrange  name,  and  Ihewed  for  caufr  of  voucher,  that  T.  her  father  gave 
the  land  to  W.  in  fee,  and  retook  eftate  to  him  and  his  heii^  of  bis  body  besotten,  and  fo  vouched 
to  warranty  herfelf,  and  A.  her  fifter,  as  daughters  and  heirs  of  T.  as  affignee  of  W.  and  this  wae 
to  fave  the  tail.  And  though  it  was  objected  that  a  deed  of  afiignment  ought  to  be  fliewn,  yet  this 
was  waived  afterwards.        See  (D.  a)  pL  i. 

[30.  If  a  Uffee  had  aid  rfbim  nverjion^  they  both  cannot  vouch 
the  prayee  without  (hewing  caufe,  becaufe  this  is  a  voucher  of  him* 
felf  by  the  prayee.     29  £•  3. 29.  J 

[31.  A  man  may  vouch  a  baron  and  feme  without  (hewin£  caufi^ 
though  he  vouches  a  feme  covert.    25  £•  3. 43.  b.  adjudge<L  j 

32.  Though  the  demandant  cannot  counterplead  the  lien  nor  the 
warranty,  yet  where  the  party  who  vouches  (hall  be  compelled  to 
(hew  caufe,  he  may  counterplead  the  caufe ;  quod  nota.  Br.  Coua« 
terple  de  Voucher,  pi.  5.  cites  40  £•  3.  14. 

33.  Formedon  of  the  gift  of  J.  P.  the  tenant  vouched  W.  who 
came,  and  after  vouched  T»  P*  foujin  and  heir  rfj*  P  which  J.  P. 
was  the  donor,  and  therefore  per  Cur*  he  cannot  vouch  him  with* 
out  (hewing  caufe ;  for  the  demandant  cannot  have  the  general  coun" 
terplea  there ;  for  the  reverfion  is  not  in  the  heir  of  die  donor;  by 
nrhich  he  vouched  him  by  a  ftrange  name^  and  had  the  voucher  i 

bit 


^uX  it  yw  faid  that  flie  demandant  may  aver  that  he  u  the  heir  of  the 
ilenon    Br.  Voucher,  pi,  117,  cites  21  E.  4.  25.  26. 

34.  Entry  in  the  per  ofrenty  the  tertenant  appeared,  znAfaidtbat 
J.  5.  wasfeifed  in  fee  of  the  land  difcharged  of  the  renty  and  gave  it 
to  his  anceftor  in  tail^  and  vouched  the  donor  by  reafon  of  the  re^ 
verfion\  and  per  Cur.  he  fhall  fliew  cau&,  becaiUe  he  vouches 
of  the  land  difcharged,  where  rent  is  only  in  demmnd,  and  the 
demandant  ihall  not  have  traverfe  to  the  caufe,  as  here,  and  the 
tenant  fliall  not  be  compelled  to  Jhew  what  rent  it  is  in  his  veu^ 
€ber\  but  the  demandant  Jhall  have  for  counterpUa  that  he  de*^ 
mands  rentfervice.  And  the  beft  opinion  was  that  he  may  vouch 
out  of  the  degrees  of  the  land,  as  here;  for  this  is  another  thing 
than  is  in  demand^  and  therefore  out  of  the"*  cafe  of  the  ftatute,  and 
the  gift  in  taildbovc  with  the  reverfion  isfufficient  caufe^  but  he  need 
not  flmv  the  deed\  for  there  the  demandant  cannot  anfwer  to  it. 
Br.  Voucher,  pi.  138.  cites  21  £•  4.  26. 

35.  In  praecipe  quod  reddat  againft  two,  if  they  confefs  tenancy  in  s  p.  be- 
iommn^  they  cannot  vouch  feverally  without  fliewiilg  caufe.  Br.  caufe  it  is 
VcNichftr,pL  20.  (bis.)  cites  12  H.  7.  i.  2.  outofconw 

WxTXjfi'iHienmn  (hould  vouch  feverally  without  (hewing  of  caufe ;  which  caufe  the  dem^aot  ibitt 
•oiiaterpicad  by  the  common  law.    a  Init.  146.  ^^ 

36.  In  all  cafes  where  one  vouches  out  of  common  courfe^  there  the 

tenant  ought  to  (hew  caufe.    2  Inft.  246. 

« 

(E.  a.  a)    What  fliall  hcfujident  Caufe.  [  86  ] 

1.  T  N  formcdon  in  defcender  the  tenant  vouched  himfelf,  and  he  See  (E.  i) 
*  fhewedfor  cai^e  that  his  father  was  feifed  of  the  land  in  demand^  pl- h/^S- 
and  thereof  infeoffed  S.  which  S.  gave  the  fame  land  to  this  fame  te-  note  th*"*^ 
nant  and  to  the  heirs  of  his  body^  and  fo  as  affignee  he  vouched  him-  ^^^^  ^'^* 
fdf  to  feve  the  tail.     And  admitted  for  good  caufe ;  and  io  fee  that 
tenant  in  tail  may  vouch  as  affignee,  as  it  feems  here.   Br.  Voucher 
pi.  85.  cites  14  H.  6.  4.  ' 

a.  Formedon  againft  S.  who  vouched  P.  who  entered,  and  vouched 
tbisfam^  S.  by  arrange  namcy  the  demandant  faid  that  S.  the  tenant, 
and  S.  whom  P.  vouched,  are  one  and  the  fame  perfony  and  there- 
fore the  iaid  P.  Jhewed  taufe^  viz.  that  the  father  of  S.  infeoffed 
him  in  fee  with  warranty^  and  he  gave  the  tail  to  the  faid  father  ofS. 
and  (0  he  vouched  S.  the  tenant  to  fave  his  reverfion ;  and  good 
caufe,  and  he  fliewed  deed,    Br.  Voucher,  pi.  160.  cites  16  H 

(E,  a.  3)     Counterplea  in  what  Cafes. 

!•  T  N  mortdanceftor,  the  tenant  vouched  J.  who  entered  into  the 

^  warrantv  and  vouched  the  tenant^  and  was  compt^led  taihew 

fplfei  mdfaidtl^at  the  ttnant  infeoffed  him^  and  after  he  leafed  to  him 

for 


S6  (Bionttitt4 

fir  term  tflife^  &e  imandantfjnd  that  hefon  tbi  leafi  modi  U  ihi 
tenant^  the  tenant  bad  notbing^  rrift,  and  Ac  odiers  c  contra.  And 
i>  fee  where  the  party  is  compelled  to  fhew  caufe,  the  demandamt 
may  have  traverfe  to  th«  caufe.  Br.  Voucher,  pi.  94.  cites  la 
Air.  10. 

Jrfi^li^w.  ^*  ff^^^^  the  tenant  is  compelled  t$Jbew  caufe^  there  the  deman- 
feiledxx!^'^  ^^^  ^^'  ^^^  counterplea  to  the  caufe,  though  this  matter  goes 
flicw  caufe  to  the  lien  arid  not  to  die  caufe  of  voucher.  Br.  Voucher,  pi.  49. 
there  the     cites  II  H.  4.  19.  Per  Thirn.  and  others. 

demandant  ^      ' 

cannot  counterplead  the  lien.  Br.  Voucher,  pi.  49,  cites  1 1  H.  4. 19.— Br.  Ccmoterple  de  You. 
Cher,  pU  ax.  cites  S.  C. S.  P.  1  luft.  146. 

r*-'^— I  (F.  a)  Voucher.  Counterplea  of  the  Caufe.  What 
F*^'*  755»      fliall  be  good  Counterplea  of  the  Caufe  ihewn. 

Mfco""  *"  [^*  \IV  HEN  the  vouchor  ought  to  (hew  caufe  of  voucher,  it 
Roll  v.  ouffht  to  be  z  fufficient  caujey  otherwife  it  is  not  good. 

OsBORN  II  H.  4.  20.  b.  21.  Adjudged.  14  H.  6.  4.  b.1 
Hobart  ch.       [2.  Ai  if  he  fliews  caufe  of  voucher  became  of  a  deed  M^ich  he 

'•  S'^r**  fliews  forth,  tfit  appears  tbat  he  cannot  vouch  by  this  deed  he  fliall 

where  Vhe  be  oufted  of  the  voucher ;  for  he  cannot  bind  the  vouchee  by  odier 

plaintiff  in  dccd.    Contra  30  E.  3. 17.  b.l 

warrant  la  .*  •^      #         j 

charts  counted  that  the  d-f-ndant  enfeoffed  him  by  the  charter  with  warranty^  to  which  the  defendant 
f  leaded  rum  pujfa  by  the  deed.  And  Bradton  in  his  treatife  of  warranty,  cap.  9-  f«  5-  fays  that  ex- 
eiperefiuteQ  vvarraiitus  *  qiiod  licet  charta  de  feolfamento  fofliciens  fuic  tamen  Uonum  fuit  in* 
fuAiciens,  auia  nuoquam  habuit  feifuiaro  in  vita  donacoris,  fed  poft  mortem  fuam  iocrufit. 

*[  87  J 

Br.  Coun.  ^^^  jf  j^  appears  by  the  caufe  fliewn  tbat  the  vouchee  bad  nothing 
VoucJicr*  itt/  a  poffejjton  which  is  defeated  by  recovery  or  lawful  entry  the 
pi.  2.  cites    voucher  does  not  lie.    9  H.  6.  39.  b.J 

9H.6.49.        1^^,  If  a  man  vouches  one  fliewing  caufe,  and  it  appears  by  the 

caufe  fliewn  that  he  ought  to  have  vouched  another  with  bimj  he 

fliall  be  oufted  of  the  voucher.     19  R.  2.  Aid  of  the  king  113. 

Curia.] 

Br.  Vouch-       [^.  If  a  man  will  vouch  bimfelf  t^fave  the  tail^  and  fliews  caufe 

c\t^S,Vjk,  fi^  *^^  *''  grandfather  levied  a  fine  to  B.  who  rendered  it  to  the 

P.  though     grandfather  for  life  J  the  remainder  to  his  father  in  tail^  and  fo  vouches 

there  be  no   bimfelf  a$  affignee  if  B*  a^  as  heir  to  bts  father  in  tail^  this  is  good 

ihe'finfc^  "*  caufe  of  voucher,  though  he  does  ♦  not  auedge  any  warranty  made  to 

B,  whofe  affignee  he  fuppofes  himfelf  to  be  1  for  though  the  caufe  is 

not  good  t«  vouch  as  affignee,  yet  there  is  fufficient  caufe  of  voucher 

fliewh  for  caufe  of  the  reverfion.     50  E.  3.  3.  adjudged.] 

[6.  If  a  man  vouch  himfelf  as  heir  to  J.  S*  and  vouches  y.  2)« 
with  bimfelf^  andjhews  for  caufe  that  J.  S»  and  J*  D.  were  feifed 
and  infeojfid  him  with  warranty,^  this  is  good  caufe,  without  fliewing 
what  eftate  the  feofibrs  had,  nor  what  dbite  he  himfelf  took  by  the 
feoffment.  29  E.  3.  46.  adjudged] 
{7.  W}|fn  caufe  is  to  be  fliewn  upon  voucher,  the  caufe /hewn  is 

traverfabli* 


(Houclber^  87 

iroffirjaHi.  ti  H.  4.  2I«  Curia  9  H.  6.  50.  b.  14  H«  6.  4.  b.  lO. 
b-  17  E.  3.  46.  59*  29  E.  3. 29.  25  Aff.  14.  27  fc.  3.  89.1 

[8.  [So]  the  caufe  (hewn  is  traverfable,  though  the  traverfe  be  hut 
acounterpUa  of  the  voucher.     29  £.  3.  29.] 

[9.  It  the  tenant  vouches  berfelK  and  M.  berfiftery  andjhews  for 
caofe  a  feoffment  made  to  her  by  A.  their ftfter^  whofe  heir  they  are^ 
it  is  a  good  counterplea  of  the  caufe,  that  they  never  had  any  thing 
of  the  feoffment  of K.^fL\xi\9itx.  17  £.  3.  46.] 

[10.  So  if  baron  and  feme  vouch  the  bann^  and  Jhew  for  csuak  that  Br.  Conn. ' 
the  baron  infeoffed  J,  who  infeoffed  the  baron  andfeme^  it  is  a  good  icrplea  <le 
counterplea  that  J»  had  never  any  thing  of  the  feoffment  of  the  baron,  pi^"^!',^^^ 

39  £•  3-  9-  b]  s/c  ' 

fii.  If  the  tenant  vouch  B.  her  fitter^  (hewing  for  caufe  that  land  Br.  Coon- 
dtjcended  to  them  in  coparcenary^  andjhe  herfelf  entered  in  the  name  of  «?rple  de 
both^  and  after  B.  releafed  to  her  in  fee  wtth  warranty^  it  is  a  gocid  pi^^^^cites 
counterplea  of  the  caufe,  that  the  tenant  upon  her  entry  claimed  it  to  s.'c.  but 
ber  abncj  without  that  that  B.  had  any  thing  after  the  death  of  their  that  if  flie, 
ancefior\  for  if  the  eftate  of  B.  was  turned  to  a  right  at  the  time  of  "^^^^^ 
the  releafe,  dien  the  releafe  does  not  enure  by  way  of  mitter  I'eftat^,  ter  in  tbo 
but  by  extinguilhmenti  and  fo  no  voucher  can  oe.    21  £•  3«  27.  name  of 

UQntervaUed  entry  and  feoffifnent/     ■■  ■      Br.  Voucbery  pL  63.  cites  3.  C 

(12.  If  the  tenant  vouches  himfelfas  heir  to  A.  hisfifter^  andjhews  r—^^— -^ 
for  cauStthat  A.  gave  to  him  in  tail^  it  is  a  good  counterplea  that  he  Fol.  756. 
never  had  any  thing  of  the  gift  of  A.  though  it  be  to  the  warranty,  ^■^v*^ 
Lecaufe  he  may  traverfe  the  caufe  alledgredl  ic  was  oh. 

'  &      J  .  j€6tedthat 

oouoteqvlea  did  not  lie  to  the  warranty,  but  to  the  pofTefldon  only ;  but  it  was  faid  by  Green,  thai 
when  caufe  isftiewn  it  may  be  counterpleaded.  And  Wilby  (aid  that  fa  it  may  in  Tome  cafes,  as 
to  coonterplead  the  feiiinf  jec  buc  not  xim  warranty.  Br.  CuuiUeqile  de  Vouchery  pi.  31*  cites  11 
£.  3*  37' 

[13.  Contrail  E.  3.  37.  adjudged;  but  it  is  there  faid  that  it  Thecon- 
was  adjudged  contrary  to  this  in  parliament,]  TJlid^* 

in  parliament,  Mich.  13  E.  3.    Br*  Counterplea  de  Voucher,  pi.  31* 

[14.  But  in  this  cafe  it  is  clear,  that  it  is  a  good  counterplea  that  f   88    1 
A,  had  never  any  thing  in  the  landj  nor  ever  gave  it  to  the  tenant. 
aiE.  3.  37.  admitted  by  iffucj  f/^f-"; 

Voucher,  pi.  31.  cites  S.  C. 

[15.  If  a  man  vouches  himfelfi  and  J.  D.  as  heir  toy.  S.  andjhews 
jfor  ^aufe  that  bis  father  and  j.  S.  werefeifed'^  and  infeoffed  him  with 
warranty  J  andfo  he  vouches  bitnfelfas  betr  to  bis  father j  and  J.D.as 
heir  toy.  S,  it  is  a  good  counterplea  of  voucher  of  himfelf,  that  the 
father  of  the  voucher  had  not  ever  any  thing  in  the  land,  though  it  is 
no  counterplea  by  the  ftatute,  becaufe  he  has  not  counterpleaded 
the  pofTeffion  of  nis  anceftors ;  for  this  is  a  traverfe  of  the  caufe  al- 
ledged.    29  £.  3.  46.  adjudged] 

ri6«  So  in  this  cafe,  it  is  a  good  counterplea  of  the  caufe  of  voucher 

if  J.  D.  who  is  vouched  with  him  as  heir  to  J.  S.  that  J.  S  had 

3  •  rnvir 


0iV0r  anf  Mfig  tn  fhiUn^  tuitbaut  taking  any  couftetplia  rf  Ai 
foJfefftOH  of  the  anceft^s  rf  J*  S.  iy  ,thejiatutti  for  he  may  ora- 
yeijfe  the  cauiie  .alledged^  though  in  this  cafe  the  caufe  of  voucher 
alledgcd  was  only  becaufe  he  vouched  hiinfelf,  and  not  becaufe 
he  vouched  J*  D.  29  £•  3*  46.  b^  adjudged  i  for  the  caufe  caimot 
ig  fevered.] 

[17.  If  a  lej/ie  has  aid  of  him  in  reverfion^  and  they  both  vcucb 

him  in  reverftony  andjbev^  for  caufe  that  J.  wasfeifed^  and  gerue  it 

in  taily  and  that  he  in  rtuerfiw  is  heir  in  tailj  and  heir  to  the  donor^ 

9nd  (o  he  vouches  himfe^as  heir  to  the  donor^  it  is  no  good  coun- 

terplea  that  it  apptarf  by  the  <;auie  (hewn,  that  he  in  reverjien  only^ 

ought  to  have  the  voucher^  and  not  the  lefjecy  becaufe  the  warranty 

does  not  extend  to  him,    ao  £•  3.  29,] 

Br.Vmicti.       [i8.  In  an  action  againlt  J.  S.  if  he  vouches  himfelf  and  fieius 

•f » P^'  5^     for  caufe  a  gift  by  bis  ancefiar  to  him  and  his  feme  in  tail^  and  that 

T^vouchl  ^^^  reverfion  is  ^fcended  to  him  by  death  of  the  donor,  it  is  a  good 

«r  wasdif.    coiiJiterplca  that  the  fonu  is  yet  alive^  and  fo  the  voucher  contrary  to 

4Uowed>       %hje  pUa^  inafinuch   as   he   tus  adnoitted  himfelf  fole  tenant,  and 

Xmvm  ^    therefore   canoot  have  th?  voucher  by  force  of  a  tail  to  him 

laid,fi^»<.   and  his  feme;  for  this  voucher  i^  to  iave  the  tail,  which  cannot 

Mv«r^mv«.  be  faved  here,  inafmuch  as  xhitfeme  is  not  party  to  the  voucher^   38 

t^i;^«    E.3.4.b.adju«lged.J 

*^«pfi-    4Le«93-94*  cites  38  E,  3.  5.  Br.  Counierplca  de  Voucher,  pi.  zi.  cites  S.C. 

And  per  Mornce»  voucher  to  iave  the  tail  is  for  the  advantage  of  the  iffue,  and  not  of  the  tenant 
who  vouches ;  for  he  Ihall  have  judgment  to  recover  in  vi^lue  immediately,  hiu  ceiTet  executio 

during  has  life  ;  for  his  iffue  ihall  have  execuuon,  and  not  he  who  vouches. fir.  Voucher^ 

pi.  54*  txtes  8.  C. 

^hJ'^'^r""  [19.  If  2i feme  received  upon  default  of  the  baron  vouches  the  haron^ 
loo^cUes  becaufe  the  anceflor  of  the  haron^  whofe  heir  he  isy  infeoffed  her  and  the 
S.  C.  &  p.  baron  with  warranty y\X.\^  a  good  counterplea  of  the  caufe,  that  they 
but  not  the  had  never  any  thing  of  the  feoffment  of  the  anceflor  j  for  •  the  ca«fe 
toe  m'Jll!*  ^^^  *s  traveriable.     25  AflT  14.  Curia.] 

tioned.  20.  20  Ed.  I*  flat.  I-/  3.  ena(Ss,  that  where  the  tenant^  in  a 

plea  oflandj  vouches  to  warranty^  and  the  demandant  will  aver  that 
be^i  nor  none  of  his  anceflor s^  (fence  the  time  that  the  ancejhr  rf  the 
demandant  wasfeifed)  was  in  pojfejfeon  of  the  landsyhis  averment  JbaU 
be  admitted  whether  the  party  vouched  be  abfent  or  prefent* 

21.  In  praecipe  quod  reddat  the  tenant  vouched.  The  vouchee 
demanded. whzt  he  has  to  bind  him  to  the  warranty  i  and  the  tenant 
Jhewed  deed  of  his  father^  whofe  heir ^  &c.  and  hefaid^  that  his  father 
had  no  land  but  sn  gaveliind^  which  defcended  to  him  and  to  others^ 
and  held  no  plea ;  by  which  hefaid  that  be  had  nothing  by  defcent^ 
&c«  the  day  of  the  voucher ;  and  the  other  e  contra.  Br,  Counter- 
plea  deGarrantie,  pL  2.  cites  38  £.  3. 
[  89  J  22.-  Tht  demandant faidj  that  the  one  who  is  vouched  is  the  fame 
per/on  who  vouched^  judgment  if  widiiout  caufe ;  by  which  he  Shewed 
caufe^  that  his  father  infeoffed  him  \  and  the  demandant  counterpleaded 
the  caufe,  becaufe  he  re^tnfeoffed  bis  father  agatn^  to  the  father  a^ 
his  hdrs,  and  that  he  vi^as  elaeft  fon  of  the  father,  who  is  dead  \  and 
a  good  counterplea  to  the  caufe ;  for  by  this  his  firft  warranty  is 
.QUin£l.    Br.  Cgunterple^  ^  Voucher,.  pL  5,  cites  40  £.  3.  24. 

^  23^  Prscifii 


ft 

43.  Pftecfpe  quod  jreddat  agalnft  barbn  and  feme.  Tht  feMi  . 
Was  rtcitvid  in  default  of  the  bttron^  and  vouched  J.  to  warr^nty^ 
lyho  entered,  znAfaid  that  the  father  of  the  baron  ir^eoffedji,  infee^ 
who  gave  in  tail  to  the  baron  and  feme  \  and  good,  notwithftanJing 
be  entered  generally  into  the  warranty  upon  the  voucher  of  the 
feme  5  yet  ^fiJbaUfay  now^  that  he  did  not  warrant  that  fee  taiL^  Br. 
Voucher,  pi.  22.  cites  43  E.  3,  7. 

24.  If  a  man  voltches  2  brothers  as  one  beit^  and  by  the  nonage  of  Br.  Cooni 
the  youngefi  prays  that  the  parol  demury  he  fhall  not  have  the  voucher,  f?''?^**  <!• 
without  (hewing  caufe  i  by  which  the  ten^tfaid  that  the  land  is  pi? '„  d'tc« 
^rtable between  fnales.   And  per  Ciir,    This  is  fto  caufe ;  by  which  s/c.-L^ 
Utfaid  that  the  ancejlor  diedfeifed  oflajid  departable  between  males,  ^*  P*~^ 
after  whoft  death  they  are  in  as  heirs^  &Ci    And  the  demandant  an-  7!*dk«  S.  a 
fwered  to  the  caufe,  2sAJaid  that  the  youngeji  isnotfeifed  of  any  land 
hy^ifintt  rf  the  part  ^his  father j  judgment  if  by  his  nonage  the 
larol  Ih^  demur  ?  &c.  anda  good  plea,  notwithftapding  that  die 
other  alledged  that  the  entry  of  the  one  coparcener  is  the  entry  of 
both ;  and  upon  this  both  fhall  have  affife,  ahd  this  feems  to  be 
where  it  i»  for  their  profit  j  contra  where  it  is  for  their  difprofir,  as 
here,  and  in  the  affife  anno  i  H.  6.  5.  note  the  diverfuy.    Br. 
Voucher,  pL  23.  cites  43  E.  3.  19. 

25.  Foimedon  againft  baron  andfeme,  who  vouched  N,  who  r/- 
vouchedtbe  baron  and  feme  i  and  the  demandant  (hewed  itji  and  de- 
manded judgment  if  he  (hall  (b  vouch  without  (hewing  caufe;  and 
hzjbewed  that,  the  baron  and  feme  infeoffed  himy  and  be  gave  to  them 
in  tally  faving  the  reverfton  \  by  which  the  demandant  faid  that  they 
had  notVing  of  their  feoffmenty  frift ;  and  tiie  others  e  contra.  And 
fo  fee  the  caufe  traversed,  &Ck  Br.  Counterplea  de  Voucher,  pL  i  j. 
cites  44  E.  3.  38. 

26.  Formedon  bv  4  barons  and  their  femes,  of  whom  the  one 
baron  and  feme  made  default,  and  were  fummoned  and  fevered ;  and 
the  tenant,  after  the  view,  vouched  this  fame  baron  and  feme  who 
were  fummoned  and  fevered,  and  faid  that  the  ancijlor  of  the  femt 
infeoffed  him  with  warrantyy  and  for  this  caufe  voudhedf  her ;  and 
becaufe  he  vouched  the  one  feme  where  he  ought  to  have  vouched 
all  the  demandants,  therefofe,  upon  the  caufe  &ewn,  he  was  oufted 
of  the  voucher.     Bn  Voucher,  pL  49.  cites  11  H.  4.  19. 

27.  hi  formedon  in  revertery  before  appearance,  but  after  effoign  And.  18.  pL 
eafty  the  tenantsy  who  were  baron  andfenuy  levied  afiney  and  then  they  37-.S.  c. 
appeared',  and  the  demandant  counts  againft  them,  who  plead  to  ^^J|"*i|***• 
iiuie ;  and  upon  dcfeult  of  the  baron,  at  the  return  of  the  venire,  coumerpici 
At  feme  prays  to  be  received ;  for  the  land  was  her  righty  ahd  the  Was  not 
fiffe  was  pleaded  as  a  colinierpha  io  the  receipt.    But  non  allocatur  j  |*^*| — ^ 
for>i  uteoris  Jhall  be  referred  always  to  her  right,  which  flie  had  at  pi*"^;  '|. 
Ae  time  of  the  writ  purchafed.    D.  315.  bk  pi.  1.  Mich.  14  &  15  c.  accord- 
EKx.  Vernon  v.  Storiely  &  Maimers.  i"pi)v- 

'  Dal.  107. 

pi.  59.  S.C.  accordingly.  See  Rcfceip:  (M)  \\,  15. 

28.  There  Jhall  not  beany  counterplea,  tof  where  it  is  thereby 
f roved  that  vouchee  had  not  fuch^ an  eftate  whereof  he  could  make  a 

feoffment',  and  therefore  it  is  lio  counterplea  that  the  y^^r  was 
Vot.  XXII.  H  jnntenant 


i9t  Ooucticr. 

• 

J9fnti!iant  with  another ;  for  one  jointenant  may  make  a  febfliiient 
cf  the  entierty  with  warranty,  becaufe  he  is  kxMp^r  ^  ^  per  touU 
.  And  th6ugh  it  be  a  difleifin  of  the  moiety,  yet  the  feoffinent  is  good, 
r  go  1  3^^  ^^  warranty  well  annexed;  and  when  the/join  in  a  fecftment 
witfi  warranty,  every  one  warrants  the  whole,  and  that  may  be  a 
coimterplea  to  the  warranty,  but  not  to  the  voucher.  Cro.  £.  689. 
Pafch.  36  Elix.  Piper  v.  Wider. 

r*-'^-^  (G.  a)  Voucher.     H(fW  it  is  to  be  made.     In  what 
^^       Cafes  without  pewing^  a  Deed  of  the  Lien.     \0r 
what  Deed  ought  to  bsjhewn.  ] 

Br.  Mon-  ^  I.  T  F  a  man  vouches  btmfelf  to  favt  the  tail  as  ajfignee^  and 
^68"!:*  ^^'  ftiews  qaufe,  (as  he  ought)  he  ought  to  Jhew  thejirji  deedy 

10 1L7?2 1,  becaufe  his  caufe  ought  to  appear   to   be  fufficient.    Dubitatur 

S.  p.  per       ♦  14  H.  6.  4-  ] 

all  the  juf.    •  ^    ^  -^ 

tices.    Contm  Keble,  and  (hewed  fevcril  bocks  to  the  contrary. 

*  B  *.  Monftnins,  pi.  139.  cites  S.  C.  and  Hill,  and  Pafch.  4  E.  ;.  that  be  need  not  (hew  deed  of 
affignment  of  the  revet jfcn  j  for  the  defendant  is  a  ftrangcr  toit.—— But  Brooke  makes  a  quxre,  and 
fays  that  this  is  a  caufe  to  (hew  ity  aad  tlierefbre  it  fteems  that  the  demandant  may  have  aafwer  u 
it.    Br.  Ibid. 

>  [  2.  If  a  man  vouches   binfe^  as  tenant    in   tail^  by  force  of 

inh-  a  remainder   limited  to   himy  which    is    now   come   into  fojfejfton^ 

^tL^tlT*     to  fave  the  tail  he  ought  to  Jhew   a  deed  of  the  remainder.     23 

flialKhew     E.  3.  S4-  ] 

lieu  and 

deed  of  t!ic  tfrarranty.    Bit  Voucher,  pi.  163.  cites  11  H.  7.  4.  ■         Br.  Monftrans,  pL  i%9' 

f  ites  S.  C* 

[3.  If  a  man  be  vouched  a:  heir  to  5.  upon  a  reUafe^  with 

warranty  made  by  B,  the  releafe  ought  to  be  Ihewn.     ii  H.  4. 

22.  b.  ] 

Ir.Vou-  [  ♦•  TYiG  fame  law  it  is  if  the  voucher  be  upon  a  confrma^ 

Cher,  pi.      tion  with  warrantyy  thp  confirtnation  ought  to  be  (hewn.     Ii  H» 

p.  andihat  for  want  of  (hewing  it  the  tenant  was  compcUcJto  make  other  anfwcr ;  but  that  it  is 
raid  to  be  otlnwife  in  another  term ;  for  that  then  he  (hall  lofe  feifm  of  the  land,  as  it  was  held  by  ie- 
▼era),  becaufe  out  of  the  cafe  of  the  ftatute. 

Br.  Moo-  [  5.  He  who  vouches  as  ajpgnee  *  ought  to  fhew  the  firji  deed> 
iiransipLj.  ypQjj  jjjg  voucher.    3  H.  6,  21.  1 

10.  "  S.  P.  Br.  Ptiputy^  pi.  lo.  cites  3  £.  6.  ai.  per  Catefmore»to  which  h  was  not  anfwere^ 
[but  it  ihould  be  3  H.  6.  21.  as  in  RoU.j— AndBr.  Voucher,  pi.  5.  cites  S.  C. 

*  Br.  Monftrans,  pi.  106.  cites  3  H.  7. 13.  contra,  that  he  (hall  not  (hew  deed ;  j^er  Hank.  Brian, 
and  Townfend.— ^S.  P.  between  common  perfons ;  per  Townfcnd.  Ibid.  pi.  107.  cites  3  H.  7. 
14.— ift(/  if  he  prays  aid  of  the  king  as  aj/ignt:,  he  (ball  (hew  deed  {  per  Townfeod  ;  which  UankJf. 
and  Brian  denied.    Br.  Monftrans,  pL  106.  cites  3  H.  7*  13. 

In  siffi(4  :he  dtfemLtiU pUadt^  in  barf  tbaf  tht  faihtr  of  lU  pLnntiff  inftnjjtd  A^  and  wtrrattty  to  bimp 
bit  hciri,  and  u/Ji^ns,  which  A,  infcjffed  him,  and  pleaded  the  warranty  as  aiiignee ;  and  becaufe  he  did 
nt)i  n^ew  deed  proving  him  to  be  aftignee,  the  affife  Was  awarded  (  for,  by  the  juftices,  he  (hall  nut 

Slead  the  wan  anty  "as  iidignee,  no  more  than  he  (hall  vouch  as  aifignee  without  (hewing  deed. 
ut  Ice  rlfcwuere,  tiiat  if  he  bad  pleaded  it  hf  a  fm  tfiatt  of  A.  there  he  need  uot  (hew  deed  of 
Mlli£;nmcau    Br.  Deputy,  pU  14.  citet  %l  Afl^  S8* 

[6.  If 


He,  who 

vcuches  b 


['C.  If  f/»J»/  /«  tall  vouches  as  afftgnee^  he  oijght  to  (hew  /i^ 
^r;^  deed  which  creates  the  warrants^  though  the  deed  does  not  be» 
long  to  himy  b«t  to  him  in  reverfion,  oecaufe  he  cl;iims  under  thcfirfl 
deed.     Dubitatur  14  H.  6.  4.  ] 

•  [  7.  In  reala^ion  againjl  tenant  in  dewer^  if  die  vouches  the  heir 
cf  the  baron  (he  ought  to  pew  whatjhe  has  to  bind  the  heirs  to  the 
warranty,  to  wit,  an  endowment  in  chancery  or  fuch  like.     17  E, 

3-8.]^  • 

[  8.  In  ajfife  the  tenantmay  vouch  the  baron  and  feme  named  ''^  [   gj    1 
the  ajfife  without  (hewing  any  deed,    ah  AflT.  26.  adjudged.]  \ 

[  9.  If  the  grantee  of  a  ward  be  impleaded  he  niiiy  vouch  the 
grantor  without  (hewing  any  deed.  •  25  E.  3.  38.  b.  39.  adjudged. 
Contra  25  E.  3.  40.  b.  contra  26  E.  3;  65.,  b.  ]      •  « 

10.  The  beft  opinion  was,  that  in  •  do'joevt^  or  quod  ei  deforceatj  Pr.  Mon- 
the  tenant  may  vouch  the  heir  of  full  age  or  within  ag^rwell.  ^^^^^^'^P^^ 
enough,  without  (hewing  (pecialty,  unlefs  he  be  in  wardy  and  if  c.^»  in  ' 
he  be  in  ward  he   (hall  (hew  fpecialty,  and   othcrwHc  not;   and  Aw^rtho 
this  for  the  lofs  of  the  guardian  and  after  the  tenant-gratis  (hewed  [y.jl^'"'' 
fpecialty,  but  not  de  rigore  juris.    Br.  Voucher,  pi.  45.  cites  50  warranty 

E.   3.  25.  .      thcAflro/" 

and  had  the  ▼oocher  without  (hewing*  fpedalty  or  other  caofe  proving  that  he  liad  caufe  tm 
Touch ;  Dou.    Br,  Voucher,  pU  79.  cites  4  H.  6.  24. 

11.  In  forsiedon  the  tenant  vouched  one  of  the  demandants  by  a    . 
firange  name^  the  other  'demandant  f aid  that  the  vouchee  was  one  of 
the  demandantSy'yxA^m^xil  if,  without  caufe  (hewn;  and  was  com- 
pelled to  jbew  caufe' by, confirnuHicn-i  and  did  not  jhew  the  deed\  and 
therefore  the  caufe  adjudged  infufficient,  by  which  he  jvas  awarded 

to  anfwe;*  over,  becaufo  it  was  in  the  fame  term\  contra  upon  ad- 
journment in  another  term  by.fever^l  there ;  and  fofee  that  it  is  pe« 
remptory.     Br.  Peremptory^' pi.  9.  cites  11  H;  4.  22. 

12.  If  a  man  l(fes  the  deed  &y  which  he  was  infeoffcd,  yet  the  fe- 
offment remains  good ;  >  but  then  he  cannot  vouch  or  bind  the  fe- 
offor to  warranty  without  (hewing  of  the  deed*  Br.  Leafc,  pi.  1 6* 
cites  4  H.  6. 17,  Per  Rolfe* 


(H,  a)     Voucher.     How  to  be  tnadc  as  JJfignee^ 
In  what  Cafes  wit  bout  Jhewing  Deed  of  Ajign^ 

ment. 

• 

[  '•  p  O  R  fuch  a  thing  which  may  he  ajftgnei  without  deed^  a  man  Cro.  E.  371, 

may  vouch  as  affignee  without  (hewing  ^ed  of  ai&gnment*  pt- ». »« 
Co.  3.  Lincoln  College,  63.  26  E.  3.  75.  b.  ]  ^'^V.  v. 

AwDiKy  S.  p.  by  Popham  Ch.  J.  that  if  he  f^cw$  thcdecUofv'arranty  it  if  fnfficitnt,  and  that  fa 
w  the  hetcer  opinion  of  the  books.  And  to  that  opinion  the  otl>er  juftices  incliiieiU— — Ibid.  4)^» 
pt.  51.  S.  C.  and  S.  P.  by  Popham  and  Fcnncr,  r.nd  that  it  is  to  no  purpofc  to  llicw  tliC  deed  ol 
^ligomcDt ;  for  if  it  be  die%vn|  it  is  not  travcrfablc  by  the  vouchee. 

[  2.  Feme  may  vouch  herfelf and  her jifler  coparcener  for  land.Wxfk-^  See  (E.  a) 
out  (hewing  deed  of  affignment  j  for  they  may  be  a(rignecs  without  P*-  *9»  s.  c- 
i^^i.    40  E.  3.  22.  b.  J 

H  2  [3.  For 


9'  tec^et. 

f  3«  Ar  £»idr  die  affgnee  may  vouch  without  (hewing  a  deed  of 
'  affienment.    3  H.  T.*  14.    Dubitatur  2  £.  3.  57.  ] 

[  4«  Alfo  a  man  may  vouch  A.  upon  afeoffmeni  with  warranty  t0 
B*  and  his  ajjigns  qut  ijiate  he  has  without  ihewing  how.    Contra 

Ikrtns  pU  '  [  5'  -^  "™*"  may  fay  that  A.  infeoffid  B.  with  warranty  to  bim^  his 
93.  cites '  ^^^^  ani'affignsy  and  B,  infeoffed  him^  and  Jo  he  may  vouch  A.  as  af- 
i.  C.         Jigmty  without  fliewing  a  deed  of  aiSgnmenU    Contra  I7«£.  3.  68. 

b.  Contra  *  22  Ai£  88.  ] 
•InBreokc  6.  In  affife  the  tenant  pkaded  a  feoffment  of  the  grandfather  of  the 
but'ii^^  fioi^^^ff  ^'^^^''^orranty^  whofe  heir  the  plaindfFis,  and  it  was  by 
vear-book  deed,  and  he  pleaded  as  aiEgnee,  and  (hewed  *  bothr deeds;  and  it  is 
it  it  (am-  (aid  elfewhere  that  he  ought  fo  to  d0|  where  he  vouches  as  affignee, 
bideux)  pj.  pig3 js  as  affignee ;  for  warranty  cannot  be  but  by  deed  or  re- 
l  9"^   J  ^^^^»  ^^^  therefore  affignment  thereof  cannot  be  but  by  deed^  &c. 

fir.  Monftcans,  pi.  87.  cites  9  AiT.  1 1« 

7.  Praecipe  qpod  reddat  the  tenant  vouched  as  affignee  of  another 
"  hy  the  warranty  of  the  firji  feoffor^  he  (hall  (hew  the  (irtt  deed  of  fe- 

ofFment  aAd  alfo  a  deed  ot  aifignment  by  the  firft  feoffee  to  him ; 

and  fa  fee  that  he  cannot  be  af&ghee  to  a  warranty  but  by  deed.    fir. 

Monftrans,  pi.  164.  cites  1 1  £•  3. 
*  S.  ?.  For  ^.  In  •  wardy  die  tenant  vouched  one  |o  warranty  without  (hcw^ 
n^  cannot  ^^S  ^ny  d(^,  and  had  the  voucher  by  award  contrary  to  the  opinion 
counter-  of  Kirton;  but  in  dower  if  the  tenant  vouched  the  heir  within  age, 
plead  it  2*  he  (hall  not  have  the  voucher  Without  (heWing  deed;  quod  nota. 
dSwer  if      ^^'  Modtrans,  pi.  23.  cites  46  E.  3.  25. 

the  votubu  aunterpUadi  tit  Utmtht  dcmanriant  (hall  recover  ai^mediatelf.  Br.  Vouctttr,  pi.  35. 
cites  S.C«     '  ... 

Br.  Men-  g.  ffg  fi;£^  vouches  as  affignee  Jhalljhew  thefirji  deed  whiph  com- 
15^3. P.  P^^^^'^^s  the  warranty,  and  ought  to  (hew  the  deed  which  proves 
cite^  IX  '*    him  affignee.    Br.  Monftrans,  pi.  5^  cites  3  H.  6.  20. 

Aff.'SS. 

Ilnd.  pi.  lO.  But  if  he  rebuts  hy  the  firft  warranty^  and  Jhews  the  deed 

S't?^.^  **^^^  he  may  do  it  hy  a  que  (^atcy  without  (hewing  how  he  had  the 
according^  eftate.  Contrary  where  he  vouches  as  affignee  by  it.  Br.  Mon- 
ty ;  but .     ftrans,  pi.  5.  cites  no  books  but  fays  vide  alibi. 

citesaiAfl:.  ,  ,  ' 

U»   Ctmtra  as  to  <ho  rebutter. 

IX.  In  formedon  ibt  tenant  vouched  the  queen  and  ber^twojiflers^ 

as  heir  to  the  Duke,  of  Torky  by  feo(finent  oy  the  duke  to  M.  who 

infeoffed  B.  who  infeoffed  C.  who  infeoffed  the  tenant,  and  fo  vouched 

as  affignee,  and  exception  taken  becaufe  he  does  not  (hew  deed» 

Per  Townfend,  the  tenant  may  vouch  as  affignee  between  common 

perfonsy  without  fliewing  deed ;  but  it  was  not  fiud  what  the  law  is, 

where  the  aid  or  voucher  is  of  the  Queen,  or  of  the  King.    fir. 

Monftrans,  pi.  107.  cites  3  H.  7.  14. 

J^Vou-         12.  Fomudon  againji  baron  and  feme ;  they  vouched  the  barony  and 

td^'citcs     ^^^^  caufe  that  Ac  father  of  the  baron  infeoffed  ttbOy  who  gave  to  the 

%jL  haroH  and  feme  in  tailyasid  as  affignees  vouched  the  baron  tofave  the 

MiA    And  per  firiao.  aad  Tpwufend^  they  ought  to  (hew  deed  of 

warranty  i 


Warranty;  for  though  the  poflefBon  be  good  caufe  of  voucher  as'  t* 
th^  demandant,  and  he  fliall  not  ihew  lien  but  to  the  vouchee^  in 
this  cafe  he  (hall  {hew  it  \  for  he  who  is  vouched  is  the  tenant  him^ 
felfi  hj  which  Keble  (hewed  warranty.  Br.  Mon(lrans,  pi.  169. 
<citesiiH.  7.  4^ 


(I.  a)  Voucher  tn^  Ward:    How  i(  £ball  be  made,     ^^  ^  ^ 

[  I.  I  F  in&nt  be  in  ward  to  the.  kingyir  catittlanij  \^t  (ball  be  Br.  Voo. 

*  vouched  enly*in  ward  if  the  jnng^  ana  not  of  other  ktds  i  *!^>pM*» 
for  die  lung  has  all  ^7  his  prerogative^    2  H.  4. 13.  b.  ]  ^l^See  * 

(Y)pl.».3. 

(K.  a)    Vbm:hpr.    How  it  is  to  be  made,    th  l  93  ] 

ipbat  Place.]     ■  ITp^^'^ 

(  I.    A   Man  dinnot  vopch  a  man  in  other  country  than  where  tii 
**  original  is  brought.     29  E.  3. 3.  b.  ] 

w 

(L.  a)  Voucher.     IJow  to  be  made.    JFbo  ought  sec(M/a) 
to  be  vouched  jointly.     Coparceners. 

[if  T  T  P  O  N  warranty  by  the  ancefler^  t||e  pne  ^oparf  ^per  c^« 
^  not  be  vouched  without  the  o^er,    1 1  H.  4.  20.  h.  ] 

(L.  a  2.)  Jointer  Voucher  of  wboiPt    Survivor  and 

Heir. 

I.  T^  W  O  jointenants  jnaie  afeMmnt  in  fee  h^  this  word  di£\ 
'  ^  the  ^/  dies^  the  futrivor  (hall  be  vouched,  and  render  in 
value  for  the  whole ;  for  though  theflate  faffed  from  beihj  and  the 
itatute  (ays,  ratione  doni  proprii,  yet  each  of  them  did  warrant  the 
whole  by  this  word  dedi,  otherwiie  the  furvivor  ought  not  to  have 
yielded  the  whole  in  value,  as  it  hath  been  adjudged ;  and  the  reafoi^ 
»,  tor  that  the  heir  of  the  jomtenant  that  dies,  cannot  be  bound  by  the 
warranty  created  by  this  word  dedi^    2  Inft.  276. 

2*  But  ff%  jointenants  make*  a  feoffment  in  fee,  with  an  exfrefs 
warranty  for  them  and  their  heirs^  to  the  feoffee  and  his  heirsy  and  the 
one  of  diem  dies,  the  furvivor  (hall  not  be  votiched  alone,  but  the 
heir  alio  of  the  other,  and  the  recompence  in  value  (hall  be  e<}!ually 
lipon  them.    2  In^t  276. 

H  3  (M.  a.)  Voucher, 


93  ([lopcfie(< 


(M.  a)  Vouch*.     How  to  be  made,     fTbo  may 

VQUcb  jointly^.  -  - 

Tra^ff       f  !•  ^T*  W  O  tenants  in  common  cannot  vouch'joindy,     28  E.  3% 

quod  red.  1     oab.  1 

f  y  they  lool  fi&e  tenancy  in  c^nm^n^  ^nd  'the  «^  voueh^Ay,  #if  f*  fii^r  vfbirh  to  Inm  hehnpAn  and  fie  alter 
Touched  P.  ax  totbatnv^cbto  him  hflu^ej.  Ahd  the.l>eft  opinion  was,  that^  where  thi^  confefs  tin 
tenancy  in  commof,  they  cannot  vouch  Severally  \  by  ^vhich  the  tenant,  according  to  the  cptoioQ 
pf  the  court|  ple::$icd  ne  dona  ^>aS|  &c.    Br.  Voucher^  pl*  lo^  (bi:i}  cites  42  £.  3.  16ft 


r  94  .]  (N.  a)  Voucher.     How  to  be  made.     Habere  joint 

ly  [orfeverally.^ 


may  ^.  ,^ ;..^,^^.  ...v  ., ...w  ...*.^,  v- 

^arrant  all  during  bis  life}'  ^^  £.3.  i.  Curia*  Jf 

Where  feverally. 

[  2.  Kpracipe  be  brought  agalnfl  feveral^  if  /A^y  '^rtu  feturat 
fatJjis  of  voucher^  as  that  they  are  t:nauts  in  Jeveraky^  they  ihay^ 
afid  ought  to  vouch  feverally.    41  E.  3.  20.  I2  H.*7,  2.  42  c, 
3.  16.  J  •  ; 

[  3.  But  if  the  a£lipn  be  brought  againft  4,  ^ni  2  m^i^^  ^f 
y^w//  tf/  the  grand  capey  and  the  other  2  accept  tbi  tenancy  of  the 
•  F  entierty,  and  .that  the  others  had  hot  ♦   any  things  and  ahaU  the 

yjl  1^  ^f'*  h  i^S^^  9f  ^on-fummons ;  in  a  new  writ  by  journfys  ac" 
^^'~"~^  counts  againff  thoffe  2,  they  (Hall  be  eftopped  to  plead  feveral 
tenancies,  and  to  vouch  feverally ;  for  it  is  againft  tMr  accept- 
ance; nor  piay  they  vouch  feverally  Without  taking  the  fcveraj 
tenancy,  bccaufc  thciy  have  accepted  the  tenancy  jointly^  42  £•  3, 
16,  b.  17.  Curia.  ]  *  • 

•Br.  Diia-  f  4r  If  ^  warranty  be  made  to  2  jointly^  ♦  one  alone  cannot  vouch 
furies,  pi.  8.  v^ichei^t  the  other,  unlefs  the  warranty  be  divided  by  a&  in  Igw^    4S 

and  fays,       ^'  i'  */"  J 

fhat  the  rcafon  feems  to  be  iDtifmuch  as  voucher  is  iQ  lieu  of  a^lionp  and  ose  Iball  mX  hBV« 
^ion  which  pertains  to  two.    .  .In  formedon,  the  tenant  pUad.H  jainttnamcy  mthj,  JV.  not 

named,  jutlgment  of  the  writ ;  2nd  the  demandant  faid  that  y.  JV.  is  his  vUlein^  jud^enty  fcc  and 
j>rnycd  feifin  of  the  land.  AniUjjr  the  opinion  of  the  cfturl  that  is  no  good  replication  >  for  the  te- 
nant (hall  nut  be  oufted  of  his  jointenancy,  by  reafon  that  be  Ihall  hje  bit  votfcbsr ;  for  of  wairantf 
made  to  two  jaiiUeiunt*|  the  op^JIxi/^  mt  vouch  ahnejo  l^g  as  tm  j<Kntur9  con^irlku ;  and  this  is  thQ 
folly  of  the  Ocman  Jant,  that  he  had  not  entered  into  the  moiety,  and  brougHt  an  action  of  the 
pther  moiety ;  for  then  by  the frvf  ranee  of  the  jointure  the  ether  may  tfouchtdone ;  qucid  nota»  Br>/ota- 
tenancy,  pi.  9.  cites  48  E.  3.  t6.    n  Br. Garranties,  pi.  18.  cites  S.  C.^-r— Br.  Voucher,  pt 

39.  citos  S.  C.  * 

In  precipe  quod  Fcddat  againft  two,  they  cannp(  vouch  Severally  wichpi^fiifW^OK  caafe«  bec^uft 
1:  is  out  of  the  commoa  courfc.    2  lalt  146. 


Qoucliet*  6  J. 

t  5"  I^  pracipi  be  brought  5/"  ^  wj«dr  tf»/  40  aents  tenant 
youches  and  vouchee  enters  and  vouches  himfelffor  the  htanor  and  40 
€icresolj0y  as  parcel  of  thi  monor^i  though  it  was  not  parcel,  yet  iPie 
was  infeofFecl  as  parcel,  he  ought  to  vouch  accordingly.     41  £•  }» 
a;j.  b.  3       . 

[  6.  In  action  againft^,  one  may  plead  dt  relevfe^  and  thi  other  Whe*» 
vouch.  ^  42  E.  3. 17.]  l^f^** 

9Mp7aU  vouch,  anil  the  other  maypkaA  a  plea  nvhicb  goit  to  thi  tnheU^^  bccaufe  one  ftiall  not  be  bouni 
by  the  plea  of  the  other.  Arg.  Xclw.  16.  in  cafe  of  Lord  Br«ok  v.  NeviU.*  ■  ■  But  one  difemiamt 
iball  mtfkad iiPohaunienr'ofaU tbejufrii, and oljo  vauib or  plead  in  b^r.  Arg.  Ibid.-"  ■  Contra 
per  t  againlt  2*  Ibid,  and  i6.  b«  X7.T— •^«'''^e  Iball  not  plead  a  6ar  v/hUh  goes  to  ail  for  parcel,  amd 
vouch  amothtr  for  Other  parcel,  bcQaufe  he  isootatany  mifchief,  if  ills  plea,  whlcn  goes  to  alUbetrue; 
for  then  thisdifcharges  him  of  the  whole.     A.rg.  Ibid.  Contra  per  3  againd  »•    Ibid,  anil 

1 6.  b.  1 7,      I  S»t  it  Is  oCherwife  where  tbere  a?6  2  jomtenants.    Arg.  Ibid.  1 6> 

7.  Where  2  make  a  feoffment  with  warranty^  and  one  dses^  the  Br.Jointe- 
charge  fhall  not  run-'  upon  the  furvivor,  but  upon  him,  and  the  nants,  pi 
^jrofibi  ether.    Br.  Jointenants,  pi.  59.  cites  17   H.  3r  and  l\tTtxit 
r  iizh.  Voucher,  90.  Fuzh. 

•  '  Cotinter- 

plea  de  vftticher,  88.  and  22  S.  3.  that  the  feoffee  11127  Touch  the  other,  and  the  heir  of  the 
^ieceafed ;  per  Finch.*  ^  ■  But  fee  Fitzh.  Voucher,  104.  30  £.  ;.  31.  in  praecipe  quod  reddaty 
the  tenant  vouched  2y..aud  one.t»as  returned  dead^  hy-  which  he  rtvoucbid  him  who  Jurvlvtd only  \  nnd 
u  ell  by^  award ;  and  he  was  net  compelled  to  vouch  him  and  the  heir  of  the  other.  'Quod  nota. 
Br.  Jointeoants,  pL  59.    *  ^  f  Q  C  1 

8.  Mgrtdanceftor  againji  W*  and  A,  which  A.faid  ihatjhe  had  Br.  Voiu 
m»thing^  &c.  and  W.  anfwered  asfole  tenant^  and  pleaded  in  bar  the  ^^^\  n*- 
warranty  ^  the  mother  ef  the  demandant  to  his  father^  whofe  heir  |,*c?^** 
be  isj  Sic.     The  demandant  [aid  that  W.  had  nothings  un/e/s  joint* 

•  ly  with  the  /aid  A*     tudgment  if  he  may  plead  the  warranty  fole 
v^ithout  A.  and  the  demandant  was  awarded  by  the  court  to  an^ 

fwer  to  the  bar.  Quod  nota  j  &  e  contra  of  voucher ;  for  the  one 
caiinot  vouch  without  the  other.  £  contra  of  rebutter,  as  here. 
The  reafon  feems  to  be  inafmuch  as  voucher  is  in  lieu  rftbe  action  i 
€ontra  of  bar.     Br.  Bar,  pi.  58.  cites  9  Aff.  18. 

9.  Prscipe  againfl  lord  and  villein.  The  villein  by  fufferance 
of  the  lord,  iaving  to  him  his  feigniory,  vouched  to  piarrantyy  an4 
was  warranted*  Quo  J  nota  bene.  Br.  Voucher,  pl.  99.  cites  17 
Air.  I9.  and  fays,  fee  33  H.  6.  x.  where  the  lord  a^  villein  joined 

•  in  vouch^. 

10.  All  that  are  intitledto  the  voucher,  ought  to  be  hi  tied  in  the 
voucher ;  fot  otherwise  he  £uls  of  his  voucher.  Br.  Voucher,  pl. 
54.  cites  38  E.  3.  4.    . 

1 1.*  If  2  coparceners  are^  and  the  one  aliens  her  party  and  the  l^tfoparce* 
other  is  impleaded^  (he  cannot  have  ai<i,  by  reafon  of  the  alienation ;  "^ ^f 'hem 
and  therefore  fhe  (hall  vouch  alone  for  her  part,  and  (hall  have  war-  «//,„;  ^ith 
ranty  alone.     Br.  Voucher,  pl,  58.  cites  38  E.  3.  20.  Per  Knivet  tw'rr/wry, 

&  Finch.  cndecme.i» 

at  V  ucU* 

now  belhall  praf  in  aid  of  his  fellow*  and  either  have  pro  rata  upon  the  tofsi  or  vou  b  over  with 
him  upon  the  warranty  parainount.    Hob.  s6.  in  tiafe  of  Roll  v.  Oiboro. 

When  iaads  and  w^trrantiet  defeendto  t  puree  ten,  and  they  make  partition,  and  one  of  them  it  impUaded, 
he  fhall  not  vouch  alone>  hyMjhall pray  aid 'if  ba  fellow,  and  fi  (hall  pta  tbemlthft  in  reprifent^ition 
•fom  beir,  and  then  Vouch  together ;  per  Hobart  Ch.  J.  Hob.  26  in  cafe  of  Roll  v.  Ofbom.  ■  hut 
yom  parcener  aHatt  Hi  part,  w  makei  defrult  upon  aid  prayed,  the  other  (hall  vouch  aloiic  ;  per  Ho- 

bart  Ch.  J.    Hob.  26.  in  caib  of  Roll  v.  Olborn^  cites  27  H.  8. 5^.  4  H.  7.  20  H.  6.  2.  aiid  43  £. 
'3.23. 

H  4  12.  In 


9$  (Hotteber; 

• 

12.  In  Warranfy  eftbarUrs  againfi  t^^TOiA  ht  Jlmvifeviral  Mk 
of  them,  the  writ  (ball  abate.;  for  he  cannot  join  theqtu  Br.  War-r 
nuitia  Cartac, pL  14.  cites  39  £•  3.  26..     • 

13.  But  it  teems  that  in  lyarrantia  charts  a^inft  2^  and  the  cn§ 
is  an  infant  at  the  tinu  of  the  making  of  the  deedy  ttjball  bind  the  other^ 
3ut  quaere  if  by  this  Wiityor  by  anomer  ^it  agslinft  him  only.^  Br, 
Warrantia  Carta,  pi.  14.  cites  30  E.  3.  a6. 

f  r.  Wir-         j^.  If  three  are  idintly  infeeffedvn^  warranty,  and  tm  releaje  or 

C«tc,pi.    fi^^f^^^  ^9  the  tbirdy  he.  ball  not  deraign^he  firft  wafxanty  by 

|.citeiS.C.  voucher  or  writ  of  warrantia. carts, 'becaufe* he  is  in  h  tbo 

Jirft  fioffoTy  and  not  by  him  who  releafed  or  ftirrendered.    Qtiaere 

if  the  lurrender  (>?  good*    But  it  (eems  if  one  reUafes  to  the  one^ 

there  the  one  is  in  by  the  other,  a|id  he  (hall ,  not  deiaigh  the  firil' ' 

^arranty,  as  the  pafe  is  in  anno  33  H.  b,    Br,  Qarranttes^  pK,  6. 

cites  40  £.  3.  41. 

1 5.  Jnd  where  all  die  exc^t  one^  he  who  is  in  by  the  furvivor  (hall 
deraign  the  firft  warranty.    Br.  Garranties,  pL  6.  cites  4P  £.  3« 

1 6.  If  two  bring  farmeJonj  and  tfa[e  tenant  has  wamfnty  againfi 
the  oney  and'  not  againft  the  other,  Ihe  tenant  may  vouch  the  deman* 
dar^tyir  the  one  fnoiety^  and  plead,  in  bar  for  the  other  ntoiety»  Bf^ 
VqucHer,  pi.  16.  cite^  41  £.  3.  7. 

17.  Whep  a  (nan  has  iffue  2  Jons  by  diyerfe  venters,  and  has  lanJ^ 
tailed  in  burgh-englijhy  2xAdif continued  with  "f^afranty^  and  diesy  and' 
the  youngeft  brings  formedan^  the  tenant  may  voucli  the  eldeft  and  die 
youngeft,  and  when  diey  appear  he  ihall  plead  in  bar  for  one  moiety^ 
and  the  voucher  (hall  ftand  tor  the  oti^er  moiety,  *  Br^  Voucher,  pL 
49.  citesiiH. -^.  19.  ,     •  .      , 

lis.  IF  a  man  mfeojfs  A.  and  B.  with  warranty,  vaho  infeoffW.N. 

who  is  impleaded,  and  vouches  fbe  iwoj  who  vouch  H>e  firjl  feoffor  \ 

and  after  the  one  of  thf  two  makes  default^  and  €he  other  appear s^  he 

ihall  have  the  warran^  againft  the  firft  feoffor  %  and  fo  is  the  opiniqq 

in  1 1  £.  4.  8.    Br.  Garranties,  pi.  67.  cites  5  H.  5.  y. 

^arrper  Af-       19,  tf  two  jointenants  are  impleaded^  and  the  one  afpearSy  and  die 

SStenams  *'*'''  •^'''  render  or  makes  default^  he  Who  appears  (hall  have  the 

are,  ana  the  whole  warranty.    Br.  Garranties,  pi.  67.  cites  5  |i.  5.  7.  Per 

•minfatfft     Luddington.  -     f 

ajhtaigtrof  '  ^ 

bit  ^/|-che  warranty  is  gone  1  which  LnddiDgton  did  not  deaf.    Br.  Garrantidi  pU  67.  dtes  % 

jto.  M  feoffment  with  warranty  is  (nade  iio  tfvo^  and  the  one  akm, 

is  impUaJedy  and  vouches,  the  vouchee  moy  i^i^t  him  from  the  Ifen^ 

inafmuch  as  be  tnight  have  abated  the  writ  by  jointfnancyj  and  did  noli 

for  he  is  not  compelled  to  warrant  one,  where  the  warfanty  is  mad^ 

^  IP  two.    Br.  Voucher,  pi.  t6|.  pites  21  H.  6. 49. 

So  where  a       21.  Where  2  jointenants  are,  and  the  one  is  impleadedySLnd  hevour 

jivirai         cbes  the  feoffor^  this  matter  is  good  counterplea  to  the  lien*    Bf« 

cfm"(e^     Counterplea  de  Garrantie,  pi.  4,  cites  22  H.  6.  13. 

offimenti  and  they  hve  jointly  im^kaJedf  mbere  tbey  may  abatt  the  writ  iyftveral  taumcy^  and  thef  mmft 
me,  it  is  good  counterplea  to  the  lien,  tb;it  I  made  two  warrants,  and  not  one  and  the  famt 
warrant,  and  the  vouchee  canoot  abate  (he  writ,  which  the  tenaat  bai  afiinned.  Quod  nou« 
fcr.  Ibidt ' 

^ ??-Wbei| 


f  96] 


1kl«  Where  tfae<  em  voucbn  is  by  prrtifft^iiy  ftils  fiaUfirvi  for  IV  if  I  m. 
hth ;  for  both  wairranted  iince  the  whole,  therefore  the  one  (hall  not  f*^^  '^'^^ 
be  compelled  to  warrant  the  moiety  by  himfclf,  Br,  Voucher,  pL  to7tfc«^i» 
113^  cites  II  £•  4*  7«     .  ti^ftofsa 

Ht  pari^  and  he  is  implea^ed^  and  vouche$*me9 1  ihall  not  warrant  this  part.  Br.  Voucherj  pL  1 13* 

OtBS  II  £•  4.  7*  n  I       S.  P*  Br.  }ointenantS|  pU  35.  cites  la  £.  4.  a. 

» 

23.  B.  brought  Armf^bn  egainft  D*  C  and'tV.  which  D.a$  to 
that  which  to  btn^  bebngedy  vouched  to  'warranty  J.  and  C  as  to  that 
which  to  him  hekngtdy  vouched  B.  and  the  laid  ff^»  as  to  that  which 
to  him  bslongody  youchedN.  upon  which  vouchers  the  demandant  de- 
murred in  judgment ;  and  by  Yaidey,  Kingfmill,  Fjnowyke,  Con« 
liable^  Vavifor  am) ,  Qavers,  they  (hall  have  their  feveral  vouchers, 
for  it  may  fiani  with  their -tenancy  well  enoueh ;  for  two  may  make 
feoffinent  to  two  or  three^  and  the  one  may  make  warranty  to  theone^ 
and  the  other  to  the  other^  6y  one  and  the  fame  deed;  or  the  feoffors 
may  m^ke  warranty  to  the  one,  and  a  ftranger  may  releafe  or  con- 
firm with  warranty  to  the  'Other,  and  this  releafe  or  confirmation  . 
vrith  warranty  isfuficient  to  vouch,  and  good  lien  againft  the  fe- 
offor if  the  demandant  will  not  counterplead  the  pofieiHon,  and  that 
the  one  may  vquc^  and  the  other  plead  iti  bar ;  for  the  warranty  and 
voucher  is  inheritance^  but  diey  ought  to  agree  in  dilatories,  as  in 
view,  aid  prayeri  or  the  like.  But  Conningfby,  Mordant,  Wood 
and  Brian  Ch.  J.  contxa,  and  that  diey  (hall  not  have  the  feveral 
vouchers  by  d)e manner;  for  when  they  have  accepted  the  tenancy, 
and  vouched,  it  fball  be  intended  that  they  are  join  tenants  or  copar- 
ceners, and  dierefore  (hall  not  have  fuch  feveral  vouchers  without 
Viewing  caufe,  but  by  cat^e  Jhewn  they  may  have  it}  Quaere,  for 
afterwards  they  joined  in  voucher.    Br.  Voucher,  pi.  io8.  cites 

|2H.  7.  I.  2. 

24.  In  formedon,  the  tenani  vouched  3  as  feveral  heirs  to  the  ^fe-  Br.  Cono« 
yeral  perfons^  and  for  the  non-age  of  the  one  prayed  that  the  parol  ^^cpie  de 
0emur ;    and  the  Voucher  good  of  the  three  feveral  heirs.    Br-  pi^^^^^J^J^g 
Voucher,  pi.  16$.  cites  16  H.  7.  12.  13.  s.c. 

25.  in/ormtdon  againft  1  feoffees  of  truji^  the  one  confejfes  or  pleads  Br.  Barrc  • 
fnbarj  and  the  other  will  vouch.    Fitzherbert  juilice  (aid  the  one  pi*  32.  cites 
cannot  youch  unlefs  both  will  vouch,  wihch  Brooke  juflice  denied ;  i*  ^*      ^ 
for  the  one  may  confe&  and  render  the  a£Uon,  and  the  other  may  [   97   J 
vouch.    Br.  Voucher,  pi.  77.  cites  14  H.  8. 24.. 

26.  Tenemt  in  tail  and  remainder-man  may  be  vouched  Jointly, 
but  it  is  not  fo  regular.  Per  HoltCh.  J.  2  Salk.  571.  pi.  a  Trin. 
J  Ann.  fi.  R.  Pa|;e  v.  Haywaid. 


(N.  a,  a)     Voucher.     How.     ^f  ^rge,  in  what  see(A.b) 

Cafes. 

f •  J  T  was  £ud  that  it  is  adjudged  1 1  E.  3.  ihat  in  al&fe  of  dar^ 

reign  prefentment  Ac  tenant  (hall  not  vouch  ^irf  of  the  writ y 

flo  more  than  in  affife  of  novel  diiTeifui^  quxre  inde  i  for  in  affife  of 

fii0r/- 


$7  Qcncliet* 

Jfg';?'  ^ mrtdaneijlerttit  ttsmpt  may  Vouch  at  large, and  dib  giEfe  of  <^r« 
(F)  '  '«»n  prefentmcttt  is  much  of  the  bnac  nature.  Br,  Voucherypj.  lao. 

cites  21  H.  6.  <o.   . 
^x  M  ^fcwrr      2.  It  feems  (hat  the  Unant  in  writ  of  dl!^/r  may  touch  at  larec« 

gftKvt^as  to  oie  acrt  touched  Co  warraoty,  which  tht^demandanl  cmmttrpltaAed^  that  be'vobo  is  voachtdm^ 
mMc  cfbis  anici/Un  tver  bad  an^  tbin^^  &c.  afUr  Che  feiiin  of  Clie  baroo.  Br.  Voucher,  pU  74,  5'iyf^ 
s&  U.  6. 4ft*       ' 


(O.  a)     Voucher*     In  what  Place  Voucher  may 

be. 

* 

f  I.    A    man  cannot  vouch  another  in  .$thif  nunty  than  wbiri4bi 
•**'   original  is  brougln,     29  E.  3.  3.  b.  J 

[  2.  But  a  man  may  vouch  gerrtralfyj  and  pray  thai  he  btfummor^ 
ed  in  other  county,  29  E.  3.  3.  b,  ] 
•  S.  P.  And  [3.  So2L  man  may  vouch  and  pray  that  he  he  fhrhmoned  in  the 
Swirbc  ^^"'^0'  ^*  Lancajier  or  Chefler^  and  the  writ.fcall  go  there,  though 
made  to  generally  the  writ  of  the  king  does  not  run  there,  26  E.  3.  59.  bw 
ticm  im-     adjudged.* J  *  '         * 

mediately. 

But  if  be  prayf  fuminons  into  Wales,  we  vfilJ  not  write  to  )9^atiSf  but  fatbeJhirtfoftbecmMfy^itMt^d^ 

foimn7.     Br.  Cinque  Port?i  pi.  S.  cites  19  H.  6.  12.  Ver  FuUhorp. 

Where  a  man  vouchet  in  bojik,  and  fir  ays  that  he  be  fummwied  in  the  catnty  fudaline  tfCke/hr,  Lancaf*. 
ter  or  Durham,  fummons  ad  aoxiliandum  (hall  not  illbe  there,  bitx./f>tdai  writ  io  tbe  hrdrfthefnm» 
€i:/*  to  fumraon  him.    Br.  Cinque  Forts,  pi.  12.  cites  36  H*  6*  33.      . 

[  4*  [^^]  ^  ^^^  ^^7  vouch  and  pray  that  he  be  fummoned  im 
Ireland  ifhejhews  ajpeciat  deed^  which  teftifieS  an  exchange  of  land 
in  England  for  land  m  a  foreign  realm,  voluntate  etiam  regis  &  af* 
fenfu  inter pofiiO.     Time  of  E.  r.  ] 

f  5.  But  a  man  cannot  vo\J4f!jx  generally  and  pray  that  he  be  flini- 
moned  in  Ireland,  without  mewing  a  fpecial  deed  of  exchange. 
Time  E.  I.  ] 
Br.Procefs  6.  hffi^Q  oi  mortdanceflory  the  tenant  vouched  in.  another  county^ 
pi.  2  3.  cites  and  becaufe  the  demandant  tejlified  that  he  had  ajits  in  the  fame  county 
So^fferehn  ^^  be  Jumnwned^  therefore  procefs  IfTued  in  the  fame  cpunty.  .Br, 
r-m'Thtrbt"-   Voucher,  pi.  96.  cites  i3Aff.  3. 

fo-ejufit'-es  f 

ajfigied,  where  the  demandant  teftifies  as  here,  procefs  Ihall  iiToe  in  the  fame  county^  Br.  Voocber 
pi.  96.  cites  13  Aff.  3. Br,  Procefs,  pi.  93.  cites  S.  C. 

r  08  1  7*  I*^  mortdanceftor,  the  tenant  vmebed  to  Warranty  A*  andfretyed 
^  ^  ^  that  he  may  he  fumnuned  in  another  county^  Fifli  counterpleaded  that 
the  vouchee  nor  none  of  his  anceftors  never^  had  any  things  &c.  Upon 
which  the  affife  was  taken,  zni  found  for  the  tenanty  by  which  it  was 
awarded  that  the  voucher  fland ;  and  then  the  demandant  faid  that 
the  vouchee  had  ajfetsin  thefaifte  county ^  and  prayed  that  he  be  fum- 
moned in  this  county;  &  non  allocatur  by  reafon  of  the  ijfui 
tried  againft  him  before,     Br.  Voucher,  pL  102.  cites  36  AIT.  o. 

8,  Pracipe  quodf  reddat,  the  tenant  vouched  and  prayed  that  the 

vouchee  be  fummoned  in  the  county  ofYorhy  and  inibtwtnty  ofDur^ 

6  bam^ 


Qouc^er*  98 

•  •         •  . 

/fam^xAixA  U  a  county  'pst1atine,.aiui  yet  the  voucher  ftood;  for  per 
Qotton,  if  he  be  fummoned  in. the  county  of  York,  he  is  fummoned 
in  all  counties  of  England,  and  therefore  it  feemsby  him  that  funi' 
mons  (hall  iflue  there  only;  quxre  iade,  for .  in  fpecial  caies  they 
m2y  aw^rd  proctfs  /o  the  coucty  palatine.  £r.  Voucher,  pL  151. 
ekes  10  H.  6. 20.       .  •  ' 

« 

(P.  a).   Vcrachen  \€ounterplea  by  tenant  \or  Df- 
mandant^    Countcrplcas  to  the  Perfons  of  the 

Vouchor  \or  Vouchee  i] 

« 

[  X.  T  F  the  tenant  vouched,  it  is  a  good  counterplea  that  he  is  out*'  Arg-.  KeB. 
^ '  lawidy  jwdgfncnt  if  he  (hall  be  anfwered.     21  £•  4*  54^.  30.  in  cafe* 
Curix   25  E.  3.  43-  b.  by  Wilby.    But  quxre.  ]  ■  ' ;  ^^^^^ 

»-  A  man  canaot  vouch  a  elttk  attaint,  mr  a  man  outlawetf  *,  but  rather  fhall  have  writ  of  warran- 
tia  chartae.  Contra  0/  an  ideot,  Qnod  nota  bene ;  and  qasrc  if  it  be  law  at  this  day.  Br.  Wairan- 
lia  Cartas  pi.  2.3.  cites  8  £.  a.  And  Fiizh.  Vocicber»  237. 

[  2«  It  is  a  good  counterplea,  by  the  common  law,  that  thi  vou*  Sec  pL  23  # 
fbii is'JiftiL  ^  25  £•  3. 43.  b.  per  Curiam.  J 

•  •  • 

.Of  the  Vouchee. 

f  'i.  •  Nhfuch  in  rerum  natura  is  a.good  counterplea.  40  E.  3.  ^"^^  **"»  . 
37-  ^8  t.  3. 96.  b.  J  ^„„j^J. 

•plea  at  cnnimon  law,    Br.  Counterple  de  Voucher,  pi.  39.  cites  7  AIT  4.  p  r  Hcrlfc 
*  The  liTue  wa$  received,  notwitliftanding  chat  it  be  in  a  manner  a  pregnancy.    Br.  Counter- 
pie  de  Voucher, p).  8.  cites 4o£. 3.  36.*^  a Itift.  A45. %  P. 

[  4.  ^wJ  this  counterplea  ii  given  alfi  by  i^'E,  3.  cap.  18.  ]  Thisftatute 

was  in  af- 
firmance of  the  common  law.   1  Inil.  245.        And  fee  pi.  23. 

[  5.  It* IS  a  good  counterptea  that  hi  tuho  is  vouched  by  ajirangf  t^^mJ^m^ 
fuane  is  the  fame  perfon  who  is  tenant ;  judgment  if^  without  caujejhewnj  Fol.  760. 
htjballbi  receweiu  vouch.     loFI.  6.i8. 1  i**!?^^*** 

,  Br.  Coun- 

terplea de  Voucher,  pL  5.  S.  P.  cites  40  £.  3.  14. 

[  6..  If  2  Jijltrs  are  vouched^  whereof  the  one  is  vouched  within 
agCy  it  is  a  good  counterplea  that  they  are  both  ba/lardsy  for  caufe  of 
the  delay  by  the  age.     i?  E.  3.  59.  ] 

[7.  If  a  man  be  vouched  asfon  and  heir  within  agCy  and  prays  pa*  T  qq  1 
r^It^demury  it  is  a  good  counterplea  that  vouchee  is  baflard*^  for  he  ^^  JJ^  ,^ 
saumtbi  bound  by  his  own  deed,  *  48  £»  3.  28.  b.  10  H.  6.  15.  l8«  ten^^t^  m 

jSee  2 1  £.  3.  Age  3,  ]  praci:)i>e 

quod  red- 
dat,  voHchrdme  witbia  a^e  as  ewfti  tmd  heir  of  J.  of  G.  viz.  fom  of  ff^,  imher  of  J.  And  the  dtmtndunt 
fmidf  tbaS  /f^«  tht  fdither  of  the  voucbn  wat'a  bajiarJi  and  a  good  counterplea,  p^r  Belk.  But  Finch 
iaidy  that  b^  may  taJkt  tbt gtneral  comtorpka^  that  be  nor  wone  of  ins  awcrftorf,  &C.  For  if  the  father  V'n%  a 
toftard,  J.  is  not  hls^^cellor ;  and  after  tha  tenant  coafeiled  that  W.  was  a  haAord.  Br.  Cpuu* 
fjbrole  de  Voucher,  pi.  6.  cites  40  E.  3. 
t  ^r.  Couaterplea  di Voucher^ pi.  19.  c\tfi$  S.  C.-«*t  lift*  145.  S;  P. 

IB.  But 


99  .0ouc6er.     . 

•^•^»an-      f  8.  But  othen»4fe  it  is,  if  her  be  vouched  as  fin  and  heir  onfy^ 

VoSc^*     for  there  he  may  be  bound  by  his  deed,  •  48  E*  j,  28.  b.io  H.  6* 

^.x9.ciott   x8.  b.  I4H..6.  10.  b.  ]  •  ,   *         ,  . 

^C.  [  9,  If  a  man  be  vouched  asjin  and  heir  U  B>  it  is  good  counter* 

plea  that  B.  urns  attainted  of  ielony  Or  treaipn,  if  the  parol  h  prjyei 

to  demur  upon  the  voucher ;  for  then  he  cannot  be  bound  bj  ht$ 

own  deed.    9  H.  (>.  50.  14  H.  6.  10  b.  ] 

*(  10.  But  Qtherwiie  it  is  If  be  does  not  take  advantage  of  the  nm* 


8e ;  for  there  he  may  be  bound  by  bis  own  deed.    9  H.  6. 50.  14 
•  6. 10.  b.  3 
^  ^"^  •*!        C  *  *•  ^^  '^^  *"*"  ^  vouched  as  fin  and  heir  to  another^  and  prays 


6. 10.  b.  1 

^  ifi , ^^    ,. 

ii?the^e^'  /£^  parol  to  dnnur  for  his  nonage,  it  Is  a  g^ood  counterplea  that  ho 
grcesythe  hinyelfis  heir  to  him^  or  that  another  is  heir;  that  is  to  (ay,  elder 
2^  •^-    brother    14  H»  6. 10.  b.  25  E.  3. 43.  b.  by  Wilby.  quaere.  ] 

warraoty*  and  by  ht$  art  prayed  that  tbt  parol  demur  %  and  the  danattdantjaidthai  he  bad  am  elder  hnther 
•f  fnU ajfe^ »nd  prayed  that  he be.oufted  of  the  voucher ;  and  fohe  wa«.  Br.  Counteiplea  de 
Yottchers  pi.  i*  cites  27  H.  6.  i* 

[  12.  But  otherwife  it  is  if.  he  he  vouch/edoffultagii  (6  that  Aq 


prol  is  not  to  ftay  for  his  nonage.     14  H.  6.  lO.  b.  1 

toJ.D. 


X)emafi.  [13.  If  a  man  vouches  y.  S.  within  age^  as  heir  to  j.  D.  andprajt 

Jaiit  faid  fig  parol  to  demuryit  is  a  good  counterplea  that  be  is  not  heir  to  bisft  x 
^{,,*-  «•  yut  that  fy.  D.  is  heir,     38  E.  3.  ^7-  b.  ] 

fcn/andW.  [  X4«  ^0  it  is  z  Kood  counterplea,  though  J.  S.  had  entered  into 
■the  eK.      the  land  as  heir  to '/.  D,  for  the  delay  by  the  demurrer  of  the  paroU 

tenenc  (m6  pwotffiaadc  that  J.  is  heir,  zwApr^placif  that  he  entered  as  heir  afterthtdeatb'eit  the  anceftr«r 
and  prayed  the  roocher ;  and  becaufe  the  demandant  could  not  deny  but  that  J.  entered  4s  heir| 
the  voucher  flood.    Ei%  Counterplea  de  Voucher,  pi.  %$.  cites  S.  C.  Br.  Voucher.  pL6a« 

<a£et  S.  C»  *  . 

r  1 5.  If  a  man  vodfhes  another  as  fin  and  heir  ofy,  S.  within  age^ 
ana  prays  that  the  parol  demur^  it  is  a  good  counterplea  that  he  is  of 
full  age.  17  E.  3.  78.  b.  ] 
Br.  Conn-  [  16.  {But'^  if  a  man  vouches  another  as  fon  and  heir  of  J.  S» 
terpie  de  within  age,  and  piiays  the  parol  to  demur,  it  is  not  any  cqunterplesi 
pl*a7^citcs  ^'^^^  7*  ^'  ^^^  any  of  hfs  ancefiorsj  were  ever  fitfed  of  the  landj  i^c,  for 
5.  C.  and  though  the  heir  cannot  in  this  cafe  be  bouna  by  his  own  deed,  yet 
that  it  is  no  he  may  be  bound  by  the  deed  of  other  anceftor  man  of  J.  S.  zg  £« 
^^r^   3-  9-  Curia.  ] 

common  latv  or  ftatute ;  and  becaufe  the  tenant  may  bind  him  by  deed  of  other  anceftor :  Ihere* 
fore  the  eounterplea  extendi  not  to  all  thofe  whom  tlie  tenant  may  bind,  when  the  Vouchee  comesy 
and  fo  is  no  qMnterpVea.  And  yeC  ic  is  agreed^  that  wl>ere  he  prays  that  the  parol  demur,  as  in 
the  principal  cafe  he  cannot  bind  him  by  his  own  deed.    Quod  nota.  -Br.  Voucher,  pL  6a. 

[17.  In  a  writ  of  ibwer,  if  the  tenant  vouches  3,  it  is  not  a  good 
counterplea  that  in  another  writ  they  all  were  vouched^  and  the  demam" 
f  100  1  '^^^  recovered  a  ^/dfart  upon  default  after  default  vf  one^  and  after 
*•  ^  the  writ  abated  againft  the  other s^  and  how  the  heir  of  him  that  n^ado 

default  is  vouched  within  age^  and  the  warranty  is  determined  aga\nfi 
him  by  thefirft  recovery  i  for  this  counterpleads  but  to  the  warranty^ 
and  the  demandant  is  not  at  any  delay  thereby ;  for  the  paro)  (ba)I 
not  demur  in  ihis  ytsi^    26  £.  3.  59.  adjudged.  J 

{  18.  The 


.  (Houtftcc.  JOOl 

[  i8«  TheyaMtf  laW|  fi^^ir^i^  /£r  i(i?iV  ^  him  that  nuuU  default  hi 
vouchid  in  ward  of  the  king;  for  it  is  but  a  petit  delay^  that  is  to  fay, 
CO  have  aid  of  the  kinjg.    26  £.  3.  59*.  adjudged.  ] 

[19.  But  otherwife  it  would  be,  it  it  liad  been  in  a  precipe  quod 
reddat  \  for  there  this  matter  ihould  be  agood  counterplea,  inafmuch 
as  in  this  writ  the  parol  (bould  demur  foi' his  nonage,  which  the  law  ' 
will  not  fuffer  upon  zfalfe  voucher*    %6  £•  3.  59.  J 

f  •20.  In  an  a^ion  againjifenrnfok'i  if  the  tenant  will  vouch,  it  Is  r*<"A^n 
« -good  counterplea  for  the  demandant  to  lay  that  pending  the  writ  7°|;  ^''^ 
the  tenant  has  taken  barouj  becaufe  otherwile  die  demandant  fhall  be         '^ 
delayed ;  for  ihe  and  her  baron  ought  to  vouch.  26  E.  3.  68«  b. } 

21.  In  mortdanceftof  the  fier^reiumed  the  voucher  dead^  and  For  whca 
the  tenant  vokcbed  his  heir  within  age^  and  prayed  that  the  parol  de-  ^j^^^ 
mur ;  and  die  demandant /aid  that,  he  bad  nofuck^  ice.  for  he  died  in  a^ff  Jra 
the  li(e  of  his  fathen    And  Herle  awarded  this  a  good  counterplea*  j^<//  "^ 
Br.  Counterplea  de  Voucher,  pi.  39.*  cites  7  Aff.  4.  '£^1^^ 

which  the  death  may  be  returned,  nor  the  demandant  emnot  fjy  tbmt  bt  U  of  full  age,  and  pray  tktt  i»  * 
may  it  vuw«d\  for  there  is  no  fuch|  aAd  the  vouchee  never  will  be  of  full  age  wherjet  he  is  dead:; 
and  jcherefore  good  counterplea.     And  at  common  \xw  it  was  a  good  tounterplea  that  he 
nevor  bad  any  fuch-  who   was  voucticd«  but  here  was  fi)(Ji  a  one  in  efle,  but  now  is  dead. 
IhuL' 

22.  In  pneclpe  quod  reddat,  if  the  tenant  vouches  a  hijBop  to  war« 
ranty,  it  is  no  counterplea  that  he  not^is  ameftors  never  had  any  things 
&C.  But  fltall  lay  that  he  nor  bis  predecefTors,  &c.  never  had  any  thing, 
&c.  Br.  Counter  pie  de  Voucher,  pi.  51.  cites  i2  E.  3.  and  Fitzh* 
Voucher  27.  10$.  110.  112. 

23.  14  k.  3*  cap.  i8.  Becaufe  the  demandants  in  plea  of  land  have  Tn  onectife 
heen  often  delay ed^  for  that  the  tenants  have  vouched  to  warranty  u  quod  rcd- 
dead  man^  again  ft  which  voucher  the  demandants  before  this  time^  mij^ht  ^"^  J*^®  ^^ 
mot  be  received  to  aver  that  the  vouchee  ts  dead^  to  tbetr  great  delay  and  ched,  the 

mifchief  demandant 

Itts  accorded  and  eftatiijhed^  that  from  henceforth^  if  the  ''«^«'  Jhfs'^ftatwe 
vouch  to  warranty  a  dead  many  and  the  demandants  will  aver  that  the  that  the  te- 
vouchee  is  dead^  or  that  there  is  none  fuchy  their  averment  fhall  be  re-^  n^tit  )« 
ceived  without  delay.  ^  mherw^fc 

if  he  ftnmUi  ths  voucher,  and  at  tbeJuHtmons  ad  warrantizandum  the  Jh:t  iff  returns  mhtlf  there  he  (hall 
MQC  have  the  averment  j  for  now  it  (hall  come  in  by  the  return  of  the  (heriff ;  by  which  a  foia- 
mons  ficut  alias  iffued.  Br.  Voucher^  pi.  66.  cites  11  E.  3.  ^6.  1  S.  P.  1  Itift.  ^46. 
S.  P.  And  there  the  demandant  took  the  averment  immediately  at  the  tirft  day,  but  the  (hcrilt 
returned  tty  aud  the  ttnantfaid  that  he  was  alivf,  and  prayed  ali»S|  and  the  tUmand^int  f^id  dxit  hi*  it 
dead;  andtherei  notwithftanding  the  demandant  was  pafled  this  by  award  of  procel's,  yet  noiir 
becaufe  the  tenant  has  taken  the  averitii^  ^^'^  ^*  i^  alive,  tlie  demandnnt  may  aver  tlie  death  ;  and  fa 
he  didy  by  which  the  tenant  was  compelled  to  vouch  over.    Br.  Cnunterple  de  Voucher,  pi.  8. 

citto  40  E.  3.  36. Br.  Voucher,  pi.  J  5.  cites  S.  C.  and  21  E,  3.  36.  accordingly. 

3  Le.  114.  in  cafe  of  Who  TH  v.  the  Countess  op  Suss  ex»  cites  11  E.  3.  36.  And  fay  s»  that 
though  It  was  infilled  that  itiejlttute  did  rfot  prtfcnLe  any  timt  ff^r  making  the  avttmtnt^  but  left  thft 
fame  generally,  yet  it  was  the  opinion  pf  the  whole  (ourt,  that  he  (hould  have  the  averment  atih« 
time  of  the  voucher,  or  not  at  all. 

In  praecipe  quod  reddat,  the  tenants  vouched  two^  the  ^mandant /aid  that  one  it  dead*  Pencot  ob« 
jeded  that  they  ought  to  fay  that  both  are  dead  ;  for  otherwise  it  is  iio.counteq>lea  by  the  ilatutet 
nor  by  the  common  law  ;  but  Belke  and  Thorpe  held  it  well  enough,  whereupon  he  vouched 
Ihe  one  alone.  Br  Voucher  135.  cites  39  E.  3.  3a,— —Br.  Ctmnterple  de  Voucher,  pi.  37. 
cites  S.  C.  That  it  is  a  good  counterplea  by  the  bed  opmioii  i  by  which  he  vo*uhfd  the  pm  and  ihg 
hrirvfthe  o/£cr.— — a  In(l.  246.  fays  it*  is  a  good  counterplea  for  preventing  «f  delay.  Sf  if 

the  tenant  v^nchit  ^.  w'«  euiors  into  the  warranty,  and  vcu.btt  B.  the  demandant  may  allege  in  ad, 
vantage  of  bimfeJf^  thit  the  frfi  vouthte  is  dead,  and  pray  a  reffmmcms  agein/ithi  ttnant,  becaufe  this 


loqj  Ooucjer* 

■  •  .  < 

cinnol  c6nic  in  by  the  retnrn  of  the  (hcriff;  Per  Finch.  &  non  neptnr.    Br.  Voucher,  pi.  15?. 
ctces  40  E.  3.  37.<^— Br.  Coanterple  de  Voucher*  pL  8.  cites  40  E.  u  36.  &  C— *-^ifchey/<^gi^ 
vouchee JhaJ/Jhew  this  matter,  ami  fyr.tv'nfummMt,  and  have  it,  becauie  u(herwife  error  Ihall  be  of 
th^  jaJgtnent.    Br.  Voucher,  pi.  1 58.  cites  Fitzh.  Voucher 4.  x8  £.  3.  37. 
t^  The  demaodaat  may  aver  thb  life  of  the  vouchee  by  the  equity  of  this  ftatute.    Jenk.  tas* 

pl-  47- 

r  I O I  1  24.  In  formedon  it  was  agreed,  that  where  the  tenant  voucl^es,  it 
•  Br.  Vou-  '^  good  counterplea  that  th$  vonchcf  is  viUiin  to  the  demandant ;  for 
cher»pl.  39.  if  the  demandant  pleads  with  htm  he  ihall  be  infranchifcd.  Br» 
Gi^esS.c.    Counterple  de  Voucher, .pi.  18.  cites  15  £.  3.  and*  48  .E.  3. 

5i»  in  ef-  25.  In  mortdanceftor,  the  tenant  vouched  the  baron  andftme^  and 

tenant  *  ^^^  demandant  Jaid  that  the  baron  and  fenu^  nor  the  anchor  oftbtfemey 
vmchedto  never  bad  any  thing  in  demefne^  nor  injervices^  after  tbejeifin  of  our 
^anranty  anceftor^  of  whofe  feifn  we  demand  \  and  a  good  counterplead  that  is 
1-SaI!'  to  fay,  the  aiiceftor  of  feme,  and  no  mention  of  the  anccftoT 
and  the  do*  of  the  baron ;  for  it  Ihall  be  intended  that  the  warranty  came 
mandant      of  the  part  of  the  £eme.    Br.  Counterple  de  Voucher,  pi.  42* 

rc';tr'- ""» "  Aff.  30.  ■ 

feim  mr  Jaar  ancejlort  whofe  ^;r,&c.  rever  had.'iny  tbing ;  and  1  p)od  counterplea  per  K  nivet  and  Wich, 
for  it  (hall  he  inttnded  that  he  vwchtd  by  tbefsnu.    But  Belknap  contra;  for  he  might  he  infeofTeJ 
by  both  before  the  coverture ;  and  at  lad  tlie  demandant  toumterpteadtdtU  pojptfom  of  ib9«iu  <md  the  ■ 
&  therefore  quxr^.    Br.  Counterple  de  Voucheii  pi.  19.  cites  48  £.  3.18. 

26.  In  cui  in  vita  lit  the  poft,  the  tenant  vouched  Walter  fan  and 
heir  of  W.  of  S.  who.was  the  baron  that  aliened  i  and  the  demandant 

faid  that  he  was  coujin  and  heir  oflV,  abfque  hoc  thtit  Walter^  or  any 
rfhis  ancefiorsj  had  any  thing  after  the  titUy  (^Cm  and  a  good  counter* 
plea,  by  which  the  tenant  pleaded  in  bar  by  exchange.  Br.  Coun-^ 
terple  de  Voucher,  pi.  24.  cites  38  E.  3-1$.     - 

27.  In  praecipe  quod  reddat,  the  tenant  vouched  ^.  fon  and  heir  of 
T.  and  prayed  that  the* parol  demur  by  his  nonage^  and  foit  did ;  and 
after  y.  died^  and  upon  refummons  againft  the  tenant,  he  vouched  as 
coiifin  and  heir  of  J.  To  which  the  demandant  faid  that  y.  whef 
was  vouched^  had  a  Jtjier  in  full  life ;  judgment,  if  to  vouch  another 
he  (hall  be  received ;  and  the  opinion  of  the  court  was  with  the 
plaintiff.     Br.  Counterple  de  Voucher,  pi.  lO.  cites  43  £•  3*  3. 

28.  In  precipe  quod  reddat  it  is  a  good  counterplea  of  the  lien  to 
fay,  that  he  who  vouched  is  not  tenant^  but  another  \.fo  that  he  cannot 
have  any  lofs*  Br.  Counterple  de  Garrantie,  pi.  3.  cites  26  H.  6. 49. 
per  Danby  and  others. 

20.  In  praecipe  the  tenant  vouched,  the  demandant  counterpleaded 
by  thejlatutcj  by  which  the  tenant  pleaded  outlawry  in  the  demandant 
after  the  laji  continuance  in  debt,  andjhewed  the  record*  And  by  all 
€ne  juftices,  except  Brian,  it  is  a  good  anfwer,  though  it  is  not  in  bar ; 
for  the  ftatute  fays  that  if  the  tenant  vouches  and  the  demandant 
counterpleads,  and  the  tenant  will  not  attend,  he  ihall  be  put  over  to 
another  anfwer,  ztxidoes  notfdy  to  the  anfwer  in  chiefs  and  therefore 
any  anfwer  fuffices.    Br.  Counterplea  de  Voucher,  pL  47.  cites  21 

*••  4*  54* 

'  30.  in  dower  it  is  a  good  counterplea  to  fay,  that  the  tenant  enterti' 
hy  her  kujhand.    z  Init  246, 

31.  It 


(Hoocfief:  •  •  •     lot 


31.  It  is  a  good  cotinterplea  of  the  voucher  to  fay,  thai  the  tenant 
hath  formerly  prayed  in  aid  of  him,  in  refpe£l  of  the  delay,  2  Inft* 
146. 

(C^a)    Counterpka  by  Demandant.    What  fhall  be 

a  ^W'Counterplea. 


[102] 


[  !•  T  F  an  heir  be  vouched  in  ward  of  the  kingy  if  .is  not  a  good 
•*-  countctptea  that  y,  5.  haifuedm  the  chancery  to  the  king  for 
thifaid  wardy  where  his  right  wasfoundy  and  by  judgment  has  the 
wardy  andfo  the  king  has  nothing  in  the  wardy  without  ihewing  any 
thing  to  maintain  it.    26  £.  3.  6o.  ] 

■     [  2.  [But^  If  an  heir  be  vouohed  in  ward  of  the  king)  it  is  not  a 
good  counterplea  that  the  king  has  nothing  in  the  ward  by  nonage  of 
him;  for  between  diem  the  poflefiion  of  the  king  fhall  not  be  tried. 
17  E.  3*  65.  b.     Contra 2 1  E.  3.  53.  Adjudged.  ] 

[3.  So  if  3,  man  be  vouched  in  ward  of  a  conunoH perfgny  it  is  not 
a  good  counterplea  that  he  hat  nothing  in  the  Vjard.  22  £•  3.  21. 
Contra  26  £•  3. 60.  27  £•  3. 82.  ] 

[  4*  If  an  heir  be  vouched  in  ward  of  dvuerfe  brdsy  it  is  not  a 

food  counter^dea  thatfome  of  theniy  who  are  fuppofed  guardians, 
ave  nothing  in  the  ward-,  for  if  he  vouches  fome  guardians,^  and 
others  with  them  who  have  nothing,  this  is  nothing  to  the  deman- 
dant. •  17  £•  3,  65.  b.  27  £•  3.  82.  Adjudged.  Contra  21  £• 

3-530 

[  5.  If  tenant  in  dower  vouches  the  heir  of  the  baron  in  reverfio 

it  is  a  good  counterplea  that  the  tenant  has  fee ;  for  flie  cannot  bine 
the  heir  to  warranty  for  any  other  caufe  but  for  the  revcrfion.  2( 
£.  3.  41.  b.] 

[  6.  If  the  tenant  vouches  B.  as  couftn  and  heir  to  G-  it  is  a  good\^<:;-^'.':i'Yj^-^^ 
counterplea  that  he  who  rs  vouched  is  tfjefon  of  one  J,  without  that     '^i^.V^^'^ 
that  he  is  of  the  blood  ofC  28  E.  3.  99.  } 

7.  By  ^  E.  I.  cap.  \o  Jiaiute  of  IVeJlm.  i,  forafmuch  as  many  ThemjMff 
pecpli  are  delayed  of  their  right  byfalfe  vouching  to  warranty  \  hf^'  ^" 

that  every  tenant  in  a  real  aAion  was  permicted  to  votich  any  of  the  people,  though  he  or  aiiy  of 
h\i  aoceitors  haJ  never  any  thing  in  the  land,  whereof  he  might  infeotf  the  tenant  or  any  of  tut 
anceftors;  and  again,  that  vouchee  might  vouch  another  in  like  manner  ;  and  upon  every  fum- 
moni  ad  warraotizanduroy  there  mud  be  9  returns,  &€•  fo  at  the  delay  was  in  manner  infinite,  and 
ail  upon  falfc  vouchers;  whereupon  this  a^of  parliament  for  remedy  was  made,    a  Ind.  240. 

In  ancient  time  it  fecrocd  ftraage>  when  the  original  praecipe  was  brought  againft  the  tenant  of 
tlie  landy  that  Che  couity  upon  that  odginal,  Ihould  hold  plea  bettveea  tiie  tenant  and  the  vouchee ; 
but  it  is  more  ftraoge  to  make  a  queftion  of  that  which  hath  received  an  anci^nt»  continual,  and 
cnnftanC  aUowonce  1  and  the  vouchee  comes  in  in  loco  tenentisi  »nd  in  judgment  of  hw  is  a  tenant  to 
the  deisandaot ;  and  our  a6l  do«s  allow  of  Ci*ue  v»ucbei5|  but  providat  againit  falfc  vouchers,  as  t^ 
Ipeakt,  for  deby  only.    %  Inft.  241. 

It  is  providedy  that  •  in  writs  of  poffejfiony  firfi  in  writ  ofmordaun^  •  So  called 
cefleTf  of  ceftnagey  of  aiely  nuper  obiity  of  intruftony  eft"c''/n)e 

anceftor,  of  whofe  fcifin  he  demands,  was  in  pofleffla)  the  d;iy  he ditd,  or  the  demandant  hijni'clf 
was  in  polfeHion, as  mortdauuceilorf  cofioagc^ aid,  nuper  obiit,  intruHon,  and  other  like  uiits,  as 
befaile,  &c.     %  Inll.  241. 

And*  other  Hie  writSy  whereby  lands  or  tenements  are  demandedy        •W-r  1 

52.41  lift  K, 
P'e  defeodant  vcuthci  R,  who  vrykfdftA  cftbe  nvaid,  arA  Uufedto  r.  w'-o  vouched  him.      N  oH'Ti  Tm.! 
£,  WAt  thtfofi  who  got  tb*  itfoii  aftu  tti  dmtb  »/  our  tetuntf  and  this  eilaic  continued  V\i  :»;c  dav  o 


he  writ  porchafed,  judsoMat  if  the  Voocher*  &c.^  And  the  bell  lipiatenr  wa%  tfat  il  Is  a  geoi 

counterplea ;  hy  which  the  defendant  claimed  by  sArtonty.  And  this  counterplea  feeros  to  be  by  the 
equity  o(  the  fUtuce  of  Weftm.  t.  cap«  ]S.  given  in  e^ont  pofleflbry.  Br.  Coontcrplea  de  vouch* 
er,  pi.  iS.  cice$  21  £.  3.  ii.  ■■  S.  P.  2  Inft.  i4u  That  in  writ  of  right  of  ward  of  the  body  ml 
land>  fuch  counterplea  wac  adjudged  good  1  for  albeit  it  is  named  a  writ  of  right,  and  fo  in  letter  ii 
ciut  of  thit  branchy  yet'  is  it  in  nature  of  a  writ  of  pofleOion ;  and  the  words  are  per  mortdauncefter 
ou  d*auter»  and  though  *  np  Unds  or  tenements  be  demanded,  wHich  regularly  is  intended  of  an* 
cftote  of  freehold,  yet  this  cafe  being  wiihin  tbefam  mfchiiff  is  taken  within  the  remedy,  a  Inft. 
41 .  . 

In  iawer  the  tenant  vouched  C,  cotfin  and  heir  ef  T.  A»  the  dtmandani  fend,  that  ber  bttjhamd  Stdfajvit 
mnd  the  vmchet  wat  the  jiiji  that  ubnted\  and  a  good  counterplea  within  Lhefe  words  (other  like 
writs;)  bnt  that  plea  is  not  [good]  in  cafe.of  the  ik^r.    %  Inft.  %^u 

An  aiTife  of  n9vd  dijfeift,  and  an  al!if4  of  darrnn  frrfentmet^t  are  within  this  branch,  if  the  tenant 
▼ouch  any  named  in  the  writ ;  and  the  demandant  may  counterplead  the  voucbeo  a?  well  when 
the  tenant  iiprejem  in  court|  as  when  he  is  abfent.    a  Inft*  %\u 

•  Aftrmi-  Which  ought  to  •  defceni,  revert^  rematHf  »r  \  tfcheat,  iy  the  dtatb 
Af^\*    «/ any  anct/ary  er  etbtrwi/e  i 

out  of  this  branch ;  for  it  is  a  wj  it  of  right  in  his  nature,  and  not  a  writ  of  polTelBon,  and  he  dlr- 
tmmds  not  the  land  of  the  feifin  of  bis  anceJUrf  as  the  ftatme  fpeaki,  but  of  the  rift.     2  Inft.  241.    ' 

Aformedan  in  reverter  is  not  within  this  branch  ;  for  that  is  a  writ  of  right  in  his  (laiure.  a  Inft. 
£41. 

Afonmdok  in  the  remainder  is  not  within  this  branch  ;  for  It  is  no  writ  of  poflefliooy  but  a  writ  of 
fight  in  his  nature ;  and  the  demandant  doth  not  demrndtbt  land  of  theftijn  of  bit  aac^ar^  as  the  fta-' 
tute  fpeaks,  ^r  ^y  r^f  r;MaiW«r.    2  Inft*  241. 

\  Lord  Coke  fays,  that  the  Erigliih  tianflation  of  the  French  word  (efchier  in  this  place  is 
wrong  i  for  (efchier)  iignifies  to  fall,  and  a  vtrit  ff  efcheat  is  nm  within  this  branch,  for  tliat  kfovtdt 
in  ibe  right ;  and  reveitcr,  remainder,  or  efchier,  is  to  be  mteaded  afttr  the  dtatb  of  bit  imctJUr^  wtuuM 
or  life^teMumiin  dowa-fOrLy  tbteuttefy.     ^  Inft.  241. 

•  yfdks  If  the  "^  tenant  vouch  to  warranty^  and  the  denum4ant  cmntirpkadi 
fafedufte,  hsTttj  and  will  aver  by  ajfife^  or  by  tbf  country^  or  otherwtfe^  as  the  Omfi 
wt^l«i  a  W'^^'wjr^  that  the  f  tenata^ 

ieafefor  tife^  zn^grantt  the  reverfwn  <e  (7.  m/w,  and  See,  C,  grants  tbtrtverfUtt  to  D.  tho  heirnfM.  Te* 
team  for  hfeis  impleaded  in  a  wr  it  of  cojinage,  and  mabes  defamlt  afur  d^auU*  D,  is  roeekvod^  mnm  vouekod  H 
^f^ranty  C.  The  demandant  count  erf  ie A  the  vmuber^for  that  B,  vtas  tbejitjl  timt  abated  after  the  death 
of  bis  ancefior,  of  vtbofe  feifn  he  nukes  bis  drmand.  And  two  objc6>ions  were  mad^  that  titis  tounter- 
plea  was  not  within  this  ftatute ;  ift.  That  D.  claimed  the  reverfion  Mf  ptifchafe,  and  fo  B.  wae 
not  his  anceftor  within  this  ftatute,  for  he  daimed  eot  the  land  as  heir.  2.  That  this  ftatute  fpeaki 
of  the  tenant,  which  muft  be  underftood  of  the  tenant  for  bfe,  who  is  the  tenant  to  the  prscipe  ia 
deed,  and  not  of  the  tenant  by  refceiti  who  is  tenant  in  law*  As  to  the  firft  it  was  anfwer«d  and 
refblved,  that  inafmoch  as  the  abatement  is  confefled,  albeit  that  divers  eftates  be.  made,  yet  for  tbat 
P.  is  heir  to  the  abator,  and  B.  his  anceftor  within  the  letter  of  the  ftatute,  and  iajftnafor  eirem» 
turn  mn  toliitar,  and  fo  is  within  the  meaning.  But  if  tbefiate  of  the  abator  bad  been  avoided  br,m  title 
paramount,  and  the  heir  of  she  abator  bad  Uten  infevfftd,  there  the  heir  had  not  claimed  under  the  abate- 
ment ;  and  therefore,  although  he  were  within  the  letter  of  this  aA,  yet  had  he  been  out  of  the 
meaning.   2  Inft.  242. 

f  Albeit  tenant  by  receipt  he  but  tenant  ill  lawt  yet  if  he  in  /rW  of  the  ttnantt  and  fo  within  this 
branch  {  for  otherwife  the  abator  may  make  a  leafe  for  life,  and  by  his  default  after  default  be  re- 
ceived and  foby  covin  between  them  make  this  branch  of  none  efledt,  which  fliould  be  againft  rea- 
fon,  bt  in  f raudem  legis ;  and  tenant  in  law  by  warranty  is  within  this  adt»  albeit  be  be  not  prefent 
in  court.    2  Inft.  242. 

•  ?rede(eJor  Or  hts  ♦  anccjlor^  (whofe  heir  he  is)  was  f  thefirfi  that  entered 
is  taken  by  after  the  death  of  hintj  of  whoje  feijin  he  demands ;  toe  averment  oftbo 
'h  *"word     oemandant  Jball  be  received^  if  the  tenant  will  abide  thereupon :' 

anceftor.  2  Inft.  142.  1  As  in  mortdanceftor  againft  the  prior  of  D.the  tenant  voeiched  to  war- 
ranty. BeH.  /aid  that  B.  your  preduejjor  prior  of  D,  was  thefrfl  who  abated  afur  the  dejth  of  him,  of 
wbofefeifn,  &c.  andthii  ejate  continued,  and  diedfeifed,  after  whofe  death  you  wat  in,  continuing  the  fame  tott 
juJgment  if  he  ought  to  have  the  voucher.  And  the  other  demttrred,  and  after  was  oufted  of  the^ 
voucher  by  award.  And  fo  fee  tliat  it  is  a  good  counterplea ;  ana  this  leems  to  be  by  the  equity 
of  the  ftatute  of  Weft.  i.  cap.  39.    Br.  Counterplea  de  Voucher,  pi, 43.  cites  40  AC  2.  ■■ 

S.  P,  And  yet  t^ie  ftotute'fpeolu  only  of  heir.   3fi>  Parliameati pL  34*  cites  S.  Ci  ■      mS.  P. bf 

9rMke 


•B(t>ok«  Ch.  J.  PI.  C.  178!  K  Mich.4  Mar.  in  the  cafe  of  Hill  v.  Orange. -2  Tnft.  242.  S.  P. 

lor  a(ib  of  parliament  made  for  fupprefflon  of  fal(hood  praftifed  for  delay,  as  ibcfe  falfe  vuuchen 
bei  (hall  hav«a  benign  ioterpretatioa. 

f  If  ^.  tad  B,  So  aoate  to  tht  ufs  tf  B.  the  whole  (late  is  in  B.  if  B.  infeofft  j4.  This  coadjutor  ii 
within  this  a^,  and  yet  he  gained  no  freehold ;  bat  this  ftatate  fays,  le  primer  que  enter ;  and 
tbottgb  he  itdtrednotat  tbefoJIfyMf^y^  he  is  within  this  ftatute.    2  Inlt  241. 

Bat  if  the  abator  makes  afenffment  infety  and  tahi  back  an  {/!>/'  tit  Bim  entd  ajtrangtr^  and  they  both 
be  impleaded  in  a  writ  of  aiel,  and  vouch  their  feoflt}r  for  the  benefit  of  tbejiranger,  (who  h  «k# 
•fthefiantej  the  voucher  cannot  be  counterpleaded  within  this  branch.    3  Inft.  243. 

But  if  the  firofiirtr  reUofei  to  the  abater,  and  he  be  impleaded^  and  vouches,  thii  voucher  may  be 
coOoterpleaded  by  force' of  this  branch.    1  Inft  241. 

•  jfnJ  ifnoty  be /ball  bi  further  compelled  to  another  lentjiuer^  if^^[  1 04. 1 
have  not  bis  +  warrantor  prefent^  that  will  warrant  him  freely^  and  z  «     TL- 

.  .  .  I  r      '  1         t  f  1  »  ^^  ^  tni9 

tnconttnent  enter  tnto  the  warranty  5  faving  unto  the  demandant  hts  claufe  givei 
exceptions  againfl  bim,  if  be  will  vouch  further ^  as  be  bad  before  «-  *«  ^*P  f 
gainft  tbi  firji  tmant,  '^^^* 

frvt%  ovtr  bit  vMiber,  tnd  then  he  (hall  be  received  to  anfwer  ;  bni  if  he  (buid  to  l^voucher,  and 
dtraurs  in  law  upon  the  cuunterplea,  and  it  be  adjourned  to  another  term,  it  i^eremptory  to 
the  teuant  in  refpect  of  the  delay,  in  fuch  fprt  as  if  ifTue  had  been  taken^  and  a  trial  had.  2  lolt* 
242* 

By  the  words  (he  (hall  be  compelled  to  another  anfwer,)  he  may  as  we/l  vouch  as  anfurtr  in  clUf* 
Br.  Counterplea  of  Voucher,  pi.  5.  cites  40  £.  3. 14.  and  fays  it  is  admitted  there  clearly.  '  S.  P. 
2  Inft.  242. 

Though  the  aA  does  not  fay  in  chief,  fo  as  any  anfwer  fufiices,  and  therefore  the  vouchee  m^y 
fkad  outlawry  in  the  plaintiff  in  an  aSion  of  ticbtf  after  the  lajl  co/ttinuaHce,  But  if  theco^interplea  be 
adjudged  for  the  demandant  in  the  fame  term,  he  may  plead  in  bar,  but  he  cannot  vouch.    2  Inft. 

A  Jemmrer  in  law  u^  a  voucher,  adjoumtd  to  another  term^  is  peremptory  {  for  the  demurrer  is  in 
lieu  of  an  anfwer  ;  otherwife  in  cafe  of  counterplea  the  fame  term.    2  Inft.  243. 

f  In  a  writ  of  right  of  ward  the  defendant  vouched,  and  for  that  the  vouchee  was  prefent  in 
court  and  entered  into  warranty,  the  plaintiff  could  noc  Manterplead.    z  Inft.  243/ 

And  in  a  writ  of  right  it  is  provided^  that  if  the  tenant  vouch  to  This  is  not 
warranty  and  the  demandant  will  counterplead  bim^^  fi^olhk^' 

writ  of  right,  hutofal/tutits  of  right  in  this  nature,  or  which  touch  the  right,  as  this  lavf  hereafter 
fpeaksy  as  the  writ  of  efcbeat,  writs  q(  formedon  m  reverter,  remainder,  dificend^,  ^c    2  h.fU 

And  be  ready  to  aver  by  the  country^  that  ^  be  that  is  vouched  to  *  ^^^^  ««- 

warranty^  A.  as  ajjigmt 

to  B,  the  demandant  may  eountcrfltad  the  fexjin  of  B.  within  the  meaning  of  this  branch ;  for  that 
•rerthrows  the  voucher,  which  is  the  end  of  this  law.    2  Inft.  244. 

If  an  imfant  is  vouched  as  heir  to  A.  it  is  not  fufHcient  to  counterplead  the  feifm  of  A.  the  anceftor, 
for  that  the  infant  cannot  make  a  feoffiment  ;  but  he  mufl  counterplead  the  ftifut  of  the  infant  and  his 
ancejlors,  and  the  infancy  (ball  come  upon  the  lien,    a  Inft.  244.  , 

Nor  bis  anceflors  ^^^,  ^j 

-^  imphed 

(vthfi  heir  be  is)  but  yet  this  extends  as  Well  to  the  fpecial  heir  ot  the  polTeffion  (as  the  heir  in  bo> 
rough  englilh  or  in  gavelkind)  as  to  the  general  heir  at  the  common  law.    ft  Inft.  244. 

Where  a  hifi^  or  an  abbot  is  vouched,  the  counterpka  muji  not  be  of  the  bijhop  or  abbot  and  his  anrrflort^ 
tccording  to  tne  letter  of  ttie  law  i  \but  of  him  and  his  pfedecejfors,  according  to  that  capacity  whete^ 
by  the  land  is  demanded.    And  fo  it  is  of  the  bodv  politick  and  corporate.    %  Inft.  244. 

If  a  baron  and  feme  be  vouched,  the  feffin  of  the  feme  and  hef  ancejlors  may  hi  touMfrptutded,  unleft 
fpecial  matter  be  (hewed  to  the  contrary  1  and^o  it  is,  iftiuo  ethers  be  vouched,  it  is  a  good  counter* 
plea  to  eountoffleadthefeijkofone  of  them,  for  oufting  of  delay  by  eflbioi  protedtion^  death,  and  hi| 
heir  within,  kc.    a  Inft.  244. 

Had  never  '^feifn  of  the  land  or  tenm^nt  f  demanded.  hitT*bit  a^ 

feoflTmeats  de  jure  Jk  d« 
244. 

.  .     ^       ,^  fwrteadcr,  yet  hath  he  fuck 

e(bte  af  within  this  ftatute.    ft  loft.  244* 

vot.  xxn.  I  a-fi^ 


•^« 


104  iOmitbee, 

IhfhanA  afy  fttt  mfe  ?n  the  itsht  «f  hif  wife,  ^rftifcd  in  tbi  right  •/  Ut  v^ftt  hatli  a  ftlfin  wHtRof 
he  may  make  a  feofjrnent*    z  InH.  144. 

K  f toff mtnt for  wuimerumeef  though  Che  (Utute  of  I  R.  i.  makes  it  voidi  yet  feeing  it  is  not  void  vo- 
til  entr) » it  is  a  fufficient  feifm  to  make  a  lieoffinent.    a  Intl.  «44. 

One  joimtnofA  cannot  enfeofFanothefy  yet  hath  he  fuch  a  feifm  as  is  within  this  aA ;  for  (to  make  fe- 
offment) is  fpoken  but  for  oxample ;  but  ajC««>  rtLaJt,  $r  amf  ^btr  amwyattu  valHth  lavn  an  ffiate^ 
is  within  thisbw.    a  Inft  244. 

If  a  vouchee  or  any  of  his  anceftors  had  anyfeifin,  though  it  were  tfondtdm-tUtaimtdi  it  is  fufi&- 
cient«    2  Inft.  244. 

f  If  a  rent  is  denttmifi^  and  the  ttrnmi  vmehts  by  reafon  of  aftogm$nl  of  tbi  tend  iifibarpi  of  tht  rn/i 
nv'ub  warranty,  the  demandant  may  (emit§ifkatltit.fc{j/iMojftbc  'smcbu,  Ug»  of  tbe  Uni  \  albeit  Che  rent 
is  oiUy  in  demand.    %  InfL  244.  ' 

[  '  ^5*1       ^^^fi*  ^  ^fervtce  hy  tbi  bstnds  cfhss  Unanty  or  his  anctfiarsi 

*  For  in  rofpe^fc  of  foma  teiuirt  and  fervice*  the  tenant  may  vouch  to  warrant  i  ufroMkalmaSim^ 
bomagtmmtf^tU^  rtverjiom,  5cc.    a  Inft  244. 


rr  ff^?{  ^^^  tbttmt  rf  bim^  m  wbofe"^  feifin  the  demandamt  declares^ 

taken  Jhi  the  ti^  of  the  demandant  in  his  writ ;  for  it  is  a  maxim  in  counterpleas*  that  the  de- 
n:m3aSn*'fi^iSK^|BMrrr^<mtf  atiy  fn/m,  bitt  afur  the  tith  of  bis  writ  \  and  where  the  fiBifm  is  in  the 
titles  tliere  the  counterpka  muft  be  after  that.feifin  ;  as  for  example,  in  a  writ  of  right  afteribe 
feifm  of  him  of  whofe  feifm  he  demands.    2  Inft.  244. 

Here  it  imflud  (*md  btfort  the  writ  pttnbuftd}  for  if  it  be  pendmle  brevi  it  ought  net  to  be  allowed. 
%  Inft.  245* 

For  m  nuar:.  Until  tbi  timi  tbat  tbi  writ  was  purehafed  and  tbi  pUa  msvidy 
rmty  crtaud  ^jygf^yy  hi  nugbt  bovi  infftiffid  tbi  ttnanty  ar  bis  anci/lors^  tbin  lit  tbi 
mirchafe  of  ovimunt  if  tbi  dimondant  bi  naividy  if  tbi  tinant  will  abide  tbin 
ibewntjhMl  upony  if  Mitj  tbitiMont  JballbifuTtbiT  compillid  unti  anotbir  anfwiry 
^jy  !p  ifbi  hi  nittnfint  that  will  warrant  bimfrieljyandineontinint  intir 
^u/Xj^^t  '«  anfwiryfaving  unto  0fi  demandant^  his  ixaptiins  againfi  bim  as  hi 
mrveyancttbe  bad  afin  agoinfi  the  firjl  tenant* 

writ  be 

mtdt  goodf  as  if  a  prrcipe  be  brought  agvnft  A.  of  land  whereof  B.  is  £eifed»  and  B.  lufeoflt 

A.  hanging  the  writ,  he  Ihall  vouch  by  force  of  his  warranty,  oiher^ife  not.    2  Inft.  245. 

By  this  -^^  thi  faidixaption  JhaU  bavi  plan  in  a  writ  of  mortdanajiory 

claufe,  the    and  in  tbi  ofhir  writs  before  namedy  as  well  as  in  writs  that  concern 

demandants  -  ^^^ 

in  nvnts  oj  * 

fofftJ/itM,  as  the  fmrtimuJUir^eofuiagtj  aiel,  nuficr  bb'iitf  intruffon^zni  the  like,  bavt  a  grtaitr  ^ivikgi 

and  advantage,  than  demmkLmts  in  a^ons  whuh  touch  the  ri^bt ;  for  this  aA  gives  the  demandants  xa 

writs  of  poffeffion,  not  only  the  firft  counterplesi  that  is»  that  the  tenant  of  his  ancefior  was  the 

firft  that  entered,  &c.  botalfo  tbelai^  counterplea,  H'liich  is  given  in  writs  touching  tho^^ght,  via. 

^hat  neither  the  vouchee,,  nor  any  of  his  anceftors  had  eycr  any  feiiiny  kc.    2  Inft.  245. 

If  any  roan  And  if  Pit  cifi  thi  tenant  bavi  a  deed  tbat  camprifis  warranty  jf 

be  cuficd  of  another  man^  which  is  bound  in  none  ef  thifi  cafes  bejonmintioned  to  the 

*Mh^  fta-  ^^^^^^^^y  of  an  elder  degrecy  his  ficovcrj  by  a  writ  rf  warranty  ^ 

tute,  yet  it  charters  out  of  the  king* s  chanary^  Jhall  hi  favid  to  bim  at  what  iimt 

lie  ha;h  a     foever  be  will  purtbaL  k^  howbeit  tbi  pUa  JbalL  net  bi  delay  id  iben-^ 
charter  of    y  r         ^      ^  ^      T  -^ 

warranty,    ■/      ' 

he  may  have  his  writ  of  warrantia  tbartce*    a  Inft.  245. 

j^i  if  a  man  that  never  had  any  thing  in  th«  land,  nor  any  of  his  anceftors  before  him,  relealet 
to  the  tenant  of  the  land  with  warranty,  if  the  tenant  vouch  him,  and  the  demandant  counter- 
plead the  voucher  by  the  laft  branch  of  this  adi,  viz.  that  tt>e  vouchee  nor  any  of  his  ancefton 
had  ever  any  feifm,  &€.  and  the  vouchee  is  not  there  present  to  enter  into  warranty  \  in  that 
eafe  the  tenant  (hall  be  oufted  of  his  voncber,  J>at  iie  may  have  his  writ  of  warrantia  chartae.  % 
Inft.  245. 

So  if  a  man  after  the  death  of  wti  wucftor^  abates  and  makes  afecfiiUKf  hfce,  and  after  fttrebafis  the 

Lmd  agaia  with  'warranty^  and  ahcr  is  impleaded  in  alCfe  ot  morlddnccftoTi  he  ttM  he  tufted  of 

•  his 
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his  voucher  by  the  firft  bnrichof  this  »A,  becaufe  be  was  the  firft  t^at  entered,  &c.but  he  mdf 
bftve  his  warrantia  charts.    2  Ind*  14  $. 

So  if  A  Jijfiifor  makes  afnffmtm  imfte  to  A,  ^ho  infeofft  B,anA  after  repur  chafes  the  land  of  S.  with 
^jvTOMty^  againft  whom  the  dilTetfee  brings  a  wi  it  of  entr}'  io  the  ^r,  as  he  may  do,  he  cannot 
vouch  B.  by  the  xd  branch  of  this  ilatute,  but  the  difleifor  only,  and  is  driven  to  his  writ  of 
warrantia  charts  againit  B*    %  Inft.  245. 

* 

8.  In  cofinage)  the  tenant  made  default  after  default^  and  7.  came 
andfaid  that  A,  wasfeifed  in  fee  andUafed  to  the  tenant  for  life^  and 
after  granted  the  reverjton  to  btm^  and  the  tenant  attorned,  and  prayed 
to  be  received,  and  was  received  and  vouched^  and  the  demandant 
counterpleaded  becaufe  the  father  of  the  tenant  hj  receipt^  who  vouched, 
was  thefirjt  who  abated  af^er  the  death  of  his  ancejlor^  and  the  tenant 
hy  receipt  Jaid  as  above^  and  that  his  anceftor  had  nothing  at  the  time 
of  his  death  J  and  this  tenant  hy  receipt  in  by  purchafe;  and  demand  r 
cd  judgment,  and  prayed  the  voucher.  And  per  Finch,  he  (hall 
not  have  the  voucher,  though  he  be  in  as  purchafor  and  not  as  heir^ 
but  Wich.  contra,  therefore  quxre.  Br.  Counterple  de  Vouchft-,  pl» 
15.  cites  46  E.  3*  2. 

9*  In  formedon,  the  tenant  vcuched,  &c.  the  demandant  faid that  f  tq5  1 
at  another  time  he  brought  fuch  a  writ  againjl  the  tenant^  which  was  ^  ^ 

abated  hy  ley  gager  of  non-funomns^  and  that  he  who  is  vouched^  nor  none 
of  his  anceftor s^  whofe  heir^  ^c.  ever  had  any  thing  after  the  gift^  and 
before  thejirft  writ purchafed ;  and  the^others  e  contra.  And  fo  it  is 
admitted  that  the  writ  lies  by  journeys  accounts,  and  that  the  coun* 
terplea  is  good  upon  the  n>arter,  &c.  Br.  Counterple  de  Voucher^ 
pU  54.  cites  1 1  H.  6.  34. 

10.  In  d^wer  the  tenant  vouched,  the  demandant  counterpleaded 
that  be  who  was  vouched  nor  none  of  his  anceftor s  had  every  any  thing 
ice  after  thefeifin  of  the  baron.  Br.  Coimterple  de  Voucher,  pi.  34* 
cites  22  H.  6.  49. 

11.  If  a  man  leafe  lands  for  life^  and  the  le//ee  Hx^zof  infeoff  a 
granger  and  makes  a  Utter  of  attorney  unto  his  lejfee  to  make  livery 

of  feifin  accordingly,  and  he  makes  livery  \  in  this  cafe  it  hath  been 
iaid  by  fome  perfons,  that  the  le/Tor  may  enter  upon  the  feofiee  for 
a  forfeiture,  notwithftanding  the  livery  of  feifin  nade  by  him ;  for 
thev  iay  that  ^t  feoffee  took  nothing  by  him;  for  the  leiTor  had 
notning  to  do  upon  the  land,  if  not  to  fee  whether  wade  were  done  or 
to  diftrain  for  his  rent  and  fervices,  if  they  were  behind.  And  if 
the  leflbr  be  vouched,  and  he  hath  not  other  poffeffutn  in  the  fame 
land  after  the  title  of  the  writ  in  which  writ  he  is  vouched,  but  bf 
making  of  livery  of  feifin  by  force  of  the  letter  of  attorney,  the  dc» 
nundant  may  well  counterplead  the  vouchee.    Perk«  £  200. 


(R,  a)   Countcrpica  by  Demandant.     Counterplca 

to  the  Warranty. 

[  1.  T\Emandant  cannot  plead  fuch  plea  which  (ball  be  a  counter- 
-^^  plea  of  the  warranty.  40  £•  3.  14.  11  H  4.  2i.  9  H. 
6.  50.  ] 

la  [  ai  ^f  ' 
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[  2.  Ai  if  vucUi  vouches  himftlf  tofaVe  thi  tally  demandant  (hall 
not  bj  that  the  tenant  of  the  land  wasjeifed  of  the  land  infee^  andfi 
Ma  reverjiott  in  you  by  the  tally  for  this  refers  to  the  warranty.    41  £• 

3- 24- J 
S  p.  For  [  2*  So  it  (hall  not  be  a  counterplea,  if  a  man  vouches  as  tenant  ts 

ween  the  teQant  and  the  vouchee.    Br.  Connterjile  de  C;krrantie»  pi.  14.  cites  41  E.  3.  8. 

[4.  Soil  is  not  a  counterplea  that  he  is  in  efafee  by  ajlranger^ 
Dubiutur.    9  H.  6.  50.  b.  ]  *    * 

[  5*  If  voucher  be  upon  ajiney  it  is  not  a  cotmterpiea  that  no  war^ 
ranty  is  combrifed  therein.    44  E.  3.  39.  ] 

[  6.  5b  if  voucher  be  of  baron  and  feme  upon  their  feoffment  y  it  is  not 
a  counterplea,  that  the  feme  cannot  warrant  it  by  aeedy  though  the 
feme  (hall  bedifcharged  thereof.    44  E.  3.  38.  b.  ] 

[  7.  If  zfemi  be  vouched  as  daughter  and  heir  to  A.  it  is  no  plea  to 

fay,  that  there  is  another  cotarcentr  who  ought  to  be  vouched  i  for  this 

is  to  the  warranty.     1 1  H*  4.  2i.  ] 

^_^_^       [  8.  It  is  hot  any  counterplea  to  fiy,  that  he  who  vouches^  is  in  of 

Fol.  761.    Other  ejlateoffee  than  of  him  of  whom  beg/ouches*,  for  this  is  a  coun- 

%„^^^^^m^  terplea  of  the  lien.    Contra  9  H.  6.  50.  ] 

[  1       [  0.  But  if  a  man  vouches,  and  is  compelled  to  ft)ew  cauft  of  his 

71  voucher^  this  ^aufe  is  traverfabk,  and  the  warranty  counterpleadable* 
SrpUi^de'  XI  H.  4.  21.  Curia;  for  his  caufc  ought  to  be  fiifficicnt.  9  H.  6. 
v^cher,     50-  b.  10  H.  6.  i3«  Contra  21  £.  ^.  37.  ] 

pi.  41.  cites       [  10.  Js  i(  tenant  in  tail  vouches  him/Uf  to  Jave  the  tally  it  is  a 
11  Aff.  la    g^jQj  counterplea  that  he  is  in  of  a  fee  by  ajlranger^  though  it  be  to 
the  warranty,  becaufe  it  is  a  traverfe  to  the  caufe.  9  H.  6.  50.  b.  1 

[11.  It  is  not  any  counterplea  that  he  who  is  vouched  had  not  ever 
any  thing  but  by  diffeifin^  upon  whom  the  tenant  reentered  \  for  this 
is  only  a  counterplea  of  the  warranty.    9  H.  6.  49.  b.  ] 

[  12.  In  writ  of  dower  of  a  rent^  it  is  not  a  good  counterplea 
that  the  baron  diedferfed  of  the  rent^  Contra  56  n.  3.  itinere  Staf- 
ford, Rot.  9.  ] 

[13.  It  is  not  any  counterplea,  that  the  feoffment  was  made  by  the 
vouchee  to  the  voucher^  and  one  B.  who  does  not  vouch j  and  to  the  fjeiff 
fif  B*  which  B.  is  yet  ^//v/,  becaufe  it  is  but  to  the  warranty.    X7£, 

3-  74-  J  ... 

[14.  In  a  pracite  quod  reddaty  if  the  tenant  vouches  3  it  rs  a  good 

counterplea,  that  in  other  writj  they  were  vouched^  and  the  deman^ 

dant  recovered  a  24  P^^^  ^po^  default  after  default  of  oncy  and  novo 

his  heir  is  vouched  within  age;  for  otherwife  oy  his  felfc  voucher 

the  parol  (hall  demur.    26  £.  3.  59.  ] 

[15.  In  a  writ  of  dower  or  pracife  fuodreddatj  if  the  tenant 

voiiches  3,  it  is  not  a  gckxi  counterplea,  that  at  another  time  the  de^ 

mandant  brought  other  writ  again/1  themy  and  upon  default  of  one 

after  default  the  demandant  recovered  the  24  p^i^ty  and  afier  the  writ 

abated  againft  the  other  two.;  andfo  demands  judgment  if  the  tenant 

/half  vouch  alii  for  this  is  a  counterplea  to  the  warranty,  and  not  to 

the  voucher.    26  £•  3.  50. 1 

[16.  The 


{  16.  The  farne  laW  in  writ  of  Jcwer^  though  the  heir -of  the  vouchee 
cgainft  whom  the  recovery  was^  be  vouched  within  age  i  for  the  parol 
ihall  not  demur  in  this  writ.    26  £.  3.  59.  ] 

[17.  The  fame  hvr^thotigh  the  faid  heir  be  vouched  in  ward  of  the 
Ung  i  for  it  is  not  any  great  delay*     26  £.  3.  59.  J 

{  i8«  It  is  not  any  counterplea  for  demandant  to  fay,  that  the  te*  Br.  Coun* 
nant  bath  aliened  the  tenement  pending  thi  writ',  for  it  is  but  to  the  tarplet  do 
ivarmty.    25  E.  3- 38.  b.  adjudged.  ]  O";-;;^. 

1  H.  6.  a.  contra,  that  in  precipe  if  the  tenant  vouches,  it  tV  ^oa/ counterplea  to  Che  hen,  tliatthe 
tenant  has  aliened  to  a  ftranger  pending  the  writ ;  for  now  he  can  lofe  nothing,  and  yet  the  writ 
is  good  as  to  the  demandant. 

It  AS  DO  good  counterplea  to  the  voucher}  that  the  ttnani  hy  refceit  ptfuBtig  the  writ  h^t  Lvifd  af^€ 
«o  a  granger  \  for  ttie  demandant  is  eji9ffed  by  (he  bringing  his  writ  againil  them,  to  fay  that  tbejf 
are  not  tenants.  D.  341.  abi  pL  51.  Pa£ch.  17  £liz.  Anon. 

[  19.  So  if  he  fays,  that  the  tenant  has  aliened  pending  the  writ, 
and  re'furchafed  it  to  himfelf  alonej  or  to  him  and  others ;  for  this  is- 
but  to  the  warranty.    25  £.  3.  43.  b.  adjudged.    26  £.  3.  68.  b. 
Curia.  ] 

{  20.  So  if  he  iays,  that  the  tenant  has  nothing  in  the  land  but  by 
dijeifin  pending  the  writ ;  for  it  is  but  to  the  warranty.  26  £.  3. 
68.  b.] 

[  21.  5^  if  he  fays  that  the  tenant  has  nothing  in  the  land  but  by 
thefeoffinent  off.  S.  pending  the  writy  iiiafmuch  as  he  has  made  the 
writ  good  by  the  purchafe.     Contra  26  £.  3.  ,^8^  b.  ] 

{  22.  There  was  not  any  counterpjpa  to  the  poffefpon  at  the  common 
fawy  as  that  he  nor  any  of  hif  anchors  were  not  ever  feifed\  for  this 
was  only  to  the  warranty.     9  H.  6.  50.     Contra  10  H.  6.  15. 

£  23.  It  is  nof  any  counterplea  at  coinmon  lawy  that  he  who  is  r  --.o  i 
voiu/^ed  bad  never  any  thing  but  in  common  with  the  voucher*  17  E.  L  ^^^  J 
3,  47.  b,  adjudged.  J  ^S^r 

dat  the  tenant  voucbtd,  and  the  JemomiaHt  coupite»f>ltadtd^  tkit  the  vMcbeef  nor  noiuofhh  anufiart  wbofi 
h,jr,  (sfc,  thid  ever  a^  thing  but  joititiy  %fith  the  tonant  who  vouched ;  ^nd  no  counterplea  tu  the  fofm 
f^fiau,  but  to^h«  lien,  by  which  tie  granted  the  voucher.    Br.  Coiinterple  4c  Voucher,  pk  .6f, 
cites  45  E.  V  16. 

•^  it  is  no  good  pleading  to  sijiege  upon  a  voucher^  that  the  vouchet,  nor  mf  •f  bis  anctfters^  mf 
ibing  hati,  hui  joi^/y  with  J.  S.  for  the  jointcnancy  ought  to  be  expreisly  alleged  between  the  vou« 
KheCf  or  fome  of  his  ancedon  by  name,  and  that  the  jointcnancy  continues.  D.  341.  a.  b.  pL  51. 
Pafch.  17  £liz«  Anon, 

f  24.  In  right  of  war d^  if  defendant  vouches  J.  S,  who  leafed  the   ^^*T^^T^ 
ward  to  him^  it  is  not  a  good  counterplea  foj:  the  demandant  to  fay,    ^*_L^ 
that  he  had  nothing  of  the  leafe  ofy.  S.  before  the  v^rit  purcbafed^  be-? 
caufe  it  is  a  counterplea  to  the  warranty,  and  not  to  tl^e  voucher.  22 
£.  3.  6.  Adjudged.  Contra  25  £.  3.  39.  40.  b*  1 

25.  In  mortdanceftor  the  tefiant  vouched  A.  who  entered  and 
vouched  tlu  tenant^  and  was  9pmpe))ed  to  (hew  caufe,  Vfhofaid  that 
the  tenant  infeoffed  him^  and  ffter  he  leafed  to  him  for  (ife  \  and  the 
demandant  faid  that  before  the  leafe  made  to  the  tenant^  the  tenant  never 
had  any  thingy  Pri/ii  and  the  others  f  pontra*  Br.  Cpunterple  de 
Voucher,  pi.  41.  cites  12  Afl.  10. 

26.  1x1  precipe  quod  r^ddat,  if  the  tenant  vouches  D.  it  is  no 
fju^erflea^  that  this  land  and  other  defcended  to  the  tenant^  and  to  th^ 

I  3  *  /tfi'i 
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faid  D.  fvhp  mgiipuffarfj ;  for  it  may  be  that  D.  rdeafcd  with  war- 
ranty to  the  tenant.  Br.  Counterple  de  Voucher,  pi.  50.  cites  18 
£•  3.  and  Fitzh.  Voucher  6. 
tji^onn^  2^,  Inprascipequod  reddat,  th^ ttramt wucked himfi^by a Jlrange 
^^.w  wtf'w^j  and  was  compelled  to  ihew  caufe,  whereupon  \xtjhiwed  gift 
eoiiJfd4tbi  in  tail  by  M*  whofe  heir  be  is ;  and  the  demandantySr/^  that  be  bad 
gtfitoj.  nothing  of  the  fiojfnient  if  M.  And  per  Cur.  non  allocatur  $  for 
fmfimt^r  ^^  ^^  ^^  *®  ^*^"  ^^  warranty,  and  not  to  the  pofleffion  $  by  which 
ai^^con- '  he  counterpleaded  the  pofleffion  of  M.  &c.  Br.  Counterple  de 
vtstdai      Garrantie,  pL  15.  cites  2X  £•  3.  37, 

heir  to  tbcMj 

an<l  the  tenam  vouched  h^itifdfby  ajtran^t  natnt,  atid/biwtd  etatft  i$tttfmnfh  ms  mjmt  wms  itvUd  between  JL 

and  A.* and  y.  and  S.  ois  ftmtj  wbire  J.  and  S.  acknanvUdged  the  rigtt  to  it  to  R.  and  A.  eome  teo^  J(C. 

which  R.  granted,  end  rendered  to  J.  and  S.  his  feme  for  term  of  their  lives,  the  remainder  to  the  now  te» 

m/tntf  and  toe  bars  of  bis  body,  and  that  he  is  alfo  ajfignee  of  R,  ofthefec-fimpU,  zndfo  vouched  bin^ilf  to 

five  the  tall.     The  dtmandantfaid  that  J,  S.  and  his  fane  are  the  fame  perfoms  to  whom  he  f^fpofes  the  tift 

to  be  made,  and  that  they  continued  their  eilates  all  their  liveSf  a^pie  hoc  that  R,  aijy  thittg  ba4» 

and  fo  coanterpleaded  the  caufe  of  the  voucher ;  for  where  the  tenant  is  compelled  to  fhcw 

caufey  there  always  the  demandant  counterpleads  the  caufe^  though  hiv  matter  be  to  the  lien. 

and  the  tenant  ellopped  him  by  reafon  of  the  fine  levied,  and  wdl.    And  the  truth  was,  that 

^  the  demandant  was  heir  fpeeial  to  R.  and  the  tenant  w<u  heir  f^emral,  upon  whofe  warranty  COQcltt- 

"  finn,  &c  defcended,  and  not  upon  the  heir  fpeeial,  and  yet  was  awarded  a  condufion ;  for  pef: 

Finch,  ilranger  nor  privy  (ball  not  have  averment  againft  this  fine  which  is  executed,  by  whicl^ 

it  was  faid  per  Cur.  Antwer,  quod  nota,  quia  miror  inde.    Br.  Counterple  de  Voucher,  pK  6o. 

cites  4a  £.  3.  9. 

s.  P.  Br.  28.  In  prsecipe  ^uod  reddat  the  tenant  vouched  two^  and  the  de* 

dcVoiichcr  ^^^^^tfaid  that  the  one,  nor  none  if  his  anceftorsy  ever  had  any  thing 

pi.  53.  cites'  after  thefeiftny  tic,  and  held  a  good  counterplea ;  quod  nota,     Br^ 

39  E.  3. 3a.  Counterple  de  Voucher,  pi.  36.  cites  30  E.  3.  30. 

that  it  is  a  '  f     *#  ^^         ^   ^ 

good  counterplea  that  the  one  of  the  vouchees,  nor  none  of  his  anceftorf  whofe  hetr»  &c.  erer  ha4 
any  thing.  S.  P.  Br.  Counterplea  de  Voucher,  pi.  65.  cites  20  H.  7.  i.— — — S.  P,  by 

the  beft  opinion  of  the  court ;  for  falfe  in  party  falfe  in  all.    Br.  Coxinterple  de  Voucher,  pL  57. 
cites  39  £.  3. 34.  S.  F.  per  Wicb.  but  Belk.  contra,  and  that  be  ought  to  countexpleaa 

the  pofleflion  of  both. 

In  ejcbeat^fjf  th.'t  the  tenant  dld/r/my  for  which  he  was  outlawed,  the  tenant  vonehed  J.  M  an4 
the  tUmandant  fiid  that  the  vouchee  nor  none  of  bis  oncers  never  had  any  thing  after  ibefeijmofhis  ttm 
nant»  Perfay  faid,  you  dught  to  counterplead  a//<>- /Ar/ir^,  and  not  after  tbefti/ini  but  per  Bell;. 
This  cinnot  be ;  for  it  may  be  that  the  tenant  purchafed  after  the  felony,  and  then  is  the  coontcnplek 
before  the  title  of  the  demandant,  which  cannot  be;  ^qt  a  man  counter f  leads  esUpoff'Jioniafttrhit 
tithf  *  but  none  before  his  title ,  U  adjomatur.  But  the  befl  opinion  was^  that  the  counterplea  is  good. 
Br.  Counterple  de  Voucher^  pL  77.  cites  48  £.  3.  a. 

L  '  ^9  J       29.  In  praecipe  quod  reddat  the  tenant  vouched  J.  S.  and  the  de* 

fnandantfaid  that  the  vouchee^  nor  none  of  his  ance/iors,  had  any  things 

but  T.  r.  father  of  the  vouchee j  who  bad  ifTue  J.  S.  the  vouchee^  and 

one  Alice  who   is   alivcj    not    named;  judgment,  &c.     And    no 

counterplea  for  the  demandant ;  for  this  is  to  the  lien,  which  is  for 

the  vouchee  to  plead,  and  not  for  the  demand^t.    Br.  Counterple 

de  Voucher,  pi.  57.  cites  39  E.  3.  34. 

Br  Coun-         30.  In  praecipe  quod  reddat  the  tenant  vouched ;  the  demandant 

Voud  ^^    f     '*^'  ^'  ^^^  ^^^  vouched  never  had  any  thing  but  for  term  of  lifcy 

pi.  4.  cites    ^^^  reverfion  to  the  tenant ;  fo  that  by  his  pretence  he  cannot  infeoff 

S.  c.  him,  but  may  furrender }  this  is  a  counterplea  to  the  lieny  and  not 

to  the  pojfeffuin ;  for  good  pofleffion  to  make  a  feofBnent  is  con- 

fcfled  in  the  vouchee.    Br.  Counterple  de  Garrantie,  pL  I2.  cites 

40  E.  3.  \%. 

31-  la 


31.  In  pnecipequod  reddat  the  tenant  vouched om  J.  and  the, 
demandant  faid  that  he  nor  none  of  bis  ance/lors  ever  had  any  thing 
in  demejne  narjervicey  ice*  after  the  title^  &c«  but  his  fath.r^  who 
wasfetfedhy  caufe  of  coverture  of  this  fame  tenant  who  vouched  \  judg- 
ment, &c.  and  no  counterplea,  becaufe  he  has  confciTed  that  he  may 
make  feoffment,  which  fufiices  for  the  tenant  to  vouch*  Br«  Coun- 
terple  de  Voucher,  pi.  7.  cites  40  £«  3.  23. 

32.  Note,  that  in  praecipe  quod  reddat,  viz.  formedon,  where  the  ^  ^-  ^r. 
tenant  vouches,  it  is  no  counterplea  that  the  vouchee^  nor  none  of  his  ^^^^^ 
ance/iersy  ever  had  any  thing  after  thefeifin  pfhis  anCeflors^  but  after  cher,pl.38. 
the  ♦  gift ;  for  if  there  was  a  difTeifm   aftpr  the  difcontinuance,  c"*-'*  39  E- 
this  is  a  feifin,  yet  this  does  not  ouft  the  tenant  of  his  voucher  J*  p^'^jT^ 
which  he  had  before.    Bn  Counterplea  de  Voucher,  pi.  9.  cites  41  C(>unt«ypie 

£•  i  ^S*  '  <ic Voucher, 

pi.  16.  cires 
46  E.  3.  31.  and  fo  U  25  E.  3.  as faid there,  ■  S.  P.  Br.  Cuunrerptede  Voucher^  pi.  %i.  cites 
1  H.  4.  19. 

^  Per  Cacefby,  he  ought  to  Cay  after  the  gift,  and  hcfarl  the  writ  f>ittchaf«i;  for  if  the  vouchee. 
was  feifed  pending  the  writ,  and  infeofied  the  ten  jnt,  there  the  tenant  lliall  have  the  voucher  i  by 
»rhtch  the  deraandant  (aid  fo.  Ibid.  pL  45.  ekes  %i  E.  4.  ao. 

]Ln  fortnedon  in  defcender,  the  tenant  vouched  to  warranty  W.  who  vouched  B.  The  demand* 
ant  counterpleaded,  becanfe  £,  Jtor  any  of  Ms  mctfiars  any  thiieg  had  after  tbt  pfiyj^  at  thty  might  in- 
fnjfthefaid^.  Hnrpur  thought  the  counterplea  ill,  and  that  he  (hould  have  faid  generally,  viz. 
foas  they  night  make  feoffmeac,  without  faying  any  thing  of  the  inFeoffing  him  that  vouched  ; 
but  Dyer  and  Welfli  contra,  and  that  thit  is  the  form.  Wefton  was  of  the  contrary  opinion,  but 
JLcooardaiW  all  the  cierks  faid  that  the  form  of  entry  always  was  as  here  pleaded;  and  Bcndluw 
{aid  he  had  Ceen  the  hoolc  ofentries,  and  that  is  according  to  t\\c  pleading  here,  Mo-  66*  pL  17S. 
Trin.  6  Eliz..  f  elt/on  v.  Capell. 

33.  Ii»  ^fe  i^  tenant  ^adtd  a  feoffrnent  of  the  grandfather  with 
fuarrantyy  and  deq^anded  judgment,  &c.  And  the  plaintiff  r^;?/^^'^ 
and-  avoided  the  yff^xzniyy  becaufe  the  grandfather  at  the  time  nad 
nothing;  but  for  Ufe^  ^?  remainder  oyer,  and  he  in  remainder  entered 
for  alienation,    pf,  A^fl?}  P^*  3^-  <^>^^  4Q  E.  3.  1 1. 

34.  Formedon.    Jn  precipe  (}uod  reddat  brought  the  tenant  made  S.  P.  Br. 
default  after  default^  and  E,  came  and  faid  that  he  is  in  reverjion^  ?^"^*u^^* 
w^i  prayed  to  be  received^  and^uas  received,  where  in  fa6t  he  pur^  pi,  ^glVites 
chafed  the  reverfton, pending  the  writy  and  after  he  vouched^  and  the  ii  H-  7*  «• 
voucher  was  counterpleaded^  ifsafmuch  as  he  had  nothing  in  reverfton 

the  day  of  the  writ  purcbafedy  ap4  good  counterplea ;  for  he  who  pur-*> 
chafes  revcrfion  pending  the  writ,  (hall  not  turn  the  demandant  i^ 
delay.  Br.  Counterplea  de  Voucher)  pi.  32.  cites  91  H.  6.  14.  and 
M.  10  £•  3.  [at  the  end  of  die  cafe  before.] 

35*  The  demandant  fhall  not  counterplead  but  to  the  pojfejjiony  un-  ^  ;„  fop. 
lefs  in  fpecial  cafes ;  per  Fineux,  Davers,  and  Briafi  Ch.  J.    Br,  medon,  the 
Countcrplc  de  Voucher,  pi,  44.  citps  8  H.  7.  5.  Tudi^^k 

fmd  the  voucher  granttip  and  the  ^nmehe$  diid\  bv  which  the  tenant  voucbtd  agmttfi  C.  fm  and  heir 
tf  the  fitfi  voucbu,  emd  hy  his  mnagi  frayed  that  toe  faroi  demur ;  the  dtmandueU  xOHfiterpiended  that 
the  tOKtAw  had  noihhig  *  Midfft  jotrOly  tidth  II.  Vihu'b  efiute  th^y  continued  all  thflr  Hves^  and 
H*  hoi  aH  by  the  furv'^eHr  \  judgment  of  the  voucher.  And  per  Fineux,  Divers  and  Brian  Ch.  [. 
the  counterplea  is  not  good ;  for  ha  bff  confeflbd  polleflfion,  that  he  may  make  feoffi:nent,  and  th9 
count  of  the  poHefTion  it  to  the  iieiSf  which  is  for  (hf  vpi^hec  to  plead,  and  not  for  the  demandani  { 
^0t  jay,  Rede  and  Vavifor  eootra.  Ibid.  ^;.  f  j  t  q1 

36.  In  preecipe  quod  reddat,  the  tenant  vouched  JV.  G.  who  at-- 
fifired  at  thefefuatur^  and  after  died^  and  ^er  the  (CQant  revouched 

I  ^  S.  the 


II* 


Br.  Vou* 
cher^  pL 
165.  cites 
S.C. 


Qoticliet^ 

« 
S.  the  hiir  q/W.  (7.  and  h  his  nanagi  traced  that  the  parol  demur  % 
the  demandant  faid  thai  ff\G.  the  ancejior  bad  nothingy  unlef$  jointly 
fvitb  JV.  T.  who  Jiirvived.  And  per  Fineux,  Vavifor,  Brian,  and 
Townfend,  it  is  no  good  counterplea  by  the  ftatute  nor  by  the  com- 
mon law.    Br.  Counterple  de  Voucher,  pi.  63.  cites  13  H.   7. 

37.  In  formedon  the  tenant  vouched  ^feveral  heirs  to  'iwho  made 
the  warranty^  and  prayed  that  the  parol  oeinur  for  the  nonaee  of  the 
one ;  and  the  demandiant  counterpleaded  that  the  ancejtoroftbe  infant^ 
nor  the  other  two  who  are  vouched^  nor  any  of  thetr  ancejior Sy  kc* 
ever  had  any  things  &c.  and  a  good  counterplead  &c,  Br.  Coun- 
terple de  Voucher,  pi.  64.  cites  16  H.  7.  13,  . 

38.  In  formedon  the  tenant  vouched  the  baron  and  feme ;  and  the 
demandant  faid  that  the  feme  nor  ntne  of  her  anceftors  whofe  heirfbe 
isy  ever  had  any  thing  after  the  title  efbis  writ ;  and  a  good  counter- 
plea,  notwithftanding  that  thofe  words  whofe  heir  fliQ  is,  are  in  tb« 
plea ;  for  though  thofe  words  are  not  in  the  ftatute,  yet  it  is  accord- 
ing to  the  effe&  of  the  JiatuteyZxA  it  is  good  without  counterpleading 
the  pofleffion  of  the  baron*  Br.  Counterple  de  Voucher,  pL  65* 
cites  20  H.  7.  r. 

39.  liz  feme  covert  be  tenant  by  refceit  in  z  formedon  in  remaindett 
and  vouches,  it  is  no  counterplea  that  Jbe  has  nothing  but  jointly 
with  her  baron ;  for  the  feme  ought  not  to  lofe  her  eftate  by  laches 
of  her  baron ;  for  it  is  intended  that  this  jointenancy  was  made  dur* 
ing  the  coverture,  and  then  no  moieties  between  them,  and  now  fbfi 
is  by  the  receipt  as  a  feme  fole,  &c.  D.  341,  a.  pi.  51,  Pafdu  17 
£liz.  Anon* 


(S.  a)  Counterplea  by  Demandant*    What  fhall  be 

good  Counterplea. 

[  I.  T  F  the  tenant  vouches  3  heirs  in  gavelkind  within  agOy  and 
4  prays  the  parol  to  demur^  it  is  no  good  counterplea  of  the 
voucher  by  demandant,  that  they  have  not  any  thing  by  defcent  in  ga^ 
veliindj  without  faying  that  they  had  not  ever  any  thing  in  gavelkind 
by  defcent.    25  E*  3.  38.  b,  ] 

m^tbhig  Hmport^  wichout  fay  tag  m^  wtftam  pfiRta^   Ai>r*  ciees  Raft.  367.  »nd  126.  and  affirmed 
per  Holt.  Ch.  J.  %  Salk.  569.  in  cafe  of  "Ltj^  v.  Williams.  ..^g  it  is  of  wm-utm*,  Arg. 

cices  Raft.  27^  aod  affirmed  per  Hole  Ch.  J.  z  S^Uk.  5^9 .  in  the  S*  C. 


Tt  IS  nor  a 

fuflicie  nt 
counterplea 
of  a  vou- 
cher to  fay 
that  the 
voucbtr  bad 


[  III  ]  (T^a)  How  the  Voucbte  fhall  come  in.     In  what 

Cafes  Without  Procefsy  and  in  what  not. 


f  I.   f  F  a  man  vouches  himfelftofave  the  tally  procefe  (hall  be  made 

^  j^ainft  himfelf,  becaufe  without  proccfs  of  warranty  other 

hn^  cannot  qome  in  value  thereof.    8  R.  a*  Ayd  de  Roy  114. 

Agreed.  J      . 

(U.  a)  Csunterpleae 


Qottcfiet*  I" 


(U.  a)  Counterpleas  by  Vouchee.    Counterpleas  to  the 

Warranty.     Voucher. 

r  I.  npHE  vouchee  may  counterplead  the  warranty.    44  £• 

[  2.  Js  be  may  lay  that  the  tenant  had  nothing  in  the  tenancy. 

44  £.  3.  2.] 

[  3.  It  is  not  a  good  counterplea  to  the  warranty,  that  the  war*  Br.  Conn. 
ranty  commenced  by  dij/iijiny  bccaufe  the  warranty  here  is  demanded  gJ{I|J^^ 
againft  him  as  heir,  in  nature  of  a  covenant  50  E.  3.  X2.  b.  pi.  i.cU« 
(but  quaere }•  ]  S,  C« 

[  4.  It  is  a  good  counterplea  of  the  warranty  by  the  vouchee* 
that  the  tenant  ts  in  of  other  eftate  than  the  eftate  upon  which  the  war^ 
ranty  was  created,     14  H.  6.  26.] 

[5.'  So  the  vouchee  may  fay  that  he  himfelf  was  dijfeifor^  andji 
made  the  feoffment  and  aijfeifee  has  re^enteredy  and  fo  tenant  is  in 
cf  other  ejtate.  Contra  14  H.  6.  26.  becaufe  he  cannot  fay  that  he 
himfelf  was  difleifor.J 

[6.  It  is  a  good  counterplea  to  the  warranty  by  vouchee,  that 
the  feoffment  was  made  by  him  to  the  voucher  and  a ^ ranger j  and  to 
the  heirs  of  the  Jlr anger  who  is  alive^  and  not  joined  in  the  voucher. 
17  E.  3.  74.3 

[7.  It  is  no  good  counterplea,  that  where  he  is  vouched  as  of  full  In  A««r,  or 
4ige,thi>t  he  is  vilthln  agt.     17  E.  3.  59.  Adjudged.]  y:f^X 

^wtaniarajball  t$oi  cemnttrpUad  tbt  vcttchirtwhtfi  ibe  tenant  vcuthet  tbt  heir  vf  tbi  hartn  tffuU  age^  tof.xf 
ihot  he  is  wJAtn  age ;  judgment  if  wUhout  (Uedjhevfn,  &C  By  che  belt  opinion.  Br.  Counterplea 
die  Voucher,  pi.  6z.  citrs  50  £.  3.  25. 

[8.  [But'}  It  is  a  good  counterplea,  that  where  he  is  vouched  as 
of  full  agcj  that  be  is  within  age^  and  in  ward,     i^  E.  3.  70,] 

[^«  If  a  man  be  vouched  as  fin  and  heir  to  y,  S.  it  is  gONod  coun- 
terplea that  he  does  not  claim  to  be  heir  to  the  faid  J.  S.  of  any  inhe- 
ritanccy  becaufe  he  is  a  bq/lard'.  56  H.  3.  Itmere  Stafford.  Rot.  6. 
Membrana  2*  of  the  faid  roll.     Adjudged.] 

[10.  It  is  not  any  counterplea,  that  the  tenant  might  have  abated  r  -**-■  ^ 
the  writ  by  non^tenure  of  parcel^  and  would  mty  if  he  be  vouched  only  Fol.  764. 
jbr  the  refidue ;  for  then  no  prejudice  is  to  the  vouchee  thereby,  i-  ■^s/** -^ 

17  E-  3.  42.      Curia,]  Iff  he  were 

not  tenant 
ac  the  return  of  the  writ,  he  might  abate  the  writ  by  pleading  nTm-tenwe  \  but  if  in  that  c^fe  he 
^mitheA  over,  then  as  to  himfelf  be  admitted  the  writ  good  ;  bnt  then  the  vouchee  might  counter^ 
pUad  the  tenancy ;  but  if  the  vouchee  does  not  counterplead  the  tenancy,  it  is  good  againft  them 
all  by  eftoppel.    Pig.  of  Recov.  29. 

fix.  If  the  tenant  vouches  as  tenant  of  all  the  land  in  demand^  it  is  f  1 1 2  1 
a  good  couiiterplea  for  voucheie,  without  (hewing  of  the  deed  of  the  "" 
lien,  that  he  is  to  warrant  but  parcel  in  certain,  xS  E.  3.  40.  b. 

[I2«  If  the  demand  h^  of  the  '^d  part  of  a  manor ^  and  the  tenant 
fays  that  he  is  tenant  of  the  ^d  part  i/'the  manor  exapt  the  advovj- 

fon 


XX2  (Hout&er^ 

bn  ani  hAghftftti^  and  of  the  faid  ji  part  vouches  another ;  if  tbe 
%cd  of  lien  be  to  warrant  the  jd  part  favin^  the  advowTon  and 
fpes  tt  knights,  the  vouchee  cannot  counterplead  it,  that  be  has 
vouched  him  of  the  ^d  part  without  the  exception ;  for  it  cannot 
he  intended  mat  he  vouched  otherwife  than  he  took  upon  him 
the  tenancy,  which  is  with  the  exception..  i8  E.  3.  40.  b.  Ad- 
judged.] 

[13.  So  in  this  cafe  it  is  not  any  counterplea,  that  the  voucher 
has  hot  in  certain  the  thing  which  is  excepted^  becaufe  it  is  according 
to  the  fpeciaky,  and  the  vouchee  is  enough  conuiknt  of  the  certain- 
ty, he  or  his  anceftor  being  party  to  the  deed. .  18  £.  3.  40.  b. 
Adjudged  41.] 

14.  in  formedon  of  tenements  in  D.  per  Newton,  if  the  tenant 
vouches  y.  N.  who  enters  into  the  warranty,  and  pleads  releafe  with 
toarran^  collateral  of  tbe  anceftor  of  the  demandant^  whcfe  heiry  tie. 
in  hdr  ^tenements  in  5.  where  the  writ  is  in  D.  and  ought  to  have 
been  in  S.    There  the  vouchee,  by  his  pleading  in  bar,  has  affirmed 
the  writ  goody  where  he  might  have  pleaded  this  matter  as  counter-- 
plea  to  the  lien  atfirft    Quod  nota ;  for  by  the  warranty  in  S.  he  is 
not  bound  to  warrant  in  D.    Br.  Counterplea  de  Garranty,  pi.  4. 
cites  22  H.  6.  13. 
4Le.  150*        i^.  Warrantia  chartse  againjl  O.  and  M.  his  wife^  and  counted 
s!  c^^ftaies    '*^'  ^*  ^^^  ^*  levied  a  fine  2  Jac.  to  the  defendant  and  his  heirs 
the  ufes  of   with  warranty ;  the  iefenddnt  pleaded  that  the  fame  term  ajlranger 
tbereco-      brought  a  writ  of  entry  fur  dijfeifin  [i«  the  per"]  againjl  the  plaintiffs 
thrpUiiuiff  ^*^  vouched  O.onfyy  and  thereupon  a  recovery  pajfed  to  the  ufe  rfthe 
to  be  CO  the  plaintiff  for  part  of  the  land  for  his  lifcy  with  diverfe  remainders  in 
uk  of  R.  for  taili  With  the  remainder  to  the  plaintiff  in  fee.     Refol  ved  by  all,  prae- 
a  marriage    *^''  Winch  J.  that  the  warranty  was  deft  roved  by  the  feverance  and 
be^had  be.    divifan  of  the  land.    It  was  agreed  bv  all  but  Warburton,  that  be- 
tween him   canfe  it  appeared  by  the  plea  in  bar,  tnat  the  ufe  of  the  recovery  was 
within  four  ^  *^  plaintiff  but  for  life ;  fo  as  the  plaintiff  is  in  of  another  eftate^ 
yearsTthen   that  be  could  not  have  a  warrantia  chartae  to  recover  upon  a  war* 
to  the  ufe  of  ranty  in  fee.    But  Warburton  thought  that  the  ftatute  27  H.  8.  of 
A.  s.  for      ^^^  ggy^  ^g  benefit  of  the  warranty  to  cefty  que  ufe^  and  that  he 
tureTrer      ftall  vouch  as  affiffnee,  and  have  warrantia  chartse }  and  that  te- 
mainder       nant  for  life,  created  by  an  ufe,  (hall  have  benefit  for  his  time  of 
over.    And  ^^  warranty,  and  may  vouch,  or  have  warrantia  charts  j  but  that 
pied  for'     b^  ^"^  m^kib  his  count  accordingly^  which  he  has  not  done  in  the 
the  piain<«    principal  cafe.    Mo.  859.  pi.  11 80.  Trin.  9  Jac.   Roll  v.  Ofbom 

tiff,  that        &  Ujj», 

Jtiere  was 

iio  alteration  of  tbe  elbtCy  to  ^bich  the  warranty  is  annexed  i  for  though  the  recoveiy  was 

had  the  fame  term,  and  %  voucher  upon  it,  yet  becaufe  the  ufes  did  not  take  effect  preMOtly, 

but* were  contingent,  R.  remained  tenant  in  fee-fimple  as  before;  and  fo  the  firlt  warranty  not 

dcAroyed.    Adjornatur.  .        w  Hob.  %o,  pi.  37*  S.  C.  and  (tatei  Che  ufes  as  in  Le.  a50^      ■ 

%  BrowxU*  169.  S.C.  arfued. 


(X.  a)  Coun- 


(Qoncirer;  ,    113 


(X.  a)     Countcrpleas  by  Vouchee,     jit  what  Time 

it  may  be  counterpleaded. 

[l.  T  F  V9uchie  Jimands  of  the  tenant  what  he  has  to  hind  him  to  Br.  VomAi. 

*  the  warranty^  he  cannot  after  fey  that  the  Jtenant  has  nothing  ^f'  P^  *^- 
in  the  tenancy;  for  by  the  demand  he  admits  him  tenant.    44  £  ^^  ' 

3.  a-] 
[2.  If  the  tenant  vouches^  Jhewtng  caufe  of  voucher,  in  cafe  where 

caufe  ought  to  be  Jhewn^  and  demandant  does  not  traverfe  it^  but  the 
vouchee  enters  into  the  warranty^  and  pleads  a  deed  of  the  great 
grandfather  of  the  demandant,  and  another  deed  of  the  grandfather 
of  the  demandant^  and  the  demandant  demands  of  him,  U  which  deed 
lie  will  bold  him^  and  be  fays  to  one  in  certain  \  the  demandant  can- 
not traverfe  the  caufe  of  voucher  after,  inafmuch  as  he  has  ac- 
cepted the  voucher  before.    2$  Afl*.  14.  Curia.] 

3.  In  praecipe  quod  reddat  the  tenant  vouched.    Tlie  vouchee  Br.  Conn* 
came  ready  to  enter  into  the  warranty^  and  the  tenant  Jhewed  releafe  of  ^fpl«*<^ 
him  with  warranty,  bearing  date  at  Trinity  term.    Finch,  for  the  errpV*i* 
demandant,  prayed  feifin  of  the  land,  becaufe  the  deed  bore  date  cites  s.c« 
pending  the  voucher^  he  having  vouched  in  Eafter  term.     Morrice  ""^f*  ^^* 
faid,  This  is  no  plea  for  the  voucher,  but  for  the  vouchee.     But  per  ^6?ck« 
Knivet,  it  may  be  that  the  demandant  cannot  have  any  counterplea,  s.  C. 
by  reafon  of  the  feifin  of  the  vouchee  after,  &c.  and  therefore,  be- 
fore the  entry  into  the  warranty,  the  demandant  remains  party  to 
pray  feifin  of  the  land ;  for  now  it  appears  that  you  had  not  caufe 
to  vouch  the  day  of  the  voucher;  and  after  the  vouchee  entered  in- 
to the  warranty,  and  vouched  over.    Br.  Voucher,  pi.  56.  cites 
38E.  3.  13.  14. 

4*  In  praecipe  quod  reddat  the  tenant  vouched  %  P.  and  at  the  Br.  Couiw 
fummons  ad  warrantizandum  returned,  came  y.  P.  cbap/ainj  and.  y^^^^  ^° 
demanded  the  Hen ;  and  the  tenant  faid  that  he  vouched  another  of  the  pi.  14.  ci 'et 
fame  name  %  and  the  demandant  prayed  feijin  of  the  land,  becaufe  the  45  £*3-  6. 
tenant  had  vouched,  and  could  not  bind  the  vouchee  to  warranty. 
Finch,  faid  that  the  demandant  cannot  counterplead  after  the  voucher 

5;nuited9  and  therefore  procefs  ifliied  againft  the  vouchee  with  add- 
ition ;  to  that  he  who  appears  fhall  not  be  grieved,  &c.     Br. 
Vottchery  pi.  %<).  cites  45  £•  3.  6. 


(X.  a.  2)     Counterplea.    JVhat  is  an  EJloppei. 

1.  1  N  formedon  the  tenant  vouched,  and  the  demandant  faid  that 
"*  the  vouchee^  nor  none  of  bis  ancejleecsy  had  ever  any  thing  after 
the  feifin  of  J.  the  donee,  rer  Kirton,  you  ought  to  fay  that  they 
had  nothing  after  the  gift  j' and  after  he  pafled,  ^nA  Jhewed  that  he^ 
Vfhom  he  vouched^  gramhtand  rendered  by  fne  to  the  ancejhr  of  the 
tenant'^  judgment  if  again^  the  fine.  And  tnebeft  opinion  was,  tliat 

it 
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it  is  no  eftoppel,  and  that  it  ftands  with  the  fine,  by  which  the  te- 
nant maintained  that  he  was  feifcd,  prift ;  and  the  others  e  contnu 
Br.  Counterplea  de  Voucher,  pi.  a6.  cites  38  £.  3.  28. 

2.  If  the  tenant  prays  aid  of  the  king^  after  procedendo  he  (hall 
not  vouch  a  ftcanger.    Br.  Aid  del  Roy,  pL  3.  cites  9  H.  6.  3. 
r  1 14  1       3-  In  pracipe  quod  reddat,  the  tenant  vouched  and  /aid  that  the 
Viucbii  ts  within  age^  and  prayed  that  the  parol  demur ;  the  demau" 
dant /aid  that  the  vouchee  is  rf'full  age^  and  prayed  that  he  might  be 
viewed ',  by  this  he  has  loft  the  advantage  of  counterpleading  the 
voucher  after*  Per  Cur.  Br.  Eftoppel,  pi.  202.  cites  22  H.  6.  48. 
Jli^  in  ^-       ^  Trefpafs  upon  anno  5  R.  2.  the  defendant  pleaded  afeofflnent 
liriii^'ifiht  with  warranty  of  the  anceflor  of  the  plaintiff  whofe  heir  the  tutintiff 
defendant     is  \  judgment  it  againft  the  deed  of  his  anceftor,  &c.  whicn  com- 
pteallfll^Mt    prehen£  warranty,  &c.  and  the  opinion  of  the  court  was  that  it  is 
teaemem'     '^  pl^>  ^^^  ^'  ^^^  ^^^  demand  franktenement  nor  ricover  frank^ 
&<Nand  the   tenetmnt  bv  this  a^on,  but  only  damages.     Br.  Garranties,  pi.  87. 

plaintiflf         citCS  I4  H.  7.  22. 

fays  ihat  the  ' 

anceftor  of  the  defendant,  whofe  heir  he  isy  &c.  by  this  deed  infeo0ed  him  with  warranty,  and  de<. 

mandt  judgment,  if  againft  the  deed  with  warranty  of  bis  anceftor  be  fliall  be  received  to  £ay  that 

Ibii  it  l:us  franktenement,  this  is  a  good  plea.    Ibid. 

5.  There  is  a  diverfity  between  a  warranty  on  the  part  if  the  iw- 
ther^  and  an  eJloppel\  for  an  eftoppel  of  the  part  of  the  mother  fliall 
not  bind  the  heir,  when  he  claims  from  the  father ;  as  if  lands  be 
given  to  the  hufband  and  wife  and  to  the  heirs  of  the  huft)and,  the 
hun>and  makes  a  gift  in  tail  and  dies,  the  wife  recovers  in  a  cui  in 
vita  againft  the  donee,  fuppofing  that  flie  had  fee-fimple,and  makes 
a  feoffment  and  dies,  the  donee  dies  without  ilTue,  the  ifliie  of  the 
hufband  and  wife  bring  a  formedon  in  the  reverter  againft  the  feof-* 
fee.;  and  notwithftanding  that  he  was  heir  to  the  eftoppel,  and  the 
niodier  was  eftopped,  yet  for  that  he  claimed  the  land  as  heir  to  his 
fiither  he  was  not  eftopped.  Note,  that  warranties  are  favoured  in 
law,  being  part  of  a  man's  aflfurance,  but  eftoppels  are  odious,    Co» 

Htt,365.  b. 


(3f.  a,  3)     Penalty  g/*  Vouchcc*s  denying  his  War^ 

ranty. 

Albeii  the  »•  Stot.  Wit/I.  2.  Tf^H  E  N any  demandeth  land  againft  another^ 
Mirrar^aith  13  £•  I.  r.  6.  ^^  and  the  party y  that  is  in^leadedj  voucbetb  to 
•Z^"^.  wurrontj, 

de  garranties  neft  CorlS^ue  revocation  d«  error  vfee  jefque  a  droit  ley,  yet  the  tenant,  accordiqgai 
it  is  here  recited  ia  the  preamble  of  this  aAj  after  the  warranty  tried  could  have  no  other  jud^* 
ment,  bm  that  the  vouchee  fliould  warrant  the  land  according  to  the  voucher  efiU  imm<  f  but  this 
mfmi  mxmj  timtt  iW  f rwtf  dtlay  •fthi  dmumdafU  ky  eolhijum  •r  agrttmni  bttmfstn  the  imaie  aad'tbe  vMcbttf 
for  remedy  w^reon  tbii  ftatute  was  made*    a  IiM(t  366. 

•  This  is  jfnd  the  warrantor  •  denies  bis  warrmfjf^  and  th^  plea*  banfetk 
Jljjjj^^  hng  between  the  tenant  and  the  warrantof^fil^  at  length  when  it  is 
Ju/t^   fried,  that  the  vouchee  is  bound  to  warranty  by,  the  law  and  cuftom  j^ 

'•'•'••*  -    .  *  '  .     tb€ 
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the  rtabn  hitherto  ufeJ,  there  was  nam  other  puntflmunt  affined  fir  ^?^^^^^'. 

the  vmcbee  that  denies  bis  warranty^  but  only  that  he  Jhould warrant  "or^lblrtJfi 

tizij  andjhould  be  amercedj  becaufe  he  did  not  warrant  before^  which  oftU  vmu-^ 

was  prejudicial  unto  the  demandant  becaufe  he  fuffered  ofientimes  great  ranty,  and 

delays  by  collujion  between  the  tenant  and  the  warrantor^  iffuc^is**^* 

taken  and  found  ag.unftthe  voochfe.  And  where  the  vouchee  enters  into  the  warranty,  and  de- 
mands t>f  the  tenant  (what  he  hath  to  bind  him  to  warranty,  and  the  tenant  (hews  fpecial  matter 
to  bind  him  to  warranty,  and  the  vouchee  demurs  in  lam  upon  the  iicn,  this  is  within  the  remedy  of  this 
iSt ;  for  the  words  fnhfequent  be,^  convtnratur  auod  warramt'tTMre  Jebeat,  which  the  vouchee  is  ia 
this  cafe.  And  this  act  being  made  to  ou(t  delays,  which  are  odious  in  law,  is<co  be  interpreted 
fivourably.    1  loft*  366. 

JVherefire  our  lord  the  ling  hath  ordained^  that  Tike  as  the  tenant  f  1 1  r  1 

Pi9vid  leafe  the  land  being  in  demand^  in  cafe  where  he  vouched,  and  ^„j  jj"?  ^^ 

the  vouchee  could  difcharge  hinifelf  of  the  warranty^  in  the  feme  wife  beobfcrved, 

jball  the  warrantor  leafe^  in  cafe  where  he  denies  his  warranty-^  and  it  ^^/it  here  it 

he  tried  a^ainfi  him,  that  he  is  bounden  to  warranty  5  and  if  an  inquejl  ^iu^  JJ[^^ 

be  depending  between  the  tenant  and  the  warrantor^  and  the  demand^  is  an  ad- 

ant  will  require  a  writ  to  catife  the  jury  to  conuy  it  Jhall  be  granted  verb  of  ^ 

!•  *  fimilicude. 

*""*•  >iz.  like  as 

the  tenant  (hould  lofe  the  land  in  cafe  he  vouched,  and  the  vouchee  could  difcharge  himfelf  of  the 
warranty ;  under  which  words  are  included,  if  the  vouchee  can  devolve  him  of  tlie  wananty  iff 
dewmrrtror  anytffut  wbatficver,  eod^m  modo  (faith  this  a^)  amittat  warrantus,  &c.  vvliioh  fortifies 
the  fonner  expofkioo  that  hath  been  made ;  and  to  be  (hort,  wbcrefoevcr  tbejud^fcnt  at  the  cnnrrvm 
Imafiould home  been  e^Mnf  the  voucbuuponfalfe  fka^  m  demurrer ,  &c«  yeod  warrunti^wetj  all  tb'fi  cafes 
grewthtntbepfOvifioHofthiiaB,     110^367. 


(Y.  a)    VoDchcr.     What  A6t  or  Thing  will  abate  a 

Voucher.     ASi  of  God. 

{l.  T  F  baron  and  feme  are  vouched,  and  iht  feme  is  returned  dead^  If  baron 
*  the  voucher  fhall  abate.     30  E.  3.  31.  b.]  ^"^  f'^"** 

•'*'''•'  arc  vouch- 

ed, and  the  feme  dies,  he  (hall  not  have  new  voucher,  but  the  procefs  (hall  he  continued  again^ 
■he  barooy  Ice.  Theloal's  Dig.  of  Writs,  lib.  zz.  cap.  3.  f.  8.  cites  30  £.  3. 40.  Per  Wich« 

Where  the  warranty  was  by  the  baron  and  feme*  and  the  feme  died  pending  the  writ  of  war* 
rafitia  chartae  againft  the  baron  and  her  i  it  was  refolved  that  the  writ  (hould  nut  nbate,  the  war- 
ranty being  by  both,  and  for  th«  betn  of  :he  baron»fo  as  by  the  dearth  of  the  feme  the  warranty  as 
to  her  it  determined,  and  ftands  ^ood  for  the  baron  and  his  heirs.  Mo.  859.  pi.  z  180.  Trin.  9  Jac 
EoU  V.  Ofbom. 

[2.  \ltwo  are  vouched  and  the  one  is  returned  dead,  the  voucher  Theloal's 
Ihall  abate^  becaufe  the  furvivor  (hall  not  be  charged  of  the  whole,  ^^:  "^  . 
but  he  and  the  heir  of  the  deceafed  jointly.     17  L.  3. 4.1.  b.  Con-  «"clp^*^ 
tra  30  E.  3.  38.  b.  adjudged.]  f  5.  cites 

the  other  was  iiot  demanded,  but  the  tenant  was  forced  to  r«vou«.h  him  who  wa^  alive  and  the  heir 
•f  the  other  for  tho  reifoo  within  roemioned^and  cites  19  H.  6.  5  5.  accordingly,  but  adds  quaere, 

[3.  If  a  man  be  vouched  and  returned  dead,  the  voucher  ihall 
abate.     18  E.  3.  38.  b.  50  E.  3.  2..b.  21  E.  3.  36.  37.] 

[4.  The  demandant  cannot  abate  the  voucher  upon  a  nihil  re* 
turned  that  the  votichee  is  dead,  if  the  tenant  wSI  nut  acknowledge 
ki  but  it  ^ught  to  come  by  return  &fthefi)eriff.  ai  £,  3. 36.  b.] 

•     [5-  ^rd 
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r^»^^^  [5.  But  thi  tinaut  4fher  voucher  cannot  fay  that  the  vouchee  h 
Fol.  765.  dead  without  the  return  of  the  fherifF,  for  he  has  put  his  anfwer  in 

i_-^— u*'  tlie  mouth  of  the  vouchee,  and  therefore  if  he  makes  defiiult,  the  de- 
s*  P-  Br.     mandant  fliall  have  (eifiD  of  the  land.    18  £•  3.  38.  b.! 

Saquatur* 

pi.  3.  cites  14  H.  6. 7.  and  to.  Per  Afcue.  S.  P.  Thcloal's  Dig.  of  Writs,  lib.  i%.  cap.  3. 

f.  3  cites  M.  8  £•  3. 425*  and  fajs  that  the  fame  tenc  before  entiy  into  Ibe  warnmty  at  the  gtantf 
cape  ad  valenciam  returned  ferved,  the  tenant  came  and  faid  that  the  vouchee  was  dead»  and  the 
demandant  confefled  it  by  which  the  tenant  pleaded  over,  and  cites  M.  at  £.  3. 18.  accordanslya> 
and  that  he  may  revouch  the  heir. 

S.  P.  For  [6.  If  the  tenant  vouches  and  the  voucher  is  counterpleaded  by  the 
the  tenant  jf^tutCy  the  tenant  cannot  fay  that  the  vouchee  is  dead  pending  the  iffue^ 
Mintain  becaufc  if  the  countcrplea  be  good,  the  demandant  fhall  recover  •  the. 
the  iOiie  land,  which  benefit  mall  not  be  taken  away  by  plea  of  the  tenant 
'^eWl-s      ^^^""^^^     50  E.  3.  2.  b.  adjudged.] 

Dig.  of  Writs,  lib.  11.  cap.  3.  f.  xo.  cites  S.  C.  but  cites  M.  41  E.  3.  Voucher  7.  That  the  Toucher 
waa  counterpleaded  by  ihp  ftatute,  and  after  the  demandant  came,  and  (aid  that  the  vouchee  is 
dead,  and  prayed  that  the  tenant  revouch,  upon  which  the  tenant  was  put  to  a  revoucher. 

If  (he  (heriff  returns  the  vouchee  dead,  yet  the  iHue  ihaU  ftand ;  tor  the  death  of  2  ftnoger  to 
the  ifTue  Ihatl  not  abate  the  iffue,  and  if  the  counterplea  palfes  for  the  demandant  the  tenant  (hall 
lofe  the  land,  be  the  voucliee  dead  or  alive.  Br.  Counterplea  de  Voucher^  pL  lo.  cites  S.  C.^-« 
Br.  Voucher,  pi.  43*  cites  S.C 

*[ii6] 

[7.  But  if  the  counterplea  he  found falfe^  and  the  voucher  gremts  it^ 
then  upon  the  procefs,  if  die  vouchee  be  returned  dead^  the  voucher 
(hall  abate.  50  E.  3.  2.  b.  3.] 
Br.  Iflues,  [g.  If  the  tenant  vouches  and  the  demandant  grants  itforpioriyand 
joined,  pi.  yj^  ff^^  refidue  counterpleads  it  by  the  flatute^  and  upon  the  proceis 
c^'thaUt  againft  the  vouchee  for  this  part,  whereof  Ae  voucher  is  granted^ 
oiaii  not  tlie  vouchee  is  returned  deadj  yet  this  fhall  not  abate  the  voucher  for 
abate  the  ^j^^  refidue,  whercof  they  are  at  iffue  upon  the  counterplead  becaufe 
counter-^*  if  the  counterplea  be  good  the  demandant  fliall  recover  die  land, 
plea ;  for  which  benefit  for  the  &lfe  voucher  flial}  not  be  taken  away  by  this 
this  is  be-     refurn  for  the  other  part.    50  E.  3.  2.  b.  adjudged.] 

demandant  and  the  tenanf,  and  the  vouchee  is  a  ftranger  to  it,  therefore  of  this  it  IhaU  fttnd^  an4 
Che  tenant  Ihall  revouch  for  the  other  part. 

Theloal's  [g.  If  one  be  vouched  in  ward  of  divers  lords^  and  at  the  fequatur 

w^'  °^...  fub  fuo  periculo  one  lord  is  returned  dead^  the  voucher  fliall  abate 
ia."Mp.  3-    againft  all,  and  the  demandant  fliall  not  have  feifm  of  the  land.    22 

f.  3.  cites      E.  3.  3.  b.] 

S.  C.  and  .  .       -     .  .       .      #       ... 

H.  5  E.  a.  Voucher  a  53.  that  he  rcvogched  his  executors,  and  the  othen  furvivmg ;  but  fays  that  \n 
M.  5  E.  3.  231.  in  fuch  cafe  as  the  grand  cape  ad  valentiam  againft  the  guardians^one  of  them  made 
default,  and  another  was  dead  before,  and  another  appeared,  upon  which  feifin  was  awarded  agamft 
him  who  made  default  for  his  portion,  and  he  who  appeared  was  put  to  anfwer  before  revoucher 
of  the  executoi  s'of  the  deceafed,  becaufe  every  one  of  them  might  give  feveral  anfwers.  And 
becaufe  by  the  vouclier  it  was  fnppofed  that  they  were  feveral  guardians  of  feveral  parts  of  the  lantf 
of  Che  infant.    Contra  la  £.  3.  3* 

[  10.  ]  The  parolw2S  put  without  day  by  the  nonage  of  the  vouchee^ 
and  at  the  refunmons  the  tenant  faid  that  the  vouchee  is  yet  within 
age  I  judgment  of  the  writ,  which  fuppofes  that  h^  is  of  full  age* 
To  which  the  demandant  faidj  that  the  vouchee  was  deadt  &c. 
Whereupon  the  tenant  was  put  to  anfwer  over,  becaufe  the  de- 
mandant 


mandant  could  mi  have  writ  rfrefummns  of  other  form.  Thcloars 
Dig.  of  Writs,  lib.  14.  cap.  10.  f.  4.  cites  Trm.  31  E.  3.  Rcfum- 
moiis,  29.  I 

(Y.  a*  2)     Adl  cftbe  Demandant. 

rrx]  10.  ^Y%voucb^  and  one  makis  default  after  [defauU^']ht{!la2SlL 
^  lofe  the  moiety  \  but  the  voucher  fhall  ftand  for  the 
other  moiety.    42  E.  3.  17.  b.] 

2.  Preeape  quod  reddat,  by  2  femes.  The  tenant  vouched^  anil 
procefi  continued  till  the  fuznmoneas  ad  warrandzandum  fieut 
pluries.  And  the  one  plaintiff' bad  taken  baron  pending  the  writ^  and 
was  nmfuited  and  fevered  \  by  which  the  writ  was  awarded  good  for 
the  other,  and  did  not  abate  for  all,  notwithftanding  that  the  tenant  [  1 1 7  1 
pleaded  it  to  the  writ.    Br.  Voucher,  pi.  83.  cites  39  E.  3. 16. 

(Y.  a.  3)     VerdiSf. 

[[l]  II.  J  Y  1  are  vouched^  and  their  poffeffion  counterpleaded,  and 
'^  it  is  found  that  one  wasfeijedy  and  the  other  noty  the 
voucher  fliall  abate  for  a  moietyyznd  the  demandant  (hall  recover  it. 
48  E.  3.  28.] 

[  [2]  12.  It  is  alfo  held,  that  it  fhall  abate  in  the  whole.    48  £. 

3-  ^9-] 

[  [3I  '3'  ^f  baron  and  feme  are  vouched^  and  their  poffeffion  coun^ 

tefpieadedy  and  found  that  the  feme  only  wasfeifedy  the  voucher  (hall 

not  abate  for  any  parcel.    Dubitatur  48  E.  3.  28«] 

(Z.  a)    Voucher.     Revoucier^     In  what  Cafes  Re- 

vouchcr  may  be. 

[  i.  T  F  the  vouchee  be  returned  deadhy  the  (heriff,  he  may  re  vouch. 
*   17  E.  3.  41.  b.  64.  b.  22  E.  3.  3.  b..jio.  b.  38  E.  3. 27.  b, 
adjudged.    Contra  7  H.  4. 15.] 

f  2.  But  he  (hall  not  revouch  upon  return  of  nihil  by  the  (heriff^ 
upon  fuggeftion  that  the  vouchee  is  dead^  becaufe  no  iiTue  can  be  talcea 
upon  it.     17  £.  3*  41.  b.  21  £.  3.  36.  b.  37.] 
.  [3.  \(  at  the  grand  cape  ad  valentiam  returned  ferved  againjl  the 
vouchee,  the  vouchee  mates  default,  the  tenant  may  fay  that  he  is  dead,   r**-^***S 
and  revouch  *  without  return  of  the  (heriflF,  (becauie  otherwise  *  Pol*  766. 
the  denundant  (hall  have  feiiin  of  the  land.)    22  E.  3.  x8.]  \m^'^mj 

[4.  If  a  man  vouches  him/elf,  andjhews  caufe,  and  the  other  de-  if  a  man 
murs  that  the  caufe  is  not  good,  and  it  is  adjudged  no  caufe,  the  dtmurt  upm 
tune  term  he  may  vouch  again.     11  H.  6..  48.  J  .  i«-^'''^»« 

[5.  Btit  otherwife  it  is  if  it  be  adjudged  a/ier  adjournment  U  other  %^^^^^ 
§  term*^ 


117  axotttttx, 

rngmaf,     iermi  for  thon  Judgment  (hall  be  to  recover  the  land*     Ji  H- 

mm/ after  is    A    ^C  1 

^nfttbettnoKtfheeumoitvonchwtri  for  this  is  peremptoiy,  and  the  demandant  by  this  (hall 
recover  the  land>  and  there  tlii  tenant  (hull  not  be  put  over  to  another  anfwer  after  adjoum- 
BieMt;  (or  the  ficdutth  uitendid  what  aXLi\ia  one  amd  the  famt  Urm.  Br.  Voucheri  pi.  107.  cites 
SH.  7.  5.6, 

[6.  If  a  man  vouches^  Jhewing  caufe^  in  a  cafe  where  he  ought, 
end  the  caufi  is  traverfed^  the  vouchor  may  revouch  immediately* 
17  E.  3.  47.  Adjudged.] 

7.  In  dower  the  tenant  vouched  the  heir^  and  had  judgment  by  de^ 

fault  againft  the  heir,  becaufe  be  hadajpts^  and  that  the  tenant  hold  in 

fftfce.     And  after  the  heir  rev^rfed  thejirft  judgment  by  writ  ofdif" 

ceitf  and  the  demandant  brought  writ  of  fcire  facias  againft  the  te^ 

•  Q  .  nanty  and  the  tenant  vouches  the  heir  \  there  the  heir  may  extort  him 
^  IIo  J  from  the  warranty  by  the  judgment  in  the  writ  of  difceit.  Br.Coon* 

terpleade  Garranty,  pi.  10.  cites  4.  £•  3.  and  Fitzh.  Scire  Facia% 

140.,    Per  Scott. 

8.  Where  the  baron  and  feme  were  vouched^  and  the  baron  diedy 
the  tenant  was  received  to  vouch  the  heir  of  the  baron  only.  The- 
loal's  Dig.  of  Writs,  lib.  i2.  cap.  3.  f.  j.  cites  M.  20  £•  3, 
Voucher  130, 

9*  In  mortdanceflor  the  tenant  vouched^  and  the  vouchee  caft 
effiin  at  the  fummons  returned^  and  was  quaflied,  and  rejummons 
awarded  agaiml  the  vouchee ;  for  fuch  procefs  ihall  be  againft  the 
vouchee  as  againft  the  tenant.  Quod  nota.  Br,  Proc€&,  pi.  96. 
cites  27  Afll  79. 

10.  If  a  man  vouches  4,  and  the  one  makes  default^  by  which  ^tf^- 
ment  is  given  of  the  £^th  part  of  the  demand,  and  after  in  another  ac^ 
tion^  of  the  refiy  the  tenant  may  vouch  again,  and  the  voucher  is 
good  againft  all ;  and  if  the  others  have  nothing,  he  who  rendered 
in  value  before  ftiall  render  in  value  again.  Br.  Recovery,  pi.  54* 
cites  a6  E.  3.  and  Fitz*  Voucher,  305. 

11.  7100  were  voucbidj  and  at  the  fequatur  the  one  was  ejfoigned 
defervitio  regisj  and  the  Jberiff  returned  that  the  other  was  dead^ 
upon  which  the  tenant  was  not  received  to  revouch  the  furvivor, 
but  the  iirft  voucher  ftood  and  was  continued  againft  him.  The- 
loal's  Dig.  of  Writs,  lib.  12.  cap.  3.  f.  8.  cites  M«  30  £•  3.  40, 
Quaere. 

12.  When  the  tenant  has  the  choice  of  vouchers,  and  takes  him  t9 
ancy  and  thereupon  proceeds  to  judgmenty  he  lofes  the  other^  and  can 
never  refort  to  it  again  ^  as  in  cafe  of  diverfe  pleas  in  bar,  where 
the  afiion  comes  to  a  final  judgment  upon  one.  Per  Hobart  Qu 
J.  Hob.  29.  in  cafe  of  Roily.  Ofl>orn. 


(A*  b)     Voucher.     What  Pcrfon  may  be  vouched. 
After  a  Voucher  where  he  may  vouch  at  large. 

r<.  T  F  the  vouchee  bt  returned  dead^  he  may  Touch  at  large^    38 

'  £«.  [Bui] 


fa.  [But]  if  the  vouchee  be  returned  dead,  he  can  not  vouch  a  s.  P.  The- 
firanger  out  of  the  blood  ofthefirji  vouchee.     41  E.  3.  ag.     30  E.  loal'sDig. 
2.  24.  b,  in  the  fame  origtnal  without  Jhetving  caufe.]  lib?i2?"ap' 

3.  f.  4.cica9M.  15  £•  3.   Voucher 23.  and  fays, fee  8  H.  7.  6.  of  revouching  a  Aranser. 

[3.  If  two  are  vouched^  and  one  is  returned  dead^  the  tenant  may 
vouch  at  large ;  for  peradventurc  ^le  has  badly  vouched  before.  4 
H.  4.  I.  adjudged.] 

•  [4.  But  if  the  tenant  vouchee  one^  and  vouchee  enters  into  the 
warranty y  though  the  vouchee  (as  it  feems)  after  dies^  the  tenant 
ihall  not  vouch  at  large,  becaufeby  entry  into  the  warranty  the 
court  is  apprifed  that  the  voucher  is  good.    4  H.  4.  i.  Curia.] 

[5,  If  a  man  vouches  J,  S,  and  efter  the  writ  chafes  by  the  death 
^  the  tenant^  in  a  new  writ  again/t  his  heir  he  may  TQu<?h  at  large 
becaufe  it  is  a  new  original*     30  £•  4.  24.  b.]     ' 

[6.  If  a  man  vouches  B,  within  fge^  asfon  and  heir  of  A*  by  which  ^^'  Couif 
the  parol  demursy  znd  after  B.diesy  in  refummons  tenant  cannot  vouch  Voucher* 
C.  as  coufin  and  heir  of  B.  B.  having  a  J^ler  oftheha^-hlood'y  for  it  pi.  ro.  citet 
cannot  be  intended  but  that  the  iirft  voucher  was,  becaufe  a^^*lien  |*^^r~* 
made  by  A,  and  by  this  lien  tt^e  fiAer  ougl^  tp  b.e  vouched,  anil  not  ^.j^'^^  pLar- 
the  coufin.     43  E.  3.  3.  adjudged.]  .        .  cices*S.C. 

[7.  But  in  this  cafe  ifC,  had  been  in  pojfcjpon  of  the  aJptSy,ho  f  j  iq  I- 
might  be  vouched  a$  heir  to  B.   »43  E.  3*  3%j».  b.]  !^^^  ^J^J^ 

votic1ie<d  J.  asfon  ard  \vttft  tl^^jtiemanteic  .fai<]  cbat  /.  is  younger  ion,  ami  W.  t\ft  eideft,  tbe 
taiant  laid  pi-ote^aotlu  tlaxt  J.  U hcif»  ao<t  fift'Jhfidi.ibsi h*  tnttttd as  hfir  after  A's dt^ith ;  and  be« 
caufe  the  dcin.'^ndaiit  could  not  deny  ilic  eutry  v)f  J*  as»  heir^  Che  voucher  ftviuU.  Br.  Coumerpltt 
dc  Voucher,  pi.  25.  cites  j8  E.  ^■'i':»  "  * 

[8.   If  one  coparcener  vouches  herfdf  and  her  fijler  as  heir  to  #«-•  Br.  Vouch^ 
other^  Jhewing  caufe  as  fhe  oughty  and  the^aufe  is  traverfed^  flie'raay  ^!*'  Pg  ^2' 
"rcvouch  aiiyy?rrf«^tfr  prelejuly.  •  17  £•  3,  47.  b.  agreed  $  iot  tbts 
Hvaives  the  firft  voucher  J\ 

[9.  So  Qxt  may  rcOouth  her  fiJler  only^  who  was  vouched  before* 
17  E.  3.  47.  adjudged.]  . 

I  o.  In  dower  the  tendnt  vouched  the  heir  of  the  baron  in  ^the  ward 
of  fuch  a  one)  and  xh^  Jberijf  returned  thdtt  the.  infant  is  duidy  &c« 
upon  which  the  tenant  revouehed  the  heir  ofthefirfi  vouchee  in  ward 
of  the  fame  guardian.  Theloal's  Dig.  of  WritS}  lib.  12.  cap*  3.  f. 
12.  cites  M  22  E.  3.  20.  21.         .        . 

11.  He  who/tf /A  ^A/j  vij/zfA^r  cannot  vouch  again.  Br.  Vou4 
chcr,  pi.  84.  cites  39  £.  3.  26. 

12.  He  who  vouches  where  the  demandant  count erpleadsymTLj  re- 
linquifh  it  and  vouch  others  q4od  nota,  Br.  Aid  del  Roy,  ^  J4« 
cites  40  E.  3. 14. 

13.  In  precipe  quod  reddat  the  tenant  vouched  E.  and  the  ^<f-f  Br.  Coun- 
mandant  as  to  3  parts  counterpleaded  .the  voucher^  and  as  to  the  /^th  '•rpica  de 
part  granted  the  voucher  \  and  iht  Jherijf  returned  the  vouchee  deady  pi^^o.dte3 
by  which  the  tenant  would  have  rrjouched  for  the  whole,  and  could  s.C. 

not  for  3  parts ;  for  as  to  thefe  the  parties  are  at  ifliie,  and  the  death 

of  the  vouchee  docs  not  abate  the  iiTue ;  for  he  is  a  ftranger.    And 

to  the  4th  part  he  vouched  J.  fon  of  E.  who  iball  be  fummoned, 

VOI..XXJU,  K  &c. 


^1.  (Houc^er; 

&c.  and  die  demandmtt  Jmid  that  the  tenant  and  he  vt>h$  is  vmchet 
'  are  ene  and  the  fame  perfon  \  Judgment  if  without  caiife  Ihewni  bf 

ivhic  h  he  fi>ewed  otoer  Qaufe.     Br.  Vouchefi  pL  43.  citet  50 

£•  3. 2. 
ifsf  iflM  14,  In  praecipe  quod  reddit,  if  the  tenant  veuehes  J.  S.  to  war« 

^J^^^*  ranty,  and  the  Aerif  returns  him  dead,  bjr  which  the  tenant  veuches 
^a^dhetr  ^  ^'fi^  ^^  heir  y  the  hid  %  8.  it  i$  no  plea  that  there  was  n$t 
of  the  raid  any  R.  5.  fin  and  ieir  sftbefsid  7.  S.  the  day^  5ec«  for  he  mav  bind 
J.  8.  vabm  him  hy  his  $um  warranif.  Br.  Counterple  de  Vottcher,  pL  48* 
;r^i"f*-    cites  "  E.  4.  71. 

iW  fw^ldemr^  thsa  it  is  a  good  ctuotffyUa.  Kote  the  dtforfitf  in  ^peaL  Br.  Coitaterple  dt 
VouchcTy  ft  48«  diet  %t  S.  4. 71* 

:x5.  la  fennedon  die  tenant  vnuhed  M.zxiA  the  voucher  granted, 
aid  the  veeuhee  died,  and  die  tenant  veuched  Cfen  and  heir  rf  tbii 
fame  Af.  who  b  withbi  age,  and  prajred  that  the  parol  demur.  And 
per  Briflii  wheie  the  tenant  it  vouched,  and  die  voiidMe  diet,  as 
heie,  the  tenant  (halt  not  vouch  at  largCi  without /hrwmf  easfe.  Br* 
VoucheTKpL  JiOj^«  cites  S  H.  7.  5. 6. 

.i6.  It  was  laid,  that  if  he  vouches  one  widiiAagf^  and /riqv/i^ii^ 
Ae  fmpel  denutn%  he  cannot  vouch  at  large  after*  Qiwre  if  he 
cannot  if  he^ihewt  cade.  Br.  Voiichert  pL  107.  ekes  8  H.  p 
5.6. 

17.  Ulkanrwemferedin  mabsSf  IfliaO  never  vouch  s^n  for 
Aofe  bflds  bjT'ftfoe'of  the  firft  warranty,  becaufe  it  wm  oooe  ex- 
ecuted. And  bytthe^ame  reafimi  if  I  once  have  had  jtidgmem  ta 
home  in  ^altte  upou  a  wmannr,  I  (ball  not  vouch  again  upon  the 
fiune  warrantf  lor  the  fiAe  land.  Hoh.  27*  in  c»e  of  Roll  v. 
Olbom. 

I S.  Tenant  in  taU,  ^  remainder  or  revirfan  levies  a  fine  t§  me 
and  ny  heirs  with 'Warranty^  wml  then  Ifkjprarecevery  tebarthe 
remainder^  and  aeneh  the  tenant  in  tail,  as  J  muft,  ancl  lb  the  re* 
r  ISO  1  €enery  faj^wiAk  has  ofdinaiynudgOMnts,  and  after  a  Jiranger  fues 
mefer  the  land  a^  titlei  in  that  eafe  and  die  like  I  bold,  that  / 
may  vensh  mj  enafer  again  i  ^tbe  other  is  known  in  law,  and  to 
the  court,  tolbe  a  fisigocd  reeoveiy,  and  by  confent,  and  to  be  but 
part  of  the  afliuanee  of -the  laMl  Vet^f^een  the  parties,  to  bind  die 
remiinder  of  fuppefed  eemaiaders,  and  not  in  execuuon  of  tlie 
true  intent  of  pc  wananty*  Hob.  aS.  in  cafe  of  Roll  v. 
Oftem. 


(B.  b)    By  vbat  Name  the  Revoucher  (hall  be. 

(l.  1 F  vnuhu  be  returned  d$ad^  be  ovght  to  vouch  tht  heir  as( 
^  bar.    41  £• )» 19.] 


(B. >  %)  Ferefps 
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(B.  1>.  2)     Foreign  Voucher^  or  Voucher   of  Fo- 
reigners. 

J.  StaUGhue.  12.    pROf^IDES^  thai  if  a  man  ttnpkaitd  rUmfd^ 
6JE.  I.  -*    for  a  feTument  in  ♦  London  ^L^iJUT 

when  the  tenant  did  vouch  one  to  warranty,  and  prayed  that  the  vouchee  might  be  fummcned  in 
a  foreign  cowiity,  4utf  thejreat  delay  thJCtbe  denian<lant  had  thereby*  mtidffteimify  in  Lvmlon ;  for 
that  in  ifondon  tiie  plea  conM  not  be  removed  neither  "by  tott  por  pone ;  but  the  plea  was  put 
Witliout  day,  aiiil  the  record  removed  by  the  Icing's  Writ  into  the  court  of  C.  B.  &c.  and  fome  did 
bold  that  at  the  common  law  the  inferior  court  was  pnt  out  of  jurifdidlion*    t  Inft.  324. 

*  LoHdM'h  fpccialfy  mofwJfor  the  canfe  aforefaid,  but  exUnds  by  equity  to  ali  9$herpnvilpdplteig 
Where  ai  foreign  voucher  is  m;t4e,  as  ta'Chefiur^  Dwbamf  Salop^  &c.  z  Inft.  ^ikj  ■  l/pon  fo* 
ireign  voticher  m  Cbffiir  or  PutLm  the  plea  (ball  be  retnoved  by  nnrdart,  Br.  Vouchsry  pL  i^t* 
cites  the  Register,  fol.  6  &  7. 

H''aUs  is  within  the  equity  of  this  Hatute.    See  Jenk.  41 .  pi.  ^%. 

Amcimt  dtmtfnt  b  (as  fome  €o  hold)  within  this  ftatute,  becaufe  the  freehold  is  in  the  tenants,  aod' 
is  within  -thefe  words  (fiit  implead  de  tenement)  but  otherwife  it  is  of  aiM««f  hy  eopy^oll  in  a 
court  barof>9  "htCA ufe  he  hath  no  fran ktenement.    z  Inll.  315. 

Tn  ancient  demefne,  if  the  ttnani  vmcha  forwgmtr  f  ^arrcmty^  the  tmara  Jhall  ^mv*  fuhetfidtas  tmd 
ntfrit  o/warriaiia  ebartat,  QusBfO ;  for  the  parol  cannot  be  removed  by  ^e  equity  of  the  ftatute  of 
foreign  voucher  in  London.  Br.  Warrantia  CartCy  pi.  fts.  cites  21  £•  3.  and  Fitzh.  Voucher,  aai. 
o-'If  a  wi  it  of  right  is  brought  m  ancient  demefne,  and  the  tenant  vouches  a  foreigner  to  warranty^ 
the  tenant  in  this  cafe  may  bring  his  writ  of  warrantia  chartc  againft  the  foreigner  at  common 
law ;  and  when  this  is  tteterteined  in  tlie  Common  FleaSy  it  (hall  be  certified  into  the  Chancery, 
and  the  Chancelhir  Aiall  command  the  baililfs  of  the  ancient  deroefne  to  proceed ,  but  in  the  me^a 
time'  a  foperfedeas  (h^i  be  awarded  oat  cff  the  Chancery  to  ftay  llie  tuit  in  ancient  donefoc.  Bf 
all  the  jti(^ices.    Jenk.  4i*'pL  78. 

Vouch  af^rtigner  to  toarrantym  *rte  ii 

'      *  ^         wlieacmt 

ronchedi  and  the  tenant  |>rays  that  the  vouchee  may  be  fiumnoned  in  a  for^ga  coumy.    a  Iiift. 

Tbit  aa  bemg  a  beneficial  law  for  the  furtherance  of  juftlce,  and  fervufling  of  dekqr>  is  iait»iik 
this  point  alfo  iy  rywi/y,  not  only  to  foreign  pleas  in  real  a<Qion»»  but  alfo  to  pleati  akhov^  they  be 
not  foreign,  yet  for  default  of  power  to  proceed,  the  fame  (hall  be  removed  ut  fupra,  and  demanded 
ut  fupra  I  as  if  M  amafHm  mnctfirtU^  the  tmm»  phad  ktfim-dy  in  the  demandant,  or  m  a  writ  oidnwa-B 
the  tenant  fi^ads  m  uafrns  acm^h  in  loyal  matrimony,  neither  the  cooit  in  London,  or  any  like  in-* 
ferior  court,  cannot  award  a  writ  to  the  btfl^op  for  trial  thereof}  for  nuUus  alivs  pneter  regem 
poffit  epifcopo  demandare  inquTfitionem  faciendam.  ATid  anoAier  treating  Of  the  plea  of  ne  ua* 
ques  decouple,  in  bar  of  a  writ  of  dower,  fays,  ac  fi  aliusquaro  rex  demandaivi  epifcopo  o«Md  Inde 
iaqnk-eretur,  epKicepus  alurius  roandatum  quam  regis  oon  teaetur  obtemperare.  And  herewith 
agree  eur  books  in  ill  fuccei&ons  of  ages,    a  Inft.  31  c. 

*  And  therefore  if  fiich  pleas  be  pleadeil  in  London,  or  fuch  other  inferior  courts,  the  reeoldl 
IhaB  beremeved,  and  after  a  writ  to  the  bi(bop,  and  certificate  made  by  the  bi(hop,  tlie  record 
fhalt  be  remanded ;  abd  it  appears  that  tHa  ad  txtends »  nal  aAions  wherein  voudier  lies,  and  mt 
fftrjmal  iMaiomt  \  and  lead  thstt  foreign  vouchers  Ihould  be  ttled  for  delay,  they  mifijhtw  a  tUrttr 
kc. cempeehending  warranty,  19 the courti    a  loft* 325.  ^ri2ll 

Hefiatt  bavi  a  writ  out  ofchanctry  tofummm  tbi  warrantor  at  J^^  ^* 
a  certain  Jay  hifon  the  juftias  §ftbe  btncby  and  another  U  the  mayor  jJJJ^S^^ 
and  baiBffs  of  London  to  furceafe  the  matter  brforo  tbom^  wUil  the  pea  the  article 
oftbo  warranty  be  determined  in  the  bench.  g«»  ^ 

an.  9  £•  1.  for  by  that  ftatote  the  mayor  and  baililfs  (hall  adjourn  the  partiei  before  the  jufticei 
of  the  bench  at  a  certain  day,  and  (hall  •  fisnd  the  record  thither,  et  le  jofticet  iMe  fummon  le 
ganantee  devant  eux  ^  pledent  It  garrantie;  mAhenlbfXboJM/littt^tkt  hmxh/hM  tmjtdtU 
fnmam  ad  mtociUmdmrnf  Otc.  and  not  fetch  it  out  of  thd  chancery.  And  by  the  fame  aA  of 
9  £.  a.  at  is  provided,  that  if  at  the  day  given  in  bank  the  tenant  make  default,  a^  t^  (hMl  be 
awavded  to  the  mayor  and  baiUlls  to  r^^ludgment  upon  thtt  leSauU,  if  h  caniMC  be f«vc4  «ec. 


•  Writ  of  rccord.irc  (htill  be  awarded  out  of  chancery  to  the  mayor  and  bailiffs,  to  reftiove^htf 
record  before  the  juftices  of  the  bench.     2  Ind.  324. 

In  a  praecipe  in  the  tntjltKrs  in  London,  the  tffurJ  vouchet  one  in  Lcndon^  and  •tter  foreign  vouched  in 
iU  county  of  Norfoik,  &c.  in  this  cafe,  as  well  the  voucher  within  Lon  Ion,  as  the  foreign  vouchers, 
ihi\i  be  removed ;  for  although  the  words  a(  lhi>  ^£i  be,  VQUthjotrfiu  a  o-jr/vw/xV,  yet  btciufe  pro- 
cefs  muft  be  made  againft  all  the  vouchees  at  one  time,  and  if  procefs  (honld  he  made  by  the  court 
of  C.  B.  only  againft  the  foreign  vouchees,  although  they  come  in  they  ihould  nfjt  warrant,  nor 
anfwer  withoat  the  others  before  procefs  was  determined  againil  them  in  London,  fo  as  nectffiiy 
r{f(irtty  that  procefi Jhesttld it  wia<U  <ipini{i  nil  at  one  time,  and  th.it  cmght  to  be  doneiVr  tbt  timt  tuoitly 
toufii  and  when  the  warranty  is  determined  in  the  court  of  C.  B.  allfhallW  remanded.  1  Inft. 
325,  316, 

This  is  the         ^nJ  wl?fn   the  plea  at  the  bench  Jhall  be  determined^  then  Jhall 

power  the  vouchee  he  canmanded  to  go  into  the  city  fo  a7ifu:er  the  chief 

given  to         ^1^.  **  ^  -^ 

thejullices    r^^^^ 

of  the  court  of  C,  B,  and  //■;;  a,*I  'a  it  nMwe  r/*  .t  com^:'lpon  to  then,  thereffTre  it  is  good  to 
be  feeri  what  is  within  their  commiifion ;  the  words  ot  ;he  i'id  writ  of  recordare  arc,  ut 
termioata  warrantia  ilia  coram  prarfat'  jui^ic'  eadem  rccordnni  &  procefs'  vobis  remiitamus,  &c. 
3  InH.  326. 

If  the  tenant  vouches  a  ford^ner  to  warrnnty,  and  the  trconi  Is  rtmovfA  into  the  court  of  C.  /i.  to 
determine  the  warranty,  the  votfhiemcy  vo'*ch  '^^vtrin  ^^'r-flc^v  co..ntY,  ^rd  ihnt  vmch-e  m&yz'-.u.h  ;V('r  ; 
<Jiwf  if  the  vouchee  wttke  d:fuuUy  the  cvot  m^y  niak'  f*'ocfJs  nouu-'f:  Vm.,  ice.  Quia  quando  lex  aliquid 
alicui  concedit,  omnia  incideniia  tacite  concfilvuitur;  hvX  hon;  of  :fy^  t'ouchtts  ennphadm  i-h-'f\  tut 
chat  muft  be  pleaded  i*i  the  inferior  co.rt ;  for  th.n  is  not  within  th^  f.nd  commiflion  r^iven  by  this 
aft*  But  if  the  dtntandavt  inb^nk  appe.n  i  Kot,  the  court  may  award  a  ryys.fui:  as  incident,  dnd  fo  the 
tenant  in  hank  may  be  fffoigned,     2  Init.  326. 

In  dower  i«  f^# /.v/?/>t'^  of  I-ondon  ngalnfl  the  huP^nt'd  r.nA  f-'fe,  who  I'ftuih  a  foreWner  to  war* 
ranty,  whereupon  th: ^ha  ii-Oi-jc/.trntd t/:t)  C.  H.  to  a  c;-rtaiii  day,  at  which  day  the  ifra/Z^.W  <a«J  w/^ 
fueJ out  a  nurit  agafyi  the  vouchci;  whereupon  The  ^^yi/v"  .•ftA^jr"./,  and  the  h,yron  math,  dtfauttf  and 
the  ivfe  prayed  to  he  received  upon  1h>  default ;  and  by  tJjc  rule  of  the  court  (heitu;  nceived,  and 
that  it  wa*  nyithin  their  con;m/l.''.n,  for  that  the  default  u*as  made  in  this  court,whei*cupon  tlie  land 
wasto  be  loft,  if  (lie  were  n«t  received  ;  for  it  !«;  a  maxim  in  law,  neceifxtas  fub  lege  non  conti- 
netur,  quiayWa/.ux  wn  ry? /l./;;<w,  ^M.^^/./j /.!i7  U.tum.  But  yet  others  siT^  of  another  opiniou* 
2  loft.  326* 

That  is,  ^nd  a  writ  Jhall  alfo  be  awarded  at  the  detnandant*s  fuit^  hji  the 

thefaid        ju/lices  to  the  mayor  and  bailijfs',  to  caufc  than  to  proceed   in    the 

writ  of  r..     p/^^. 

cor  Hire,  * 

whereby  they  are  commanded  ijuod  recoulilm  &  proccfTnni  eijifdcm  loqueloecum  omnihu?ea  tan- 

fTfiUtibus  julticiarjis  noitris  dc  bai>co  lab  f.^lllo  vetlro  miitails,  ^cwhiJjXo  (hem  li  ujupefj'.dcui  ii 

iaw*     ^  Infl.  326. 

.This  is  a  procedendo  in  bjwu:  dire(5led  to  the  mayor,  &c.  to  piocetd,  which  you  may  rca'd  in  tivs 
judiciaL  r«giiter.    2  Inft.  326. 

Tor  the  jf^  If  the  dernandant  recover  ogaiji/l  the  tenant^  the  tenant  JIjoU 

^nmi^^ol'  come  before  the  jujlices  of  the  bcnch^  who  fijall  direct  a  iirit  to  the 

«f  this  aa,  mayor  and  bailiffs^  to  caufe  the  landfo  lojl  by  the  tenant  to  be  extended 

the  temmt  .  and  Valued^  and.  to  return  that  extent  ^  at  a  certain  duy^  unto  the  bench  j 

fKufl  jtu  ,titj  e  ^^j  ^^^  the  fhcriff  of  the  county  {where  the  warranty  was  fuTmnoned) 

tion  iifued  Jhall  be  contmanded  to  deliver  to  the  voucher  land  of  the  vouchee  anfwer^ 

a^inft  hiMf  able  in  value  to  the  land  that  thi  voucher  has  loJl. 

and  pray  a  • 

vcnire/aeias  recordum,     2  Inft.  326.  v 

By  force  of  this  aft  the  j«ftic*s  of  C.  B.  upon  that  record  Ihall  award  a  writ  pf  ejctendt  ^  ap/ng* 
c'u>i  i  •  fac\  ',0  tf}f  mayor  and  bawjji ;  which  writs  grounded  Upon  this  act  are  fufficient  expofitioas  of 
the  fame,  and  will  refolvc  maay  doubts  that  may  arife  hereupon.    2  I  aft.  326. 

♦[122] 

1  loft.  3  !?•       2.  Foreign  voucher ^i?//  be  determined  hefore.jtijlices  errant s.   Br. 
[?^*com ^  **  Voucher,  pT.i5i.  (bis)  cites  Britton,  tit.  Court  Baron,  fol.  274. 

rronjaw  in  cafe,9f  a  foreign  voudier  in  the^huftings  of  London,  the  plea  Wasr  adjourned  before 
tie  juftices  in  eyre  when  ttiey  ciimc  to  the  tou  er  of  Loudon^  for  the  court  of  huftings  was  nf>t 

derived 


derived  out  of  the  court  oF  C.  6.  as  other  courts,  that  have  power  to  bold  pleas  real;  are }  ac 
therefore  the  adjournmenc  was  before  the  juftices  in  eyre. 

3.  In  dower  in  London,  the  tenant  vou: bed  foreigner  to  war* 
rantyj  by  which  procefs  was  made  by  the  ftatute  to  try  the  war- 
ranty in  bank  at  a  certain  day ;  and  the  vouchee  came,  smd  entered 
into  the  warranty^  as  he  who  had  nothing  by  defcent  ready  to  render 
dower ;  and  the  tenant  faid  that  he  has  ajjits  by  defient  in  the  county 
rf^"  and  the  demandant  prayed  feifin  of  the  land.  But  the  Court 
/aid  we  have  not  power  to  award  feifin  of  the  land,  but  to  try  the 
warranty;  and  becaufe  he  confefled  the  warranty,  the  parol  was 
remanded  i  quod  nota  bene.  Br.  Voucher,  pL  20.  (bis)  cites  4a 
E.  3.  I. 

4.  Formedon  in  London.  The  tenant  vouched  foreigner  to 
warranty,  by  which  the  record  was  fent  into  bank,  and  procefs 
made  againu  the  vouchee;  and  at  the  fumnions  rtVxrn'^A^  the  te^ 
nant  /aid  that  pending  this  procefsy  it  was  found  before  the  ef^ 
cheator  in  London,  that  y,  was  Jeijed  in  fee  long  before  the  gifty 
and  died  without  heir  ;  by  which  the  efcheator  feJfed  for  the  kingy 
and  the  king  gave  them  to  the  tenant  by  his  -patent,  and  prayed 
aid  of  the  king ;  and  the  demandant  demurred,  becaufe  he  departed 
from  his  voucher;  and  yet  the  court  recorded  the  aid-prayer, 
and  remanded  all  into  London,  Br.  Voucher,  pL  24*  cites  44 
E.  3.  2.  3. 

5.  In  formedon  in  dcfcender  brought  in  London^  the  tenant  pleaded 
releafe  with  warranty  of  the  ancejior^  and  afjets  defctnded  in  fee  in  a 

foreign  county ;  and  the  record,  after  liTue,  was  removed  by  writ 
into  C.  B.  to  be  tried.  And  fo  fee  that  London  cannot  fend  it  into 
bank  without  writ ;  hut  fpecial  writ  ought  to  come  to  remove  it,  Br. 
Voucher,  pi.  120.  cites  48  £•  3.  21. 

6.  If  a  man  vouches  foreigner  in  London^  and  prays  that  he  bs 
fummoned  in  another  county^  and  pleads  warranty  there^  and  affets 
defended  in  a  foreign  countyy  diey  (hall  not  be  at  ifliie  there 
where  the  voucher  fhall  be  granted ;  fo  that  procefs  is  to  be 
made  to  the  fherifF  of  the  foreign  county,  before  that  the  parol 
ihall  be  removed  into  bank,  and  then  writ  (hall  come  to  remove 
it.  And  fo  fee  that  it  (hall  not  come  into  bank  by  the  fending 
of  thofe  of  London,  but  by  writ  of  the  kine,  and  then  it  ihall  be 
tried  in  bank,  and  remanded.  Br.  Voucher,  pi.  144.  cites  48 
E.  3.  21. 

7.  In  formedon  againfi  baron  and  feme  in  London^  in  the  huft- 
ings,  the  feme  was  received  in  default  of  the  baron,  and  pleaded  re 
laife  of  the  anchor  of  the  demandant  with  warranty,  and  affets  de^^ 

Jcendedin  a  foreign  county^  upon  which  they  were  at  ijjui\  by  which 
the  record  was  fent  into  lank  to  try,  and  there  the  feme  pleaded  reco^. 
covery  by  afiranger  in  hank,  againfi  her  and  her  baron,  of  the  lan4 
\n  i^m2xA,  pending  the  writ;  judgment  of  the  writ.  AVich.  laid, 
we  have  not  power  to  abate  the  writ,  nor  to  take  ifiuc  upon  it;  for 
die  record  is  fent  her  only  to  determine  tlie  firft  iiiiie  taken  in* 
London,  and  if  the  vouchee  will  vouch  over  in  banco,  it  ftjall  not  be 
uce^Vid',  quod  Bdk.  conccflit.     But  per  Perfey,  if  t^c  demandant 

^4  wiU 


t2»t  Otuibtt, 


1 1*3] 


will  be  nonfuited  in  bank,  the  tourt  (hall  give  judgment  upon  ft. 
Qiueres  for  it  feems  Ait  Atyjhalldo  nothing  but  record  ity  and  re* 
wand  it  into  London.  And  per  Bclk.  When  they  remand  the  re<* 
cord9  they  ihew  upon  what  caufe  it  is  remanded.  Br*  Voucher,  ph 
4a.  cites  49  £.  3.  ai. 

8.  Plea  was  rmwvtd  out  of  Cbifter  by  foreign  voucher,  and  in 
bank  die  v^cba  came,  and  onUred  into  the  warranty^  and  confeffid 
thi  a&km  I  and  the  entry  inio  the  warran^  was  recorded,  and  the 
plea  remanded  $  but  the  conh^g  oftbo  tdtton  was  not  ncordid;  for 
the  court  laid  that  they  hao  not  power  but  only  to  determine  thfr 
Wiurranty.    Quod  nota.  Bn  Voucher,  pK  !•  cites  18  H.  8.  i« 

9.  Jn  nwrtdantiftor  in  ancient  demefiie,  the  tenant  pleaded  in  bar 
!•  part  J  abique  hoc  that  the  fatter  of  the  demandant  died  feifid^  and 
vouched  foreigner  fpr  the  reft^  there  x\it  firft  pleajhaU  he  confinufd^ 
s^id  the  laft  matter  only  (hall  be  removed  to  try  th^  voucher.  Quoj- 
nota,    Bi^t  Vo^cher^  p],  2,  ^ites  27  H.  8. 19, 


F0L767.  (C.  b)     ^t  what  Time  he  may,  or  (hsU»  be  copi* 

pelled  to  enter  into  the  Warranty^ 

f  I.  T  F  2  are  vouched^  and  one  makes  defaub^  he  who  comes  (hal). 
^  have  idem  di^Sy  till  procefs  ended,  againll  the  other  by  grane^ 
tape  ad  valentiam.    48  £•  3.  5.  b.] 

[2.  The  fame  law  in  writ  ifd&wer^  where  an  infant  is  vouched  im 
tie  ward  ndiverfe  guardians^  %ubo  have  each  feveral  portions  in  the- 
w<trd.    40  £•'  3. 5.  b.] 

[3.  The  fame  law,  though  one  wbe  is  vouched  be  deins  le  6  portionsA 
49  k.  2.  9.  b.] 
.  [4.  If  at   the  time  of  the '  voucher  the  vouchee   be  ready  in 
eourty  he  may  enter  i(ito  tl^e  warqmtv  without  proce(s.     2  H« 
6*  x.j 


(D.  b)    How  the  Entiy  into  the  Warranty  majp 

be. 

A  man  mry   [  <•  T  F  the  difcontinuee  vouches  the  iffiu  in  tail  to  the  warranty,  die 
$nttri>itotu         1  iflue  may  enter  into  the  wwrnntj^faving  to  him  hif  oGivn^ 
JZiTfltf  ^car/ling  to  the  taiL    50  E.  3.  12.  b.    1 1  H.  4.  aa,] 
/avit^  to  bim  bit  aaiou  of  ^be  UiU%  p^  I^kUieton.    Br.  Coiiitterplet  dc  Garraatie»  pL  %•  cites  j^ 

H.  P.  for  [2f  If  tenant  in  dower  of  the  ajjtgntnent  of  the  guardian^  where  Jta 

he  docs  not  is  not  dowable^  vouches  the  heir^  he  may  enter,  faving  to  bim  his  <rc^ 
Mf^       i'^^^h^M^ofmortdanceJlor.     50  E.  3- l^,] 

terai  of  life,  anU  faving  a^ion  of  x\vt  fee-fimple ;  and  in  the  other  cafe  above  he  ^aira^ts  the  fee*, 
firoftle^  favms  to  him  his  adiion  of  the  tail ;  but  bt  can  in  no  caft  warrant  thtfanm  rfioMc  tba^  htjfav^  i* 
per  Middietpn.  But  Fulth.  contra;  and  that  he  may  warrant  the  fee-fimple,  faviag  a^ion  of 
iiKTfii|i(>le.    Qj^q4  /uit  Bcsacum  per  alic^uos,    fir.  (;k>t(gterple4  iz  Garranciei  pi,  i«  citcf  S.  C* 


ttim^et*  123 

'  In  dmrer  the  tenant  vonched,  and  the  vouebetfiutl  tkti  he  had  ajffe  ofmsttd^mJUr  agtunjt  dkjtum 
stnMt  peiulitig  oftbtfamelamit  and  entered  into  Che  warramy^  favins  his  aAkm  of  affife  of  moit* 
daiice&or,  and  admitted*  Br.  Coimterplea  de  Garrantie,  |L  6*  ekes  4  £«  $•  and  Fitzh.  Vouch* 
176.       ■     Br.ibidrpL  19*  cites  S.  C* 


[3.  But  if  z/ee  be  demanded^  die  vouchee  cannot  enter  into  die  in  firmJm 
warranty)  faving  to  htm  his  adion  for  the  fee,  as  becaufe  the  war*  ^^  tt^ant 
lanty  commenced  by  diffeifin.     50  E.  >  12.  b.  13.]  l^t^' 

vimehee  came  in  and  dtnum^  the  Hen^  and  the  ItmmtJhiVMd  deed  fAfttfmuU  with  warrMty  0/  thtfa^ 
iber  o/thi  voucbet.  *  The  tnuebeefaiti  that  bitfatbtr  badmUnmF%  but  at  Im  wi/f  <mj  Jo  the  warraniy 
c#iHM  Hied  by  tiifn/ui ;  judgment  if  he  (hall  be  bound  to  the  warranty.  Per  Fulth..  If  it  was  by  way 
of  adticm  upon  this  diffeifin,  the  warranty  which  commenced  hf  diffeifin  will  not  Mnd  you  i  hoc 
BOW  it  is  demanded  againft  yon  as  heir  of  your  anceftoTf  in  which  cafe»  if  yon  liave  by  defceofft 
you  fhall  be  bound  to  the  warranty^  and  you  may  aatr  inn  tbt  mmrtmtjtffaviag  toyoKrffifjt^mr  afHa^ 
Br.  Garrantiest  pL  19*  cites S.  C.    ■  ■   'Br.  Voncher, pL 44.  cites S. C.  #1*  «  ^ a1 

[4.  He  in  reverfion  or  tail  may  enter  into  die  warranty,  upm 
wuihtr  rf^ Uffet  for  life^favtng  his  a&im*     18  E.  3.  1 2. J 

[5«  Ifa  an  vouched^  and  at  tbejifuatur  fub  fuo  periculo  th^  mi 
iomtSy  and  the  other  makes  default^  the  tenant  may  alUdge  that  he  who 
does  not  come  has  nothing  to  render  in  value,  and  upon  this  he  (hall 
have  the  warranty  wholly  againft  him  who  appears.  41  £/  ^ 
3.  b.] 

6.  A.  brought  writ  of  entry  fur  diflfeidn  againft  B.  who  voudied 
one  B*  who  entered  into  the  ytzmMVy  faving  tohimfelfa  rent  ifTuing 
out  of  the  fame  land;  and  this  was  allowed  by  the  court,  and  the 
voucher  was  in  a  writ  of  entrv  for  a  common  recovery  to  be  had* 
Goldlh,  76.  pi.  5*  Hill.  30  Eliz.   Sherley  v-  Grateway. 


(E.  b)     Voucher  Lien.     When  he  come$  in  iy 
what  Warranty  he  may  be  bound. 

£i«  T  F  a  man  be  vouched  as  fin  and  heir  of  A.  yet  he  may  he 
^  bound  becaufe  of  his  own  deed.  43  £.  3.  3.  1 1  H.  4.  20.  b. 
9  H.  6.  50.  10  Hi  6,  18.  b.  D.  12  £1.  290.  62,  63.  Contra  48 
E.  3.  28.  b.] 

[2.  So  upon  fucb  voucher  he  may  be  bound  becaufe  of  homago 
anceflrel    43  E.  3.  3.] 

[3.  Or  becaufe  efreverfs9n.    43  E.  3.  3.  50  E«  3.  25.  b.]  A  reverftoft 

iscittfeto 
vouch  and  to  recover  in  valoe.    Bn  Voucher,  pi.  j6i.  cites  xo  H.  7. 10.    Per  Prowick. 

[4«  80  he  may  be  bound  becaufe  of  warranty  of  other  anceftor. 
22  H.  4-  20.b.] 

[5.  A  man  may  he  vouched  as  of  full  age  as  heir  to  another,  and 
may  be  bound  as  within  age  when  he  comes.    50  £.  3.  25.  ] 

[6,  If  a  man  be  vouched  as  heir  to  J.  S.  within  agt  and  it  is  prayed  *^^'  ^®^ 
the  parol  to  demuTj  he  cannot  be  bound  by  his  own  deedy  b':«.au(e  by  ^k^*sc^ 
thelpecial  voucher  he  has  delayed  the  demandant.-    D.  J2  El.  290L  Br.  Coun- 
62>63.  •  21  E.  3. 9.b.  48  £.  3. 28.  b.  9  H.  6. 50,  C«M»t»  i^  H.  '^^r\A^ 

«•  !$•  D.J  pi,  jy 

cites  S.C. 

K  4  f  7.  But 


11^5] 


^24  ^eucber^ 

r'"^^^n  [7.  But  in  this  cafe  he  may  be  bound  hy  the  died  of  ether  ancejfof* 
t_^^:?f^  *  ^^-^^  ^f  l^imo/whom  he  is  fuppojed  to  be  heir.  J  21  E.  3,  9. 
/^  "^"^      Curia.  4.6  D.  12  El.  290.  62,  63. 

chcr,  pi.  62.  cites  S.  C.  that  he  may  he  bound  by  the  deed  of  any  of  his  ancelloR,  as  well  as  by  lh« 
deed  of  J.  S.-^-Br.  Coucterple  dc  Vouclicr,  pi.  27.  cites  S.C. 

fS.  If  a  man  will  vouch  one  hy  his  name  generally^  when  he  comes 
in  he  may  be  bound  to  warranty  by  his  own  deed*  10  H.  7.  22.  b. 
Curia.] 

[9.  So  in  fuch  cafe  he  may  be  bound  to  warranty  by  the  deed  of 
his  ancejior.     10  H.  7.  22.  b.  Curia.] 

[10.  If  a  man  vouches  and  Jhews  caufe  of  voucher  (where  he 
ought)  he  cannot  bind  the  vouchee  fur  other  caufe,  for  he  cannot 
vary  from  this  fpecial  cauf-i.     11  H.  4.  2l«  b.] 

[11.  If  ia  man  vouches  another,  zxtijheivs  a  deed  for  cavfe  of 
warranty,  where  he  ought  to  (hew  caufe,  he  cannot  bind  hijn  for 
caufe  of  other  deed.     Contra  30  E.  3.  17.  b.] 

[12.  If  tenant  in  dower  vouches  tho^heir  of  the  baron  y»r  caufe 
tfthe  reverfion^  fhe  cannot  bind  him  to  the  warranty yir  any  other 
caufe.     29  E.  3.41.  b.  J 

13.  Dedi  is  no  warranty  but  againft  the  feofFor,and  not  againft 
his  heir.  Br.  Warrantia  Cartas,  pi.  14.  cites  39  E.  3.  26.  Per 
Knivet  and  Thorp. 


(E.  b.  2)     F oiler  of  Voucher ;  What  \  and  the  Ef- 
fect thereof. 

'Bui  Brooke  !•    TH  R  E  C I P  E  quod  reddat  againfl  B,  who  vouched  J.  and  R. 
fays  that  X^   ^/^^  came  and  demanded  the  lien  \  die  tenant  fl)ewed  deed  of 

thnil/«tf  7*  ^"^  of  the  father  of  R.  with  warranty^  and  would  bind  them  by 

this  award  decU ;  the  demandant  prayed  feifm  of  the  land,  becaufe  the  tenant 

in  the  time  could  not  bind  them  J  for  dedi  does  not  bind  the  heir  but  only  the 

be  bccaiifc  P®^}'*  ^  therefore  he  cannot  bind  J.  and  R.  but  only  J.    And  after 

itti^nani  pcr  Cur.  bccaufe  failure  of  voucher  is  peremptory  to  the  tenant  to  lofe 

badnhurto  hts  Warranty^  which  lliall  be  greater  mifchief  than  in  warrantia 

^MtwiM^,  ^^^^^^  (for  there  it  does  not  go  hut  to  abate  the  writ,  and  the 

inftlxabe  '  plaintiff  may  have  another  writ,  but  he  who  fails  of  his  voucher 

amid  tiot  bind  cannot  vouch  again)  and  therefore  J.  fliall  warrant^;  by  which  J. 

tut  om  of  entered  into  the  warranty,  and  confclFed  the  aftion ;  wherefore  the 

ofThiscon-  demandant  had  judgment  to  recover  againft  the  tenant,  and  the  t2- 

ceit,  and  if  nant  over  againft  J.  and  J.  in  mifcricordia.    Br,  Voucher)  pi.  84. 

b'J  Uw""^  cites  39  E.  3.  26. 

Jbid.— — Br  Peremptory^  pi.  24.  cites  S.  C. 

2.  If  a  man  vouches  zjointfyy  and  binds  theni  hyfeveral  deeds^  he 

has  failed  of  his  voucher ;  per  Cand.    Br.  Voucher,  pi.  84.  cites 

39E.  3.  26. 

So  of /wf'  J,  Leafe  was  tnadefor  life  hy  the  heir  of  the  baron.    The  widow 

jcr  hu  of      brought  dfower,  the  tcriant  vouched  the  heir>  and  the  demandant  rr- 

covered 


emtred  agaitift  the  tenant,  and  he  over  in  value  again/i  the  heir.   Br.  J^  fi>^l  **• 
Recovery,  pi.  3.  cites  41  E.  3.  24.  '      ^;,^;J' 

and. he  over  ia  value ;  and  io  ic  feems  dear,  that  rcverfan  is  good  caufe  to  vouch)  ^d  to  recover 
in  value.     Br.  Ibid. 

4.  In  formcdon  the  cafe  was,  that  a  man  feifed  of  certain  bnd 
kajei  itfor  I'lfe^  the  remainder  over  in  tail*  The  tenant  for  life  is 
impleaded^  and  vouches  him  in  remainder^  to  recover  in  value.  And 
It  was  awarded)  that  the  tenant  (bould  be  oufted  of  the  lien  by 
vouching  him  in  remainder  ;  for  the  vouchee  entered,  and  demanded 
the  lien,  and  the  tenajit  Ihewed  leafe  to  him  for  term  of  life,  the  re- 
mainder to  the  vouchee ;  and  the  judgment  was,  that  the  tenant 
fhall  be  oufted  of  the  lien,  and  that  the  demandant  (hall  recover 
feifm  of  the  land,  becaufe  the  tenant  had  prayed  aid  of  the  fame  donor 
before^  and  was  oufted,  and  this  voucher  of  him  in  remainder  is  only 
in  lieu  of  aid^prayer  \  and  the  demandant  (hall  not  be  delayed  twice 
for  one  and  the  fame  caufe ;  and  the  cafe  adjudged  as  above,  that  he  ^  1 26  1 
has  failed  of  his  lien,  and  there  is  no  mention  there  if  any  rent  be 
referved  or  not.  And  fo  fee  that  the  tenure  by  fervice^  without  rent^. 
fuffices  to  recover  in  value.  Br.  Voucher,  pi.  87.  cites  14.  H« 
6.  25. 


(F.  b)     Voucher  j    Lien.     JVbo  may  be  bound  tp 
the  Warranty.     [One  of  the  Vouchees  only  J] 

£1.  T  F  2  are  vouched^  whereof  the  one  Jhews  that  he  was  within  Br.  Vou- 
'*'  age  at  the  warranty  made^  yet  the  other  alone  may  he  hound  to  city's  *c 
the  warranty;  for  .each  binds  himfelf  to  warrant  the  whole,  and  the  Per  Mor- 
vouchcr  was  good  till  this  was  (hewn.     30  E.  3.  26.1  "caf,  whicfc 

agreed. Br  VVana'.iia  Ch;irta!,  pi.  14.  cites  S.  C.  Br.  Garranties,  pi  9S.  cites  S.  C.^<— 

Br.  Recovery,  pi.  39.  cites  S.  C.  That  it  (hall  nut  fall  alone  upon  him  of  full  age,  to  make  himts 
render  in  value  for  tlie  whole  %  [but  it  is  mifprinted,  and  fliould  be  as  in  Roll,  and  fo  is  the  year- 
book.] 

'  Wliere  a  mjn  of  full  age  and  an  vifant  m.ike  vjorraniy^  yet  bo?h  fliall  be  vouched;  for  it  doei 
not  appear  that  the  one  is  jtn  infant  till  it  be  plead:d|  but  upon  this  being  pleaded,  and 
found,  it  feems.that  the  otlicr  (hall  warrant  the  whole.  Br.  Voucher,  pK  52.  cites  4S  £.  j. 
12.  iVr  Belk.  &  Finch.— 6r.  B<;ron  k,  Feme^pl.  24.  cites  S.  C.   ■  Br.  Garrantiesy  pU 

24.  cites  S.  C. 

[2.  If  2  are  vouched^  and  they  arc  bound  to  warranty  becaufe  of  a  Br.  Vju- 
reverfiori^  if  the  one  difciaimsj  yet  the  voucher  (hall  continue  againft  chcr  pi.  8  4* 
the  other.    39  E.  3.  26.]  c\xf%^.  c. 

'^^         -^  -*  perMor- 

rice,  which  Candiih  agreed. 

[3.  If  2  are  vouched^  s^d  when  they  come,  a  deed  is  Jhtwed  forthy  ^^'  Vouch- 

by  which  it  appeah  that  he  has  caufe  of  voucher  againft  oni  ontj^  yet  %l^i^  Jf^ 

he  ihall  be  bound  to  tlie  warranty;  for  otherwiie  he  fhould  lofc  his  Per  cim^"^ 

warranty  perpetuaHy,if  this  fhould  be  a  failer  of  his  voucher.  .  30  diih — ^Br. 

£.3.26.      Adjudged.]  Ca'r^Ti! 

4*  Where  two  make  feoffment  by  deed,  by  Jedi  &  concejjiy  and  the  i^.  cites  * 
4ni  diefy^i^  other  fhaU  warrant  the  whole.    Br.  Garranties,  pL  s.  c. 
08.  cites  39  £•  3.  26. 

(G.b)    When 
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(G.  b)     When  he  comes  in,  [wlfat]  be  Jhall  plead 

after  Entry  into  the  Warranty. 

\t\  TXT*  HERE  a  fa  is  demandii^  and  v^tiibit  ittUn  into  the 
^^    warrsLotv  gtneralfy^  yet  be  may  iay  that  be  is  t^ji/trrant 
'         §nfy  afii'tail^  or  ijtatifir  lifi.    43  £•  3.  7.  44  £.  3.  39,  For  be 
enters  to  warrantfuch  efiati  as  the  tenant  has."] 

[7,.  S$  where  a  fee  is  demanded)  and  the  vouchee  enters  into  the 
ynrrzntyfimply^  yet  he  may  iay  that  the  tenant  is  bstt  tenant  for  lifo^ 
and  that  be  warranted  enfy  the  eftate  for  life.  40  AiC  37.  Ad- 
judged.] 

[3«  If  a  mantr  be  in  demand^  and  thi  tenant  vouches  another, 

who  enters  generally  into  the  warranty,  and  after  the  demandant 

C<>unts  againft  him,  he  cannot  iay,  that  be  did  net  warrant  all  tie 

f  1 27  1'  mantir^  but  that  the  warranty  was  with  exception  cf  a  parcel i  for  by 

bis  general  entry  he  is  concluded  to  fay  fo.    17  £•  3.  62.  b« 

53-  *>•] 

[4.  [So]  If  a  manor  be  in  demand,  and  the  tenant  vouches  an* 

other,  who  comes  and  demands  the  lien,  and  tenant  fays,  that 

bis   ance/for   infoofftd  him  of  the  manor  except  a  certain  parcel^ 

Jbewing  what  in  certain^  with  warranty^  upon  which  the  vou*' 

chee  enters  into  the  warranty,  he  (hall  not  be  bound  by  this 

entry  to  warrant  this,  which  was  excepted}    for  his  entry  was, 

by  intendment,  according  to  the  lien,  and  fo  fpecial.    17  £•  3.  6a. 

a.  b.] 

5.  In  formedon  the  tenant  vouched  E.  who  entered  into  the 

warranty,  and  vouched  D*  and  D.  came,  and  pleaded  that  71  bad 

recovered  the  land  againft  the  tertenant  pendmg  the  writ;  judg* 

ment  of  the  writ.    And  per  Finch,  tie  fhall  have  the  plea;  but 

quitre  if  he  fl>all  have  the  plea,  if  the  judgment  was   before  be 

entered  into  the  warranty  i    for  then   the  tertenant  in  the  firft 

Youdier  might  bs^vc  pleaded  it.    Bn  Voucher,  pi.  17.  cites  41  £• 

3.io«ii. 


Fol.  769.  (H.  b)     yudgment.     At  what  Time  it  fhall   be 

given  for  the  Tenant  or  Demandant.    [In  Writ 
of  Dower. 1 

[i.  T  N  writ  of  dower^  if  tenant  vouches^  and  vouchee^  uponjkiw^ 
i»g  of  the  deed  rfUer^  denies  it^  the  demandant  (hall  recover 
immediately.     17  E.  3.  22^  b.J 

[2.  In  writ  of  dower,  if  the  heir  be  vouched  in  the  tame  eoun^^ 
and  be  counterpleads  the  voucher,  becaufe  be  is  mt  vouched  in  ward^^ 
the  demandant  (hall  not'  have  judgment  immediately^  but  (hall  fiay 
till  the  counterplea  be  tried,  b^cawci  befoce  it  be  tried}  it  cannot  be 


known  whether  the  judgment  ihaU  be  ag^Mnft  the  teiumt  or  the  heir* 
1 7  £•  3.  47.  b.  70.  b.  Adjudged. J 

S3.  But  if  the  heir  be  vouched  tn  afwrn^n  tmntf^^t,  denuuidint 
I  have  judgment  immediately  agajhft  the  tenant*     17  £•  5. 
70.  b.J 

[4,  In  writ  of  dower  hf  harm  anifemiy  if  the  tenant  vuebeithi 
heir  efajiranger  and  n$t  of  the  baron  (a$  it  leemt  is  intended)  im 
ward  of  the  tenant  who  is  demandant^  the  demandants  (ball  recover 
immediately  againft  the  tenants,  though  the  baron  of  the  demaodn^ 
be  party  to  the  ifliie.    a2  £•  3.  ^.1 

5.  In  dower  the  tenant  vouched  the  heir  in  ward  ef  £•  who  CJKPI^ 
ondfaid  that  he  had  nothing  in  the  wardj  and  lb  to  ifliie;  a^it  the 
demandant  recovered  immediately.  Br.  Counierple  de  g^rrantie, 
pi.  1 8.  eites  |0  £•  3.  58.  and  Fitsh.  Judgment,  209. 

6.  Where  an  infant  is  vouched  who  is  in  ward  of  the  iing^  the 
feme  Audi  recover  dower  immediately,  fir.  Dower,  pi.  ao.  cius 
46  £•  3.  19.    Per  Mowbray. 

7*  If  in  dower  the  tenant  vouches^  and  the  vouchee  counterpleads  Otherwifi 
the  warranty^  the  feme  (hall  recover  immediately ;  iquod  non  ne*  «f<">«'^ 
gatur.    Br.  Dower,  pi.  2X.  cites  46  E.  3.  25.  Dt^;,,  pU 

IT.  cites  46  E*  3*  *5* 

9.  In  dower  if  the  tenant  vouches  the  heir^  &c.  who  appears^  and  s*  ^-  Br. 
riiey  are  at  counterplea  of  the  lien^  kc  or  if  the  vouchee  after  thathe  is  P^^^^'  j]j* 
fummoned  maies  default^  the  tenant  (hall  have  execution  inunedi-  h.  6.  n. 
ately  againft  the  vouchee,  if  he  has  land  in  the  (ame  county.    Br* 
Vouchee  pi.  Z25.  cites  34  H.  6.  i. 


(I.  b)     In  what  Cafes  Judgment  fliall  be  given.     [  128  ] 

[x«  T  F  a  man  be  vouched  in  ward^  and  at  the  fequatur  fub  fuo 
-^  periculo  //  returned  dead%  and  the  guardian  does  not  comcj  yet 
t}ie  demandant  (hall  not  have  feifin  of  the  land ;  for  if  the  infant  be 
dead  then  theguardi^  is  not  mw guardian*  22  £^  3. 20.  adjudged. 
^ut  Quiere.  j 

^K«  b)    Ii)  y^h^t  Cafes  ^tiigment  final  (hall  be,  and 

in  what  not, 

f  X.  T  F  the  tenant  vouch  ^ofid  it  is  counterpleaded^  there  he  {hall  be 
^  put  to  other  apfwtri  and  d^ere  ihall  not  be  final  -judgment. 
42  E.  J.  17.  b.] 

^2.  If  die  demandant  counterpleads  the  voucher  hy  thefirji  coun-  ^'  Pe. 
terpUa  of  the  Jlatnte^  upofi  wnicb  the  parties  demur  whether  the  '^^,'|^°^', 
C9UI)ter^ea  bf  good,  and  it  «f  a^terked  to  another  ternty  and  then  t  c/nm!' 

^   .  adjudged  withftand 


cites 

nnt« 


ing  that  it     a^uigid  thai  th  counterpUa  is  good  the  demandant  fhall  recover  tho 

is  upon  de.    i3^j^      21  E.  3.11.] 

murrer,  as  a  j 

appears  P.  22  £•  ^....Br.  VoucHsr»  pi.  15  V  cites  S.  C.  and  P.  but  at  the  firft  day  the  tenant 

jnight  have  refuted  the  counterplea  oiid  vouched  de  ^novo. 

Xr.  Pe-  Is*  So  i^  ^^  demandant   counterpleads   the  voucher  by  tho 

remptoryt  firft  counterplea  of  the  ftatute  in  affife  en  pais,  upon  which  the 
''^  Aff"^*'  parties  demur,  and  it  is  adjourned  before  tbemfelves  to  another 
Contra*  titat  pl^^^  where  it  is  adjudged  a  good  counterplead  the  demandant 
•k  is  not  pe-  fhall  recover  the  land.    Contra  40  Aflf.  2.  adjudged  by  admit* 

remptory       t^nce.] 
iftcr  ad-  ^ 

ioummenty  but  he  fhall  plead  over  in  bar  ;  quod  nn:a. 

[4.  But  if  the  tenant  vouches  and  demandant  does  not  counterplead 
it^  but  demurs  upon  his  Jhewing  whether  be  ou^ht  to  have  the  voucher'^ 
there  it  is  peremptory ;  for  the  voucher  is  given  in  lieu  of  an  an* 
fwer  there.    42  E.  3. 18.] 

[5.  If  it  be  demurred  upon  a  voucher yor  not  Jhewing  ofcaufe  of 
voucher,  and  adjudged  again/t  voucher^  he  fhall  lofe  the  land,  and 
fhall  TH^  be  put  to  other  anfwer.     1 1  H.  4.  20.  b.  J 

[6^  But  the  reporter  fays  that  hoc  verum  eft,  where  it  is  ad- 
journed to  another  day,  otherwife  where  it  is  the  fame  day.     11  H. 
4*  20.  b«  23*     *  IX  H.  6.  t  48.     But  it  feems 'there  is  no  diver- 
.  ^  .  lity ;  for  itT  i$  hot  widiin  the  flatiite ;  for  it  is  counterplea  to  die 

r^^^:JJ\  common  plea.] 

cites  3.  C.  where  it  is  the  fame  term. 

Br.  Pe-  [  J.  If  the  tenant  vouches,  and  the  dema^idant  counterpleads  it 

Fcmpto^,^  Ay  tbejlatutey  and  tenant  takes  ijfuewith  him^  and  it  is  found  againft 
S.C.^and  ^he  demandant^  the  judgment  fhall  be  that  the  voucher  fhall  ftand^ 
procefs         and  it  fhall  not  be  peremptory  to  the  demandant.     *  34  AfT.  6.  ad- 

gainft  the  vouchee.  Contra  if  it  bf/o»ffrf  iy  vndi^  flfrain/l  the  tenant  it  is  peremptoiy,  and  the 
^onandant  Jf^all  rtctvtr  fttfim  of  the  Lind*  Note  the  divcrfuy.  -  ■  ■■  ■  -Br.  Voucher,  io2«  citef 
36  AIT.  6. 

•  This  fliould  be  36  AfT.  6. 

[8.  If  the  caufe  of  voucher  be  iretverfed^  and  pqffts  by  verdiSl 
againjlthe  voucher^  he  fhall  lofe  the  land.     11  H.  4.  20.  b.] 

[9.  Jt  the  common  lawy  if  an  ijfue  upon  the  caufe  of  the  lien  le-^ 
iween  the  vouchee  and  the  tenant  %vas  found  againfi  the  vouchee^  it 
was  not  peremptory,  but  the  judgdient  fhould  be  only  that  th^ 
voucher  fhould  ftand.     18  E.  3.  40.  J 
i(^  mm  [10.  An  iffue  upon  a  lien  Jhewn  between  the  tenant  and  vouchee^  i% 

^^'.u:i^.t,rtnd   peremptory.    9  H.  6.  i.     Contra  18  E.  3.  40.  b.] 
fr^d  the'"'  ['  '•  ^^ "  ^^  peremptory^  being  found  againft  the  voufbefj  by  tb^ 

'  oKti'  not    flat  lite  of  IV.  2.  cap.  6.     18  E.  3. 40.  b.  J 
lv^yMgtl»-       ("12.  So  a  demurrer  in  fuch  cafe  between  them  Is  peremptory^ 

K.  mMfiicieiitf  dmurs  in  law  upon  the  Hen,  which  is  adjudged  againft  him^  this  is  pereraptor/i^ 

*-.d  :!.e  demana;iiu  fhall  iccovci  :  quod  nota.  Br,  rcrcmptorjr,  pi.  77.  cite:  5  E.  3.  and  Filzhj 
Vviuc!ier,  249.  '  '     '  '  *  * 
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,  Sb  In  fbrmedon  the  tinant  vwche^j  and  Che  tiemanJant  cwtntetpleaied^  and  Keble  tUmrred  uf6n  the 
wuntet^Ua.  Vavifor  [bid  them]  be  well  adviied  ;  for  if  it  be  oiijaurfud  to  another  ttrm^  and  adjudged 
mgainfitbt  tenant ,  it  is  peremptory »  for  voucher  ii  in  lieu  of  bar  for  iJie  tenant.  Br.  PerempCoryf^  pt 
42*  cites  8  H.  ?•  7« 

[13,  If  the  tenant  and  vouchee  demur  in  law  upon  thf  lien^  and  it 
is  adjudged  agatnfl  the  vouchee^  the  judgment  fhall  be,  that  the 
voucher  (hall  ftaiid,  and  that  he  ihal!  enter  into  the  warranty,  aod  not 
that  the  demandant  fhall  recover  the  land.  18  £•  3.  41.  adjudged^ 
39  E.  26.  b.  adjudged,] 

[14.  But  if  it  be  adjudged  againji  the  tenant  that. he  has  failed  of 
his  voucher,  the  demandant  (hall  recover  feifui  of  the  land.  39  £« 
3-  26.b.l 

[15.  If  the  tenant  voucbeSj  andprocefs  continues  againft  the  vou-  Where  j 
chee  to  theftquatur  fub  fuo  periculo,  and  at  the  day  of  return  the  ^'  y  _, 
ti/r//  is  not  returned^  yet  if  the  vouchee  does  not  appear^  the  deman*  ^nontofthem 
dant  (hall  have  feifin  of  the  land ;  (for  the  vouchee  might  appear  firvedagmn/i 
without  return  of  the  writ).     14  H.  6.  7.  b.]  '**  vohcU<^ 

*  ^  'J  tbedeman* 
dant  fhall  recover  afainll  the  tenant^  and  he  ihall  have  in  vatne"  againft  the  vouchee.    Contm 
where  any  writ  isjlrved  oguinji  Inm^  and* he  makes  default  at  the  iequatur.    fir.  Voucher^  pi.  %^ 
cites  14  H.  6.  7.  19.  2o. 

f  16.  So  it  fhall  be,  though  the  vouchee  dies  before  the  return ;  for  *  Br.  Sc- 
the  tenant  cannot  plead  it  without  return  of  the  fheriff.     *  14  H.  6,  ^^^^"^y  P"- 
7,  Dubitatur.     (But  it  feems  it  will  be  erroneous  if  judgment  be.  h.*6.^.  20. 
given;  for  then  judgment  fhall  be  againft  a  dead  perfon).     18  £• 
3.  38.  b.]         ^ 

J  7.  In  praecipe  quod  reddat,  if  the  tenant  vouches^  and  the  de^  Sut  upon 
fnandant  counterpleads^  and  the  tenant  refufes  it^  this  is  peremptory,  ^'^'^^ 
as  it  is  held  there,     Brooke  makes  a  quaere  if  he  fhall  not  be  pat  a£|)viw. 
to  anfwer  over  by  the  flatute  of  ^y?.  i.  c.  39.    Br.  Peremptory,  or  voucher, 
pi;  76.  cites  13  k*  3.  ^*^'*  '^n^^t 

*  ,k  *  peremp- 
tory; for  error  was  thereof  fue J.    Br.  Peremptory  pi.  76.  cites  13  E.  3.  nod  Fitzh.  Voucher^ 
119. 

18.  Failer  of  the  voucher  or  lien  is  peremptory  upon  the  vouchor  }  Br.Vou- 
for  he  cannot  revouch ;  hut  it  is  not  peremptory  in  warrantia  charta^  ^^^""vP*' 
hut  is  dihtoryj  and  Jhall  abate  the  writ.  Br.  Peremptory,  pj.  24.  s^c'** 
cites  39  E.  3.  26. 

19.  In  praecipe  quod  reddat  the  tenant  vouched  jf,  who  was  re^ 
turned  dead  upon  the  writ  offummons^  by  which  the  tenant  vouched  K. 

fijier  and  heir  ofthefaid  A,  and  the  demandant  counterpleaded  that^ 
nofucb  K.  filler  and  heir^  Sec,  and  found  that  K.  is  f^er^  but  not 
heir  I  for  A,  is  alive  and  the  return  falfe^  And  the  befl  opinion 
was,  that  the  demandant  (hall  recover  fdifin  of  the  land ;  for  the 
iflfue  is  found  for  him ;  for  it  is  a  good  countcrplea ;  for  the 
tenant  who  vouched  A.  cannot  after  vouch  in  another  line;  per  f  1^0  1 
Thorp  quaere.  Br.  Counterple  de  Voucher,  pi.  56.  cites  41  E. 
3-28. 

20.  In  formedon^  if  the  tenant  vouches^  and  the  demandant  coun^  But  if  it  be 
terpleads^  and  the  tenant  demurs  upon  it^  he  may  after  relinquijh  it^  aJjuJgcd 
and  vouch  over  another  in  the  fame  term-,  ^;:rfif  the  demurrer  be  ad-  upon  ri^aJ^ 

•  judged  journment 

r.  aK9  Lit 


f  3a  Qotttjftdr; 

ittwf  this  k  judged  agMtfS  him  in  thifimu  termy  be  mej  veueh  etrnthef.    Br.  Pca 
X^uA\m  'wnp^^Xf  P*-  83*  ^^'^^  II  H.  6.  48. 

ikan  lof*  Mfin  of  clw  land  \  per  Martin^  quod  eorui  cooceflic.    And  this  fiBeini  to  be  by  the  fti* 
tute  of  WeftminlUr  s.  i*.  39.    Aod  fo  fee  in  what  Cerm  the  demurrer  it  peremptoryi  and  in  wiiai 


^p4^^    \    f^W    fl^^FV^V    ^^viS^P'  4BWvVw9 


^r^efbyl  21.  If  the  tenant  voudies,  and  jKmri  tQ^y  which  eaufi  is  mt 

te  tf  her-''  /nffcient^  and  it  is  adjourned  to  another  term^  Oiis  is  peremptory  for 
^ife  pc'  the  tenant.  Contrary  in  the  fame  term;  but  otherwife  it  is  of  aid 
nmpcory  prayer ;  for  this  is  the  aA  of  the  court  Br.  Peremptory,  nh  4.2. 
«»«**     citw8H.7.7.  r    />i     ^ 


ihetenvkt 


Ihall  be  evftea  ol  hit  Tooeher  ;  for  it  it  nii  a%  a  harfor  the  nmun,  hut  in  iSw  ^4&*m  #»  /fi^rptf  the  vm» 
€hr.    [But')  Brian  faid  no  1  for  it  ii  perempcorv,  and  the  tenant  alter  adjournment  aod  judgment 
ummtvmiekmmtlHri  kir  it  itm  iff  tht  cmft  nf  thcJLme^VfhUh^UAm  h$  ke  p^  ootr  to  amtlm^  mf^ 
and  this  is  OT  /Ar  famt  ttrm^  but  nae  mfttr  atfjounummt  \  and  therefore  after  a4|oununent  this  is  pc- 
■■wfrfnnr^  jta  iTjal  IS,  and  the  tenant  (bail  lofe  his  land.    Ibid. 

22.  Where  the  tenant  vouehes  in  writ  of  rights  and  recovers  in 
value*  his  judgment  againft  the  vouchee  ihall  not  be  final  \  per  Fitz. 
and  ^lelley  J.  and  per  Fitzh.  every  recovery  upon  d^arture  in  de. 
^ite  of  die  court,  is  a  recovery  by  default  Br.  Recovery,  pi.  i. 
ciies  a6  H.  8. 8. 


(L.  b)     Recwerym  Value.    Againfiwhom  it  fhall 

be  recovered. 

In  aecomit  [<•  T  ^  ^*^  ^'  vouched  as  heir^  and  the  Me  has  hj  dejeent  in  pof^ 
if  ifveor*  ^  fefton^  and  the  other  has  mthing^  the  demamantuiali  recover 

vi^rM,  and  jjj  ugainft  him  who  has.     12  H.  6.  6.  b.] 

wS^9  ^^W  SOv« 

ntit  rMUf  or  if  the  one  hoi  n§thhi(t  the  other  ibaU  render  in  value  for  the  whole  for  both.  Br.  Re« 
mawrfp  pL  5*.  ciMs  41  E.  3. 3.  per  Finch.- ■  ■  Br.  GarraotieSy  pL  77,  cites  41  S.  %.  jo.— Br, 
Aeconm,  pi  lOw  citae  41  £.  3.  s.and  9.  fer  Finch. 

[2.  If  two  coparceners  are  vouched^  and  the  one  mates  difaub  after 
defaulty  hy  which  the  demandant  has  judgment  againft  the  tenant^jr 
a  mrietyj  and  the  tenant  over  afainit  her  who  made  default,  if  the 
0her  coparcener  after  lofesy  and  has  notaffets^  the  tenant  (hall  have  in 
value  againft  her  who  firft  made  default ;  b  that  the  firft  judgment 
ihall  charge  her.    26  £.  3.  49.  b.  by  Greene.] 

3.  In  dower  die  tenant  vouched  S.  who  vouched  P.  who  demanded 
the  lien^  and  S, /hewed  gift  of  the  ancejlor  of  P.  to  him  and  his  feme  ; 
infrankmarriage ;  and  becaufe  he  had  not  prayed  aid  ofhisfemcj  and 
then  they  two  to  have  vouched?,  therefore  the  demandant  recovered 
againft  die  tenant,  and  the  tenant  over  in  value  againft  S.  and  there- 
fore P.  went  quit.    Br.  Recovery,  pi.  50.  cites  4  £.  2.  and  Fitzh. 
Voucher,  243. 
S.  ?.  Br.         ^  In  Praecipe  quod  reddat  the  tenant  vouched  A^  who  entered 
^i*iw*atei  *"^^  *®  warranty,  and  vouched  B*  who  entered  9^A  vouched  C 
\  E?i.  and    which  C.  appeared  and  demanded  what  the  faid  B.  had  to  bind  him 
Fiuii.Vou.  to  the  warranty,  and  B.fiuweddeed\  and  upon  this  the  court  arofes 
Cher,  236.     ^j  ^^  j^^  ^  ^^y  ^^f^  demanded,  and  B*  made  default^  by  which 

tfaf 


the  demandant  recovered  i^nft  the  tenant,  and  die  tenant  over  in 
value  againft  A.  and  A«  over  againft  B.  and  that  Q  /ball  go  quitj  be* 
cau&  D.  departedi  and  did  not  purfue  his  warranty,  fir.  Recovery^ 
pL  6  J.  dees  6  £•  2.  It.  Cane. 

5.  In  aJ/Sfi  againft  2,  the  «iif  t9ok  the  tenancy^  and  voucbiJ  tie  Br.  Reco- 
flibir:  who  entered  into  the  warrantv,and  pleaded  in  bar }  and  there  ^^»P^  >^ 
k  is  fiiid,  that  he  who  vouches  fhall  recover  in  value  againft  him  ^^^ 
,who  is  vouched.    Quod  non  negatur.    Br«  Voucher,  pi.  98.  cites 

16  Ain  19. 

6.  In  dowiTfif  the  tenant  vouches  the  heir  in  ward  offeveral^  ^.  Extent^ 
the  one  only  mall  not  render  in  value  for  the  whole,  but  it  P^->i<^te» 
fluH  be  apportioned  between  ^them.    Br.-  Recovery,  pi.  35.  cites  fheoo^  ' 

48  £•  3«  S*  came,  an4 

noiy  and pracels ii*ith  extent  iflued  againft  the  other;  for  tath  of  ^vtmJMl  ht  cmrthmary  to 
thtf  recovesy  in  value  for  &ri/orrMn.  So  in  ftatate-merchanty  contra  it  is  of  him  who  ii  voudied. 
and  infeofls  a.  ^^ 

la  dower  the  tenant'  vouched  the  lieir  in  ward  of  ^,  and  the  demandant  faid,  that  the  one  had 
nothins  in  wanl^  and  this  is  found  for  the  demandant ;  in  tliii  cafe  the  demandant  fhall  recover 
feifiu  for  the  portion  of  the  3d.  Br.  Peremptory,  pi.  75,  cites  ii  E.  3. 53.  and  Fitzh.  tic  Vou* 
chefi  105.  per  HilU 

7.  tn  immr  the  tenant  vouched  the  heir  of  the  haron^  who  made  Br.  Reco. 
d^ttk  at  thefefuatur  Tub  fuo  periculo^u/  aliasy  by  which  it  was  ^5*7'^^-^^ 
awarded  diat  the  demandant  fliould  recover  againft  the  vouchee,  if  but  adik 
he  has  in  the  £une  county ;  and  if  not,  againft  the  tenant,  and  the  quaere  ie. 
tenant  over  in  value  againft  the  vouchee.    Quod  nota,  judgment  |^"V7"^ 
men  againft  the  vouchee^  where  he  never  appeared^  nor  never  was  chu^  dl" 

Jttmnmnedf  mr  esnf  procefsfued  againft  bim^  nor  could  befummoned^  as  147.  cues 
itfeenis.    Br.  Sequatur«  pi.  a.  cites  2  H.  4. 8.  f  c.  an'i 

fays  it  was 
tte^ly  examined  by  the  covrty  that  the  vouchee  was  heir  to  the  banxiy  of  whofe  dowment  fiie 
demanded ;  but  adds  qmrew  ■   "Br.  Dower,  pi*  a8.  cites  $.  C. 

8.  If  two  are  vouched^  and  enter  into  the  warranty ^  and  after  the 
•ne  makes  dcfiiult,  and  after  appear Sy  the  petit  cape  (hall  ifllie  of  the 
Whole :  for  each  has  warranto!  the  whole ;  per  Brown,  but  Cotef- 
more  contra.    Br.  Recoverv,pI.  48.  cites  12  H.  6. 6. 

'  9.  But  Cotefinore  agreeo,  that  where  the  haftard  andmulieran 
vouched^  that  d^e  baftard  (hall  render  for  the  whole.  Br.  Recovery, 
pi.  48.  cites  II H.  6.  6. 

10.  In  fbrmedon  the  cafe  was,  that  a  man  feifed  of  certain  land,  Br.  Cirrm. 
leafed  hfor  life^  the  remainder  over  in  tail.    The  tenant  for  life  is  ^\**»  P'-  J9- 
impleaded,  and  vouches  him  in  remainder  to  recover  in  vifue.    And  ^'^  *  ^' 
per  Cand.  if  ^  man  grants  the  reverfion  of  bis  tenant  for  life^  and  the 
Onant  attornes^  and  is  impleaded^  he  may  vouch }iim  in  reverjimy  and 
recover  in  value ;  which  Juyn  Ch.  J.  denied,  unlefs  he  ms  dedi  in 
the  leafe,  or  warranty  in  die  deed  of  leafe.     But  after,  by  all  the  juf- 
Cicesy  tenant  fir  Kfe  may  vouch  him  in  reverfiony  and  recover  in  va- 
hie.    Br.  Voucher,  pi.  87.  cites  14  H.  6.  25. 

IX.  Tenant  by  the  curtefy  may  vouch  the  beir^  but  he  fhall  not  re-  fir.Oarraiu 
cover  in  value ;  for  it  is  onh  in  lieu  of  an  aid^prayer ;  per  Strange.  ^^*  ?*' J'* 
Br.  Voucher, pL 87.  cites  14  H.  6.  25.  ^^'^ 

X2.  Feme 


/. 


JVttiif  the  -     12,  Fi^rm  made  warrantyyznA  after  takes  iarony  and  the  tenant  ^s 

^landfor  ^n^plcaded,  and  vouches  the  baron  and  fcme^  who  lQJe\  there  the  te- 

jF/r,  and  nant  (Hall  recover  in  t/^/u^  ^/A/  land  of  the  feme^  if  the  baron  be  not 

mnisotier  intitled  to  be  tenant  bv  the  curtefy.     Br,  Recovery,  pi.  62.  cites 

Udnmih  ,iH.  7.  19. 

by.  which  ihe  is  vouched,  and  lofes^  the  tenant  who  recovers  in  value  ihall  not  have  executioa 
0gm»fi  the  tenoMlfcr  lifc^    Ibid. 

r  1 72  1  ^3*  Where  two  arc  vouched  as  heirs  to  2  fever al  perfonsy  who 
Br.  Vouch-  ^^^  ^c  warranty,  the  reeovery  in  value  ihall  be  againft  both  in 
«r,  pi.  ^65,  common,  and  a»iinft  both  feverally ;  but  h^/hall  not  have  in  value 
«ces  S.C.  of  the  whole  agatnji  each.  Quod  nota,  Br.  Recovery,  pK  63.  cites 
l6H.  7.  12. 

14.  If  2  jointenants  make  a  feoffment  in  fee,  with  an  exprefs 
warranty  for  them  and  their  heirsy  to  the  feoffee  and  his  heiriy  axid 
the  one  of  them  dies,  the  furvivor  (hall  not  be  vouched  alone,  but 
the  heir  alfo  of  the  other,  and  the  recompcnce  in  value  (hall  be 
equally  upon  them ;  but  if  the  one  of  them  have  nothing,  the  other 
Ihall  anfwer  the  whole;  for  it  is  a  maxim  in  law,  quando  de  una  i^ 
eadem  re  duo  onerabiles  exiftunt,  unus  pro  infufiicientia  alterius  de 
integro  onerabitur.    2  Inft,  276. 

15.  If  a  man  hzvc  divers  warranties  for  the  Jame  landsy  he  may 
hzyefeveral  writs  of  warranty  of  charters,  and  judgment  upon  them  j 
and  fo  is  Fitz.  N.  Brr  13s*  !•  and  that  may  give  him  double  remedyy 
or  not,  as  the  cafe  may  be ;  for  if  he  be  after  fued  for  that  land  in 
an  action,  wherein  he  may  vouch  but  one,  then  he  can  never  take 
advantage  againft  the  other.  Per  Hobart  Ch.  J.  Hob.  29.  in  cafe 
of  Roll.  V.  Ofborn. 

.  *  z6.  But  if  he  he  fued  in  an  a^ion  wherein  he  cannot  voucby  bui 

nuty  require pleay  and  he  doth  require'plea  of  them  both,  and  they  both 
advije  one  plea^  and  he  pleads  thaty  and  lofesy  he  ihall  have  feveral 
recompence  againft  either ;  but  if  they  advife  feveral  pleaSy  he  cai| 
have  no  recompence  but  againft  hiin  whofe  plea  he  followed.  Hob» 
29.  in  cafe  of  Roll  v.  Olborn. 

17.  But  if  the  land  be  not  recovered  againft  hiQi  by  a£lion,  but  bf 
entry  upon  an  eigne  titUy  then  he  may  {\ie  feveral  executions  upon  the 
feveral  judgments  in  the  writ  of  warrantia  chartae,  againft  either  of 
thcniy  for  full  recompence ;  and  fo  he  ihall  have  double  value  for  hif 
lofsy  for  cither  of  them  warranted  the  whole,  and  neither  of  them 
hath  colour  to  pray  aid,  or  make  ufe  of  the  recompence  that  the 
other  hath  yielded  ror  his  own  cafe.  Hob.  29.  in  cafe  of  Roll  v, 
Ofborn. 

18.  1(  lands  defcend  to  an  heir  who  dies  before  an  d£2ual  entry ^  and 
fo  they  defcend  to  another  heir^  thofe  lands  mall  not  be  recovered  la 
value  by  a  warranty  made  of  other  lands  by  thefirji  heiry  becaufe 
he  had  only  a  feifin  in  lawy  as  it  is  exprefsly  proved.  Arg.  cites 
C.  L.  239.  [a.  b.]  But  this  cafe  was  denied  to  be  law  per  Holt 
Ch.  J.  Carth.  128.  Pafch.  2  W.  &  M.  in  B.  R.  in  cafe  of  Kcllow 
v.  Rowden. 


B  l(l..b,3}Reco« 


ajoucSett  133 


(L.  b.  2.)      Recovery  in   Value,  .againft   whonit 

T!be  Kingy  and  How. 

I.    A    Man  vrho  prays  aid  of  the  king  in  lieu  of  voucher^  fhall  not 
***  recover  in  value  unlefs  he  Jhews  deed  thereof     Br.  Reco- 
very, pi.  12.  cites  24  E.  3.  39. 

2.  If  the  king  grants  land  to  me  and  my  heirs^  and  that  if  I  am  Kr.  Aid  de 
eviHedj  or  my  heirs,  by  titJcy  that  he  Jhall  make  in  value  of  other  ^j^^S.  c!** 
lands,  per  Winch,  and  Finch,  this  is  no  zvarranty ;  but  that  the 
king  {hall  make  in  value  if,  &c.  which  founds  in  covenant^  if  it  was 
between  common  perfons  and  not  in  warranty  of  voucher,  and 
therefore  no  caufe  to  have  aid  of  the  king  in  lieu  of  voucher ;  and 
yet  the  aid  was  granted  of  the  king;  and  fo  it  feems  there  to  be 
good  cauTe  to  have  in  value  againft  the  king.  Br.  Recovery,  pi. 
32.  cites  39  E.3.  12. 


fliall  have  petition  to  recover  in  value.     Br,  Voucher  pi.  6.  cites  Aid  del 
9  H.  6.  3.    .  ^'^y'J'^- *• 

^  ^  cites  S.  C. 


Br.  Recovery,  pL  %,  cites  S.  C. 

*[i33] 


4.  Inquare  impcdit  it  was  doubted  if  words  oi  warranty  hefuf- 
ficient  to  recover  in  value  againjl  the  king  without  thefe  words  ( in 

recompenfation,)  Per  Babbington  quaere  ;  for  it  feems  that  they 
arc.  And  per  Martin,  advowfon  with  warranty  is  good  enough. 
Br.     Garranties,  pi.  3.  cites  9  H.  6.  56. 

5.  Ld.  Coke  fays,  that  by  the  branch  in  the  fiatute  de  higamis 
4  E.  I.  cap.  1,  which  enaSs  that  where  a  feoffment  with  a  charter 
thereupon:^  being  made  by  the  king,  hath  fo  much  in  it^  that  another  per^ 

fm^  by  the  like  feoffment  and  like  deed^fl^ouldbe  hound  to  warranty^  the 
jufiices  Jhall  net  proceed  without  the  king's  commarui  5  if  the  king  gives 
lands  with  claufe  of  an  exprefs  warrant)',  yet  the  patentee,  &c.  fliall 
not  have  or  recover  in  value  againft  the  king,  without  fpecial  words 
that  the  king  (hall  yield  lands  in  value  upon  evidlion,  &c.  And  ne- 
verthclefs  in  that  cafe  he  fliall  have  aid  of  the  king  by  the  general 
purview  of  this  law;  for  it  is  for  the  honour  of  the  king  that  he  aid 
the  patentee  with  any  records  or  evidence  that  he  hath  for  mainte- 
nance of  the  eftate  which  he  hath  granted  and  warranted  to  him  j 
but  if  the  king  exchange  lands  with  another,  by  this  warranty  In 
law,  the  king  is  bound  to  warranty,  and  to  yield  to  value ;  and  fo  it 
was  adjudged  Hill.  6  E.  i.  in  C.  B.  rot.  2.  William  Brewfe's  cafe, 
Wallia.    2  Inft.  268, 269. 


Vol.  XXn.  L  (L.  b.  3.)  Re- 


T33  Qouc^r* 


(L.  b.  3.)  Recovery  In  Value.  In  what  Cafes  \t 
fliall  be.  jind  How,  and  by  what  Perfonsi  In 
Refpeft  of  Eftate. 

J*  'T*  HE  demandant  in  quod ei  deforceat  (hall  recover  in  value; 
^    quod  nota  bene.     Br.  Recovery,  pi.  41.  cites  9  E.  3.  22. 

2.  Riverfton  and  rent  rtferuid  upon  a  Uafe  for  life  is  fuificient 
caufe  to  recover  in  value.  Br.  Recovery,  pi.  26.  cites  22 
Aff,  52. 

3.  A.  enfeoffs  B,  with  warranty^  and  B.  recovers  in  a  warrantia 
charts  on  a  general  count  of  the  land,  and  afterwards  a  rent  is  r^- 
tovered  agaimfl  him^  and  he  brings  zfcire facias  on  the  general  judgment 
in  the  warrantia  chartae,  to  nave  the  value  of  the  rent  \  and  per 
Thirn.  he  fhall  not  have  in  value,  feeing  he  never  demanded  war- 
ranty of  rent ;  but  Finchd.  and  it  feems  the  better  opinion  were 
contra.  F.  N.  B.  135.  (E)  in  the  new  notes  there  (b)  cites  31  £•  3* 
Garranty  dc  Charters  20.  and  30  E.  2.  20. 

4*  In  dower  the  tenant  vouched  B.  by  bis  own  deed',  who  came 

into  court  and  anfwered,  zndfaid  that  he  had  nothing  to  render  in 

value  but  jointly  with  his  feme  in  tail^  by  which  the  demandant  re-. 

covered  her  dower ;  but  tne  tenant  could  not  have  in  value^  becaufe 

the  feme  Jhall  net  be  oufied  of  her  franktenement  hf  any  plea  to  which 

finis  not  party  or  privy.    Br.  Recovery,  pi.  4.  cites  41  £.  3.  24. 

Br.  Vouch.       ^,  In  pranripe  quod  reddat  the  tenant  vouched^  and  proems  con^ 

cUc«S.C?'    ^^^^'^  ^0  tke/equatur^  which  was  returned  tarde^  and  the  vouchee  did 

Brooke  '     not  come  \  by  which  it  was  awarded  that  the  demandant  recover 

fays,  and      againft  the  tenant,  and  the  tenant  in  mifericordia.    Br.  Recovery, 

[S^t'ttTcl  iT.  34.  cites  42  E.  3.  .3. 

lunt  has  loft  Iiis  warrartty,  inafmuch  as  the  proccfs  never  was  relumed  againft  ihe  vouchee,  nor  I»e 
never  was  party  •  by  appearance  nor  utherwife,  and  therefore  judginrnt  over  in  value  cannot  be 
^iven.'  So  it  is  i/ihe  procefs  continues  till  the  fequMur,  and  cdl  is  rttmntd  «&7.  Br.  Recovery, 
pi.  ?6.  cites  Vet.  N.  B.  Brief  de  Capias  ad  Valentiani.— S.  f .  Br.  Recovery,  pi.  40.  cites  13  E« 
3.  Fitzh.  Judgitteat)  1 70. 

6.  It  was  agreed  that  warranty  implies  in  itfelf  recovery  in  value^ 
and  that  he  who  acknowledges  acquittance  ought  to  acquit  the  party 
in  fii£t,  and  this  Without  words  that  he  (hall  render  in  value  or  acquit. 
Br.*  Garrimicj  pi.  17,  cites  46  E.  3. 28. 

7*  ^^  ^  ^^^^  vouches  two^  and  the  demandant  counterpleads^  and  it 
is  found  that  the  one  was  feifed,  and  the  other  had  nothings  the 
tenant  ihall  lofe  the  moiety  of  the  land ;  per  Kirton.  But  Belk. 
cdntra^  and  that  the  dther  warrants  the  whoIe>  and  the  demandant 
(hall  rccdv6r  nothing  by  itj  for  he  had  no  more  delay  by  the 
vduchiAg  of  the  two,  thaii  he  (hould  have  had  if  he  had  vouched 
the  one  onIy«  Br«  Counterple  de  Voucher,  pL  19.  cites  48  £• 
3- 28. 
But  if  te.         8.  Tenant  fcr  life  ♦  may  vouch  him  in  reverjion  and  recover  ia 

nant/ar  lift  Valuc, 


irftlue,  for  he  holds  of  him  in  reverfion.    Br.  Recoverv,  pL  J4<  vm<c&ri  him 
cites  14  H.  6, 25.  '  ';  '^^r^i- ,, 

^  -^  <wr,  he  ihaU 

nqc  recover  in  value ;  for  he  does  not  hold  of  him,  and  therefore  it  is  not  reafon  that  he  ihall  render 
in  value  to  htm  uf  whom  he  hod  nothing  before ;  which  fee  there,  &  n«ta  bene ;  it  feems  thaC 
tbofe  vouchers  are  in  //<«  »/  aidpraycr»    Ibid.— •  Br.  Voucher,  pi.  87.  cites  S.  C. 

*  S.  P.  per  Cand«  which  Jtsyn  Ch.  J.  denied,  unlefs  he  lus  tUdi  in  the  leafe,  or  warranty  in  tha 
eked  of  leafe.  Br.  Voucher,  pi.  87.  cites  S.  C— -He  cannot  vouch  and  recover  in  value,  unlefs 
his  leafe  he  by  d^Hi  &  conciffi,  ur  reiit  referved.    3r.  Hecovery,  pU  18.  cites  6  H.  7.  a.  pet  Hufley 


and  Fineux. 

9.  If  tenant  by  the  curtejy  vouches,  he  (hall  not  recover  in  v^ue;  Br.  Vou- 
for  he  dois  mi  hold  of  the  hiir.    Br.  Recovery,  pi.  14.  cites  14  H.  ciier,  pi.s^f. 

f,nc  J  ,v       -r  -%,         cites  S.C. 

^  ^5-  5.  p, 

per  Frowike,  Brooke  fays  quaere  if  this  is  not  to  be  miderftood  in  quod  eideforceat,  it  feenu  that  it 
is.    Br.  Voucher,  pi.  ii%.  cites  jo  H.  7. 10. 

IQ«  A  man  may  recover  in  value  where  the  procefc  is  (erved,-  ic  waia- 
and  the  voucba  makes  default.    Br.  Recovery,  pi.  40.  cites  3  H.  greed,- that 

7«  7  the  tenant 

•  ^y  fhallnot 

have  judgment  over  in  value  againft  the  vouchee,  tmlefifime  oftht  nmrits  artfnvtd,  Br.  Seouatufy 
pL  3.  cites  14  H.  6.  7.  8t  ao.-  ■  And  Br.  Recovery,  pU  56.  fays  it  feems  that  %shir€  iht  vou* 
cbec  a.T/.T  is  retunudf/umwionfd,  nor  appeariy  that  the  tennnt  IhaU  not  reoo\'er  in  Value  agaioft  bimw 
Contrm  y^fuwmons  r,tum,djervid^  and  the  grand  cape  alfo. 

1 1.  As  where  the  grand  cape  ad  valentiam  is  returned ferved^  and  if  i"  l^^ae- 
tbe  vouchee  does  net  come^  *the  demandant  (hall  recover  againft  the  ^^^^^^ 
tenant»  and  the  tenant  over  in  value.  Br.  Recovery,  pi.  56;  cites  the  gnuid 
VeC  N«  B.  Brief  de  Capias  ad  Valentianu  cape  ad  va* 

•  lenciam',  th# 

vouchee  make  defaalc,  and  the  tenant  it  ejfntgnfd,  this  (hall  be  adjudged  but  not  adjourned,  and  thif 
10  give  day,  to  the  intent  lliat  the  demandant  (hall  have  judgment  againft  the  tenant;  and  he  over 
in  value:  quod  aotaper  Cur.    Br.  Recovery,  pi.  40.  cites  3  H.7.  ly  So  iitlie fffuaturbm 

fi.'urHi'd fitmimnrd.    Br  Recoirery,  pi.  40.  cites  13  £.3.  Fitzh.  Judgment,  170. 

If  the  tenant  vouches,  and  the  vouchci  makes  default  after  default ^  by  v/bub  the  itHMt  hfet  hy  Xfauk 
of  the  vuubu  befors  appeareM^e^  there  quod  ei  deforceJt  lies  well  s  for  there  he  has  no  reCumpence^ 
Br.  Voucher,  pi.  i  $5.  cites  F.  N.  B.  156.  ■■  But  if  the  tenant  vouches,  and  the  vom(£*<  upfkari^ 
vid  att?r  m^tk't  dfiuli ,  the  Wmu/iT  (hall  ned  have  fnd  a  dsforftta  there ;  for  the  demandant  (hall  recover 
againft  the  tenant,  and  he  over  against  the  vouchee,  upon  appearance  of  the  vou^eef  quod  notar 
Br.  Voucher,  pi.  155.  cites  F.  N.  B.  1 56.-«i-Brooke  (ays,  ar.d  fo  it  feems  that  the  tenant  (biU 
n«H  have  judgment  to  recover  againft  the  vouchee,  where  he  docs  not  appear.  Qusre  iode ;  fgr 
cnntraf)'  Fitzh.  Vouclier,  167.  tempore  £.  i.  for  there  it  is  fiid  that  he  iHail  recover  in  valM 
v^  dsfAuU  oftbe  voucbee,  if  tbe  procefi  bt  retutnedferved.    Ibid. 

12.  In  for  Tnedan  the  tenant  vouched^  and  the  /heriff'tetumed  h!/?i  Br.Vouch- 
fufnmonedy  and  he  made  default^  by  which  grand  cape  fjfuedy  and  g[j^j*^°* 
another  new  jheriff  returned  the  vouchee  nihil.    And  Hufley  Ch. 

J.  held,  that  the  demandant  ihall  recover  againft  the  tenant  and  the 

tenant  over  in   value   upon   the  default,  becaufe  there  was  fe^^  f  l^C  1 

vend  proceflTes.    Br.  Recovety,  ph  17.  cites  4  H.  7.  18.  at  the 

end* 

I3«  In  replevin  the  defendant  avowed  fit  tent  in  tail^  and  the  S.P.  Br. 
plaintiff /aid  that  after  the  giftfuch  a  one  bis  anteftor  whofe  beir^  Sec.  ^*y^^ 
wasjetfed  of  tbe  land  out  ofwbtch^  &c.  difcharged  of  the  rent^  and  in^  pi.  15.  citet 
feojfed  N.  with  warranty  in  feey  que  efiate  he  has  \  and  demanded  ai  H*  6.  lo. 
judgment,  and  fo  would  rebut  of  die  rent  in  avowry,  by  feoffment  '^^\'  g 
with  warranty  of  the  land  difcharged,  &c.     And  per  KingfmiU  J.  cites  s,Ct* 
where  the  land  is  difchargei  itmpere  fcoffamenti^  if  the  tenant  be  im-* 

1/  %  fleadii 
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pleaded  thereof,  he  JhaU  recover  in  vsiue  fir  the  charge  recovered 
againji  him.    Br.  Voucher,  pi.  88.  cites  21  H.  7.9. 
S.  P.  Br.  14..  If  land  be  charged  fir  the  time  by  unity  ofpojffejfion  bjr  releafiy 

Recovery      ^^^  ^^^  ^^  time,  though  it  be  not  difcharged  in  right  for  ever  by  ex^ 

in  value,  .        ,„  ^J     ^    •#  ^u  •       °     j  T    1/  yi_   it' 

pi.  1^  cites  ttngutjhment  of  the  tatly  the  warranty  is  good,  and  the  tenant  Ihali 
21  H.  6. 10.  recover  in  value  for  the  charge  recovered  againft  him  j  per  Kingf- 
-Br.Bar,       jj,  j       ^j  frowike  Ch.  J.    Br.  Voucher,  pi.  88.  cites  21  H* 

pi.  48.  cues  "^  .;  J  r 

S.C.  7-9-         . 


(L.  b.  4)     Recovery  in  Value.     What  thing  fliall 
be  recovered  in  Value,     And  of  what  Setfin. 

I.   TT/AMR  a  NTT  and  ajfets  defcendei  to  the  heir,  and  he 
^^     aliened  by  covxrty  and  after  the  fiofft:e  of  his  father  is  im- 
pleaded, he  £hall  vouch  the  heir,  and  have  an  execution  againJI  the . 
heir  of  his  own  land  61  his  purchafe  by  the  covin,  but  not  the  Arft 
land  which  he  aliened ;  quod  nota.     Br.  Recovery,  pi.  53.  cites 
31  E.  I.  and  Fitzh.  Voucher,  301. 
Br.  AfTets,         2.  Where  the  father  makes  warranty^  and  dies^  and  the  grand-- 
pl.  1^.  cites  yj,^^^^  diesfeifed  rf other  lanBs  infee^  to  whom  the  fon  is  heir  imme- 
S.  pi  diate,  this  aflets  (hall  not  make  the  fon  to  render  in  value  by  the 

Though  the  deed  of  the  father;  for  the  father  was  never  feifed,  and  the  rever- 
b^MiTfa-^'  fion  defcended  from  the  grandfather  to  the  father,  who  died  before 
ther.*^  Br.  the  tenant  for  life,  and  after  the  tenant  for  life  died;  this  aflets  fhall 
Execution,  not  charge  the  fon  to  render  in  value ;  for  the  father  was  never 
P?' '  s' c      fcifcd  of  the  land.    Br.  Recovery,  pi.  13.  cites  ♦  24  E.  3.  47. 

anU  Fitrh.  Recovery  in  Valuer  14.  So  Ktht  father  baH  the  reverjionf  andvjat  never  fifd  inpojpljion^ 
apd  dies,  this  (hall  not  be  extended  againft  the  fon.  IbiJ.  So  execution  ihall  be  made  of  the 
Tfnt  vfhUb  the  vauebee  has  by  reverfion  in  taL\  and  yet  the  rrverjiou  itft If  cannot  be  put  ia  executiuny 
and  therc»  ivhea  the  vouchee  tUes^  the  executor  is  difcharged  for  ever,  and  $be  heir  in  taiijhall  uvoid  it, 
Ibidk  cites  1 7  £.3.  xi.  11. 

*  LaL  66.  ia  cafe  of  Saul  v.  Clark,  cites  24  £•  4. 47.  S.  P.  accordingly. 

3.  Contra  where  the  father  wasfeifedj  and  leafed  for  life  and  diedy 
and  the  tenant  for  lifedies^  the  heir  (hall  be  bound  by  the  warranty  of 
his  father,  and  by  diis  aflets;  per  Thorp  and  Wilby  J.    Br.  Reco- 
very, pi.  13.  cites  24  E.  3. 47. 
So  where         4,  In  formedon  it  was  agreed,  that  where  the  tenant  pleads  war-* 
^jyTuV     ''^"O'l  ^  ^^  ^o  proof  of  aflets,  by  which  the  demandant  recovers^ 
tieZma!^     and  after  affcts  defcend^  the  tenant  fliall  have  fcire  facias,  and  recover 
i£ipi/,and  ho  in  value.    Br.  Scire  facias,  pi.  74*  cites  11  H.  4,  2i. 

recovers 

other  lands  b^  formedon,  and  after  the  reverfionfalh^  he  Ihall  have  fcire  facias  to  recover  in  ynluew 
And  Brobke  fays,  fee  the  difference  of  this  fcire'facias,  and  the  writ  of  debt  againft  executors. 
4  U.  6.  4.  And  per  Hank.  Such  fcire  facias  tti'^W  lie  upon  voucher,  where  the  heir  hat  not  ajj'a^ 
at  tlje  timi,  *  ^i,  but  aflfets  dejctnd  to  him  after,  as  upon  bsr  pleaded  above.  Br.  Scire  facias,  pi. 
^4-  cite^TX  H.4.  21. 

ihid  I.,  the  5.  If  a  man  be  Impleaded  in  afftfcy  &c.  and  he  brings  a  writ  of  tt'^r- 

orf«*vs^fc«  ^^^^^^  chartety  and  counts  that  he  is  impleaded  by  ajfife^  lie.  and  that 

v>c<  ifdaut  he  has  Ic/fy  ice,  if  the  plaintiff  recovers  his  warranty,  he  fliall  recover 

4  £•  3-  his 
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damagiT^  atid  alfo  to  have  the  value  of  the  land  loft.    F.  N.  B.  Gairanty, 
'35-  ^";  ibia.  30. 

#e  Ant.  134*  X.  Bro.  GAiranty,  '31.  16  E.  %.  pl«  20.  4  E.  1.  pi.  19*  And  Che  note  in  Mar^. 
cites  4  £.  2.  Gar.  Charters,  29.  Th.it  it  is  but  a  perfonal  a£lion  io  the  nature  of  a  covenant ; 
the  refore  he  (hall  recover  darti3ge$,  and  cites  2  H.  6.  31.  where  it  is  holden,  that  in  this  cafe  he  fhall 
recover  damai^es  only.  But  fays  it  feems  by  Br.  Warr.  Char.  31.  that  if  he  hath  no  land  tdbe  re- 
covered in  value»  that  he  Ihall  not  recover  damages  taotum,  nor  more  thaaiu  voucher. 

6.  A  warranty  was  only  againfi  himfelfand  his  heirs.  It  was  held  I>al-  48-  ?>• 
clearly  per  Cur*  that  a  warranty  of  charters  does  not  lie,  unlefs  |*  ^^  ^^***» 
there  are  tbe  words  dedt  csr  concejjt  m  the  deed*  Dy,  221.  a.  pi.  17.  ai,j  Waiihe 
Pafch.   5  Eliz.  Anon.  accordinj- 

ly  ;  for  if 
he  be  imnleaded  by  a  ftrangor,  he  fhall  never  vouch  by  this  warranty,  and  th  nature  offuch  warm 
Yanty  it  only  to  rebut  agaiuft  him  and  his  heirs, and  not  to  liave  recompence  in  value. 

7.  An  advowfon  may  be  yielded  in  value  on  a  vouchers  per  Cur. 
Hob.  304.  Mich.  16  Jac.  in  cafe  of  London  v.  the  Chapter  of  the 
Collegiate  Church  of  Southwell. 


(M*  b)     JFbat  Thing  fhall  be  in  V^lue.     By  Reafon 

of  others. 


[ 


« 

I.  T  F  water  runs  through  land  delivered  in  value^  this  pafles  in 
^  execution  with  the  land«    2  H.  4.  8.  b.J 


(N.  b)  What  Thing  (hall  be  in  Yi^hitfor  Collateral  FoI.  771. 

RefpeSi. 

\\.  T  F  recovery  in  value  be  againfi  one  that  has  aliened  his  land  hy 

^  fraud  to  ouft  him  of  it,  and  takes  the  profits^  yet  it  fhall  not 

be  put  in  value,  becaufe  the  franktenement  is  in  another  man.    48 

E.3-33-]     .  ,  . 

[2.  In  writ  of  covenant  upon  a  warranty  made  hy  the  father  of  the 

tenant^  by  which  the  land  called  D.  is  bound,  and  now  he  fues  to 
have  it  in  value  for  the  land  recovered,  &c.  if  the  tenant  pleads  rienf 
per  difcent^  becaufe  his  father  infeoffed  him  of  the  land^  and  confeffei , 
himfelf  to  be  heir,  the  plaintiff  fays  inafmuch  as  he  confefles  himfelf 
to1)e  heir  and  tenant,  he  demanas  judgment  if  by  the  faid  feoffment 
made  by  frauds  he  ought  to  be  barred ;  and  upon  this  adjudged  for 
the  demandant.  In  time  of  £.  i.  65.  it  feems  it  was  but  an  ex- 
ecution upon  a  recovery  in  a  warrantia  chartae.] 

[3.  If  a  man  gives  land  in  fee  with  warranty  ^  and  hinds  certain 
landfpecially  to  warranty,  yet  the  perhn  of  the  donor  is  only  houni 
by  it,  and  not  the  land^  unlefs  that  whifh  he  bad  at  the  time  <^'  ^id 
voucher^    31  Kf  l.  Voucher  292.  Co.  Litt.  I02.  b.] 


[137] 


L  3  (O.  b)  What 
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(G.  h)     What  Thing,  in  reJpeB  of  the  Place  wber$ 
it  is,  fliall  be  recovered  in  ValuCf 

[i.  TF  the    vouchee  has    not   ejfets   in   the   county  where  he  h 
4  Jummsned^  he   fha]l   render  other  land  iq  vsdue.     Contra 

29  E.  3.  4} 
9r.^eco.  2.  In  praecipe  quod  reddat,  if  the  tenant  vouches  A.  9nd prays  that 
^ol^'itw  '^'  vouchee  befummoned  in  the  county  of  B,  only^  if  the  demandant 
Jttn.  Not.  recovers  againft  the  tenant,  and  the  tenant  over  in  value,  there  bis 
tempore  land  in  the  county  of  S,  may  be  put  in  execution*  Br«  Recovery^ 
^*  3*  pi.  51.  cites  4  £•  2.  and  Fit^^h.  Voucher,  7^S. 


(P.  b)     fTiat  Ejiate  (hall  be  recovered  In  Value, 

Br.Reco*  ^x,  J  F  a  warranty  be  made  to  the  tenant  for  life^  to  him  and  his 

pit«'s!c?  heirs^i  yet  he  (hall  recover  in  value,  upon  this  warranty,  mn 

per  Thoi  p.  e/late  only  for  life  \  for  the  warranty  does  not  enlarge  the  eftate, 

Qoodnon  and  the  recovery  ought  to  be  according  to  the  eftate.     38  E.  3, 

p«5gatur.—      jj  1  ....... 

Br.  Garran-    *t*J 
ties,  pL  26.  cites  $.C« 

[2.  So  if  a  warranty  he  made  tp  tenant  for  life,  to  him  and  hts 

heirs  for  his  life^  he  (hall  recover  in  value  an  eftate  only  fof  \^\%  lif<^ 

and  not  in  fee.     38  £.  3.  u.] 

Br.Iteccw         [3.  But  if  a  man  htfeifed  infee^  and  a  warranty  is  made  to  him 

very,  pi.  ^*  tfw5  his  heirs  for  his  lifty  he  {hall  recover  in  value  upon  this  warmnty 

Brtcjirran-  an  ^ate  in  fee',  for  he  has  warranted  his  eftate  during  his  lifct 

ties,  pi.  a6.    38  £•  3*  ^4*] 
cites  •i.e.—  .  -% 

Co.  Litt.  397.  a.  S.  ?. 

[4.  If  tenant  in  tail  be  vouched  to  yrarranty  ^pn  his  own  war^ 
ranity  infee^  and  a  recovery  is  had  againft  him,  if  he  has  no  other 
land,  this  land  in  tail  {hall  be  recovered  in  value  aeainft  himfelf. 
But  it  (ball  not  bind  the  ifTuc,  as  it  fecms.)  40  Ail.  37.  byFitSr 
fphn.] 

[5.  The  law  will  be  the  fame,  tboiigh  the  reverjion  expeQant  upon 
the  tail  be  in^he  king.    40  A(r.  37.  by  Fitz-John,] 

6.  W^cre  tenant  for  life  is  impleaded,  and  be  votubes  his  Uffor^ 
arJlo/es^  and  the  tenant  recovers  m  value,  he  (hall  not  recover  but 
an  eflate  for  term  of  life,  as  be  loft  %  and  the  reverfion  of  the  land, 
recovered  in  value,  remains  in  the  Icflbr*  Br.  Recovery,  pi.  55. 
cites  loE.  3. 

7.  It  a  nnan  U/^fet  for  Ufe^  and  after  grants  the  rgverjion  to,  a 
firanger^  ano'the  tenant  attorns,  and  after  the  tenant  is  impleaded, 

r  I  ^8  1  ^^^  vouches  the  grantee  of  the  reverfion,  who  enters  and  loies,  and 
r     r    ''the  tenant  recovers  over  in  value,  tlie  reverfion  of  the  land  recovered 


}! 


Qoutiier*  ^S^ 

m  value  (hall  revert  to  the  grantee  of  the  reverfion  likewife.     Quod 

nota.  Br.  Recovery,  pi.  5$*  ^^^^^  19  £.  3. 

8.  If  a  man  leafesforlifpy  and  a Jt ranger  reUafes  to  the  tenant forlife^  8«".  Voucli- 
and  obliges  htmjelf  and  his  heirs  to  warrant  the  land,  and  after  be  cJe^s/c. 
who  reieafes  purcbafes  the  reverjiony  znd  the  tenant  is  impleaded,  and  .^^.c! 
vouches  him  who  reieafes,  and  he  enters  into  the  warranty  of  his  cited  by 
own  free  will,  the ^-" -'-  ^"*  ^- '  ^^""^^  ^• 


life,  if  the  deed  he 

fee-fimple  \  per  Finchd.    Quod  non  hegatun 

unocrftood,  where  he  and  his  heirs  warrant  to  the  tenant  and  his  heirs*  ^^^ 
Br.  Recovery,  pi  8.  cites  38  E.  3.  9. 

9.  If  a  man  recovers  again/i  him  in  remainder  hy  writ  of  warranty 
of  charters,  and  he  in  remainder  dies,  and  after  the  tenant  for  lite 
dies,  the  recoveror  (hall  have  execution  of  this  land  in  remainder. 
Br.  Prerogative^  pi.  25.  cites  15  H.  4.  11. 


(Ql.  ^)  -^^  '^^^^  ^^^^  ^^  ^^^^  recover  in  Value. 

[r,   1  F  tenant  by* the  curtefy  furrenders  ta  the  heir  in  reverfion,  and 
*  after  the  heir  vsuchesj  he  Ihall  not  recover  in  value  during 
the  life  oftenan{  by  the  curtefy »      j  H.  6.  2.] 

2.  if  the  parU  demurs  by  age  of  the  vouchee  in  cut  in  vita^  by  *^'  ^j*™' 
which  the  demandant  recovers  immediately  by  the  ftatute,  and  the  x\x^^  vjx. 
demandant  dies,  ♦  the  tenant  at  full  age^  the  tenant  JhaU  have  re-*  the  tenant 
fummons  to  have  recovery  in  value  againlt  the  vouchee.     Br.  Reco-  ^J^^  ^^^ 
very,  pi.  46.  cites  3  h.  2.  and  r  itzh.  Voucher,  2X0*  cbee ihall» 

&c.} 

3.  In  writ  of  dower  the  tenant  vouched  an  infant  in  ward  of  the  Where  aii 
kingy  and  therefore  after  procedendo  the  demandant  recovered  againft  '^{^^4;^ 
the  tenant,  and  the  tenant  over  in  value,  and  ceffet  executio  till  the  jg^r  in 
infant  boj  fued livery.     Br.  Recovery,  pi*  42.  cites  5  E.  3.  4.  and  ^oardefihi 
Iltzh.  Voucher,  180.  *;;';'^,„ 

recovf  r  immetlidtely  ;  per  Mrtwbray.    Br.  Voocher,  pi.  34.  cites  46  £•  ^.  r9.— —  Br.  Dower,  plf 
20.  cites  S.  C— -S.  P.  Br.  Rea)veryy  pi.  37.  cites  50  E.  3.  35. 

4*  Voucher  tofave  the  tail  is  for  the  advantage  of  the  iffue  in  tail,  Br.  Vouc^-r 
and  not  of  the  tenant  who  vouches;  for  he  fhall  have  judgment  to  cic'css/c 
recover  in  value  immediately,  but  ceflet  executio  durmg  his  life  \ 
fer  his  ifTue  (hall  have  execution,  and  not  he  who  vouched.     Br^ 
Counterple  de  Voucher,  p).  22.  cites  38  E.  3.  4, 

5.  The  tenant  vouched^  and  after  Jhe^ved  lien  made  pending  the  Br.  Vonch-t 
voucher*,    and  therefore  the  demandant  prayed  feifin  of  the  land.  ^^*v^-^' 
Morrice  faid,  this  \s  for  fhe  vouchee  tp  take  advantage  of  for  extort-  *^*^**  ^'  ^* 
ing  the  voucher  and  not  for  the  demandant,  &c,      But  Knivet 
contra,  and   that ^ for  this  caufe  he  may  pray  feifin  of  the  land; 
^but  after  the  vouchee  entered  into  the  warranty,  and  vouched 
over ;  therefore  quxre.    Br.  Counterple  de  Voucher,  pi.  23.  cites 
38  E.  3.  14. 

pf  If  baron  eE/coniinu^s  thi  right  of  hi;  feme^  and  retake;  to  him  p^^ 

L  4  and  Belle  ty 
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feme  fhnii     andhts  fitjiiy  and  they  arc  impleaded,  and  the  hdton  makes  iefauk^ 
rnlaiue^**^  and  ^^femt  is  reaivedy  flie  may  vouch  and  have  the  firft  warranty; 

.duri:»gth«    for  the  ♦feme  is  remtted,    Br.  Recovery, pi,  5.  cites  44  E.  3.  17. 

'life  of  the     per  Thorp  for  law. 

b3J*on;  •*         .         -^ 

quod  noi\  n^Satur  by  any.    But  it  feems  that  flie  (hall  have  judgment  in  value,  but  ctjfablt  txtnth 

during  :U lift,  oj the  baton.    Ibid. 

•'  7.  If  the  lenant  in  dower  k.'jfes  her  cftatc  to  the  heir  rendering  rent 

for  her  life^  and  the  heir  is^imfleadedy  he  may  vouch  as  heir,  and  de- 

^  raign  the  fyft  warranty  as  heir  in  the  life  of  the  tenant  in  dower ;  but 

he  Ihall  not  have  in  value  during  the  life  of  the  tenant  in  dower. 

Per  Mowbray,  quod  non  negaiur.     Br.  Recovery,  pi.  6.  cites  45 

E.  3.  13.     But  fee  I  H.  5.  which  is  contra,  as  it  is  faid,  and  that 

he  mall  have  in  value  immediately.     Ibid. 

Sr.  Dower,       8.  In  dower  an  infant  was  vouched  in  v/ard  of  the  king,  who 

pl.^o.  cues  ^2xn^  and  pleaded  in  abatement  of  the  vouch er,'^^f^«/J  the  king  leafed 

the  ward  to  JV,  before  the  voucher^  fo  he  ought  to  have  been  vouched 

inward  of  the  leffee,  and  therefore  ill ;  and  where  the  tenant  vouches 

an  infant  a^  above,  the  demandant  fhall  recover,  and  the  tenant 

over  in  value  againft  the  infant,  but  he  ihall  not  have  in  value 

till  the  full  age',  quod  non  negatur.     Br.  Voucher,  pi.  34.  cites 

46  £•  3.  19. 

SoindeWff  9»  In  dower  if  the  vouchee  counterpleads  the'Uen^  the  demandant 
jfthettf.      fljall  recover  immediately.     Br.   Voucher,  pL  35.    cites  46  £, 

nant  vouch-   ^^  ke 

cs  and  tl»«      ^'     ^' 

demandant  c^unttrplutdi  the  Ren,  the  demandant  (hall  recover  immediately  agalnft  the  tenant,  and 

the  tenant  ihall  attend  to  hit  recovery  in  value  till  the  (ouftierf>Um  \ft  tried,    £r.  Recovery,  pL 

37.  cites  50  £.  3  25. 

BrSequa*  10.  In  dower  the  tenant%ouched^  &c.  znd  judgment  wzs  given 
cites  a  H-  ^S^^^^jft  '^^  tenant  at  the  default  upon  the  fequatur  ftcut  alias  to  recover 
4.  8.      '     in  v2Jue  againft  the  vouchee.     Br,  Recovery,  pi.  25.  cites  2  H, 

4.7. 
Br.Recove-  ,  II.  A  man  leafed  hni  for  term  oflifc^  and  the  leffor  granted  the 
^y*  P^'  *4-  reverfton  to  another  with  warranty,  and  the  tenant  attorned^  and  after 
f>er  T'lne.*  ^^  Xtn^Liit  fur  renders  to  him  in  reverfu>n^  and  after  he  in  reverfton  is 
But  Lud-  impleaded  in  the  life  of  tenant  for  lifcy  and  vouched  the  grantor  to  war- 
din  ton  ranty,  and  he  entered  into  tne  w^ranty,  and  could  not  bar  the  de^ 
Tm^^JZcgi  fnandanty  by  which  he  recovered  againft  the  tenant,  and  the  tenant 
for  life  aii^d  over  in  value  againft  his  grantor  whom  he  vouched ;  but  the  execu^^ 
grant  >.  tb$  re^  fi^jf  in  value  ceojed  during  the  lije  of  the  tenant  for  life  who  fur  rendered* 
X'^X  B---  Voucher,  pi.  1^7.  cites  5  H.  5.  9.  per  June  and  Norton. 
fetwiih  12.   But  II 1  am  impleaded,  and  bemg  tenant  for  life  make  default 

v/arrantyt  after  default^  and  he  in  reverfton  is  received  ana  vouches^  by  which 
▼ouches  the  j"^g"^^^t  in  value  is  given,  there  he  in  reverfton  who  recovers  fliall 
grantor,  he  not  have  execution  in  val^e  during  the  life  of  tenant  for  life  3  per 
ihnii  not  Lud.  But  contrary  by  him  after  furrender ;  for  in  the  one  cafe  he 
t'^^^in^v*^""  ^^^  recovered  in  value  was  in  poffeffiony  and  in  the  other  cafe  not^ 
luc  living  and  therefore  there,  by  him,  he. mall  have  execution  in  valoe  im- 
the  tenant  mediately  in  the  firft  cafe,  contrary  in  the  fecond  cafe.  Br.  Voucher. 
f;;Sr.     pi.  "7-  cites  5  H.  5.  ?.  ,   ' 

Br.  Voucher^  pi.  8o.  cites  9  £•  4  s8« 

«  13-  In 


13.  In  praecipe  qaod  reddat,  if  the  tenaut  vouches  and  the  JemaH'*  ^0  of  reco. 
iiant  recovers^  and  the  tenant  over  in  valucj  there  the  tenant  Jhall  ^^j^'^J 
never  have  execution^  if  the  demandant  does  not  take  execution  againfl  ,^^  he  (hall 
the  tenant 'f  for  he  is  at  no  lofs.     Br.  Warrantia  Carte,  pi.  ii.  cites  not  have 
21  H.  6.  41.  and  22  H.  6.  22.  ^tt^Tnt, 

who  recovered^  has  execution  againil  the  tenant*    Ibid. 


5((^b.  2)     Recovery  in  Value.     At  what  Time.  [  140] 
j4fter  a  former  Recovery  in  Value. 

I.  T  N  fomefpecial  cafes  there  fliall  be  m/or^fwmf  J  in  value  upon 
-■•  one  warranty*     Co.  Litt.  393.  a. 

2.  As  if  a  dijfeifor  gives  lands  to  the  hujband  and  wife^  and  to  the 
heirs- of  the  hujband^  the  hujband  aliens  in  fee  with  warranty  anddies^ 
the  wife  brings  a  cui  in  vita^  the  tenant  vouches  and  recovers  in  va^ 
luey  \i  after  the  death  of  the  wife  the  di£eifee  brings  a  pracipe  againjl 
the  glienee^  he  fliall  vouch  and  recover  in  value  again.     Co.  Litt. 

393- a- 

3.  So  if  land  recovered  in  value  be  evi^ed^  he  (hall  vouch  again. 
Arg.  Roll.  R.  30S.  in  cafe  of  Holland  v.  Lee,  cites  30  £«  i. 
Voucher,  fol.  297. 

4.  So  if  a  man  recovers  in  value  again/i  one  coparcener^  he  may 
vouch  both  afterwards,  becaufe  he  has  not  the  effect  of  the  warran- 

2.     Arg.  Roll.  R.  308.  Hill.  13  Jac.  B.  R.  in  cafe  of  Holland  v. 
ee,  cites  23  E.  3.     Recovery  in  Value,  12. 

5.  So  if  a  man  recovers  in  a  warrantia  chartae /r«  loco  &  tempore^  Amanln- 
yet  he  fhall  afterwards  vouch,  becaufe  he  has  not  the  effe£l  of  the  ^^^^"^^"^^ 
warranty.     Arg.  Roll.  Rep.  307.  Hill.  13  Jac.  B.  R.  in  cafe  of  brought ^* 
Holland  v.  Lee,  cites  26  E.  3.  Recovery  in  Value,  591.  writ  of 

warrantia 
charts,  and  reeovertdpro  ioco  ^  tempore  ;  and  after  ajlrartger  recwtrtd  rent  charge  agaitifl  him  out  ofHU 
iunil  fu.in  anted  \  and  the  opinion  of  the  court  was,  that  here  the  plaintiif  in  the  warrantia  charts 
Jhall  hjV9  exectdioH  A^-ji\Jl  the  nuarrantor^  and  y;t  wthing  luas  warranted Mft  the  land  which  then  t»tas  chofgedt 
but  the  warr.mty  does  not  extend  to  rent  fervice.  Br.  Warrantia  Carte,  pl.>  33.  cites  P.  31.  ^  3, 
9nd  Itinere  C;inc.     But  Brooke  fays,  qtuere  legem. 

6.  But  where  a  man  has  once  a  recornpence  in  value^  he  fhall  not 
youch  again.     Arg.  Roll.  Rep.  308.  in  cafe  of  Holland  v.  Lee. 


(R.  b)     To  what  Time  it  fhall  relate.  Fol.  772. 

[r.  U  E  ikall  have  execution  of  the /c7»</ which  the  vouchee  had  But  if  a 
^^  at  the  time  if  the  voucher.     9  H.  4.  I.  18  E.  3. 17.]  ^^W  he 

Jball  net  render  in  viliu  hut  of  the  landt  "jubich  be  bad  at  the  'time  of  the  voucher ^  and  if  he  have  aliened 
the  lands  %:fore  the  vou^bef,  he  (hall  render  nothing  in  value;  and  thei^pfore  it  is  policy  Co 
bring  his  warrantia  chartae  agaiaft  him  when  he  hath  ihe  land  to  render  in  .value.  F.  N.  B. 
134.  (K) 

[2.  If  a  vouchee  enters  ifito  the  warranty^  and  diesy  by  which  a 

fgUmmons  is  fued  againji  the  tenant  who  revoucbes  the  heir  of  the 

•      §  frji 
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firjl  fmtthiiy  be  (hall  recover  in  value  the  land  which  ihtfirjt  V9U* 
cbee  had  the  day  (ftbejirft  V9ucb€r.  '  j8  £.  3.  i7.  j 

[3«  If  two  exchange^  and  then  em  aliens^  ami  the  other  vouches 
him  being  impleaded,  he  (ha}I  recover  in  value  ^t  land  givert  in 
axcbangfy  and  (0  it  fhall  relate  before  the  recovery.    Pericins.   Se£t. 
Tlxe feme  rfthe  alitnee  JhaU  net  he  endMued.] 
[4.  A  man  fhall  recover  in  value  land  which  he  purchafed  Jinie 
the  warranty  createiyifhe  has  no  other  land*    Qusre  29  £•  3.  4.  j 
f  X'41  1       5-  A.  makes  a  leajefor  life  by  dedij  and  granti  over  the  rever^ 
/wf,  yet  the  leffee  mav  vouch  A.  F.  N.  B.  134.  (H)  in  the  new 
notes  there  (a)  cites  48  £.  3.  2.   6  H.  7.  2*    14  Hi  6*  25.  48  £• 
3.  2.  Perk.  26. 
But  if  a  MM      6.  The  defendant  fliall  have  in  value  rfthe  lands  againft  the  vou« 
rtcovtrs  his    chce,  which  he  had  at  the  time  of  the  pur  chafe  of  his  warrantia  char^ 
h^f^7f     ^^  •  *"^  therefore  it  is  good  policy  to  bring  his  warrantia  chartae 
wrrLtL     againft  him  before  he  be  fued,  to  bind  the  lands  of  the  vouchee  which 
rWr<r,  and   he  had  at  that  time.    And  upon  this  writ  and  judgment  the  land 
"^.^^  ^^  ^  ^^  F.  N.  B.  134.  (K) 

which  the  vo^ichee  had  at  that  iwat^yei  if  be  be  afienaaris  impleaded  for  that  land  for  which  be  re* 
covered  his  warranty^  be  eeight  to  vouch  him  againft  tuhem  be  reecvered  his  warranty,  to  defend  the 
iaad,  if  he  be  died  in  any  adtion  wherein  he  may  vouch,  otherwife  he  IhiU  not  have  advanuge  by, 
recovery  of  bis  warranty  m  the  warrantia  chartae*  F.  K.  B.  134.  (K) 

In  this  cafe  7*  In  a  warrantia  chartae  againft  the  heir,  the  defendant  pleads 
the  judg.  riens  per  difcent^  &c.  Upon  this  the  plaintiff  fhall  recover  pro  loco 
ST^t^rtd    ^  tenure.    8  Rep.  134.  in  Mary  Shipley's  cafe. 

for  the  plai'ntiif  without  tria)}  if  he  will ;  for  tlie  warranty  it  confefled  pro  loco  &  tempore :  for 
the  trial  may  be  long  and  chargeable.  Noy  149.  Thorn pfon  v.  Jackfon.^— 1— iSuch  writ  may  be 
brought  before  the  party  has  lofs,  but  has  caafe  of  a^ion,  viz.  that  havin^r  a  warranty  he /vex  ^U 
^met  to  efiahlifh  the  fame  by  judgment  to  bind  the  land  of  the  warrantor^  tec  pro  loco  it  temporCi 
which  kind  of  action  is  provifional  only,  and  not  prefently  remedial^  by/or«  feuias  afterwards, 
Uob*  217.  per  Hubert.— —F.N.  B.  234.  (K) 


(R.  b.  2)  Warranty.    By  Warranty  in  Law^   [Ey-t 

tent  thereof  J\ 

^(A)        [i.  T  F  a  exchange  in  fee^  this  warranty  in  law  hinds  their  heirt 
^^  3*  *  who  have  the  land  exchanged.     22  E.  3.  3.  Curia.] 

2.  It  was  agreed,  that  the  vouchee  does  not  warrant  but  fucb 
e/tate  which  the  tenant  has  by  general  entry  into  the  warrapty.  Bu 
Counterple  de  Voucher,  pi.  x  3.  cites  44  £.  3.  38. 

3.  Amzttjfeiffdofa  rentfeck  ifluing  out  of  the  manor  of  Dale,  ^i7ifr| 
a  wife^  and  releafes  to  the  tertenant^  and  warrants  Lufinunia  pnediSla^ 
and  dies ;  the  wife  brings  a  wdt  of  dower  of  the  rent ;  the  tertenant 
fhall  vouch,  for  that  albeit  the  releafs  enured  by  way  of  extinguiflir 
ment,  yet  the  warranty  extended  to  it,  and  by  the  warrantv  of  tho 
land  all  rents,  &c.  ifTuing  out  of  the  land,  that  are  fufpendea  or  dif- 
charged  at  the  time  of  the  warranty  created,  are  warranted  alfo.  Co. 
Litt.  366.  b. 

4  Rep.  Sc.        4*  A  pnan  by  deed  granted  and  dcmfed  certain  lands  for  years^ 
b.Sx.  a,  whicK 
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^bich  demife  imported  in  idelf  a  covenant  m  law}  and  he  further  Tnn.  41 
£xpreply  covenanted  for  enjoyment  again/i  hin^lfy  and  all  others  claim^  ^^}^  Kt£i« 
ingfrom  or  under  him ;  which  exprefs  covenant  was  narrower  than  t.  jiroes 
)us  covenant  in  law,  and  gave  bond  forperformance  of  covenants,  accordiagjtf* 
Two  points  were  refolved.     ift.  That  this  bond  extended  to  the  T^^^ 
covenant  in  law.   idly.  That  by  the  expreis  covenant  the  covenant  pi.  J^g, 
in  law  was  reftrained ;  by  Popham's  opinion,  andiiU  the  court,  gdly.  &•  s\c. 
It  was  agreed  that  the  fame  had  been  refolved  before  about  24.  £liz.  ^^  ^. 
in  one  Hammond's  Case.     And  Sir  Edward  Coke,  in  the  dofc  J^nmS 
of  the  cafe  fays,  much  inconvenience  would  elfe  happen  againft  the  of  Ham« 
intention  of  parties*    The  exprefs  covenants  in  deeds  being  differ-  **?  ^.^L 
ent  from  the  covenants  in  law  ufually.    4thly.  It  is  there  agreed,  r.  wherem 
that  it  is  not  fo  in  real  warranties,  as  in  covenants,  *but  it  is  at  the  it  was 
parties  choice  to  take  warranty  in  law,  or  the  exprefs  warranty.  ''^^»  ^'^^ 
Cited  by  Vaughan  Ch.  J.    Vaujgh.  126,  127.  Pafch.    21  Car.  2.  S^^SJf' 
C.  B.  in  cafe  of  Hayes  v.  Bickerlbff,  as  clearly  refolved  in  Nokes's  ftaUtake 
Cafe.  ««^  «he 

C<nreoant  wl 
law :  Popliam  Ch.  J.  iactined  to  this  opinion,  bot  the  other  juftices  did  not  deliver  any  opinion 
therein,  but  wonld  have  given  judgment  upon  the  pleading ;  but  the  plaintift  prayed  to  difcon- 
tinue  his  fuit»  which  was  granted.— S.  C.  cited  Arg.  ^.  Mod.  371.  1  S.  C.  cited  I^ev.'.sy. 

Hill.  13  &  14  Car.  2.  in  B.  R.  in  the  caTe  of  Brown  v.  Blown*  ^ff  a2  t 

(R.  b.  3^     Recovery  in  Value.    To  what  Eftate  it 

pall  go. 

I.  T  F  the  lejjiefor  life  the  remainder  over^  or  tenant  in  tail  the 
^  remainder  over^  be  impleaded,  and  vouches  his  Uffor^  andre^ 
covers  in  value,  the  land  recovered  in  value  Jhall  go  to  htm  in  the  r^ 
rnainder*  Br.  Recovery,  pi.  55.  cites  19  E.  3.  ai^  Vet.  N.  B. 
Brief  de  formedon. 

2.  So  if  be  had  vouched  ajlranger.    Br.  Recovery,  pL  55*  cites  S.P.  per 
IQ  E.  3.  and  Vet.  N.  B.  Brief  de  Formedon.  Momagi« 

^       ■  **  J.  and 

others,  that  the  rtcmpenet  fytil  go  to  him  in  remainder;  hot  jet  in  the  cafe  of  the  Lo.  Zotrcii 
AMI)  Stows LL  if)  Chancery,  the  I^w  wai  determined  orfierwife  hy  all  the  judges,  as  it  i;  faid. 
The  reafon  feems  to  he  inafmoch  as  when  he  vouches  a  (Granger,  the  recompence  fliall  not  go  to 
litm  in  remainder.  Contra  if  he  vouches  the  donor,  or  his  heir,  who  is  privy  ;  hut  now  at  this  day 
mo{\  put  it  in  are  to  hind  the  remainder.    Br.  Recovery,  pi.  z8.  cites  17  H.  8.  ihid,  pi.  33. 

cues  %  E.  4.  2.  That  if  my  Unanf  /at  lif$  v<mebi$  a  firaim  who  enter t  into  the  warraniyf  and  cannot 
bar  the  demnndnnt,  hy  which  the  iimnridant  renvers^  and  the  Unant  ever  it  vahtt^  this  land  recovered 
in  viXvLtJhallfo  t9  me  in  reverjitn  after  the  tfrath  of  ttnamtfor  life  \  and  the  reverfiom  of  the  laod  recovered 
in  value^a//  It  in  m  in  th^hfe  of  the  tenant  for  tife ;  as  if  releafe  had  been  made  to  the  tenant  for  life* 
this  fhall  enore  to  him  in  teverfion  ;  which  Brooke  fays  was  taken  contra  25  H.  S.  Br. 

Vnucheri  pi.  iii.  citei  S.  C  but  fays  it  is  held  contrary  at  this  day  of  the  recovery  in  value. 

3.  Where  tenant  in  tail  is  feifed  hj  the  tally  and  fuffers  a  rr-  ^"' »/  'f ^' 
€OVery^  with  judgment  in  valuoj  this  Jhall  bind  the  tail;  for  the  rf-  '*  [f '  '^^'  , 
iompencc  JbaU  go  as  the  land  goes.    Br.  Recovery,  pi.  19.  cites  ia£.  refakaan* 

A,  IC,  otbnr  efitite^ 

and  fuffers 
a  recovery  upon  vqocher,  and  recovers  over  in  value,  and  dies,  this  recovery  (hall  not  bind  the  iffue 
in  tail ;  for  the  recompence  (halt  he  only  in  lieu  of  his  eftate *which  the  tenant  had  at  the  rime  of 
the  recoveryi  which  was  other  eftate,  and  not  the  firft  tail  t  and  therefore  the  recompence  (hall  not 
go  tri  lieu  of  the  firft  tail,  of  which  the  tenant  was  not  feifed  at  the  time  of  the  recovery ;  and  fo 
fio  b^    Br.  Eccovery,  pL  x^  cites  t«  E.  v  ^Sr 

*  4.  It 


14^  tOttuthet^ 

4.  It  WIS  hdd,  that  where  tenant  for  life  isy  and  retnainder  over  in 
ini/j  or  for  /j^,  and  tenant  for  life  is  impleaded^  and  vouches  him 
in  remaindery  who  vouches  over  one  who  has  title  of  formedon^  and  fo 
the  rccovery.paffes  by  the  voucher,  there  the  ifliie  of  him^  who  has 
tide  of  formedon,  may  bring  his  formedon,  and  recover  againft  the 
tenant  for  life  ;  for  the  recompence  fuppofed  JhaD  not  go  to  the  tenant 
for  life^  and  therefore  he  may  recover ;  for  his  anceftor  warranted 
tmly  the  remainder^  and  not  the  cftate  for  life,  and  therefore  the  te- 
nant for  life  may  bind  him  by  the  recovery ;  for  he  did  jiot  warrant 
to  him,  and  therefore  in  fuch  cafe,  the  fureft  way  is  to  make  the  te^ 
■nant  for  life  pray  aid  of  him  in  remainder^  and  they  to  join^  and  vouch 
him  who  has  title  offormedon^  and  fo  to  pafs  the  recovery;  for  the 
recompenc^  fhall  go  to  both-  Br,  Recovery,  pi.  30.  cites  30 
H.  8. 

Smttxhm  5«  A  woman^  that  bath  a  rent^charge  in  fee,  inter-marries  tvitb 

groHtte  e/  f  J^  tenant  of  the  land  ;  an  ejiranger  releafes  to  the  tenant  of  the  land 

adi'u  t»  ^'^^  warranty ;  *  he  (hall  not  take  advantage  of  th is  warranty,  either 

Zttenant  of  by  voucher  or  warrantia  charts ;  for  the  wife,  if  her  hufband  die,  or 

the  land,  tfae  heir  of  the  wife,  living  the  hufband,  cannot  have  an  action  for 

^  w^'  ^^  '"^"^  ^P^'*  ^  ^^^^  before  the  warranty  made ;  for  if  the  heir  of  the 

mtJ^ia  wife  bring  an  affife  of  mortdanccflror,  this  aflion  is  grounded  after 

Jc^ffmM  tf  the  warranty,  whereunto  the  warranty  (hall  not  extend.     Co.  Litt» 

,AcW  388^  b^ 

rmiyy  th'.s  v^rraotf  cannot  .exteod  to  the  rent,  albeit  the  feoffment  was  made  of  the  land  dif. 
charged  of  the  rent ;  for  if  the  condition  be  broken,  and  the  |gfantur  be  intitled  to  an  action,  this 
jnuft  of  neceflity  be  grounded  after  the  warranty  made.    Co.  Litt.  3K9.  a. 

Sut  in  the  cafe  above,  when  the  woman,  grantee  of  the  renif  maniad  with  tbt  tenant^ n»bo  maka  a 
feojfmtnt  in  fee  vithwatranty,  and  dies,  in  a  cui  in  vita  brought  by  the  wife,  (as  by  law  (he  may)  tho 
teoffce  (hall  vouch  as  of  lands  difcharged  at  the  time  of  the  warranty  made,  for  that  her  tirle  is  pa« 
ramottnt*     Co.  Litt.  3S9.  a.  So  ii  tenant  in  tml  of  a  rent^cbar^e  purcbajfs  the  landy  and  maka  a  feoff', 

ment  wtb  warranty,  if  the  iiTuc  bring  a  formedon  of  the  rent,  the  tenant  (hall  voudi  caufa  qua  (apra, 
Co.  Litt.  3S9.  a. 

But  fome  do  hold,  that  a  man  (hall  D6t  vouch,  &c.  as  of  land  difchargeJ  of  a  rent-Juvlce.  C#. 
Litt.  389*  a. 

*[H33 

6.  If  the  warranty  defcends  on  oncy  and  the  land  on  another,  as 
fpecial  heir,  viz.  b^  cuftom  of  burrow -engliih  or  gavelkind,  or  heir 
••  on  the  part  of  the  mother,  the  heir  at  law  may  either  be  vouched 
alone,  or  the  other  may  be  vouched  with  him  as  heir  to  the  land,. 
And  it  feems  that  if  there  be  a  warrantv  paramount,  they  fhall  join 
in  deraigning  it,  and  the  recompence  (hall  go  to  the  ipecial  heir 
alone ;  for  be  only  had  the  lofs.     Hawk.  Co.  Litt.  474,  475. 

7«  So  if  a  recovery  be  had  againfl  tenant  in  tail  and  bis  wife,  and 
they  vouchy  and  have  judgment  to  recover  in  value,  and  he  dies,  his 
iflue  only  (hall  fue  execution,  though  the  wife  was  privy  to  the  judg- 
ment.    Hawk.  Co.  Litt  47;. 
5.  P.  Cq.         8.  The  recompence  in  value  (hall  go  to  bim  that  has  lofi  the  te* 
aridVc' t^*  wary,  and  of  fuch  ejlate  as  he  loft  \  fo  that  if  he  loft  an  elbte  tail, 
fdme  have    he  ihall  have  eftate  in  tail  only  in  recompence,  and  not  a  fee-fim- 
T^id,  a  re-     pie.     Agreed  by  all  the  juftices,     PI.  C.  514.  b.  515.  a,  Jfill.     20 

coveryin     ^Yiz.    Eare  V.  Siiow, 

value  by 

warranty  of  the  part  of  the  mother,  ihall  go  to  the  heir  of  the  {>an  of  the  mother,  &a« 


9.  A,  levied  a  five  to  B.  and  C,  and  to  the  heirs  ofB.  an3  they  ^0. 210  pL 
granted  and  rendered  to  A.  andM.  his  wife^  (not  party  to  the  writ  of  2^,^\^fJ" 
covenant^  nor  to  the  conufance)  and  to  the  heirs  of  the  body  of  J.  the  re^  S.C.— And. 
mainder  to-  B.  A,  alone^  without  M.fuffered  a  common  recovery.     M,  ^^i*  pi- 
died.     A.  died  without  ijfue.     It  was  agreed,  per  tot.  Cur.     That  a^oVdin'. 
the  land  to  be  recovered  in  value,  by  reafon  of  this  recovery,  can-  ly;  for  if 
not  go  to  the  eftate  which  is  given ;  for  the  eftate  given  was  to  A,  cxccm'iofi 
and  M.  and  the  heirs  of  the  body  of  A.  and  then  the  tenant,  againft  })^^  ^^ 
■whom  the  recovery  was  had,  was  impleaded  as  fole  tenant ;  in  which  femeihould 
cafe  the  vouchee,  when  he  comes  in,  is  to  warrant  ».  fole  eftate,  hrive  no- 
but  not  another ;  but  now  the  land  to  be  recovered  in  value  fliall  go  [^"^'^s  ^"  t^ 
to  A.  alone,  and  M.  fliall  have  nothing;  fo  as  the  true  eftate  is  not  ^ercd  ki 
warranted,  and  fo  not  anfwered.  4  Le.  93.  pi.  192.  Mich.   29  £liz.  value,  buc 
C.  B.     Owen  v.  Morgan.  '  ^^\  ^^'^.  ^ 

°  o"lyf  which 

cannot  be  in  refpcd^  of  the  eftate  whilh  the  baron  and  feme  had  ;  for  A.  alone  had  not  the  fr^ink- 
tenement) buc  A.  and  M.  had  eftate,  which,  during  their  lives,  cannot  be  divided  by  any  means.— 
3  Rep.  5.  a.  b.  S.  C.  cited  in  the  Marquis  of  Winchester's  Cas  e,  by  the  reportci*';  and  that 
the  recomperc'3  recovered  by  the  baron  only,  in  this  cafe,  cannoi  enure  (lo  B.  in  the  remainder* 
which  depends  upon  a}uini  and  lindivivled  eftute  made  (o  A.  and  M.  and  thejoiuceoaacy  between 
the  baron  and  feme  cannut  be  fevered  by  the  judgment  againft  the  barou. 

10.  If  a  man,  for  him  and  his  heir s^  warrants  land  to  one  and  his 
beirsj  this  is  a  general  warranty,  inafmuch  as  it  is  not  rcftrained 

againft  any  perfon  in  certain.    Refolved,  i  Rep.  I.  Pafch.  40  Eliz.  [*  IA,±  1 
in  Chancery,  by  Popham  and  Andcrfon  Ch.  J.  and  Gawdy  J.  af- 
fiftants  to  the  Ld.  Keeper,  in  the  cafe  of  Ld.  Buckhurft  v.  Fen- 
ncr,  &c« 

11.  Land  wvisfpeciaify  intailedto  A.  and  his  wife^  the  remainder  to 
£.  in  taily  the  remainder  to  C.  in  fee  \  and  A.  the  hufband  levies  a 

fine  alone  to  D,  in  /J*^,  and  dies  leaving  iffiie.  The  wife  enters  j  flie 
is  in  of  her  eftate  in  tail,  and  her  entry ^io  remits  B,  and  C,  to  their 
feverai  remainders^  and  hath  put  D.  out  of  his  whole  eflate.  And 
therefore  1  am  clear  of  opinion,  that  the  wife^  in  that  cafe,  mayfuf-^ 
fer  a  common  recovery  againft  herfelf  as  tenant  in  tail^  and  vouch  the 
common  vouchee^  and  that  fhall  bar  the  old  remainders  ofB.  and  C,  for 
ibe  cannot  be  faid  to  be  eins  d'autre  eftate  at  all,  much  lefs  to  them. 
And  yet  it  is  a  rare  cafe,  that  a  common  recovery  againft  the  te« 
nant  in  tail  fliall  bar  the  remainder,  and  not  bar  the  intail ;  for  here 
the  intail,  (that  is,  thejjfues  of  the  intail)  were  barred  before  by  the 
fine\  but  yet  it  may  be  truly  faid  that  the  intail  is  barred  by  the  re-* 
€(,very ;  becaufe  the  wife  was  feifed  of  the  whole  intail,  which  wa$ 
fo  barred,  and  the  remainders  are  then  depending  immediately  upon 
it.  If  the  wife^  after  fuch  common  recovery  paffed  againjl  her^  diesy  » 
leaving  iJfue  by  her  hufband^  now  Z).  is  to  have  the  land^  (as  hath 
been  faid)  neither  can  the  recovery,  had  againft  her,  hurt  hiin ;  for 
cs  to  him  fhe  Iwas  eins  d'autre  e^ate^  and  therefore  the  valUe  cannot 
come  to  him ;  and  if  flie  had  come  in  as  a  vouchee,  yet  it  could  not 
have  hurt  D.  For  his  eflate  and  hers  never  ftood  together,  nor  had 
dependanci  the  one  upon  the  other ;  atid  he  bad  his  eftate  dr^'ided 
from  herSf  and  by  contrary  means,  though  both  out  of  the  root  of 
the  intail ;  per  Hobart  Ch.  J.  Hob.  259.  Irx  cafe  of  Duncombe  v* 


Wing&eld. 


12.  Recovery 


144  QowUt. 

12.  IRjccovtry  in  y due  OMil  not  go j$  a poj^slitjf.    See  dt.  Re« 
cevcry  Common^  (A)  pL  5. 


(S.  b)     Recovery  in  Value,     In  what  manner  he 
ihall  have  the  Thing  recovered  in  Value. 

••  Reco-     [i.  T  F  liffitfor  life^  nndiring  nnfj  recovers  in  value  for  this  land 
^*^^'  agunft  Icffor,  bijball  not  render  any  rent  out  of  this  land  Jo 

and  that  it  recovered  in  value  \  becauTe  the  rent,  which  he  ought  to  pay, 
isiaideUe*  fhall  be  recouped  upon  the  recovery  in  value.  22  AiT.  52*  by 
wii«c,that  Thorpe.1 

ell*  laoie»  whtce  the  Aril  haft  was  upon  nnJiihn,  there^the  land  ivoovered  in  vilue  IhaU  b«  wicli^ 
^fciifc  eciodltioD* 


($•  b.  2)    Remedy  for  Recovery  of  the  Value. 


X.  XXr  HERE  tenant  in  tail  is  feifed  hy  the  tail^  and  fuffers  a 
^^    recovery^  VfiA  judgment  in  value^  likisjball  bind  the  tail  i 


Btr,Rec0* 

^^  S^V.'  ^^^  ^^  recompence  Jhall  go  as  the  land  tailed  goes^  and  he  may  of  this 
Sf.Gene.     have  '^ fornudion  upon  an  etjic  dedit^    Br.  Recovery,  pi.  19.  cites 

lalBrkf,       iaE.4.IS. 
pL  15.  cites  ^    •* 

7  H.  7.  a. 

r  1 4.  C  1       ^*  ^  °^"  ^^'  '^^^  ^  ^^  ^'^  warrant ia  charia^  although  he  may 

sic.  cued  ^^^  '*  **'  fl^/in  brought  againft  him,  and  if  he  recovers  in  tha 

by  Hobait  warrantia  charUe^  and  afterwards  lofes  in  the  aSiion  brought  again/l 

Ch.  J.  Hob.  Iflfn^  in  which  he  vouched  him  again/l  whom  he  recovered  his  warrant 

•nioLLv.  fyy  ^'^^  ff^  Jball have  z  vrrit  which  is  called  habere  fac^  ad  valenc* 

OtftoRN,  *  *&c.  prefently,  virithin  the  vear  after  the  recovery,  and  fhall  not 

wfaofaul  fue  forth  fcire  facias.    F.  N.  B.  135.  (D) 

the  reaion 

of  thii  U  clear ;  for  he  (hall  Inndtbt  land  from  ibt  uJU  of  the  warrofitia  chortle,  (though  he  cannot  have 
execution  until  he  take  lofs)  and  upm  the  voucher  be Jhali  have  it  hut  from  the  time  of  the  voucher,  Which 
majr  bedelayed^and  tlierefore  he  was  of  opinion,  that  he  may  bring  it  even  afrcr  voucher^  be- 
canfe  that  SMftion  may  be  difcootinoed,  and  fail  many  ways ;  and  fo  the  warranty  of  charters  be 
•eceflrary^and  this  reafon  is  exprefsly  given  both  in  9  £.  2.  and  by  Fitzh.  Nat.  Br. 

•  F.  N.  B.  1 35.  (D)  i^  the  new  notes  there,  (a)  fays  that  fo  is  16  E.  3.  Gaimnty  de  Charters, 
SOb  Contra  where  he  recovers  heforethe  writ  hrought ajramft him^ytx  there  he ihaU  have  a  fcire  facias* 
asid  cites  19  £.  3.    Wamnty  ot  Chartersi  lo.  -And  it  feems,  if  the  defendant  does  not  ac- 

knowledge (or  confefs)  Chat  he  has  loft,  he  (hall  have  only  a  fcire  faciiis.  Ibid,  cites  16  £.  3. 
ibid,  ao  Ic  29  £.  3.4.  per  Tiff.  iS  £•  3.  4.  a.  9  £.  a.  pL  2.  45  Ed.  3. 10.  Bro.  Wanranty»  to» 
36 £.3.  pL  IX*  9£. a. pI»3o.  31  £*3«  pi* »i« 


(T,  b)  Recovery  in  Value.    How.    To  what  Value^ 

[l.    A  Man  (hall  recover  in  value,  auording  to  the  value  of  Ibe 
^^  land  at  the  warranty  made.     19  H.  6.  46.  6i.  30  £•  3^ 

[2.  As 


(Houclber.  145 

[2.  As  if  the  land  be  of  greater  value  than  it  was  at  the  warran*  ^  '^^  im- 
ty  made,  by  finding  of  a  mtne  of  ♦  [lead]  or  tinn,  he  fhall  not  render  P^i**^  ^ 
in  ralue  according  to  that,  but  as  it  was  at  the  warranty  made«  otherwife, 

19  H.  6.  46.  6l.j  Br.  Vouch- 

er, pi.  69; 
cites  S.  C.  S.  P.  and  it  was  inquired  what  the  value  was  at  the  time  of  the  warraacy*    Br* 

Recovery,  pU  59.  cites  3  E.  3.  It.  D. 

*  Orig.  is  (eftan.)  but  in  Br.  it  is  (Plumbe.) 

[3.  But  in*  this  cafe,  if  he  enters  into  the  warranty  generally^  and  '^  *e  ««- 
not  (hewing  the  fpecial  matter,  he  fliall  recover  in  value,  according  "f^S  "°* 
to  the  value  at  the  entry  into  the  warranty.  19  H.  6.  46.  6 1.  30  £.  Tnd  vouch. 

3,  6.  14.  b.]  esme,and 

at  the  ^and 
cape  ad  valentiam  I  come,  and  cannot  bar  the  demandant,  I  (hall  taik$  ijfut  with  the  tenant  of  lubttt 
vaUe  tht  LtHdtvas  ai  the  i'luu  of  the  watrumty^  and  (hall  not  render  more  in  value,  ^x*  Voucher,  pL 
69.  cites  19  H.  6.  45. 46. 

[4.  If  a  man  grants  a  ward  which  creates  a  warranty  in  law^  if 
after  the  grant  other  land  defc ends  to  the  wardy  by  which  he  is  of  much 
greater  value^  yet  he  (hall  not  render  in  vahie  according  to  that, 

but  only  according  to  the  value  at  the  warranty  created,  though  all  ^  ,^. 

die  ward  and  marriage  pafies  at  the  warranty  created :  for  it  is  bet-  ihould  \m 

tered  by  the  defcent  after.     30  £.  3.  *  4.  b.]  >  144  b. 

[5.  If  a  man  recovers  in  value  upon  a  warranty  in  law  upon  an  r  ■^■■^ 
exchange^  he  (hall  have  in  value  according  to  the  value  which  he    ^^^'  771- 

loft.  Ca  4.  Buftard  122.]  jy  ^    -^ 

mly  of  the  land  exchanged  be  recovered,  he  fhall  recover  only  for  that  portion.  Br.  VouclMr, 
pU  2 1 6.  cites  1}  £.4.3.  per  Littleton.-* — ^*— S.  C.  Se  P.  Br.  Recover}*,  .pi.  36.  TIvu  it  is 
Che  fame  in  partition ;  and  yet  if  a  man  enters  into  |>arcel  of  the  land  exchanged  or  divided,  this 
defeats  all  the  exchange  or  partition^  fo  that  the  party^may  enter  into  the  whole  ;  for  exchange  is 
0(uire. 

£6.  If  coparceners  tnake  partition^  and  then  after  aid  any  of  the  T  1^5  1 
fart  of  one  parcener  is  recovered  by  a  fir  anger ^^  the  parcener  who  lofes  •craE. 
it  fhall  not  have  in  value  according  to  the  value  which  he  .loft,  but  901.  pi.  6. 
file  ftiall  have  in  value  according  to  her  equal  part,  all  the  refidue^  Mkh.  44 
whereof  they  made  partition^  being  tut  and  valued  together^  andfo  each  b.^.^'^L 
fhall  have  after  an  equal  part*     Co.  4^  *  Buftard  122.     46  E.  3.  tardv* 
3t.b.      13E.4.3A.]  Coulte^j, 

Ibid.  917.pl.  9.  Hill.  45  Eliz.  B.  R.  S.  C.  adjudged  for  the  plaintiff;  but  in  neither  of  (hofe 
places  docs  this  point,  or  th6  point  at  pi.  5.  appear.*    ■  Mo.  665.  pL  909.  S.  C.'adjttdged^ 

but  S.  P.  does  not  appear.*— Yelv.  8.  S.  C.  bat  S.  P.  does  not  appear. 

# 

[7.  [So]  if  two  coparceners  make  partition,  and  after  the  one 
aliens  parcel  of  her  purparts^  and  after  the  other  is  intpleaded^  who 
hat  aid  of  her  fsfter^  and  they  Irfe^  (he  who  lofes  fliall  not  have  in 
value  only  the  moiety  of  that  which  the  other  has,  but  according  to 
the  valtie  of  the  moiety  of  that  which  /he  berfelflo/f ;  for  her  alienation 
of  part  is  her  own  acl.     i  £.  3.  4.  b.     But  qua;r«.] 

8.  If  the  vouchee  enters  into  die  warranty,  and  takes  by  protef^ 
fation  the  value  of  the  Jandj  the  proteftation  ftiail  ferve  him  for  tn9 
vafue,  though  the  plea  be  found  againft  him.     Co.  Litt.  126.  a.  {z) 

9.  If  there  are  new  buildings  ere£iedfince  the  warranty  madcy  and 
Mc  warranty  is  demanded  of  them^and  after  the  deed  is  ihewed,  the 

X  defendant' 


1 46  "^       (Heac&et. 

defendant  fliall  not  have  any  benefit  by  demtxrring  upon  it ;  but  if 
he  will  be  aided,  he  mufijhew  thefpecial  matter^  and  enter  into  ^ 
warranty  for  fo  much  as  was  at  the  dme  of  making  of  the  ^eed,  and 
not  for  the  refidue*    Godb.  152.  Pafch.  5  Jac.  C.  B.     Ballet  v« 
Ballet.    . 


(T.  b.  2)      Remedy  where  more  is  recovered  than 

ought  to  be. 


in  value  22. And  fuch  a  fcire  facias,  tit.  Brief  in  Fitzh.  the 

£uDeyear,  M.  37,  8. 


(U.  b)     Recovery  in  Value.     To  what  Value.    In 

refpeti  of  the  Pleading. 

[r.  TF  tht  thing  warranted  becomes  cfgrtater  value  afier  the  war-' 
^  ranty  created^  and  before  the  entry  into  the  warranty^  if  the 
vouchee  enters  generally  into  the  warranty  without  (hewing  the  fpe- 
cial  matter,  he  fliall  render  in  value  according  to  the  value  at  the  en-^ 
try  into  the  warranty.     30  E.  3.  14.  b.  19  H.  6.  46.  61.] 

[2.  But  in  fuch  cafe,  if  the  vouchee  demands  the  lien^  and  demurs 

upon  the  caufe  Jhewn^f  and  it  is  adjudged  again/I  hinij  he  fhiiU  render 

in  value  only  according  to  the  value  at  the  warranty  created^  becaufe 

he  could  not  {dead  the  fpecial  matter  of  the  value  in  this  cafe,  as 

r  j^iy  1  he  might  in  the  cafe  before,  where  he  entered  into  the  v^rarranty,  and 

*•    ^'  •*  loft  by  the  pleading.     30  E.  3.  14.  b.] 

[3.  If  the  thing  warranted  becomes  of  greater  value  after  the  entry 

into  the  warranty^  the  vouchee  (hall  render  in  value  only  according 

to  the  value,  at  the  warranty  madeyhec2Lu{c  he  could  not  have  pleaded 

this  fpecial  matter.     30  £.  3.  14.  b.] 

Br.  R«oo**  .      4*  In  pracipe  quod  reddat  the  tenant  vouched^  and  the  demandant 

v?r7>  pi- 7*  recovered  againji  the  tenant^  and  he  over  in  value  land  extended  to 

cices  S.   .     ^  /^  Q  J,  faving  to  thi  vouchee  that  he  at  another  time  might  challenge 

the  extenty  and  after  the  vouchee  challenged  the  extent^  and  procels 

iiTued  to  the  Jheriffof  E.  who  returned  extent  to  the  value  of  60  /• 

and  becaufe  die  tenant  iirft  challenged  this  extent,  and  after  cea/edf 

und  did  not  fully  challenge^  therefore  it  was  awarded  that  die  tenant 

liave  in  value  according  to  the  extent,  and  that  the  fame  vouchee 

rehave  the  refidue  of  the  land  firfl  extended ;  quod  nota.    And  fo 

U^  extent  upon  exteat.    Br.  £xtent|  pi.  3.  cites  7  H.  4. 19. 


(U.  b.  2)  JVarranty 
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*  (U.  b-  2)     Warranty  collateral     [B^r]  |ee^(tT.b.3) 

[i,   T  F  a  man  be  difleifed,  and  an  ancejlor  collaUral  of  the  diffiifef  So\[tiKr 
^  reUafes  with  warranty  to  the  dijfeifory  and  dies^  this  Ihall  bar  /*'^/-^:^*j 
the  diffeifee.     26  AfT.  8.     35  H.  6.  63.] 


GVtf  It  'i'i- 


S*ii« 


(U.  b.  3)     Warranty  collateral.     Bar. 

[  I .  T  F  tenant  by  the  curtefy  he^  the  rroerfion  to  an  infant^  and  the 
-*'  tenant  by  the  curtefy  aliens  in  fee  with  warranty^  and  dieSy  by 
which  the  warranty  with  ajfets  defcends  upon  the  infant  in  reverftoUj 
yet  this  Ihall  not  bind  the*  infant,  but  he  may  enter  and  defeat  the 
ivarranty>  and  upon  re-entry  may  have  an  afiife ;  for  his  laches  of 
tntry  during  the  life  of  tenant  by  the  curtefy,  ^j//  not  hurt  him.  28 
Aff.  28*  a^udged»] 

[2.  If  an  infant  be  dljfeifedy  and  a  coUateral  an^ejlsr  releafes  with 
warranty  to  the  diffeifor^  and  dies^  and  the  infant  brings  ajfijc.  a^^ainji 
the  diffetfor^  this  *  collateral  warranty  (hail  bar  him,  becauLb  though  »  Fol.  774* 
he  might  have  entered^  and  fo  have  defeated  the  warranty,  yet  inaf-  ^     ,'  ^ 
much  as  he  has  brought  his  aftion,  he  has  given  power  to  the  dif- 
fcifor  to  plead  it  againft  him.     35  H.  6.  63.] 

%  Stat.  ofGlouceflers  6  E.  4.  dip.  3.    %  If  a  man -^  alien  a  tene--  J^efcre  tU 

•'^  •'  ^        '  I  J     ••  rf  m2king  of 

^^^^  tbiijlatute^ 

when  the  heir  ilemanJcd  inlientAnce  on  the  part  of  hi«;  mother,  the  warranty  of  the  tenant  bf 
the  curtefy,  whofc  heir  ht  was,  barred  him  of  that  inherit^^nce  without  any  alfets.  This  ftatut« 
docs  provide  that  it  Jhall  not  bar  without  affets.     a  Inlt.  292^ 

Bv.t  at  the  ammcn  /./w,  if  the  heir  had  h«en  within  age,  and  his  entry  cotigeablc,  though  he  had 
not  entered  in  the  life  «f  the  anceftor,  the  warranty  hound  him  not  but  tlut  he  might  enter  and 
•void  the  WAn-anty  5  but  if  he  weie  drivcu  to  his  adliou,  ihe  warraniy  had  bound  him  j  and  fo  ic 
uas  in  cafe  of  a  feme  coVeru    &  Inft.  i9i»  -       .    -  . 

t  •  It  is  a  rule  and  Jaw  ofpailiamtnt,  that  regularly  nova  conflittitio  futuns  formam  impon«« 

dcbet»  non  praetci  itis.     z  Inft.  29a. 

t  This  word  (^i}Un)  doth  propeitf  fignify  a  tranfmutation  of  pofTcfllon,  but  yet  a  rtUsfs  or  conm 
/rma'ionoftbt  ttfUnthy  togivrtefy  with  ^arroiity,  ivhe^ttio  Ir.injmmtat'tcn  oj f^on-JJutnU^  ii  within  the  fame 
luifchief ;  and  therefore  is  within  the  remedy  of  this  Oatute ;  for  ether  wife  the  ftatutc  fhould  ferv* 
to  little  purpofe.     2  Inft.  193.— —Co.  Litt.  365.  b.  S.  P.  *  f  j  j  g  1 

That  he  ♦  holds  by  the  law  of  England,  his  ffsn  Jhall  not  be  barred  *  if  the 
ly  the  died  of  his  father^  %  (from  whom  no  heritage  to  him  defended)    /^\^^,^^ 

•f  the  part  of  his  f other  and  the  warranty  m  the  part  cf  hh  rmthir  i  pUadedy  tliis  cafe  is  not  hoipen  by 
Chis  ftatutc,  as  in  the  firft  part  of  the  inftinites  it  appears ;  for  this  art  by  this  branch  provides 
•nly  for  the  cafe  of  the  tenant  by  the^iurtcfy,  and  therefore  ./*»««/ /or  life  or  tenant  w  dujcr  n  no* 
^tthin  the  cafe  or  clalTii  of  tbit  afl  ;,but  2&  concerning  the  wfe  of  the  tenant  by  the  curtefy, whicl* 
ii  the  cafe  of  this  ^,  this  iUtute  is*takcn  by  equity.    2  lolt  293. 

Vol.  XXH-  M  "^^ 
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«f-  This  not  only  i\  tenJs  to  the  fon  but  ti  thi  daughter ,  and  to  any  oiUr  biu  intr^^ Ji.it ely,  as  here  dif 
example  is  put,  or  mttiliately,  as  cofin  and  heir,  be  they  never  fo  remote.     2  Ind.  293. 

J  That  is  to  fay,  //o**  whom  no  landi  trttnenuntt  in  fet-fimplft  of  thn  yearly  value  of  the  inheritance  9/ 
the  bart  of  the  msther  datb  dtfccnd  to  the  heir  \  for  che  waiTancy  is  n^  bar  without  fuch  alfets.  % 
luil.  19^. 

And  by  theetpiity  of  tin  i  fiatute  the  w.trranty  of  the  tenant  in  tail  is  no  bar  unlefs  there  be  afTetS  in  fee* 
fimpledefcended.     z  loft.  293. 

Albeit  the  word  be*  itoft  be  general,  yet  hzth  it  in  nn/fnt^itn  a  ff>ecial  Ji^nificAition  5  for  the  afTett 
tnuftrefpeet  the  eneinialqualiry  of  tbe  inheritance,  whereof  the  heir  is  to  be  barred,  and  that  is, 
that  it  be  a  heal^po^f^ffursy  andcertcin  inheritance^  a:  hndi^  rertSy  contmom,  and  the  like  ;  and  therefore 

•  an  annuitVf  that  is  a  perfooal  inheritancr;  and  lies  in  aflion,  mr  any  n^h  of  aNion  ofinhftitance  is  n» 
hyitage  within  this  (tatute^  until  it  be  reduvcd into pojfejjisn,  et  fic  de  fxinilibus.     a  lull.  293* 

.  ••  Co.  Lict;a74.  b. 

•  The  in-         To  demand  and  recover  by  •  writ  of  mortdancejior^  of  the  feijin  of 

tandment  his  mother^  abhough  the  deed  of  his  father  doth  ntentioriy  that  he  and 
makers  of    *'^  ^'""^  *^  bound  to  warranty. 

thii  aft  is,  that  the  'warranty  of  him  that  held  h  the  curtefy  tkoutd  not  be  a  b.tr  to  the  heirs  of  his  ivife,  un* 
hji  he  left  ^'fflts;  and  the  makers  of  the  ftatute  could  not  put  all  the  cafes  th:\t  might  happen,  but 
did  put  the  ftrongeft  cafes,  and  by  aMiftru^ir^n  the  leffcr  IhalOc  inchided,  and  therefore  in  all 
aiSlions,  as  Ihtwrit  of  right,  tht  fo^medon  in  the  defender  ,  the  writ  of<.^ty  in  the  per,  the  writ  of  entry 
/id  comnftnem  legem,  and  the  lik.e  are  within  ibis  fiatute.     2  Inft.  293.  S.  P.    For  the  a^ons 

here  pur  are  put  only  for  examples.    Co.  Liit.  365.  b. 

It  ihall  be  no  bar  in  moitdancedor,  aycl,  or  cofinage  without  alTets  in  fa^^o  &  re,  whereas  be* 
fore,  alfets  were  only  intended  in  law.  And  Dyer  fayb  this  (laiute  is  tu  be  Aridly  taken  ;  for  he 
takes  the  law  at  this  day  to  be,  that  if  the  heir  does  not  enter  upon  the  alienee  in  the  life  of  his 
father,  he  (hall  be  bound  and  barred  of  his  entry  by  the  warranty.  D.  143.  a.  pL  77.  Pafch* 
3  &  4  P-  &  M.  in  cafe  of  Villars  v.  Beaumont. 

If  tenant  by  the  curttjy  be  of  afei^niory^  .ind  the  tenancy  efcheats  unto  hi>n,  and  after  \\t  aliens  with' 
warranty,  this  Ihall  not  bind  the  ilTuct  unlefs  nflets  defccnd ;  *for  it  is  in  equal  mifchief.  But 
notwithanding  this  fiatute,  if /<r'w  tenjtra  in  dower  bad  alimed  in  f-f  •x'ith  luarrunty,  and  died,  the  war- 
rzxMj  had  bound  the  heir  until  the  Itatute  x  i  H*  7«  by  which  fiatute  the  heir  may  enter  notwith- 
Handing  fuch  tvarranty.    Co.  Lkt*  365.  b. 

Ifafeigniory       jf^J  ff  any  heritage  defcendto  him  of  his  father's  fide^  then  he  Jhall 

md^h        ^^  barred  for  the  value  of  the  heritage  that  is  to  him  defcended. 

<lercend  to  the  heir,  x\i\\is  no  afftts,  butt  if  a  tenancy  rf cleats  to  the  heir,  although  it  were  never  in  the 
father,  this  (hall  be  accounted  affets,  bccaufe  the  feigiuoiy  tliat  came  from  the  father  was  tht 
ineaus  to  bring  it  to  the  heir,  et  iic  de  firailibus.    2  I11&.  293. 

By  this  aft  And  if  in  time  afier^  any  heritage  defends  to  him  by  the  faptefa^, 
tltew^rran-  iher^  then  JhaU  the  tenant  recover  againfl  him  of  ihefeifm  of  his  mother 
2aiu  by  Vhe  ^  °  judicial  writj  that  Jhall  ijfue  out  of  the  rolls  of  the  jujlices  before 
curtefy,  ^Johom  the  plea  was  pleaded^  to  refummon  his  warranty^  as  before  hath 
being  been  done  in  cafes  whertr  the  warrantor  comes  into  the  courts  faying^ 

trTtli^artets    ^^^  nothing  defended  from  him  by  whofe  deedhe  is  vouched. 

d^cended,  is  a  bar  to  the  heir  of  the  mother ;  btat  if  ufftts  be  not  then  defcended,  but  after  it  ^- 
f tends  from  the  fame  father^  then  the  tenant  fbull  have  tecovetyf  the  inhetitance  of  the  mother  by  a  writ  of 
judgment,  as  thi<a6l  appoints 4  and  by  the  equity  nf  this  adl  it  is  taken,  that  in  a  formedon  in  the 
<I(^ender,  if  the  Wtimmtyjsf  tenant  in  tail  l>e  pleaded,  whehs  no  aflets  is  then  defcended^  but  after 
4fTf)s  doth  djcendf  th,\ffiee^  there  tlie  tenant  (ball  have  a  fcire  facias  to  have  the  allcts,  and  not  the 
IKntl  in  tail ;  for  if  he  (hould  have  the  land  in  tail,  it  was  confidered,  thr^t  if  the  iifue  .*iliened  the 
ii!tei,  his  ■•  iffue  might  recover  the  land  tailed  in  a  formedon ;  wherein  is  to  he  obfer\-ed  th« 
ftc;«t  wtfdom  ofTheXtgftS  of  the  law  in  ancient  tiroes,  ever  fu  to  refolveand  give  judgment,  ut  fit 
finU  litium.  But  in  none  of  the  books  that  treat  of -tliis  matter  is  exprcfTcd  how  the  tenant  Ihall 
dem^'^  himfelf  in  pleading  <o  take  advaouge  upon  this  statute  of  filie  alTetSy  which  after  defccnd*'. 
W.    2  X\ill.  «93, 204.— ^Ca  Lkt.  '^i^.  a.  S.  P. 

And  Itlwcfore,  iT  in  a  mo»tdmcfjior,  &c.  the  tenant  pleads  the  -Mort^y  of  the  tenant  by  the  eurtefy 
nuith.tjJtJt  (as  in  fome  of  the  t^ooks  it  is  f^id,  or  rn  aformrdon  the  tenant  pleads  n  lineal  tv.vranfy  tinth 
M^ttSf  andiHc  dcmanUaot  rwk«s  iifMe  upon  the  aiTrts,  and  it  nftund shoe  n',th»ng .t^'ier.d'-d,  and  there- 
mpan  the  desuandtut  M«w<«n,  and  ^jWr  theftcovery  affets  ^'feasd^  |^  tenant  (hall  never  have  a  fcire 


fachz  to  tatce  ^cn<  fit  tjf  tl  is  afl  5  for  ^  tJ^at  will  take  hefffit  of  th'i  aFi  mufi  not  begin  with  an  un- 

trdthi  but  mw^^'pliod  the  nvarrmty  and  corf  fs  the  title  oftht  tUrk^itidaHty  ttrd  pray  tbt  advantags  of  this  aS 
kvUft  ajfttt p>all dejccn^^  and  upon  titis  ra«or'J  wti^n  affets  dcfcencT  he  fhall  have  a  fcire  facias;  for 
tour  aa  fays,  (by'.\  juuicial  writ  Which  Ihall  ilTue  oi/t  of  the  rolls  of  th«  juflices ;)  and  this  expofj. 
Cion  agrceth  wtth  the  words  of  this  adl,  viz.  (to  refummon  his  garraiity,  as  before  had  been  done 
ill  cafes  where  the  warrantee  comes  into  oo<irt,-and  fays  that  nothing  defcended  from  himi  by 
wlmfe  deed  lie  is  vouched  :)  for  tljcic  wiihoui  qtieftion,  after  aflcjs  (hall  defcend;  a  fcire  facias 

ihall  be  awarded  upon  the  reconU     2  Inft.  294.— S.P.     And  if  ajfeti  defiatd  but  for  part ^  he 

ihall  have  a  fcire  facias  for  fo  nnich.    Co.  Litt«  3^6.  a. 

And  in  hke  manner  the  ijfae  of  the  fonjhali  recover  by  writ  ofcom 
Jinage^  aiel^  andheJaieL 

Liktwife  in  like  manner  the  heir  of  the  wifeJhaU  not  he  harrei  of  By  thefirft 
his  a£lion  after  ih£  death  of  his  father  and  mother^  by  the  deed  of  his  branch  the 

medy  againft  the  warranty  made  by  tenant  by  the  <:urtefy  after  the  4]eath  of  his  wifei;  this 
t>ranch  provides  remedy  againil  the  alienation  of  the  hufband  with  warranty  during  the  life  of  his 
wife*  Upon  thefe  words,  fome  have  conceiyed  that  this  warranty  (hall  not  bind ;  albeit  af» 
lets  doth  defcend  fi-oni  the  father,  becaufe  affets  is  not  mentioned  in  this  branch,  to  it  is  in  the 
former.  But  thefe  words  (hkewife  and  in  hke  manner)  tio  fo  couple  this  branch  by  reference 
to  the  former,  as  if  in  this  cafe  alfets  doth  defcend,  by  the  warranty  and  ajjcts,  the  heir  is  batrcJm  x 
Jn'ft.  294. 

If  the  hufband  mihs  a  feoffment  in  fee  of  the  viifc*^  hud  -Mitb  ivmranfyy  and  bath  ijfi/*  by  htr,  tnd  they 
4o/6  rfi«,  in  a  wr-t  of  entry  fur  diffcifm  b^pught  againft  the  feoffcf,  he  vouches  the  heir  of  the  buU 
l>and,  who  is  alfo  tJt^  heir  of  'he  wife,  h«  may  upon  this  ftatute  difTolve  the  tenant  of  the  warranty 
hit  ihat  the  he/b,.nd  left  no  affeti^  and  that  he  hath  an  adlion  as  heir  to  his  motherto  recover  the  lant', 
•and  if  he  (hould  enter  huo  aic  vtai  raiuy>  he  Ihould  fureclofe  hirafclf  of  his  a^ienf  and  therefore  t)/ 
the  ruleof  the  court  he  entered  not  into  the  warranty.     2  InA«^94. 

• 

If  he  demand  by  aSHon  the  "*  inheritance  of  his  mother  by  a  f  writ  «  Sorae  ex- 

^f  entry^  which  his  father  did  alien  in  the  time  of  his  mother^  %  whereof  pound  (the- 
no  fine  is  levied  in  the  king's  court.  f^\"^^*^  °^ 

ther)  to1>e  the  lands  which  tl^  mother  has  by  defcenC,  and  rbat  conilruflion  is  true ;  bnt  the  iU« 
tute,by  tl^  authority  of  Littleton,  extends  alfo  where  the  mother  has  it  by  purchafe  in  fee4;mple.; 
for  to  fays  Littleton  himfeif,  that  this  W(irdi(inheri:.mcc)  is  not  only  intended  where  a  man  ba^ 
lands  by  defcent*  but  where  a  man  has  a  fee-fimple  by  purchafe,  becavife  hh  heirs  may  inherit  him. 
And  albeit  it  be  U\)e  that  the  ftatute  cocteuds  toan  eftate  in  frank-mairiage,  acquired  by  purchafe^ 
yet  does  itexteed  alto  to  all  e{ia^cs  i<i  tali,  as  well  by  dc^fcent  as  by  {)ur<chafe)  for  that  frank-mar- 
1  iage  is  put  but  for  an  example.    Co.  Litr.  3S  3.  b. 

•f  That  is  a/tor  cv{  in  viti\,  but  if  the  lundi  nvoe  entailed  to  tie  ^uife,  and  after  the  flatute  of  donts  of 
W.  2.  the  heir  brought  a  formedon,  the  csllateral  ^i^arranty  of  tbe  httfband  (hail  bar  in  thata^Uop* 
4  Inft.  294. 

X  This  is  to  l>c  underftood  w^^e^eof  no  fine  is  lawfully  levied,  that  is  by  the -bu/Ixmd  and  wifcf  fpr 
then  her  heir  claimini;  a  fee  fimple  is  barred  ;  but  a  tine  I<?viedhy  the  hn(band  alone  w  is  a  wron^, 
Sind  ac  that  time  a  diwontinuaiKe,  anu  rher<:fore  fuch  a  &ae  was  nM  within  ilie  intentioa  pf  Uu^ 
adt.    a  luA.  ^94.  ■  Co.  Lict.  381.^.  S.F.  , 

4.  If  collateral  warranty  defcendi  upon  an  infant,  he  may  enter  in  /(^\'I^*l 
ihe  life  of  the  anceflar^  or  after  \  well  cnoagh;  per  Shard,  ^<o\x\^wcA^^^C7^^  y^ 
Birton.     Br.  GarranticF,  pi.  48.  cites  23  Afl'.  28.  'jiYr'/^^'^.i  \r>\ 

5.  \f  warranty  collateral  dffcends  upon  the  heir  within  age^  the  en\  V.  J/f.^.j^'"^' 
*  Jfry  of  whom  is  lawful^  and  he  enters^  he  (hall  not  be  barred  by  ther*^,  /  *  ^  '" ' 

warranty ;  contra  where  the  entry  is  tolled^  there  the  warranty  is  a  ^^4f,(^-'"* 
har;  and  fo  itfeems  ofrwfr///rS?and  warranty  colbiteral  defcended. 
Br.  Garranties,  pi.  94.  cites  32  E.  3. 

6.  If  tenant  in  tail  be,  the/  remainder  /•  E,  in  tail^  the  remainder  T  I  CO  1 
to   C.  in  tail,  and  the  tenant  in  tail  dies  without    ijfue^  and  E» 
in  the  firfi  remainder  makes  feojfment  with  warranty ^  and  has  if» 

Jue  4xnd  diesj  and  after  the  ^ijfue  dies  without  ijfue^  and  C.  in  the 
.fecund  remainder  be  heir  to  him,  he  (hall  be  barred  by  this  warranty 

M  2  though 
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though  ibiijue  had  mtbtng  by  defcent\  fo  that  he  was  notbarrablc-j 
per  Finch  \  but  Kinon  Serjeant  contra.  Br.  Garrantiesi  pL  8. 
cites  41  E.  3.  7. 

7.  It  was  in  a  manner  agreed,  that  if  a  man  releafes  withwarran* 
to  my  tenant  for  lifty  the  reverjion  to  me  and  diesy  and  /  am  heir  to 

nmyyet  I  fhaU  not  be  barred ;  for  the  reverfioit  continues  in  me* 
Br.  (Warranties,  pi.  13.  cites  45  E.  3.  211 

8.  It  was  agreed  that  collateral  warranty  defcended  JhaU  bind 
the  right  and  exiinguijh  the  tail  and.  the  rights  fo  that  a  man  can- 
not be  remitted  after  collateral  warranty  defcended ;  for  lineal 
warranty  and  ajfets  defcended  is  only  a  bar  to  the  faily  but  colla* 
Ural  warranty  11  an  extinguijhment  of  the  tail ;  fo  that  though  the 
tenant  in  tail  or  his  iffues  enter  after  this,  and  die  feifed,  and  his  heir 
is  in  bv  defcent,  yet  he  (hall  not  be  remitted  for  the  reafon  above* 
faid  ;  ror  per  Newton,  if  the  afiets  be  aliened  or  recovered,  the  heir 
in  tail  fhall  refort  to  his  formedon,  notwithftanding  the  lineal  war- 
nmty.  Contra  upon  warranty  collateral.  Br.  Garranties,  pi.  31. 
cites  19  H.  6.  50. 

Where  B  9*  If  collateral  warranty  defcends,  itjball  bind  the  right  and  en-^ 

man  has  in-    /rv  and  is  a  bar  in  the  aclion*    Br.  Entre  Cong.  pi.  33.  cites  iq 

try  lawful        u\    ^^  &     r       OO  ^ 

filmeral  warroMtyto  tkfctnd  ufvt  him^  his  title  is  ext)rtA  if  he  be  of  full  age ;  but  if  he  be  'suithin  ajre  at 
tht  timt  of  the  tkfceniy  he  may  defeat  it  hy  entry  within  age  or  at  full  age,  but  fii.iU  not  defcnt  ic  by 
ifiife  I  for  if  it  be  pleaded  ai^ainfl  hinriy  and  he  caniiot  plead  entry  to  defeat  it*  he  (hafl  bs  bound  ; 

per  Prifot.    Br.  GarrantieSy  pi.  4.  cites  35  H.  6.  63.       And'Ki  is  faid  etfewhere^  chat  upcfh 

defcenty  ftc  when  tniry  is  not  lawful^  tvid  eoiluurul  w*trt\m/y  dfcenAif  this  (hall  bind  for  ever  not- 
withftanding nonage  orcOTerture  ;  for  nonage  »'.;•  cfiv  rturojhatl  notferve  to  dtjtat  coVi^Tral  ivarn:H!y 
kut  "juhcrt  his  Mry  is  lawful \  qnod  nota.    Br.  GarraiiCies,  pi.  4.  cites  35  H.  b.  63..  Br.  £n:re 

CcMigeable,  pi.  5.  cites  35  H.  6. 60.  S.  C. 

Rights  ofimtryzvt  bound  by  collateral  warranty  as  well  as  rights  of  adl'ton*    i  Salk.  686.  Pafch^ 
4  Anns,  Smith  v.  TindaL 

• 

J^  it  was         10.  In  trefpafsy  tollateral  warranty  was  pleaded  againjl  a  feme 

fuchwar-  ^^  remainder  in  tail^  who  was  covert  at  the   time  of  the   defcent 

ramy  fo  de-  thereof^  and  held  a  good  "bar  in  this  ai^ion,  by  reafon  that  it  was 

fcendedbe  made  upon  difcontinuance  \    for  this  is  a  fufficienif  bar  in  trefpafs 

hwfujT^  without  the  warranty.     Br.  (warranties,  pi.  54.  cites  3  H.  7.  9. 

mtihain  rtmaindsr  brought  by  the  fcme^  thejreaion  feems  to  be  inafmucb  as  nvarrarty  cauKOt  be  ax-oidtd 
ttitltfihy  M/ry,  and  (he  cannot  en^er  upon  a  difcontinuance,  and  tlien  it  feems  that  this  is  a  bar  not* 
witliiUnding  the  coverture.    Ibid. 

S.P.  Br.  II,  Tenant  in  tail  of  an  advowfon  in.gr of s  gave  it  to  W.  AT. 

Garranties,   ;^  yj     ^^   ^  ancejkr  collateral  to  the  tenant  in  tail   releafed 

pi.42.  cites        •  "5  t    ■•    f       •  I  '/r         L  •  •/    J"  J     L 

21H.  7.  39.  With  warranty  and  dted  without  ijfue^  the  tenant  in  tail  aieoy  tne 
hy  the  jof-  church  voided^  IV.  N,  prefented^^  and  the  iffue  in  tail  brought  quare 
fiMd*thai  U  '"^P^<J^^  ^"^  ^^^  o*cr  pleaded  the  releafe  with  warranty ;  and  ad- 
is  mMfif  ckar  judged  a  good  bar,  becaufe  he  claifns  inheritance*  Contra  if  he  had 
ui  'hfufir,     claimed  only  for  term  of  years.    Br.  Garranties,  pi.  36.  cites  15 

^^lonTfee      IT    w   rt 
'pi.  mS  he.  "•  7-  9- 

eattfe  tit  uJOrftr  basfu  hytht  yfirfatioiu 

12.  Releafe  with  warranty  by  the  ancflor  collater^L  is  a  good  bar 
in  woflg'i  where  the  plaintiff  counts /ir  term  of  life  j  out  it  is  ik>  bar 
againft  him  who  claims  by  elegit^  or  hy  Jlatute-menbant  \  but  if  he  • 

claims 


claims  franktenement,  it  is  a  good  bar.    Quod  nota.    Br.  Garran- 
ties,  pl.36.  cites  15  H.  ^.9. 

13.  Tenant  in  tail  of  an  aJvowfon  in  grofs^  and  afiranger  pre^  [  ^5^  ] 
fented  by  ufurpatioHy  the  ^x  months  paffid^  and  thfe  ujurper  granted  g^^  xailefc 

the  advcfwfon  to  a  Jiranger  in  fee.     The  tenant  in  tail  diedy  and  Donesy&c. 
the  anceftor  collateral  of  the  ijjue  in  tail  releafed  to   the  grantee  P^M©-  cites 
with  warranty.^  and  died  without  iffite.      And  the  opinion  of  all    "    '    • 
the  juftices  of  C.  B.  was,  that  the  ifiuc  in  tail  is  barred,  becaufe  the 
grantee  had  fee  at  the  time^  &c*     Br.  Garranties,  pi.  42.   cites  21  .  ^ 

H.  7.  39. 

14.  If  tenant  in  tail  of  rent  grants  it  in  fee,  and  an  anceftor  col-  S.  P.  b^ 
lateral  releafes  with  warranty,  and  dies  without  ifTue,  this  is  a  bar  ;  Warrants 
per  Vavifor,  wtWfaid  that  h»s  companions  were  ofthe  fame  opinion*  thefee-fini'- 
Br.  Garranties,  pi.  42.  cites  21  H.  7.  39.  pl-^  Br- 

Doncs,  pi.  40.  citci  S.  C— ffiri  if  tenant  in  tail  of  rent  grants  h  in  fee  with  warranty,  and  dic«, 
thisJhaU  not  he.  a  bar,  if  tb'  ijfue  tuill  diftruin,  ponrra  if  be  brings  {•rmdoii  and  admits  tb§  difcontimtanee  s 
and  this  where  affcts  is  dcfccndcd  with  the  warranty.  Qnod  niit  conceiTum.  Br.  Garranties,  pi. 
42.  cites  S.  C. Br.  Tailc  &  Dones,  pi.  40.  cites  S.  C- 

15.  If  thp  tenant  in  tail  has  iJfue  %fons  by  diverfe  y enter Sy  and  Sf  if  there  art 
continues^  and  dies^  and  the  ancejior  collateral  of  the  eldiflfon  rebels  ^'^^^V 
with  warranty^  and  dies  without  ijfue^  and  the  eldeflfon  dies  without  f^^  ^^ 
iJfue  before  any  formedon  brought^  the  youngeft  fon  may  recover  by  the  eid-p  re- 
formedon ;  iox  he  is  not  heir  to  the  warrantor,  and  his  brother  was  W"  «'''* 
not  barred  by  judgment.    But  quaere  inde ;  for  it  feems  that  the  J^J^^ 
defcent  of  the  collateral  warranty  extinguiflies  the  tail;  but  if  the  ofth*imJt^ 
cldeft  had  been  barred  by  judgment,  then  clearly  the  youngeft  is  and  dies 
gone  alfo.    Br.  Taile  &  Dones,  &c.  pi.  33.  cites  24  H.  8.  t!^Jf'''" 

din*  the  warranty  is  reaioTed|  and  the  younger  brother  may  enter  into  the  land.    Co.  Litt* 

3S7.  a. 

16.  In  a  juris  utrum  brought  by  a  parfon  of  a  churchy  the 
ccllateral  warranty  of  his  anceftor  is  no  bar ;  for  that  he  demands 
the  land  in  the  right  of  his  church,  in  his  politick  capacity,  and  the 
warranty  defcends  on  him  in  his  natural  capacity,  Co.  Litt*. 
370.  a. 

17.  But  fome  have  holden,  that  ifz  parfon  bring  an  ajftje^  that 
a  collateral  warranty  of  his  anceftor  (hall  bind  him^  and  tncir  rea-* 
foil  is,  for  that  the  afllfe  is  brought  of  his  pofle/Hon  and  feifins  and 
he  fhall  recover  the  mean  profits  to  his  own  ufe  ;  but  feeing  he  is 
feifedof  the  freehold,  whereof  the  alTif.*  is  brought  in  jure  ecclefiay 
which  is  in  ano:hcr  right  than  the  warranty,  it  ferns  that  it  (hould 
Hot  be  any  bar  in  theaflife.  The  like  law  is  of  a  bijhopy  archdeacon, 
dean,  maftcr  of  an  hofpital,  and  the  lihy  of  their  foJe  poflelfions,  and 
of  the  prebend,  vicar,  and  the  like.     Co.  Litt.  370.  a.  b. 

1 8.  If  hujband  and  wife^  tenants  in  fpecial  tail^  have  ijjiie  a  daugh-- 
ter^  and  the  wife  dies,  the  hujband  by  a  2d  wife  haih  iffue  another 
daughter y  and  difcontir.ucs  in  fee ^  arid  dies-,  a  collateral  anceflor  of  the 
daughters  rekaj^s  to  the  difcontinuee  with  warranty^  and  dies ;  the 
warranty  dcfc^n.Is  upon  both  daughters,  yet  the  iffue  in  tail  fliall  be 
barred  of  the  whob  ;  for,  in  judgment  of  law,  the  intire  warranty 
dc'fcenJcd  upon  both  of  them.    Co.  Litt.  373.  b. 

M  3  19.  Albeit 
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19.  Albeit  a  woman  may  have  a  writ  of  dowef  to  recover  bar 
dower,  yet  becaufe  her  title  of  dower  cannot  be  divefted  out  of  the 
original  e(}ence>  a  collateral  warranty  of  the  anceftor  of  the  woman 
(hsdl  not  bar  her.  So  it  is  of  a  feoiFment  caufa  matrimonii  prselo- 
cuti.  Co.  Litt.  389.  a.  (d) 
VatstjK-  20.  A  man  had  ifTue  a  fons,  and  Jevifid  lands  U  hi  youngefi  fin 

cf  Bo'^rv!  »^/^''4  ^^^  died,  the  eldeft  having  iffue  a  fon.  The  younjeft  fin 
H01LTON9  *  aliened  the  land  in  fed  with  warranty^  and  went  beyond  fea,  and  there 
S.  c.  cited  died  without  ijfuiy  the  fin  of  the  eldejl  being  within  age.  It  was  the  ♦ 
ban^Chf  T  ®P'"*^"  ^^  Plowden  and  Bromley,  Solicitor,  and  of  Manwood  and 
who  fays/  Lovelace,  Serjeants,  and  of  Dyer  and  Catlyn,  Ch.  Juftices,  that  the  ; 
thai  by  the  fame  was  a  *  collateral  warranty,  and,  without  af&ts,  was  a  bar  to  the 
pcrfous        jgj^g  ^  ^jjg  eiJeft  fon  notwithltandinc:  his  nonaQ:e,  becaufe  his  entry 

named  it  -.  n   j       ikir         ^      1  y         -  ^        j         i_* 

appears  to     ^^^  tolled.     Mo.  96.  pi.  239.  lays  mis  was  reporced  to  him  as  i^ 
be  no  >iu     or  13  Eliz.  one  Evans's  cafe. 

dicial  opmi- 

on,  nor  given  is  any  court ;  and  that  tlie  motive  of  their  opinion  was  becaufe  the  warranty  wai 

eollateraly  which,  he  ia.ys>  Is  no  true  reafbn  of  the  binding  or  not  of  any  warranty^ 

II.  A.  infcoffed  W.  R.  and  W,  S.  of  2  manors,  to  the  intent 
that  they  ibould  re-grant  the  fame  to  A.  and  M.  whom  he  intended  ta 
marry,  and  to  the  heirs  male  of  the  body  of  A.  which  was  done  ac- 
cordingly. A.  and  M.  marry,  and  have  ijffiee  B.  A.  difes.  B:  in 
the  life  of  M.  [as}  tenant  of  the  franktenement,  v^rhich  was  intended 
♦  by  dijfeifin^  anno  4  H.  8.  fufFered  a  common  recovery  with  fingle 
voucher  by  agreement^  to  the  intent  that  the  recoverors  ihouH  infeoiF 
others  to  ufes,  and  that  M.  fhould,  for  better  aiTurance,  releafe  to  them 
with  warranty.  M.  releafed  with  warranty  accordingly,  and  then 
M.  died,  and  after  B.  died.  And  the  queftion  \/as,  whether  this 
collateral  warranty  (hall  bar  the  demandant,  who  was  the  iflue 
of  B.  And  it  was  refolved,  that  the  eftate  tail  was  barred  by  tho; 
warranty ;  but  if  the  releafe  by  M.  had  been  made  after  the  death; 
of  B.  in  fuch  cafe  the  iffue  of  B*  might  have  avoided  the  war*, 
ranty  by  the  ftatute  of  ii  H.  7.  20.  3  Rep.  58.  b.  61.  a.  b.  Mich* 
37  &  38  Eliz.  C.  B,  the  3d  refolution  in  Lincoln-CoUege'a 
cafe. 

22.  \{  tenant  in  tailj  being  in  of  another  ejlate^  fuffers  a  common 
recovery^  and  a  collateral  anceftor  of  the  tenant  in  tail  releafes  with 
warranty  to  the  recoveror,  and  after  the  rccoveror  makes  afeoffrnent 
to  vfisj  which  are  executed  by  the  ftatute  27  H,  8.  and  after  the  col^ 
lateral  ancejlor  dies.  In  this  cafe,  though  the  eftate  of  the  land  be 
transferred  en  le  poft,  before  the  ^efcent  of  the  warranty,  yet  this 
warranty  fliall  bind,  and  the  terretenants  may  take  advanuge  of  it 
by  way  of  rebutter.  3  Rep.  62.  the  4th  refolution  in  LincoTn-CoU 
Jege  cafe, 

23.  A.  was  tenant  for  life,  remainder  in  tail  to  B,  his  fin^  remain- 
pi.  a4.  9.C.  der  to  the  right  heirs  of  A.  who  levied  a  fine  with  warranty  to  the 
according-     ufg  of  L^  and  M,  infeCy  and  they  by  bargain  and  fide  convey  their  ef-* 

fate  to  the  def^dant,  B.  in  A.^s  Ufe^time^  before  the  warranty  at* 
tachedy  came  of  full  age.  Then  A,  died.  And  the  queftion  wa», 
whetlicr  the  entry  of  the  fon  was  barred  by  this  collateral  warranty, 
thus  defceiided  on  him  j  and  3  juftices,  abfbnte  North  Ch.  J.  were 

clear 


*  For  no 

fin  render 
or  forfei- 
tare  was 
alledged. 
Troim. 
Abr.  ofS« 
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Mod.  19s. 


Freem. 
Rep.  162. 
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clear  of  opinion  that  it  was,  and  fo  judgment  was  given  for  die  de-  ?•  C.  ad- 
fendant.    And  Ellis  J.  faid,  that  though  in  this  cafe  the  warranty  did  ^«"j|fftfces[ 
not  attach  before  the  eftate  in  the  land  was  transferred,  yet  it  is  well  (Vaughan 
enough  if  it  attach  afterwards.     2  Mod.  14.  Hill.  26  &  27  Car.  2.  bcingaead,) 
C.B.     WiJUatnfon  V.  Hancock.  tf^l^^ 

fliOLilil  take  adva/itagc  of  this  warranty,  by  way  of  rebutur. 

24.  J.  tenant  for  ninety -nirtfi  year^s^  ifhefo  lor.g  Uvey  remainder  kf 
trujhes  during  the  life  of  J.  to  preferve  the  con t indent  remainder s^  xq* 
msdndcr  iojir/ly  fecond-i^'c,  Jons  dfj-  to  be  begotten  in  tail^  re- 
mainder to  heirs  male  of  the  bcd\  of  J,  remainder  to  T,  brother  ta 
J.  and  to  the  heirs  male  of  his  body  j  and  this  eftate  was  created  by 
A.  father  to  J.  and  T.     y,  having  no  ifT^t^t  the  truftees  convey  the 

freehold  to  him,  and  h,e  levies  a  fine,  and  after  fuft'crs  a  recovery, 
v/hich  was  to  the  ufe  of  himfclf  and  his  heirs,  and  devifes  the  land  to 
Temple,  &c-  in  truft  for,  &c.  and  dies,  T,  being  his  brother  and  heir. 
In  this  cafe  it  feemed  to  be  the  opinion  cf  tiie  court,  that  the  re- 
mainder of  T.  was  barred  by  the  collateral  warranty  dcfcended 
upon  him.  Skin,  106.  Pafch.  35  Car.  2.  B.  R.  Rifley  and 
Temple. 

25.  4^5  Ann.  cap.  16. f  21.  enacts,  that  all  warranties  madi  f  j  r-j  1 
after  the  firjl  day  of  Triniiy-termy  Ity  any  tenant  for  life,  of  any  landsy   ^  . 
tenements  J  or  hereditaments^  the  fame  defending  or  coming  to  any  per-^  S^  co'la'* 

Jin  in  reverfton  or  remainder^  Jhould  be  void*     And  fo  of  collateral  war  ^  tcral  war- 
rantiis  by  any  ancejior,  who  has  no  ejiate  of  inheritance  in  the  fume ^  ranty  of 
they  Jball  be  void  againji  the  heir.  ^^^^  f^;^ 

life  barred  the  heir  in  rcverfioii  or  reina'ndrr,  not  entering  in  the  anceftor's  life ;  but  if  he  had 
entered  for  the  forfeiture,  and  avoided  t^\e  eftate  to  which  Che  warranty  was  annexed,  the  war- 
ranty was  avoided  alfo.     Hawk.    Co.  Lite.  461. 

Before  this  a6t  collateral  warranty  was  a  har  boti>  ofaJLsi  inftt  and  tail,  with  or  without  affiis* 
Hawk.,  Co.  Litt.  473. 

j'l,  Jfm  and  C.  are  ototUn.  A  gift  rt  midr  to  A.  in  tail,  remainde**  to  B,  in  taf,  remainder  to  C,  in 
taiL  A.  ti'fotttu'U's  'U'itb  wirrflvty.  This  is  collateral  to  the  brothers,  hecaufe  the  remainders  are 
their  titles,  and  to  thofe  A.  is  collateral ;  and  it  Teems,  thit/ucb a  warranty  doesilill  bar  the  remain- 
ders, hecaufe  it  is  >^t%uithin  this  ei^if  which  fpcaks  only  of  warranties  made  by  them  who  have 
no  eAacc  of  inheritance  in  the  land,  &c.  Sed  Q.  If  a  warranty  made  by  the  donor  fhali  be  a 
bar,  inafmuch  as  though  it  he  colLueral,  and  madefy  an  ancedor  who  has  an  inheritance  in  the 
land,  yet  the  eClaie  of  ihe  donees  doth  not  depend  on  the  donQr'si  but  hb  on  theirs*  HawlL.  Co. 
Litt.  474.  , 

It  is  a  lommon  miJLike<t  ih^  aU  colLitaal  wnrrantte:  arc  tikrn  away  by  tlMS  JIatute  i  whereas  it  only 
makes  void  aW  warrantie<;  by  tenant  for  lif:,  a!id  all  coUater.d  warranties  made  by  any  anceftort 
not  having  an  ellate  of  inheritance  in  pofTcnion.  So  that  if  A.  be  tenant  in  tail,  remainder  to  B.  his 
next  hrnther*  (which  is  a  very  common  cafe,  anfmt;  almod  on  every  marriage- fettlement)  and  A. 
being  in  (>oireiriqn  makes  a  feoffment,  or  levies  a  tin?,  with  wirraniy  from  him  and  his  heirs,  and 
dies  without  ifTue,  Ihis  is  a  colJateral  wairnnty,  (for  H.'s  title  is  by  way  of  remainder,  to  which  hit 
e'der  brother  is  collateral)  which  fhnU  bar  B.  notwithllanding  the  Aatule,  though  no  alfcts  defcee4 
£t  fic  de  fimilibus.    Rob.  of  Gav.  125*  cap,  6. 

26.  Though  VL  collateral  warranty  tui II  not  give  a  rights  yet  it  wiU 
bar  one,  and  when  it  is  barred  by  a  warranty,  it  is  as  much  as  if  it 
were  barred  by  the  ftatute  of  Umitatiuns.  /Vfter  the  mlje  joined  in 
a  writ  of  rights  the  grand  affifc  is  to  try  whether  the  demandant  has 
more  \wc\'q  right  than  the  tenant ;  and  in  fuch  cafe  a  collateral  war^ 
ranty  will  neither  bar  nor  make  a  right ;  but  in  all  poffeffory  aSfions  it 
is  otherivife^as  in  an  cjeJlment ;  for  there  a  collateral  warianty  will 
make  a  title,  according  to  10  Rep.  SEV^doUR's  Cass.    And  in   16 

M  4  Afl:  16. 


1$^  (Houcfter^ 

A(n  1 6.  a  title  was  made  in  an  ctfftfe  undera  collateral  warranty.  A  for- 
tiori, it  may  be  done  in  cje£lment.  MS.  Rep.  Mich.  5  Ann.  B;  R. 
Smith  V.  TindalL 

27.  A  collateral  warranty  will  hindir  a  remitter  \  [As]  if  a  man 
be  tenant  for  life,  remainder  to  his  wife  for  life,  remainder  to 
their  firft  fon  in  tail,  here,  if  the  hufband  after  the  fon  comes  of 
age,  makes  a  feoffment  to  another  and  his  heirs  with  warranty,  and 
after  that  an  eftate  is  granted  back  to  the  hufband,  and  then  he 
dies,  this  collateral  warranty  will  hinder  a  remitter  to  the  {bn« 
MS.  Rep.  Mich.  5  Ann.  fi.  R.  Per  Cur,  in  cafe  of  Smith  v« 
Tindall. 


!!*w.  b.*)'*         (U.  b.  4)     Warranty  collateral.     What  is. 

pi.  \.  Bi- 

i;  ly*  FE  R  T  warranty  of  the  tenant  for  life  is  collateral  to  him 
^-''  in  refnaindery  and  the  warranty  of  him  in  remainder  is  col^ 
lateral  to  every  other  tenant  for  life^  Sec.  becaufc  it  is  collateral  to  the 
iitlej  though  it  be  lineal  in  blood ;  and  fo  of  warranty  which  is  col- 
lateral of  blood,  this  is  a  bar  alfo.  Br.  Formedon,  pi.  67.  cites  Old 
Nat.  Br.  148. 
The  reaf'Mf         2.  If  tenant  in  tail  difcontinues  the  tail,  and  hath  iffue^  and  dies^ 


ftiN;)'s  cafe, 
in  J  he  not© 
there. 


wherefore  and  the  uncle  of  the  ijfue  releafes  to  the  difcontinuee  with  warranty^ 

the  war-^^^  &c.  and  dies  wiihjut  ijfuey  this  is  collateral  warranty  to  the  iflue  in 

uncle,  hav-  tail,  bccaufe  *  the  warranty  defcends  upon  the  iffue  that  cannot 

ins  no  right  convey  himfelt  to  the  entail  by  means  of  his   uncle.      Litt.   f, 

to  the  land     -^ 
incaued,        ... 

Ihall  bar  the  ilFue  in  tail,  i;,  for  tkit  the  law  preJamfS  the  unch  'weufd  net  untmiurally  Ayheiit  hit  lawful 
heitf  being  of  his  <ftun  hh.dt  cj  that  right  ivbiJj  the  uncle  mver  bnd^  but  caitie  to  the  heir  by  another 
mean,  unUff  be  would  L-itvc  him  greater  ml-onniement  \  netno  praefumiiur  alienam  pofteritatem  fuac 
pr;«tuliire.  And  in  this  cafe  the  law  will  admit  no  prr>of  againfl  that  which  the  law  prcfumes. 
And  fo  it  is  of  all  other  collateral  warranties;  for  no  maii  is  piefumed  to  do  any  thin^  aguinlt  na* 
tare.    Co.  Litt.  273.  a. 


.*Ci54] 


3-  If  3  coparceners  alien  in  fee  with  warranty  ^^  each  warranty  (halj 
be  collateral ;  per  Brian  and  Fairfax  J.  but  Brooke  fays,  qusere 
inde;  for  it  feems  to  him  that  the  warranty  of  the  one  is  collateral 
to  the  other  two  for  the  parts  of  the  other  two ;  for  they  cannot 
claim  their  own  proper  parts  by  their  After,  but  as  to  the  part  of  her 
who  warrants,  it  is  only  lineal  to  the  other  daughters,  if  fhe  dies 
without  iflue ;  for  they  may  claim  the  part  of  their  fitter,  who  made 
the  warranty,  by  her  who  made  it.  £t  fie  nota  bene.  Br.  Gar«r 
ranties,  pi.  56.  cites  4  H.  7.  18. 

.  4.  If  the  baron  and  feme  alien  the  land  of  which  Jhe  is  dowailcy- 
there,  to  have  collateral  warranty,  it  is  good  to  have  the  warranty  of 
the  feme  againft  her  and  her  heirs,  and  then  if  Jhe  has  iffue  by  the  ha** 
ron^  and  fhe  and  the  baron  die,  the  warranty  jft^?//  be  collateral  to  the 
i/fut'y  becaufe  the  land  comes  by  the  father,  and  not  by  the  mother. 
Br.  Garranties,  pi.  79.  cites  31  H.  8. 

5.  Tenant  in  tail  has  iffue  two  daughters^  and  dieSy  the  eldf/l  /w- 

Sers  intj  the  whole,  and  thereof  maies  a  feoffment  with  warranty^ 

9  and 


and  Jiis  without  IJJui ;  this  is  collateral  to  the  youngeft  as  to  the  one 
moiety  which  belonged  to  her,  and  lineal  as  to  the  moiety  belong- 
ing to  the  eldeji.  Litt.  f.  710. 

6.  If  there  he  father  and  3fonSj  and  land  is  given  to  the  father  fir  •  In  tafl, 

lifi<,  the  remainder  to  the  id  Jon  in  taily  remainder  to  the  eldeji  and  And-  37. 

youngejlfon  in  ^fee  \  ^d  afterwards  the  2dfon  releafes  to  the  father j  [ha?  th^ 

his  heir  Sy  andajjigns,  all  his  right  in  the  land,  withclaufe  of  warrant  warraacf 

ty  againjl  him  and  his  heirs  for  ever\  after  which  the  father  devifes  ^^  n« 

the  land  to  aflrangerin  tally  and  dlesy  and  then  the  idfon  dies  witb^  elJeft^b©- 

out  ijfuey  and  then  the  youngeji  dies  without  ijfue  in  the  life  of  the  <//-  caufc  to 

vifciy  and  then  the  eldeji  fon  enters  upon  the  devifee.     The  Coart  ^^^  wai 

were  of  opinion  that  his  entry  was  lawful  for  the  whole  during  his  i^^J^f" 

life,  becaufe  this  warranty  is  not  collateral  to  him,  for  that  his  re«  bis  remain. 

mainder  never  was  difcontinued.     Bendl.  225.  pi.  256.    Trin.  16  ^^^'>  ^^ 

Eliz.  Anon,  ?.1J'^?; 

father  had 

made  a  feoffment,  it  feems  the  eldefk  had  not  been  bound  by  the  warranty,  If  the  feoffee  was  in^ 

and  conciimn!  puiTcfTion  at  the  time  of  the  warranty  made  ;  for  the  interelt  of  the  eldeil  was  not 

bouMd  by  the  warranty  at  the  time  of  the  making  it,  nor  was  this  intereft  warranted,  noi*  was  dm 

warranty  during  this  annexed  to  the  landt. 

7.  A.  feifed  in  fee,  infeoiFed  B.  in  fee,  to  the  ufe  of  M.  his  ( A;*8) 
wifcy  and  of  the  heirs  of  A.  which  hejhould  beget  of  the  body  of  m,  re- 
mainder to  the  tjfue  of  the  right  heirs  ofM.  They  have  iflue.  Af- 
terwards A.  makes  a  feoffment  in  fee  with  warranty,  and  dies  \  M. 
enters  and  dies.  The  Court  held  that  this  warranty  was  collateral 
to  the  fame  ilTuc,  becaufe  it  dcfcendcd  upon  him  in  the  life  of  the 
baron.  Quaere.  Bendl.  264.  pi.  276,  Trin.  17  Eliz.  Cadbury's 
cafe. 

8.  Rehafe  with  warranty  of  tenant  by  the  curtefyyov  in  dowery  or 
tenant  for  lifpy  to  the  dljjeljory  was  collateral  warranty  by  the  com- 
mon law,  and  (hould  bind  the  heir ;  but  this  is  to  be  intended  where 
there  was  no  covl*i  or  collufion  to  make  dijjeijins ;  but  after  difTeifins 
made  without  covin,  there,  fuch  releafe  m  cafe  of  the  tenant  by  the 
curtefy,  or  baron  feifed  in  right  of  his  feme  before  the  ftatute  of 
Glouccfter,  or  of  the  tenant  in  dower  or  in  jointure  before  the  ii 

H.  7.  was  a  bar,  as  a  releafe  by  other  tenant  for  life  is  at  this  day.  f  i  et  1 
But  releafe  at  this  day,  by  tenant  for  life  made  to  the  difleifor,  or 
any  other  without  covin,  and  yet  with  intent  to  bar  him  in  reverfion, 
fliutl  bar  him;  for  intention,  without  covin  and  difTeifln,  (hall  not 
avoid  the  warranty;  as  if  the  father  tenant  for  life,  had  made  feoff- 
ment in  fee  with  warranty,  and  died,  this  warranty  (hall  bind  the 
fon,  though  it  was  of  purpofe  to  bar  him,  becaufe  there  was  not  any 
fuch  difleiiin ;  and  therefore  fuch  warranty  cannot  be  avoided  by 
averment  cf  covin;  and  warranty  commencing  by  tort  cannot  be 
avoided,  but  warranty  which  commences  by  difleifm.  5  Rep.  8o.  a* 
b«  iu  a  nota  of  the  reporter  in  Fitzlierbert's  cafe. 


(U.  b.  5)  Original 


155  Qloucber. 


(U.  1).  5)    Original  Intention  of  Collateral  War- 
ranty. 


Holt      '•    TV/^O  nafon  can  be  given  for  a  collateral  warranty  \  per  Cur* 
J.  raid         -^^4  Mod.  211.  Pafch.  5  W.  & M.  in  B.  R,  in  cafe  of  the 


fliit 

Cfa. 

S^^on  Attorney  General  v.  Dr.  Lancailer. 

of  collateral  wanrantf  ivas  the  fteurity  of  purtLtffrs,  and  for  their  encouragement ;  as  alfo  for  the 
cftabliihing  zadfottUngtU  fjlaits  of  Jmh  as  wtrt  in  hy  title  or  <Ujutu  cJl^  anU  this  was  the  only  fecu- 
yity  fuch  perfons  could  have  at  common  law.  And  becaufc  the  eftate  of  fuch  perfons  as  are  in  hy 
title,  ara  much  favoured  in  taw,  theft  covenants  that  were  for  ilrengthening  of  them  were  favoured 
likewife.  And  in  thofe  days  there  was  no  need  of  a  lineal  warranty  \  but,  however,  the  force  of 
that  is  taken  away  by  the  flatute  of  donis  ;  and  common  recovery  is  not  upon  the  fuppofition  of 
recompence  in  value,  and  never  was  within  the  ftatute,  but  always  as  much  out  of  it  as  if  it  were 
I0  mentioned  by  exprefs  words.  And  (bis,  he  faid,  was  ray  Lord  Hale's  opinion*  la  ModT  511, 
fafch.  13  NV.  3*    Anoiu 


(U.  b.  6)     Collateral  Warranty.     Bar.     Of  what 
EJiates  and  what  Heirs.      Gavelkind,  &c, 

I.  ^RESPASS  upon  die  ftatute  of  R.  2.  by  4.    Pigot  faid 
•*•    that  thofe  4  are  heirs  in  gavelkind^  and  that  A.  uncle  to  them 
had  releafed  with  warranty,  whofe  heirs  they  are;  judgment  if  ac- 
tion contrary  to  the  warranty.    And  by  all  the  ji;3iccs  it  is  no  bar  j 
but  it  was  argued  that  it  is  no  bar  but  againji  the  heir  at  co?nmon 
lawj  and  not  againft  the  other  younger  fons.    Br,  Trefpafs,  pi.  363. 
cites  22  £•  4.  10. 
Fvtrywar^       2.  Warranty  never  goes  with   borough   cnglKh  or   gavelkind 
^Z'cJdu  n    '*"^  ^^  ^^  fpecial  heir,  nor  can  it  defccnd  to  one  of  the  half- 
him'tharis    Wood;  and  neither  collateral  warranty  nor  lineal  did  ever  bind 
Af/rtohim     the  heir,  &c.  unlefs  it  defcended  on  him.      Hawk.     Co.   Litt« 

tfiat^ade       ^.^7 

the  warran*    »"   /*  ' 

tj  by  tbc  common  law*    Co»Litt.  376.  a. 


[  156  ]         (U.  b.  7)     Warranty  collateral.     Defeated. 

t.  T  F  anceftor  collateral  releafes  with  warranty,  and  the  heir  en-- 
-*•  ters  in  the  life  of  him  who  warrants^  the  warranty  is  gone  for 

ever.  Br.  Garranties,  pi.  71.  cites  9  Aft,  15, 
Contra  if  the  2.  H  tenant  for  term  of  life  is  dijfeifed^  and  an  ancejftor  collateral  of 
jlf^i!^^fi'  ^^^  '"  reverjion  releafes  with  warranty^  and  dies  without  iffue^  and 
uredhtfort  after  the  tenant  for  life  enters  j  the  reverfion  by  this  is  not  recon- 
the  defcent  of  tinued,  but  remains  to  the  difleifor,  by  reafon  of  the  warranty 
rw^iy^'for  ^'^'^h  is  defcended  before  the  entry  of  the  tenant  for  life '9  per 
then  the  Kirton,  qif^d  Finch  conceffit.  Br.  Garranties,  pi.  51.  cites  44 
poCfeaion     AfT.  35. 

upon  " 

which,  jcc  had  been  defeated,  and  fo  the  warranty  defeated.    Ibid*   . 

'    '  3-  It 


(tloucbet*  156 

3*  it  was  agreed)  that  vhere  collateral  warranty  is  defcerutii 
upon  one  within  age^  he  may  enter  within  age  to  defeat  the  war- 
ranty^  or  at  full  age,  by  reafon  of  the  nonage  before ;  quod  nota. 
But  it  feems,  that  if  a  defcent '  he  mejne  between  the  full  age  and  the 
entry^  that  then  be  canoot  enter.     Br*  GarrantieS)  pL  62.  cites  x8 

(W.  b)     Lineal  Warranty  ivith  AJfets.      Bar^  ill 
what  Cafes.     And  what  is  a  lineal  Warranty. 

1.   I  T  was  found  by  office,  that  king  H.  3.  vfT^feifedin  it^ofthe^  ^^*  ^^ 
*  manor  of  C,  and  gave  to  E.  C  in  tail^  and  that  E,  died  without  {^^^j^  pj^ 
ijfue^  by  whicn  the  land  ought  to  revert  to  the  king,  and  it  was  re-  ;^i.  ctte» 
turned  in  Chancery ;  and  M,  catne^  and  not  confeiHng  the  tail  jaid  ^  ^ 
that  E,  thi  donee  infccffcd  W.  her  baron  in  fee j  with  warranty  in  oc-* 
change  for  another  manor  which  W.  gave  to  E,  and  his  heirs<,  and 
that  he  was  anceflor  of  king  £»  i .  grandfather  to  the  king  which  now 
isy  and  Jhewed  howy  and  that  ajfets  defcended  to  the  [aid  king  E.  I,  by 
the  fame  E.  the  feoffee  infeeftmpU^  viz.  fuch  land  in  the  county  of  S* 
and  demanded  judgment  if  againii:  the. deed  with  warranty,  and  af- 
fets  defcended,  &c.  by  which  the  right  of  the  reverdon  was  extin<^  in 
king  £.  1.  que  eftatc  W.  M.  has;  and  demanded  judgment  if  the 
king  (hall  impeach  ;  and  fearch  was  made,  and  found  that  £•  died 
feifcd  of  the  aflets.  which  defcended  to  E.  i.  by  which  A^.  had  re- 
ftitution;  quod  nota     Br.  Garranties,  pi.  52.  cites  45  AiT.  6. 

2.  If  tenant  in  tail  of  em  advowfon  in  grofs  aliens  with  warranty^ 
dnd  has  iflue,  and  dies,  and  ajfets  defend^  the  ifTue  brings  quare 
impeditj  the  \\'arranty  and  aflets  is  a  good  bar ;  and  if  the  heir  has 
j)o  aiTels  at  the  time,  &c.  but  aflets  defcend  after,  the  alienee  fhall 
have  fcire  facias  to  have  in  valup;  per  Mowbray,  which  none  de» 
nied.     Br.  Aifets  per  Defcent,  pi.  32.  cites  43  K.  3.  26. 

3.  Note,  that  lineal  warranty  is  no  bar  in  formcdon  *  wiVA^ir/  •Atwhcrt 
ajfets.    Br.  Formcdon,  pi.  73.  cites  OW  Nat.  Brev.  tl^iiTslfZ 

zjoitit  B,  the  eU^efifandC.  the  youngefi,  and  A-  and  F.  make  afiofmtHt  with  warratay,  atid  B.  tUtiy 
and  then  j4.  dies,  an!  C.  h'irri  bit  fjt  mtd'jn.  The  fctjffmci.t  of  E.  with  warranty  is  pleaded  in  bar. 
Upon  (Jemurrer  ja<Igment  is  given  for  C.  for  it  \<  bjt  a  lineal  warranty,  and  then  withoat  alTeCs  it 
is  nu  bar ;  fur  thou^^ii  B.  died  in  the  life  of  A.  yet  t'.v  younger  fon  by  ppflihility  might  have  had  tlie* 
land  w  hea  to  him.  Ilvitt.  22.  Mrch.  16  J.«c.  fiilhop's  cafe. — By  force  of  the  Stat',  of  Wcftm.  a. 
lineal  warn  nt/  wir;.«ouC  aC'tfUi  ik  no  bjr  of  an  eiUie  tail,  hut  it  is  tlill  a  bar  to  an  eftate  in  fe^ 
Wawk.Co.  L::t.473.  f*I  CtI 

4.  But  it  is  a  ♦  good  bar  with  aflets  by  the  equity  of  the  Jlatute  of  ^  ^^  jf  ,^, 
Glouc,  which  ftatute  was  made  before  fhe  Jlatute  fr.  2.  of  the  tail,  nant  in  tail 
Br.  formedon,  pi.  7?.  cites  Old  Nat.  Br.  h.uijfue,nnd 

nvarrantyt  and  UavfS  ajfti  nnd  dies,  the  iflTuc  cannot  recover  by  fonnednn  ;  for  the  warranty  nnd 
alTets  is  a  bar.  Br.  T;iile  &  DoiieSi  &c.  pi.  33.  cit^  24  H.  8.— — S.  P.  Br.  Garranties,  pi.  ag. 
Ibis)  cites  ||  £•  3.  23. 

5.  But  collateral  VJarranty  is  a  good  bar  without  ajfets  \  for  this 
remains  at  common  Lw,  not  vvithlf  a  tiding  the  ftatute.  Br.  Forme- 
don, pi*  73.  cites  Old  Niit.  Brcv.  tit.  Formedon. 

6.  But 


157  (Koucfter. 

T  ^r  fcf  no.     -?*  ^'^^  ^^  tenant  in  tail  aliens  in  fie  with  warrahty^  and  dies^  and 


jxes,  ace.  pi.  ^'^  defcendy  and  the  heir  enters  sna  aliens  the  ajfetsy  yet  he  is  barx^ 
33.  cites  24  for  his  life  \  but  iidien  he  dies,  his  ilTue  (hall  not  be  barred ;  for  he 

H.8. (ball  not  have  the  aflcts.    Br.  Fonnedon,  pL  73.  cites  Old  Nat. 

s.  p.  be      B^^^^ 

caufe 

the  lineal  warranty  defcends  only  to  him  without  aflfets ;  for  neither  the  pleadinj;^  the  warranty 
without  theafletS)  nor  thealfets  without  the  warranty,  is  any  bar  iu  the  formedon  in  the  defcender, 
qo.  litt.  39s.  D, 

JC  p.  Br.  7,  But  if  he  who  aliens  the  ajfets  brings  firmedon^  and  is  barred  by 

"'^^'^fcc.^l"  ^^^  warranty  and  ajfets  pleaded  by  judgment  in  court  of  record^  and 
3V*cites  H  ^i^h  Jiis  ifluc  cannot  recover  the  land  by  formedon,  becaufe  his 
H.  8.  but      father  was  barred  by  judgment  ^  quod  nota  diverfity.     Br.  Formc- 


«.  6.  Dui      ratner  was  oarrea  oy  juaj 


inde ;  for  it  is  contra  in  the  old  natura  hrcviuni  iu  formedon  in  the  dcfcender.— S.  P.  for  a  bar 
in  a  fonnedon  in  the  defcender,  which  is  a  writ  of  the  highell  n^iture  that  an  iffue  in  tail  can  haycy 
is  a  good  bar  ^n  any  other  formedon  in  the  defcender,  brouj^ht  afterwards  upon  the  fame  ^ift.  Co. 
liitc  393.  b. 

8»  But  where  a  man  aliens  the  land  of  his  feme  with  warranty^ 

which  is  feefimple^  and  dieSy  and  ajfets  defcend^  and  the  heir  aliens 

the  aJfetSy  and  dies^  his  heir  fhall  not  have  cut  in  vita  of  the  land 

aliened; /ir  if  a  man  be  once  barrable  of  fee-ftmple^  he  and  bis 

heirs  (hali  be  barred  thereof  for  ever.     Contra  of  tail,  by  reafon  of 

the  flat.  W.  2.     Br.  Formedon,  pi.  73.  cites  7.  H.  6. 

Centra  in  9-  In  avowry  by  the  ijfue  in  tail  for  rent-charge  intailedy  a  feojff^ 

cNi  Hvitaf     tnent  of  the  anceflor  of  the  land  out  of  which ^  &c.  difcharged  of  the 

Jvrmethnt       ^g„f  ^//^  Warranty  and  ajfets  defcended^  is  no  plea ;  for  the  avowant 

^uStcef"    is  not  to  recover  any  rent ;  for  ne  is  in  pojjejfion  by  his  avowry^  and 

iM^.&c.        Jball  have  only  return  \  and  therefore  it  is  no  bar.    Br.  Avowry,  pi, 

where  land    -^   ^j^^g  ^j  |j^  ^    q^  ,^^ 

er  rent  may   '  ^  '     ^ 

be  recovered  by  judgment*    Br.  Avowry,  pi.  79.  cites  }i  H.  7.  9.  10. 

10.  Lineal  warranty  of  tenant  in  tally  if  it  had  not  been  for  the 
ftatute  of  Gloucefter  6  £.  i.  3.  had  no  more  bound  the  right  of  the 
eftate  tail  by  the  Jfatute  de  donis  with  ajfets  defcending,  than  it  does 
without  affets ;  per  Vaughan  Ch.  J,  Vaugh.  365.  Mich.  25  Car.  2% 
C»  B.  in  cafe  of  Bole  v.  Hortont 


[  1  r8  ]  (X,  b)     Warranty  lineal  with  Ajfets,     What  Tbin^ 

Sec  (Y.  b)  fljall  be  Ajfets. 

pi.  3. 

Antidvow'   [  I.    A  N  advoivfon.  fliall  be  alTets  in  a  formedony  becaufe  it  is  an 
Jon  is  no  ^^  advantage  to  him  to  advance  his  blood  or  friend.    9  H. 

tZZ..    6.  52.  b.  57-] 

Ibr  it  is  not  valuable  *,  per  Kehle.    But  Dav^rs  and  Vavafor  contra  ;  for  it  (hall  be  valued  far. 
twy  10  /.  p^^  annum  nf  the  advoivj'jn  at  %Q  x,     Br.  AfTcts  per  Defccnty  pi.  ai«  cites  5  H.  7.  37.       ■ 
Cro.  K.  359.  360.  S.  P.  cites  12  H.  8.  8.  and  fays  that  othar  books  are,  that  it  ihaU  be  valued  at  la  d. 
iu  the  pound. 

[  2.  A  reverjion  in  fie  expectant  upon  a  leaje  fir  years  upon  which 
a  rent  is  referved.  flxall  be  aflets.  1 


(Uouc'oer.  ^58 

[  3.  So  fuch  reverfion  (hall  be  affets,  though  no  rent  be  referved 
upon  the  Icafe.     i6  E.  3.  Age  45.  ] 

[  4,  A  reverfion  in  fee  expeSfant  upon  an  efiate  for  life^  upon 
which  a  rent  is  referved^  (tizW  be  aflets.     16  E.  3,  Age  45.  ] 

[  5.  So  fuch  reverfion  fhall  be  aflets,  though  no  rent  be  referved 
upon  the  leafe.  ] 

(  6.  If  tenant  in  tail  leafesfor  life^  reserving  a  rent^  and  dieSy  the 
reverfion  and  rent  defcending  Upon  the  ijfiie  in  taily  (hall  not  be  any 
aflets,  becaufe  it  is  to  be  defeated  by  the  formedon  brought  by  the 
iflue.     16  E.  3.  Age  45.  ] 

7.  Afeigniory  in  frankalmoigne  is  no  aflets,  becaufe  it  is  not  va-  •  Keiivr. 
luable,  and  therefore  not  to  be  extended  5  and  fo  it  feems  of  a  j°^^^pP'* 
feigniory  of'^  homage  and  fealty.    Co,  Litt.  374.  b.  4-  •   • 

(Y.  b)  Warranty  lineal,  with  Aflets.     What  EJlate 

fhall  be  Aflets. 


[ 


1.  AN  ejlate  tail  by  defcentfrom  the  fame  ancejior^  fhall  not  be 
•^^  any  aflets  in  formedon,     16  E.  3.  Age  45.  J 

2.  The  heir  fhall  not  render  in  value  by  warranty  of  the  an-  Br.  Reco- 
ceftor,  if  the  aflets  do  not  defcend  by  the  fame  ancejlor  who  made  the  very,  pi.  i  j^ 
deed.    Br.  AflTets  per  Defcent,  pi.  19.  ^ytriUh'^ 

jrtandfatbsr  U  f^ifd  of  land,  and  the  f^itUr  nakei  "jjarrantfXo  J.  N.  o/"  other  ItatJ^  and  dies,  and  after 
tU grandfather  dies  f-if'd,  tiie  fon  fhall  not  render  this  land  in  value;  for  the  father  w.is  not  fetfed 
of  it,  and  he  has  it  as  imM  d'uite  heir  to  his  grandf^uhtr ;  per  Thorp.  Br.  Alfeis  per  Defcent,  pi.  i  x, 
cites  24  £.  3*  47. 

^nd  where  there  is  grandf;ithcr,  father,  and  fon,  and  the  grandftther  Uafei  lundfnr  life,  and  the 
father  warrant i  otaer  land,  the  granufathtr  dies,  and  the  father  ii  feifed  of  the  reverfion^  and  dicSy  the 
iciant  for  life  after  dies,  ihe^'heir  fi^all  not  render  in  value  hy  thi^  land  ;  for  the  father  was  not 
feifed  of  ttie  land  ;  per  Thorp.  Quxre  iiide  ;  for  reverfion  is  good  aflits,  as  it  is  faid  clfwhere. 
Br.  Affcts  per  Defcent,  pi.  19.  cites  24  E.  3.  47.— Br.  Recoveiy,  pi.  i  x.  cites  S.  C— — ^u/  if  tin 
father  had  hemfc-dy  and  U.ifd  for  hfe,  and  dud  in  the  ifaf  the  twant  for  if  if  this  is  good  alltftS.  to  bind 
the  heir.  3r.  Alfcts  per  Defcent^  pL  19.  cites  24  E.  3.  47.  per  Wilby.  ■  Br.  Recuveiy,  pU 
43.  cites  S.  C. 

3.  Note,  affets  requifite  to  make  a  lineal  warranty  a  bar,  muft 
have  6  qualities :  I  ft,  It  mujl  be  aflets  (that  is)  of  equal  value^  or 
more,  at  the  titne  of  the  defcent.     adly,  It  muft  be  of  defcent,  and 

not  by  purchafe  or  gift.     3dly,  It  muft  be  aflets  in  fee-fim^Uy  and  not  T  t  ^  q  1 
in  tail,  or  for  another  man's  life.    4thly,  It  muft  defcend  to  him  *•     i"  J 
as  heir  to  the  fame  ancefior  that  made  the  warranty,  as  Littleton 
iaith.     Sthly,  It  muft  be  of  lands  or  tene?nent5y  or  rents^  or  fer^ 
vices  valuable^  or  other  profits  iffuing  out  of  lands  or  tenements^  and 
not  perfonal  inheritances^  as  *  annuities,  and  the  like.     6thly,  It  •  Kelw. 
muft  be  inflate  or  interejl^  and  not  in  ufe^  or  right  of  aiiionsj  or  0*^^^'* 
rights  of  entry ;  for  they  arc  no  aflets  until  they  be  brought  into  incrrti 
pofleflion.     But  if  a  rent  in  fee-fimple^  ijfuing  out  of  the  land  of  the  tempork- 
ieir^  defcends  unto  him^  whereby  it  is  extinct,  yet  this  is  aflets ;  and 
10  diis  purpofe  hath,  in  judgment  of  law,  a  continuance.    Co. 
Litt  374.  b. 


(Z.  b.)     War^ 


i^  t3[ou(bet. 


s««(3:.b)   (Z.  b)    Warranty  with  Affcts.     W6a/  fliall  h^ 

Ajfets  in  Formedon^ 

[  I.-  T  F  land  defcends  to  the. heir,  this  is  aflets  befote  entfy%  for 
-*  he  may  enter  at  his  will.     43  E.  3.  9.  b.  ] 
f  2.  But  an  eftate  defcended,  not  of  the  value  of  the  land  demand* 
edy  (hall  not  be  afTets.  ] 

[  3.  Ai  if  the  king  hat  land  in  extent /or  debt  of  the  dncefior^  the 
franktenement  an  1  inheritance  which  is  in  the  heir  Oiall  not  be  af- 
fets.  Dubitatur  43  E.  3.  9.  b.  (It  feems  that  if  ^^^  franktenement 
and  inheritance  which*  he  has.  in  him,  be  of  tlie  value  of  the  land  de-* 
manded  to  be  fold,  confidering  the  time  of  the  king's  extent,  it 
fliall  be  aflets,  otherwife  c  contra. )  ] 

[  4.  If  rent-charge  iffues  out  of  the  ajfets  to  the  value  of  the  land^ 
this  land  fhall  not  be  aifets.     43  E.  3-  9.  b.  ] 

[  5.  The  land  defcended  fhall  not  be  aflets,  but  according  to  the 
value  of  the  land  at  the  time  of  the  death  of  the  ancejior^  not  having 
regard  to  that  which  they  have  built  and  amended Jince  the  death 
of  the  anceftor     18  E.  2.  Afl*ets  by  Defcent,  4.  by  Herle.  ] 
r*"-^— n        [  6.  The  land  deicended  Jhall  not  be  any  bar  for  more  land  than 
f^^l^JJ'f    ^^^  ^^^"^  of  that  which  is  depended.    18  E.  3.  51.  b.  21  E.  3.  9.  b, 
^~    "^  22  E.  3.  26.  adjudged  18  L.  2.   Aflets  by  Defcent,  4.  ] 

^^<^7  h''"  ^  7*  Ufigniory  defcends  to  the  heir,  and  then  a  tenan'y  efcbeats^ 
thcLmi  ^'    ^"^^  ^^11  be  afl'ets.    6  H.  4.  pi.  i.  ] 

cjij  not  tiefccnd  from  Uic  anceftor  to  th?  heir,  becaufc  the  cfcheat  camft  after  his  death,  and  fo  is  a 
|>rofit  accruing  to  the  htir  by  reafon  of  tl.e  fci^nior>',  and  not  by  rcafon  of  any  pofTeffion  which 
'w;is  in  the  father.  But  Keble  hclu  e  c  mtra;  for  tIiouc;h  he  had  not  the  land  immediately  by  his 
father,  yet  he  had  it  from  hm  by  a  mc.in ;  for  the  fciguior)'  defcended  from  the  father  To  him,  as 
heir  to  the  f.«thcr  the  which  fc'gnior)'  was  tiie  caufe  of  the  efcheat ;  and  in  adlion  againft  him  for 
the  land,  he  (hould  ha^c  his  age,  fo  tl.at  it  came  not  by  his  own  a^  Kclw.  104.  b.  pi.  14.  Cafus 
iacertj  temp  oris, 

[8.  If  a  rent  defcends  to  the  tenant  of  the  land^  it  (hall  be  aflets 
(though  it  be  extinct.)     19  E.  3.  Aflets  by  Defcent,  5.  ] 
IVfKonilH  ^  ^,  If  aflets  defend^  it /hall  continue  ajjets^  though  he  aliens  it  be^ 

r/fLl^and    fi"^^  ^^^  ^^^^'^  brought.     19  E.  2.  A.ffets  by  Defcent,  3.  ] 

dies,  and  alTrts  dcfcend,  .''nd  tf^  i/Juf  olim  the  alfet?-,  and  brings  formedony  ho  (hall  be  barred.  Br. 
Atrets  per  Defcent,  pi.  18.  cites  19  H.  6.  45, 46  per  Ncwton. 

10.  Aifets  by  tenant  in  tail  taken  in  exchange  Ihall  not  bind  the 
heir  in  taiU  if  the  heir  does  not  agree  to  it,  but  waives  the  pcf- 
r  160  1  f-flj^n  5  and  yet  it  is  otherwife  of  other  land  defcended.     Br.  Afict$ 
per  Defcent,  pi.  2C.  cites  14  H.  6.  2. 


(A.c)    War- 


©cocjei;  «^. 


(A.  c)  Warranty  lineal.  Aflets  in  Formedon. 
What  Thing  (hall  be  Aflets.  In  ReJ^eSt  of  the 
Value. 

9 

f  I.  1  F  a  man  demands  3  carves  of  land  agalnji  ^  diverfe  tenants 
^V  3  precipes  by  firm  of  the  gift  made  to  his  ancejior-^  and  be 
has  one  carve  by  defcent  in  fee  from  this  ancejtor^  it  feems  that  he 
fliall  not  be  barred  by  all  3  of  all  the  3  carves  by  this  aflet^ 
but  only  of  the  3^  part  of  every  one  of  them^  upon  (hewing  of  the 
matter  to  the  court  according  to  the  aflets  which  he  has  in  truth. 
2  £•  3.  9.  by  Shard.  ] 


(A.  c.  2)     Aflets  in  Formedon.     Pleadings. 

I.  T  N  formedon  the  tenant  pleaded  warranty  with  ajjets  by  de^ 
*■-  fcent^  and  the  other  pleaded  riens  per  defcent,  and  fo  to  ifluc, 
by  which  the  jury  cayie,  znA  found  that  he  had  by  defcent  and  not  ts 
the  value ;  and  Wllby  held  thar  he.  fliould  be  barred  by  his  falfe 
plea ;  for  he  might  have  pleaded  that  he  had  nothing  by  defcent  but 
only  fo  muchy  and  then  he  ftiould  not  be  barred  but  only  of  parcel, 
but  now  he  fliall  be  barred  of  the  whole,  by  which  the  demandant 
was  nonfuited ;  tamen  quaere  legem  inde.  Br.  Aflets  per  Defcent^ 
pi.  16.  cites  21  £.  3.  28. 

2.  In  formedon  the  tenant  pleaded  warranty  and  aflets,  and  pray^ 
id  that  the  parol  demur  for  nonage  of  the  plaintiffs  per  Clain,  you 
muft  fliew  where  the  aflets  lie  ;  but  per  Finch,  you  need  not  fliew 
it  till  you  come  to  full  age^  and  plead  riens  per  defcent,  then^^t(; 
where  the  affits  lie ;  and  the  parol  demurred^  &c.  Br.  Aflets  per 
Defcent,  pi.  14.  cites  38  E.  3.  24. 

3.  If  land  be  intailed  to  a  feme  whs  has  ijfue  two  daughters  by 
one  baron^  and  one  daughter  by  another  baron^  and  the  fecond  baron, 
aliens  the  whole,  and  leaves  ajpts  to  the  third  daughter,  and  dies^  and 
the  third  daughter  brings  formedon,  the  tenant  fliall  plead  in  bar 
againft  the  third  daughter  of  her  portion,  and  vouch  her  of  two 
other  parts,     Br.  Voucher,  pi.  103.  cites  40  Afl'.  37. 

4.  In  formedon  or  debt  againft  the  heir  where  aflets  by  defcent  s.  p.  Br. 
4S  in  iffue,"  he  need  not  to  Jhew  hoiu  the  affets  are,  nor  what,  but  Affetsper 
afleis  atfuch  d place \  per  Cur.    Br.  Aflets  per  Defcent,  pL  a.  cites  i^^c?n^P*» 

311.0.3.  9H.  7.   !$• 

5.  In  formedon,  if  the  tenant  plead  warranty  and  aflets  the  per  Kingfr 
demandant  may  reply  that  after  the  defcent  J.  N.  has  recovered  T'^*?P** 
Ihe  ajfets  by  eidgr  title.    Br.  Aflets  per  Defcent,  pi.   25.  dtcs 

^  E.  5-  3- 


(A.  c.  3.)    Sf« 


i6i  Ooucbcr^ 


(A«  c.  3)  Rebutter^  what  it  is. 

!•  T%  E^B  OUTER  IS  a  French  word,  and  is  in  Latirt 
-■^  repellerC)  to  repel,  or  bar,  that  />,  in  the  underftanding 
oF  the  common  law,  the  a^ion  of  the  heir  by  the  warranty 
rf  his  anciftor\  and  Ais  is  called  to  rebut  or  repel.  Co.  Litn 
365.  a. 

2.  A  rebutter  is  where  a  man  grants  land  [which  he  has]  to  the 
ufe  <jS  bimfelf  and  the  ijfue  of  his  '  body  to  another  in  fee  with  war^ 
rantjj  and  the  dmee  leafes  out  the  land  to  a  ^d  perfonfor  yearsj  the 
heir  if  the  donor  impleads  the  tenant  alleging  the  land  was  entailed 
to  him ;  the  donee  comes  inj  and  by  virtue  of  the  warranty  made  by 
the  donor  repels  the  beir^  becaufe  though  the  land  was  entailed 
to  him,  yet  be  is  heir  to  the  warrantor  likewlfe.     Heath's  Max* 

74-         . 

3.  So  if  I  grant  to  the  tenant  to  hold  abfque  impetitlone  vajit^  and 

afterwards  implead  him  for  wajle  made,  he  may  dcoar  me  cf  this 
a£lion  by  ihewing  my  grant ;  which  is  likewife  a  rebutter.  Heath's 
Max.  74*  cites  Sro.  Abr.  tit.  Bar,  23.  25.  Nov.  Lib.  intr.  verbo 
Rebutter*  Co.  i  Inft.  365.  a.  6  H.  7.  4. 


(B.  c)  Rebutter.     How  it  may  be.    JVithout  JheW'^ 

ing  Deed  of  AJfignment . 

f  I.   T  N  afffe  the  tenant  may  plead  the  releafe  of  the  ancejior  of  the 
*  plaintiff  with  warranty  to  7.  S.  then  tenant  of  the  land^ 

his  heirs  and  aJJignSy  and  that  after  j,  S.  died  and  IV*  S,  entered  as 
.  heir^  que  ejfate  he  hasj  and  fo  rebut  the  plaintiff  without  fhewing 

any  deed  of  ai&gnment,  or  ihewing  bow  he  comes  to  the  land. 

26Aff.  8.] 
'  2.  The  affignee  of  him  who  takes  land  in  exchange j  may  rebut  by 

the  exchange  without  deed ;  for  the  exchange  is  a  warranty  in  lawy 

but  he  cannot  Vouch.  Br.  Deputy,  pL  13.  cites  3  £•  3.  and  Fitzh« 

Formedon,  44. 
Bvt  he  may       3.  In  aflife  the  tenant^rehuited  by  the  warranty  of  the  amejlor  of 
^^/l^wlihl'  '*^  plaintiffs  whofe  heir^  &c.  and  was  not  fufFered  without  {hewing 
OQtfliewing  deed  of  ailignment,  no  more  than  he  can  vouch  as  aiSgnee.    Br. 
how  he  his  Garranties,  pi.  47.  cites  22  Aff.  88. 

Ibid,  cites  4%  E.  3.  19.  1  Where  aflignee  rebuts!)/  the  firfl  de(»d,  and  flieMtrs  it  and  [the  deed 
of  1  him  whofe  eilate  lie  has,  there,  he  mcd  ttotjbrjt  bnu  h:  ha*  kii  eflatt,  i^,  Vducher^pl.  5.  cite$ 
3  H.  6.  ir. 


(C.  c)  R«buttcr. 


(Houcficr.  J  i6i 


(C.  C)  Rebutter.    *  Jf^ho  may  be  rebutted,  [f  and  \^'^^% 

who  may  rebut,  ] 

[  I.  IJ  E  who  might  he  touched  if  a  ftrangit  had  brought  the 
^•^  a£lion  may  be  rebuttedj  if  himfelf  be  plaintijf^  bccaufc  he 
then  cannot  be  vouched.  18  E.  3.  52.  b.  ]  r     /:     1 

[  2.  \i feoffee  with  warranty  \o  him   and  his  heirs  and  aj/igru  [  102  J 
affigns  overy  and  the  feoffor  and  his  hdr  brings  an  aSlion^  the  afligne^ 
faiay,  rebut  them^  becaufe  he  cannot  vouch  them  being  demandants. 
18  E.  3.  52.  b.  22  Aff  88.  admitted  26  Aff*  8.  39.  ] 

[  3.  5^  the  aff,gnee  of  the  affignee  may  rebut  him.  38  E.  3.  2 1*  b. 
adjudged.  26  Afl*  8.  39*  ] 

[  4.  \{ feoffee^  with  warranty  to  him  and  his  heirs  and  affigns^  be       1 
diffeifed,  and  the  diffeifee  releafcs  to  the  diffeifor^  the  diffeifor  may 
rebut  thefirji  feoffor  by  this  warranty  j  for  he  is  an  affignee  by  the 
relcafe.     36  Afl.  39.  J 

[  5.  [So]  if  feoitee,  with  warranty  to  him,  his  heirs,  and  affignsy 
be  diffeifed,  diffeifor  may  rebut  the  feoffor.   26  Afl'.  8.  will  prove  this;  ^"!:J^ 
for  the  que  ejiate  implies  as  much.  Contra  26  Aff.  39.  J 

[  6.  [So\  if  a  fcofFment  with  warranty  be  made  to  anptber,  and 
his  heirs  crfucceffsrsy  he  who  has  the  ejiate  of  the  feoffee  may  rebut  the 
feoffor  and  his  heirs.     28  Aff.  18.  per  Curiam.  J 

[  7.  [And]  the  aff.gnee  of  the  cffignec  may  rebut  by  force  of  fuch 
warranty.  Contra  24  E.  3r  32.  adjudged.  ] 

[  8.  if  feoffee^  with  warranty  tJ  him  his  heirs  and  aJJignSy  aliens 
in  feej  and  retakes  e/iate  to  him  and  hisfemcy  they  may  rebut  the 
heir  of  the  firft  feoffor,     26  E.  3.  56.  b.  Curia.  ] 

9.  Formedon  of  a  gift  to  fF.  and  AL  his  feme.  The  tenant 
pleaded  a  feoffimnt  of  R.  grandfather  of  the  donee^  to  IV .  and  M.  his 
feme,  by  a  Itrangc  name,  in  fee  with  warranty^  whofe  heir  the  de- 
mandant is,  and  the  feme  died,  and  the  baron  furvived,  que  eftate 
he  haS)  and  demanded  judgment  fi  a£tio  againft  the  deed  of  his  an- 
ceftor,  whofe  heir  he  is.  The  demandant  faid^^  that  R.  is  the  fame 
perfoH  who  was  donor^  and  W.  and  M.  are  the  donees/judgmenU 
£t  non  allocatur,  becaufe  the  tenant  relied  upon  the  warranty  by 
the  demandant's  demanding  judgment,  becaufe  he  conveyed  by  que 
ejlatey  and  did  not  Jhew  hoWy  &  non  allocatur,  becaufe  it  is  by  way 
of  rebutter^  which  twcry  Jlranger  may  do  if  he  has  the  deed,  but  e 
contra  by  wav  of  voucher  \  wherefore  the  demandant  faid,  that  it 
was  not  the  ciced  of  his  anceftor.     Br.  Formedon,  pi.  10.  cites  42 

E.  3. 19. 

10.  if  a  femey  heir  of  a  diffeifor y  infeoffs  me  with  warranty^ 
and  marries  with  the  diffeifee^  if  after  tlie  diffeifee  brings  a  pracipe 
againft  me,  I  (hall  rebut  him,  in  refpcS  of  the  warranty  of  his 
wife,  and  yet  he  demands  the  land  in  another's  right.  Co.  Litt, 
365.  b. 


Vot.  XXn,  N  (D.  c)  Rebutter. 


i6z  Oouc^er. 


(D,  c)  Rebutter,     ff^&af  Perfon  may  rebut. 

Every  [  j.     a    Stranger  to  the  warranty  and  eftate  faall  not  rebut  by  fores 

•tX<W  -^ofthcmrronty.    20  H.  6.  19.  b.  J 

may  liebuty  b«C  cannot  vouch.    Bn  FormeUon,  pi.  lo  cites  42  £•  3.  19. 

If  a  man  f  2.  Btt/  Mz.  feoffee  with  warranty  leafes  t»  another  for  life,  the 

m"**    ^u"  ""^y  ^*"  "'"'^-  ^°  ^*  ^'  '9-  *^  ^'''  ^*'  ^ 

1«th  warrant  #9  /i,  /"i^^.r  hh  kWs  (WtKiffi^'ii^  andttic/rj^r  /../;  /o  iJ./or  /</!,  the  remainder  over 
jV/r/;  in  alliic  againft  the  Umwtfji-  fft  'bcjhtillrtlmt  tH.  J'  jjor  by  ihi&  warranty.  Br.  Voucher,  pi. 
*  30.  cites  II  Air.  3. 

Ua  PMft,  [  3.  Ififiojiej  with  warranty  to  him  and  his  heirSj  aliens  in  fee, 

HL  this  day,  the  ajTignee  may  rebut  the  feoffor)  though  he  caniiot  vouch.  18  E. 
hci./#«/    3.  ag.  b.  1 

ruHiy  to  btm  his  irirs  anA  olp^s^  and  hc  mala  a  gift  in  tail,  i\\e  nmainder  infefj  the  Jofee  mak  $  a  ft" 
ofifumt  infti^  •  \\isli foJj\r pitU mt  lifucb  as  ,J^n.'fj  hccaiifc  no  man  llwll  vouch  us  ali»gn«e,  but  hc 
tiiat  comex  in  privity  of  cil-te  ;  hut  he  mult  Voucb  hii  fw)lfoi>  aod  ht  to  vouvh  as  alTignetv  bu« 
futh  an  an":?;iue  may  rebut.  Co.  Lilt.  38c.  a. 

[  4.  IffcQj/fee  With  warranty  takes  bar$»^  has  ijfuiy  and  diesy  the 
baron,  tenant  by  the  6urtj:fy^  may  rebut  the  heir  of  the  feofFpr  by 
force  of  tliis  warranty.  36  Aff.  9.  J 
The  lord  [  S»  If  ^  villein  putehnfes  land  with  warranty  to   hhii  and  his 

may  rchut»  ajftgnsy  and  the  lord  enters,  the  krd^  who  is  in  en  le  pojl^  may  rebut 
vouch."Br.    ^c  feoflbr  and  his  heirs.  Contra  18  E.  3-  29.  b.  ] 

Voucher^  pi.   131.  cites  22  Aff.  37.  ■  S.  C.  e^scd  Vaugh?  391.  in  cafe  of  Bole  v-  Hw- 

fofl. 

Br.Chofc  f  6.  [So\  if  a  villein  purchaflss  tind,  with  a  collateral  warranty 

^'"t^cit'c's  *^  *""  ^^^  *"  <#6«J,   and  the  warranty  defeends  upm  the  heir 

^.'c.  ^f  l^™  who  created  the  warranty,  and  ?/tcr  the  lord  enters^  he 

Br.Ganan-  fliall  rcbut  tiK  heir  by  this  warranty,  though  hc  conves  in  en  le 

ties,  pi.  45.  poft    inafmuch  as  the   villein  toight  have  done  it»    4a  Aff.  Zl* 

cites  S.  C.      }-,,  J       ,  ^       • 

Br.       Cufia.  J 

Vouche.-,  pi.  132.  cites  S.  €.«■ S.  C*  cited  by  ^atighan  Ch-  J.  Ta^gh.  391.  in  cafe  cJf  Bol* 

V.  Hoitou. 

[  7.  lifeojpewith  warranty  forfeits  fheland^hy  whkh  itrfcheata 
to  the  lord,  (that  is  to  Ciy,  by  attainder)  the  iotd  by  ^heat  inay 
rebut  the  feoffor  and  his  heirs,. though  he  be  in  cr  k  polL  Contra 
18  E.  3.  29.b.  ] 
Snlf  colla-        ^8.  If  a  collateral  warranty  be  made  to  a  vittiin  and  his  offigm 
ra^ty  be""'    "P°"  *  purchafc  of  the  villein,  and  the  lord  enters  into  the  land  be-^ 
made  to  a    fort  the  warranty  defeends  up^n  the  heir  who  is  to  be  bound  by  this 
ktjLniarJ    Collateral  Warranty,  and  after  it  defeends  upon  him,  the  lord  fliall 
a'nd^'nvUi:;     ^^t  rcbut  him  by  this  warranty,  becauie  he  Is  in  en  lepofl  before  the 
i»»c  anccir     warranty  dcfcended  upon  the  heir.     22  Ad.  *  22.  Co.  3.  Lincoln 
lor,  the  ^<i/-  College  62.  J 

iil/l'wV-^       f  9*  ^^  *^  ^^  '^^^"^  ^  collateral  warranty  is  made  fuffers  a  conrnun 
wkj  he  Ird  recovery^  and  after  the  ancejlory  wlso  created  the  warranty^  diis^  yet 


the  reCovtrOr  (hall  rebut  by  this  warranty,  though  be  was  in  futrify  i^j,and 
en  U  poft  before  the  warranty  defcendid\  for  he  is  not  in  merely  enle  t*i«n  iho 
poft  in  this  cafe.  Co.  3.  Lincoln  College  62.  ]  dilT^s 

ivaiT3ncy  (baU  not  bind  3  Rep.  6i.  a.  b.  Mich  37  &  38  IXa*  C.  B.  in  Lincoln  College's  caife,  citet 
ii)  Aff.  j4.  bat  fays  there  is  a  gr«at  dtvei'fuy  between  thofe  cafes  of  viliein  and  bailatd»  and  whero 
one  comes  ro  the  land  by  limitation  of  .ui  ufe,  or  by  common  recovery,  for  there  becomes  to  it  \ff 
the  limitation  and  adt  of  the  party  ;  and  therefore  he  that  has  a  reverfion  by  limitation  of  an  ufe^ 
or  by  common  recovery,  tliough  he  be  in  en  le  po(l  in  both  cafes,  yet  be  ihall  take  benefit  of  a 
condition^  as  alAgnee,  within  the  Itatutc  31  H.  8.  cap.  34.  Bot  when  the  lord  of  the  vilkin  en- 
ters»  he  comes  to  the  land  in  refpeA  of  a  title  paramount,  viz.  in  refpe6l  of  the  villeinage,  iind  tho 
lord  by  efcheat,  in  refpcA  of  the  feigniory,  which  was  a  title  paramount  I  and  both  thofe  are  in 
knerely  en  le  poft,  and  nut  by  any  limitation  or  adt  of  the  party. 

Lord  Vapgh.in  fays,  quaere  in  the  cafes  of  12  AIT.  p.  37.  and  29  AflTp.  34.  whether,  notwith- 
Handing  the  wan^anty  ba4  defcended  upon  the  heir,  while  the  lands  were  in  the  poffeilion  of  the 
viileip  in  the  ilt  g.ife,  and  of  the  hadard  in  the  cd  cafe,  before  any  entry  made  by  either  lord,  th« 
lands  [lords]  could  have  rebutter!  or  vouched  by  reafon  of  thofe  warrantiesi  being  in  tnith  ftran* 
gef  s  to  the  warranty)  and  not  able  to  derive  it  to  themf-slvcs  any  way.  But  if  after  the  warranty 
defcended  upon  the  villein  or  baftard,  the  villein  oi*  baft:trd  had  been  impleaded  by  the  hoir,  and 
\\aA  pleaded  the  warranty  ag  linft  the  heir,  and  had  judgment  thereupon  by  way  of  rebutter,  then 
the  lords  might  have  pleaded  this  judgment  as  conclufivci  and  making  the  villein's  or  baftard*s  title 
f^ood  agaiiift  the  heir,  and  the  heir  fliould  never  have  recovered  againft  the  lords.  And  thii 
feems  th<;  meaning  of  the  book  at  Ait.  p*  37.  if  well  confidered^  (thi>ugh  in  Spirt  amo  BsNCK*e 
cafe  no  fuch  difference  is  ohferved)  Vnugh.  391.  393*  *n  cafe  of  Bole  v.  Horton. 

•  It  feems  mifpriuted  for  2a  Aff,  37. 

r  10*  So  \i  thQ  tenant  of  the  land  who  hat  a  collateral  warrant}^  ^yn^  cafe 

M2kes  feoffinent  to  ufes  before  the  warranty  defcends  uton  the  heir  who  was  ftrnng* 

IS  to  be  bound  by  the  warranty,  and  af^er  it  defcends  upon  the  heir,  'y  objeAcil 

he  fliall  be  bound  by  it,  and  cejly  ^ue  upy  who  has  the  cftate  by  the  j^][  ^' 

*  (latute  of  27  H.  9.  may  t  rebut  him  by  this  warranty,  though  he  nard ; 

was  in  en  le  poft  before  the  warranty  defcended \  for  he  is  not  merely  c^  ^^^^  *> 

in  the  pfly  but  partly  by  limitation  and  a£l  of  the  party*  Co.  3,  t  Fol-  777; 

Lincoln  College  6^.  refolved.  ]  buTthT*^ 

court  faid  it  was  fi>utu)<^d  on  fo  good  reafnni  that  conveyance*  fince  have  gone  according  to  it- 
Mud.  192.  1^3.  Ht!l.  26  Je  27  Car.  2.  C.  B.  in  cafe  of  Williamfon  v.  Hancock.  T^  «  gj^l 

I T.  Mortdanceflor  againji  IV.  and  A,  which  A.  faid  that  Jhe  had 
nothings  &c.  and  TV.  anfwered  as  foU  tenant^  and  pleaded  in  bar  the 
Warranty  of  the  another  of  the  demandant  to  his  father^  whofe  heir 
be  isy  ice.  The  demandant  faid  that  IK  had  nothings  unlefs  jointly 
iuith  the  faid  A.  Judgment  if  he  may  plead  the  warranty  fole  with- 
out A.  And  the  demandant  was  awarded  by  the  court  to  anfwer 
to  the  bar  i  quod  nota,  and  e  contra  of  voucher ;  for  the  one  cannot 
vouch  without  the  other.  E  contra  of  rebutter^  as  here ;  the  rea- 
fon feems  to  be  inafmuch  as  voucher  is  in  lieu  of  the  a£iion ;  contra  of 
bar.  Br.  Bar,  pK  58.  cites  9  Aff*  18.  , 

12.  Where  3  bring  aSfion^  and  the  tenant  has  warranty  ofthe  one^ 
:he  (hall  rebut  for  the  3d  part,  and  (hall  vouch  this  fame  for  2  parts* 
Bu  Voucher,  pi.  49*  cites  11  H.  4.  19. 

13.  Avowry  by  die  earl  o[  GlouccRzr  for  fine  for  alienation  made  Brook  fayt, 
by  one  of  bit  tenants;  xht  plaintiff  m  the  replevin  pleaded  deed  that  ^"*^^'^^ 

G.  C,  who  was,  &c.  was  feifea^  aud  g0Ve  t^  R.  and  his  heirs  to  if  t^f^tc 
bald  ly  fuchfervices  only ^  for  all  fervlces  and  demands^  que  eftate  he  was  mibi 
hasy  occ.    And  it  was  awarded  that  the  terunt  ihall  plead  the  deed  ^*  '^ 
Well  enough,  as  here,  by  way  of  rebuttery  though  he  be  affignee,  jh^p^^ 
ud  no  affignee  is  e^eprejed  in  the  deed;  but  he  cannot  vouch  nor  asiim^tvhuk 

N  ^  bave  rumswhtbi 


164  Gottclier* 

U^miJL  have  contra  formdm  f^edffament}^ ,  ice,  vA\\z\i  foands  In  aSiori, 
tbinftvin^b  where  no  affigncc  is  in  the  deed.  Br.  Deputy,  pi.  4.  cites  *  14 
ii «/.««/    H.4.C. 

vMK^ir ;  for  \3KsA  it  a  thing  which  may  he  afligned  rvcr.  But  quaere  of  annuity  |  for  t!ix»  is 
a  t\\\n%  of  fuch  nature,  that  it  cannot  be  granted  over.  Br.  Deivutyi  pi.  4. 

•  ar.  Avowry,  pi.  46.  cites  S.  C. 

S.  P.  in  the  14.  He,  that  has  the  pojleffion  of  the  landy  (hall  rebut  the 
cafe  of  Wii^  demandant  himfelf,  without  mewing  how.  he  came  to  the  poflef- 
Ha!n<»ck  '^^^  °^  *^>  ^^^  ^^  fuffices  for  him  to  defend  his  pofleffion,  and  bar 
byEUisj!     the  demandant;  and  the  demandant  againft  the  warranty  cannot 

2  Mod.  15.    recover  the  land.     3  Rep.   63.  a.  by  the   reporter  in  Lincoln 

College's  cafe. 

3  Rep.  63.  15.  If  the  warranty  bd  made  to  a  man  and  his  heirs,  without  this 
a.  in  Lin-  word  (ajjigns)  yet  the  *  aifignse,  or  any  tenant  cf  the  land,  may 
U^'^X    "but.  Co.  Litt.  385.  a. 

Ld  Coke  in  a  note  thei-e,  cites  38  E.  5.  16.  S.  P. V;ui<»ln  38^  in  cafe  of  Bole  v.  Horron,  f.iys 

Sir  Edward  Coke  in  Lincoln  College's  cafe,  cites  the  botik  of  ^8  E.  3.  f.  16.  as  aiijm^gcd  to  prove 
that  the  bare  poflcfllon  of  the  l:md  is  fuflicieiit  for  ilic  tenant  to  rebut ;  for  thai  the  aingoee  may 
rebut  a  warranty  made  oiily  to  a  man  and  hi^  heir.s.  But  lt»rd  Vinighan  fays,  if  th:»t  were  fo,  it 
•were  to  his  purpofe ;  but  there  is  no  fuch  cafe  in  ^8  E.  3.  f.  16.  But  the  cate  intended  is  38  E* 
3. f.  ai.  and  he  quotes  the  folio  truly  in  iii.s  Littleton.  But  the  cjie  is  not.  rhnt  an  <«ni{;nee  mny 
rebuti  or  have  benefit  of  a  warranty  made  to  a  in  m  :in«l  hii  lieii'.  ot«Iv,  hut  flat  a  w^i  r.«nty  being 
made  to  a  many  his  heirs  and  aflignsy  the  adignebiif  the  heir,  or  lUe  nifignee  of  the  a(Tignee»  though 
neither  be  aHignee  of  the  61(1  grantee  of  the  v\  arranty,  rhall  h.^vc^  like  benefit  uf  the  warranty,  as 
U  he  were  aflTignee  of  the  firil  grantee,  which  h;LS  been  often  refolved  in  the  uid  bookb. 

*  S.  P.  So  that  the  warranty  is  annexed  to  the  land,  anJ  (liall  go  w  heieviM-  rhe  bud  goe5; ;  but  a 
voucher  (ball  go  do  fuitberthaa  it  is  limited.  MS.  Rep.  Miclu  5  Ann.  B.  R.  in  cafe  of  Smith  v. 
TindalL 

S.  P.  Per  x6.  Albeit  no  man  fliall*  vouch  or  have  a  "warrantia  chartae. 
Cur.  Mod.  either  as  party,  heir,  or  aflignee^  but  in  privity  of  eftate,  yet  any 
ofwmiaJ^!  that  is  in  of  another  ejlate,  be  it  hy  difeiftn,  abatement ^  intrujson, 
/on  v!  Han-'  u/urpationy  or  otherwtjej  Ihall  rebut  by  the  force  of  the  warranty  as 
cock,  cites  a  thing  annexed  to  the  land,  which  Sometime  was  doubted  in  our 
^'^.^and      ^^^^'    Co.  Lit.  385.  a. 

F.  N.  B.  135  ■  S.  P.  Per  Cur.  MS.  Rep.  Mich.  5  Ann,  B.  R.  m  cafe  of  Smith  v.  Tindall.— — 
•  But  herein  is  a  dher/ity  to  be  obferved,  toh-n  in  the  cifes  aforefaid,  U  tliat  rebuts  chims  urJer  the 
warranty,  and  tvhen  he  that  would  rebut  claims  abcve  toe  i;\irranty ;  ,for  there  he  (hall  not  rebut ; 
And  therefore,  if-  any  iutidi  he  givn  to  tvjv  brethren  in  fte Jimple^  luith  a  "Matrauty  fitbc  eiArf:  and  his 
heirs,  the  etdelt  dies  tvitieut  ijfur^  the  furvjzyr,  albiit  ke  he  bcir  to  him,  ytt/f^u'l  he  mt  rebut,  tec.vifi 
bis  titU  to  tile  land  it  by  relation  eihn'e  th:  full  of  the  tv-trnvity^  and  he  co».ei  not  under  th:  (fi.ite  »/ 
hnm  to  whom  the  warranty  it  nudi,  as  the  dilfeiror,  &c.  doth. 'Co.  Litt.  3^5.  a. 

♦[165] 

17.  Perfons  may  rebut,  and  perhaps  vouch,  who  are  neither  heirs 
.norjformally  ajjigmes  to  the  garrantec,but  have  the  eftate  warranted, 
difpodtione  &  inftituto  legis,  which  he  conceives  not  to  differ  ma- 
terially whether  they  have  fuch  eftate  warranted  by  the  common 
law,  or  by  adl  of  parliament.  The  firft  of  this  kind  is  tenant  by 
the  curtejy.  The  2d  is  the  lord  of  a  villein.  The  3d  is  bqftard^ 
where  the  anceftorigrants  lands  to  him  with  warranty.  And  many 
other  eftates  are  of  this  kind ;  as  tenant  in  dower,  it  endwued  of  all 
the  land  warranted;  an  occupant,  tenant  byihe  Jlatute  ofbK.T,. 
cap.  6.  where  the  feme  confents  to  the  raviflicr;  tenant  by  ^^  S 
PL  f«f  M  beCaufe  the  ^ard  confcnted  to  her  Cakinr  away  without 

the 
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the  guardiati's  confent ;  lands^  warranted,  which  after  hitumefor^ 
felted  xo  the  king  or  other  lords,  &c.  Per  Vaughan  Ch.  J.  Vaugh. 
390,  391  392..  in  cafe  of  Bole  v.  Horton. 

18.  A.  devifed  lands  to  M.  his  wife  in  fee.     M.  married  T.  aSalk.6«5. 
and  they  two  by  indenture  covenanted  to.  levy  z,  fine  to  the  ujt  ^n^.  s.*c. 
of  them  for  their  lives ^  remainder  to  T,  arid  his  heirs  with  warranty,  held,  tliat 
A  fine  was  levied  accordingly,     T*.  devifed  the  premijfes  to  J?,  [his  tliottgiice(ljr 
daughter  and  heir  at  law]  and  died\  anu  afterwards   M,  died*     It  |}j"^o"clJ>iL 
was  objeded  lo  the  title  of  E.  that  the  warranty  was  here  exe-  yet  he  may 
cuted  upon  an  eftate  of  ufe,  where  the  heir  comes  in  en  le  poft ;  take  aUvan- 
and   therefore  E.  could  not  take  advantage  of  this  warranty,  and  ^^rranty 
that  the  warranty  is  only  to  T,  and  M.  and  to  the  heirs  of  X*  ein4  annexed  to 
not  to  the  heirs  and  ajfigns  ofT.  and  that  E.  could  not  rebut  by  rea-  his  eftate. 
fon  of  this  warranty,  and  fo  cannot  make  a  title  andef  it.     But  it  Li^KcttK^^ 
was  held  per  Cur.  that  the  heir  of  1\  here  might  rebut,  (hough  College's 
file  comes  iri  en  le  poft  before  the  warranty  had  atcachedi  as  well  as  cafe,  be- 
he  might  do  after  the  warranty  attached,  contrary  to  the  opi|iion  of  A^yc**o£*^^ 
Lord  Vaughan;  though  one  tliat  comes  in  en  le  poft  cannot  vouch,  ufes  the 
MS.  Rep.  Mich,  5  Ann.  B.  R.  Smith  v.  Tindal.  eftate  in 

law  in  poT^ 
ff  (lion  is  transferred  to  his  ufe,  and  he  is  tenant  f)f  the  legal  eftate,  and  thas  all  advantages 
tvhich  the  tenant  before  had  to  defend  his  eftate,  and  therefore  he  may  rebut )  for  that  it  to  de^ 
fend  hi«  eftate,  but  cannot  voucli ;  fur  that  is  to  recover  in  value  for  the  lofs.-  It  was  faid  per 
Cur.  Mod.  193.  that  they  had  adjudged  lately  chat  ccfty  que  ufe  might  rebut,  in  the  cafe  of  Fowle 
V.  Doble.>-— And  that  fo  it  was  held  Cro.  C.  in  cafe  of  Spirt  v.Bence.  And  Jo.  199.  in  caia 
of  Keudail  v.  Fox. 


(E.  c)     Rebutter.      What    Perfons    may    be   r^-  sce(c.^) 

butted. 

[l.   F  F  diverge  heirs   in  gavelkind  demand  land  hj   turit^   th.c  Warranty 
-*  defendant  may  rebut  them,  as   well  as  the  eldeft  by  9  ^^'"i^^/i*' 
warranty  created  by  him  from  whom  the  land  comes,  (which  is  '^^/it^i 
lineal  \)  for  they  ought  to  be  vouched  together,  if  it  was  demand?  of  lan^  in 
ed  by  a  ftranger.  17  E.  3.  61.  21  Aff.  pi.  8.  21  E.  3.  21.     But  f^'^r^*}^ 

^u**"^-]  ghjh\  fo?" 

this  (hall  enfue  the  order  of  the  common  law ;  but  releafe  fiiall  cnfoe  the  order  and  nature  of  um 
laud  or  inhericancci  and  (hall  He  a  bar  toallch^^c  may  claim  the  land ;  quod  nun  nega^'.ur.  ^r»  Ga^* 
ranties,  pi.  69. cites  ix  £.  3.  21.  »nd  iz  E.  4.  10. 

[2.  [But^  the  defendant  cannot  rebut  them  by  a  collateral  warn, 
ranty  of  the  ancefior  of  the  plaintiffs^  from  whom  the  land  does  not 
cwie^  becaufe  the  plaintiffs  could  not  be  vouched  if  the  land  (hould  F  100  1 
be.demanded  bv  another  without  aflets.  17  E.  3,  61. 1 

[3.  But  he*rnay  rebut  them./>y  a  collateral  warranty  with  affetsx 
for  there  they  ought  to  be  vouched  by  reafon  of  their  pofTeffion,  it 
(he  zBiVQfx  was  brought  1>y  %  ftranger.  17  £•  3.  $i,j 


N  3  (F.  c)  Rebulte»i 


* 


(F.  c)  Rebutter.    In  mohat  Cafes  it  may  be. 

f^J^J^    [  !•  pprHE  R  E  tbi  tenant  may  vou^h  he  flwdl  not  rebut.  315  Ec 

•hat     man  Z*  S^*  J 

c»;w  t  vnu  h  hy  force  of  wmr/mty  creatcH  "Mtib  tm  ufe^.yH  he  may  rtbut  hy  it ;  ^nd  fo  the  warranty  U  of 

fficcU  ft  Roll.  787.  pL  I.  in  cafe  of  Tebbe  v.  PoppWcU, 

f  a.  If  feoffee  with  warranty  to  him  and  his  afftgns  aliens  and  re^m 

takes  eflate  to  him  and  his  tuife^  and  after  they  are  impleaded  hy  the 

heir  of  him  that  created  the  warranty^  they  (ball  not  rebut  him,  bc- 

caufe  they  may  vouch  the  baron,  and  fo  come  at  the  warranty.  25  E, 

3.  50,  per  Curiam.  ] 

8.  p.  Br.  3.  If  the  haron  has  caufe  ofaStion  to  the  land  of  which  his  feme  is 

Voucher,      ^ound  to  Warranty^  he  ihall  be  barred  and  rebutted  by  the  warranty  of 

13  Iff.TcT   ^^^  ^^^^  *f  fl^c  be  alive  at  the  time,  &c.  Br.  Voucher,  pi.  x3J,  cite* 

-^Br.Gar-    II  Aff.  10. 

ranticsy  pi. 

43.  cites  S.  C*  and  M.  1 3  £.  3.  Ibid.  pi.  70.  cites  S.  C. 

4.  Trefpafeyir  taking  of  toll  contrary  to  the  grant  ^H'  3-  the 
defendant  pleaded  a  grant  of  King  John  ofthefatd  cufionh  the  plains 
tiff  alleged  a  compofuion  between  the  2  ^<Vj,  and  that  the  defendant 
by  takings  CfTr •  has  broke  the  compofttion  ^  and  per  Knivet,  clearly  he 
fhall  plead  as  here,  and  (ball  not  be  drove  to  the  writ  of  covenant, 
and  by  confequence  may  rebut  in  fuch  cafe.  Br-  Barrci  pi.  107.  cites 

.       39  E-  3-  '3- 

5.  If  2  exchange  lands,  and  the  one  enters  by  the  exchange  mtg 

the  land  of  the  other,  and  enfeoffs  the  other  of  his  land  which  the 
ether  had  in  exchange^  and  after  the  feoffee  is  impleaded  and  vouches 
by  the  exchange,  the  other  may  rebut  him  of  the  voucher,  inafinucb 
as  he  is  in  by  the  feoffment  and  not  by  the  exchange,  as  it  is  laid, 
Br.  Voucher,  pi.  148.  cites  45  E.  3.  20. 

6.  Where  I  grant  to  my  tenant  to  hold  without  impeachment  of 
wqfte^  or  that  he  Jhall  not  b^  impeached  by  ceffavit^  in  this  cafe  the 
tenant  may  rebut  oy  it,  ^lviA  Jhall  not  be  compelled  to  fue  writ  ofco-. 
venant.  Br.  Barre,  pi.  25-  cites  19  H.  6.  62* 

7.  If  one  gives  ]znd  \n  frankalmoigne  or  frank-marriage^ht^czn* 
not  have  a  contra  formam  feofFamenti,  beciufe  there  is  no  certain 
fervice  contained  in  the  feoffment  or  gift,  and  therefore  out  of 
the  ftatute  of  Marlbridge,  cap.  9.  but  he  may  rebuf.  ^  Inft, 
118. 


[167]  (G.  c)  ^Rebutter.      What   Perfon.      In  Rcfpc£^ 

of  Eftatc.     In  of  other  Eflate. 

A  rrKin  may  [l«  111  £  who  IS  in  of  Other  eftate  ihay  rebut,  as  if  tbi  warranPf 
civcd  +1  ^^  annexed  to  an  ejiatt  tail^  and  ifonee  teafes  fw  Ufe^  hy 


(Houc^er*  167 

vihlch  he  gattn  tiftt^  yet  if  he  be  received  upon  default  of  leflee,  be  ««».  *«•  by 
tnay  rebtA  the  donor.    45  E.  3.  18.  b.j  ;;'Sf7;« 

(hall  rebut  the  pbintUf  or  demandant  by  warranty  of  fct  tail,    Br.  liarre,  pi.  13*  cites  45  £• 
3.  i«. 

w1&  where  a  #7/1  iir  /<ir7  is  made  to  the  baron  andfimt  with  laarranty,  and  ibey  Uajgfor  flft,  and  the 

Ummi  f s  imftradtd  hy  one  who  is  htir  |o  r/v  warrantyy  ami  malus  d' fault  ttft  r  djaulii  and  the  hart)n  aod 

feme  are  received  hy  this  reverfion  hecnufe  thoy  leafed  for  life  the  revcrfion  to  them,  yet  they 

m:\y  rebut  the  pl.iini  iff  by  the  warranty  of  tail.   Br.  Ihid.        ^ud  yit  if  they  Inzd  vouthtd^  the  vmsba 

Jlijuld  not  Qf  compiCd  to  w^trantf  Imt  only  tJLut  uil\  note  a  dlvcrfity.    Br.  Ibid. 

2.  A.  feifed  in  fee  Ir.ftnffed  J.  S.  and  TV.  R.  to  the  vfe  of  bimfelf  Cro.C,iA^. 
and  M.  his  wife  for  tL'tr  livesy  remainder  to   B.   their  eldeft  fon  in  anuWhat^s 
taii^  remainder  to  C.  the  %dfon  in  tail^  &c.  remainder  to  his  daughters  between 
in  tailj  remainder  to  the  right  hei^s  of  his  dau^Jjters  {of  A."]  after-  'he[  J  if  at 
wards  A,  by  d^ed  ivith  livery  and  fifin  ^avc  to  Q,  and  iC.  his  wife  J^^jedti'* 


aud  to  the  heirs  of  the  My  of  C  of  K.  he^otten^  remainder  to  the  cro.  C.  dif- 

1      •  /"#•  fj  1        •  ••'         *      ■%.  M  •-!  .        e  .t  . 


rendered  to  A,  for  life^  [for  a  week]  remain  Jcr  to  C  and  K.  as  before^  the>oint  of 

A.  died.  M.  entered.  B.  furvived,  and  was  heir  to  A.  M.  died  B.  ^^^^^f  ^^^"4 

entered.     It  was  objctSled,  tlut  after  the  fine  levied  by  A.  with  ^  not  meii-. 

under  to- him  for  life,  remainder  to  C.  and  K.  they  were  in  of  lioucd. 

otlier  cilare  than  that  to  which  the  warranty  was  annexed.     But 

refolved  contra  ;  for  the  fine  operated  upon  the  revcrfion  of  A.  and 

is  in  confirmation  of  the  firft  eihite  of  C.  and  K.  but  admit  that  he 

be  in  of  other  eftate,  yet  he  may  rebut  well   enough   by  force 

of  the  warrantv.     And  therefore  judgment  in  ejedlment  was  given 

for  the  Icil'ee  ot  C.  Jo.  199.  pi.  15.  Mich.  4  Car.  B.  R.  Kendal  v. 

Fox. 


(H.   c)      Procefs    and   Proceedings    In    Voucher, 

&c. 

1.  T  F  the  tenant  vouches  foreigner^  the  voucher  fl>aU  he  determined  Br.  Morf- 
'*'   in  hancoy  and  if  the  vouchee  be  returned  fummonedy  and  makei  d.mccftor^ 
default y  the  aj]tfe  fbalt  be  remanded  in  pais  without  re-fummgning  the  s!c!^**^"^ 
vouchee^  and  if  the  demandant  recovers  there  againft  the  tenant,  the 
tenant  jhalltnake  the  record  come  into  bank^  and  there  (hall  have  judg- 
ment over  in  value.*    iir.  Voucher,  pK  90.  cites  3  Aff.  10. 

2.  When  the  heir  is  vouihtd  within  age^  and  the  demandant  fays 
that  there  is  nofuchy  &c.  for  he  died  in  the  life  of  his  father,  writ 
Jhall  not  iffue  tofumnons  him^  by  which  the  death  may  be  returned, 
nor  the  demandant  cannot  fay  that  he  is  of  full  agCy  and  tray  that  hi 
may  be  viewed  \  for  there  is  no  fuch*  Br.  Counterplc  de  Voucher, 
pi.  39.  cites  7  Art'.  4. 

3-  Pracipe  quod  rcddat  againft  baron  and  feme  tenant  in  dower j 
who  was  received,  &c.  and  vouched  the  heir  within  age,  and  prayed 
that  the  parol  demur  for  his  nonage,  and  prayed  that  be  be  ftim^ 
Pfined  in  this  county  and  in  %  others  \  and  the  demandant  faid  that 

N4  he 


i67t  Uonthtt* 
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be  has  aflets  in  this  county  where,  &c.  and  prayed  that  the  proceft 
be  continued  there  ^  et  non  allocatur.  Br*  Voucher^  pi.  65.  cites 
21  E.  3.  34. 

4.  In  praecipe  quod  reddat,  if  the  tenant  vouches  at  the  day  g/ 
the  fummons  returned'^  the  demandant  Jhall  not  have  counterpUa  that 
the  vouchee  is  now  deady  but  Jicut  alias  ihall  be  awarded,  and  this 
ihall  come  by  return  oftheJheriff\  but  at  the  day  that  the  tenant 
vouched,  the  demandant  might  have  faid  that  the  vouchee  is  dead  ; 
but  contra  when  it  is  incurrred  in  procefs,  Br.  Counterple  de 
Vou?:her,  pK  30.  cites  21  E.  3.  36. 

5,  Pracipe  quod  reddat  was  brought,  and  the  tenart  vouched^ 
and  pro^efs  fued  agairifl  the  vouchee  to  the  fequatur  fub  fuo  periculo^ 
which  was  returned  tarde^  ard  the  vouchee  did  not  come ;  and  the 
demandant  had  judgment  to  recover  againft  the  tenant,  and  the 
tenant  in  mifcricordia,     Br.  Soquatur,  pi.   i.  cites  42  i^.  3.  13. 

^in/per  6.  In  dower  the  tenant  vouched  the  heir  of  full  age  to  parcel  and 

Finch,  in  Jhewed  deed^  as  he  ought,  and  for  other  parcel  he  vouched  the  heir 
temtnt  t««-  ^^  Ward  of  S.  for  parcel^  who  had  parcel  of  the  land,  and  in  ward 
ebtstbe  heir  of  W.  who  had  the  rcf^  as  he  ought,  and  prayed  that  they  may  b$ 
4frl^H*^t*  Jummoned  in  this  county  and  in  divers  others^  viz.  the  one  guardian 
*cou»hf'^the  of  the  body  in  this  county,  and  in  another  county,  and  the  heir  in 
judgmeniniaU  this  county  folcly,  and  the  other  guardian  in  another  county ;  and 
U  that  fit  fummons  to  warranty  iflucd,  and  the  .guardian  who  was  vouchccj 
^v^fttbe'keir  J^  the  forcigu  coimty  came,  and  the  other  who  was  vouched  in 
tf  he  1ms  [of-  the  fecond  county  made  default,  and  where  the  heir  was  vouched 
fij^'jatulibat  Qf  fyji  j^gg  i^g  ^jis  effoigncd,   and  ^his    guardian  who    appeared 

Wi^Ptace,  ^^^  ^^^^  ^^   *^*s  the  body  of  the  heir,  and  part  of  his  land,  of 

and  other-  the  grant  of  the  king,  till  full  age,  and  demanded  judgment  rege 

wife  ihat  inconfulto,  &c.     Belke.  faid,  you  (hall  not  be  received  to  fav  any 

lurainft^he'^  thing  i^j  delay  of  the  demandant  till  the  other  comes  ;  but  per  i  inch., 

tenant,  and  in  precipe  quod  reddat,  it  is  as  you  fay,  the  one  (hall  have  idem  dies 

he  over  in  (ill  the  Other  comes ;  but  upon  voucher  in  ward  in  writ  of  drwer^ 

eainft*the  ^^^y  one  is  vouched  for  his  portion^  and  he  who  comes  firjf  Jhall  be 

heir  when  received  tofpeak  for  his  portion.    Br.  Voucher,  pi.  38.  cites  48  E. 

he  hat  F*^-     o.    r. 

when  the  heir  is  vouched  in  ward  there  every  one  (hall  anfwer  for  his  portion,  and  the  deman- 
dant (haU  recover  againft  the  tenant,  and  he  over  n^ainft  every  one  for  their  prntion,  to  that  he- 
fore  the  tenant  ha«  recovered  in  value  againlt  them,  he  ih:i)V  have  their  poriioii  extended  ;  for 
though  th«  one  b^  afTets  to  make  in  value,  yet  every  one  ihall  render  according  to  his  portion. 
Ibid. 

7.  Grand  cape  (hall  not  i/Tue  till  the  extent  be  returned,  and 
idem  dies  given  to  the  eilbign.    Br.  Voucher,  pi.  3^.  cites  48 

E-  3-  5- 

Br.  Jurif.         8.  Formedon  in  the  county  of  Chefter,  the  tenant  vouched  to 

diaion,  pi.  y/^rranty  two^  who  (hall  be  uimmoned  in  the  fame  county^  and  % 
41.  ci  es  jv.  ^jj^  Jhall  b€  Jummoned  in  the  counties  of  D,  and  N.  becaufe  he 
had  nothing  in  Chefter,  and  prayed  that  they  be  fummoned  in  the 
fame  county,  or  in  ail  the  counties  as  the  law  will,  by  which  the 
'  jtijiicis  of  Chejler  lent  the  record  into  bank  \  and  Hamur  would  have 
had  pirocefs  a2ainu  the  two  in  Chefter,  and  idem  dies  given  to  the 
•  «>    .  -  - *         ^hifd;, 


t]2ird)  and  proccfs  here  againft  the  third ;  bat  per  Belke.  frocefs 
Jhall  be  made  againfl  them  in  common^  and  at  one  and  the  fame  timei 
for  if  the  one  appears,  he  (hall  not  be  put  to  warrant  before  the 
other  comes,  or  tiU  the  procefs  be  determined  againft  him,  and 
therefore  procefs  (hall  be  made  here  againft  all,  as  in  curia  magis 
digna ;  by  which  it  was  awarded  that  procefs  Jhall  ijfue  to  the  prince 
tofummon  the  two  in  Chejier^  and  procefs  to  the  fheriff  of  D,  and  Ni  • 
to  fwnmon  the  other  tl^ere^  and  when  the  warranty  is  determined 
here  in  bank,  all  (hall  be  remanded;  Quod  nota.  Br.  Voucher,  pL 
41.  cites  49  E.  3.  9. 

9.  Where  three  writs  are  returned  and  none  of  them  ferved  againft 
the  vouchee^  the  demandant  (hall  recover  againft  the  tenant,  and  he 
(hall  not  hiive  in  value  againft  the  vouchee ;  contrary  where  any 
%vrit  is  fcrved  againfl  him^  and  he  makes  default  at  the  fequatur. 
Br.  Voucher,  pi.  86.  cites  14  H.  6.  7. 19.  20. 

10.  Praecipe  quod  reddat,  the  tenant  vouched,  2nd  fummons  ad  f  r5Q  1 
%varrantizandum  iflfued,  and  the  (herifF  returned  quod  mandavit  baU  *■  '^  ^ 
Jivoy  &c.  qui  nullum  dedit  refponfum  \  by  which  liTued  non  omittasy 

iind  the  (htnfi  returned  quod  nihil  habetj  &c;  nee  ejl  inventus^  &c. 
as  he  ought  In  this  cafe,  contra  of  the  tenant  in  formedon  \  for  he 
ipay  be  lummoned  in  terra  petita,  by  which  ifTued  pluriesy  and  af* 
ter  plus  pluriesj  and  thcnfequaturfub  fuo  periculoj  and  the  writ  was 
notferved^  and  the  tenant  Jaid  that  he  delivered  the  writ  to  thejheriffl 
and  faicl  that  the  vouchee  is  dead^  and  that  he  died  after  the  iffutng. 
of  the  tyrit  offequatur ;  and  the  beft  opinion  was  that  the  writ  rf 
non  omittas  (hall  ftand  for  none  of  the  writs  which  is  ordinary  pro- 
pe6  upon  the  fequatur ;  for  h&  Jhall  have  funvnons-t  aliasy  pluries^  plus 
pluriesy  i^  fequatur^  over  and  above  the  writ  of  non  omittas  \  quaere. 
Br.  Scquatar,  pi.  3.  cites  14  H.  6.  7.  20. 

11.  In  fome  cafe  two  fequaturs  (hall  be  awarded,  as  where  a 
man  vouches  one  within  age^  and  prays  that  the  parol  demur ^  and  the 
demandant  fays  that  he  is  of  full  a  gey  by  which  iffues  fummons  to  he 
vitivedy  and  aliasy  and  pluriesy  andfequatury  and  if  he  appears  at  the 
fequatur^  and  is  awarded  to  be  of  agCy  then  procefs  (hall  iftue  againft 
him  as  vouchee,  viz.  by  fummons  ad  warrantizandum,  alias,  pluries^ 
and  fequatur ;  for  the  hrft  procefs  was  but  to  be  viewed,  and  not  to 
warrajit  the  land,  and  fo  two  fequaturs ;  per  Vampage*  Br.  Se- 
quatur,  p).  3.  cites  14  H-  6.  7.  20. 

12.  The  fequatur  ought  to  befufd  by  the  tenant  to  the  Jheriffy  and  it  is  called 
he  make  fuit  to  \i\\x\.toferve  it  at  his  per  iL  Br.  Sequatur,  pi.  3.  afcquaiur 
cites  14  H.  6.  7.  20.  per  Afcue,  ^^  fuo  pc- 

.  riculoy  bc- 

caufe  the  tenant  (hall  lofe  his  land  without  recompence  in  valud  ;  unlefs  be  uppn  that  writ  can 
bhu^  in  the  vouchee  to  warrant  the  lanU  unto  him^    Co.  Litt.  10 1.  b.  102.  a. 

13.  If  at  the  fequatur  the  writ  is  not  returned Jervedy  the  vouchee 
may  enter  voluntarily  \  for  at  the  fequatur  the  land  is  to  be  Joftj  but 
at  the  return  of  the  fummons  and  other  procejsy  he  cannot  enter 
without  procefs  \  for  tne  land  is  not  there  to  be  loft.  Br.  Sequatur^ 
pi.  3.  cites  4  H.  6.  7.  and  20.  Per  Darrantyne. 

14.  in  prxcipe  quod  reddat,  the  tenant  vouched  tuoy  who  entered 
^nto  (be  warranty  and  vju:  hed  the  tenant  by  a  Jlrange  natney  an^ 

(hewed 


• 
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ihewed  caufe;  the  voucher  was  granted,  and  procefs  iflued  againit 

kirn;  quod  nota;  though  he  was  the  tenant  who  had  appeared^ 

and  had  vouched  before;  quod  nota.     Br. Procefs, ph  115.  cites 

11  £.4.  7. 

Br.Reco.         15.  If  the  tenant  vouches  and  iait  Jhertff  returm  him  fummonei^ 

▼ery^pi.  17.  ^md  he  does  not  come,  by  which  grand  cape  ad  valentiam  ifTues,  and 

Bn  Procefs    ^^  flieriff  returns  \tbai  the  vouchee  hadj  nothings  the  demandant 

gl.  157.       iball  recover,  (for  there  is  no  more  procefs  to  be  made)  and  the 

cites  &  c.     tenant  over,  Upon  2.  defiiujt.    Br-  Voucher,  pi.  140.  cites  4  H.  7. 

18.  Per  Huflcy  Ch.  J. 
JP.  C<fc  1 5,  TTie  procefs  whereby  the  vouchee  is  called,  is  a  fumtnonea% 

^^^'^  ad  warrantizandum;  whereupon,  if  the  flieriff"  returns  that  the 
vouchee  is  ilimmoned,  and  he  mates  default^  tlien  a  grand  cape  ad 
vatentiam  is  awarded ;  and  if  he  makes  default  again,  then  judgment 
is  given  againft  the  tenant^  and  he  over  to  have  in  value  againjl 
the  voucbecy  if  the  vouchee  appearSy  and  after  makes  default^  then 
farvum  cape  ad  valentiam  is  awarded;  and  if  he  makes  default 
againy  then  Judgment  as  before.  But  \l  ^z  jheriff  returns  that  the 
vouchee  hath  nothingy  then,  after  writs  of  alxas  and  pluriesy  a  writ 
cffequaturfubftto  periculo  fliall  be  awarded ;  and  //  the  like  return 
he  madcy  then  ihall  the  demandant  have  judgtnent  againft  the  tenanty 
but  not  to  recover  in  valucy  becaufe  the  vouchee  was  never  warned^ 
and  it  appears  that  he  has  nothing.  But  in  the  cape  ad  valen- 
tiam, it  appears  that  he  has  afliets ;  ;Mid  his  making  default  after 
fummons,  is  an  implied  confeffion  of  the  warranty.  Co.  Litt« 
101.  b.  ,  ^ 

(L  c)     Pleadings  by  Tenant. 
[170] 

When  the  I.  '\X7'  HERE  rent  charge  is  demanded  by  formedcny  &c.  the  te-i 

tenant  in  VV   „g|,^  jp^y  youch,  but  then  he  ought  to  fay  that  the  rent  in 

Cttod^cUdat  ^^^^  '*  ^^^*  ^hargcy  and  that  J.  N.  wasjeifed  of  the  land  out  of 

0/nnt  van-  tvhicby  &c.  dif charged  of  the  renty  and  infoffea  him^  ice.  and  vouch 

€besoftb€  9f  the  lend'y  per  Littleton,  quod  non  negatur.     Br.  Voucher,  pi. 

't/iv  112.  cites  10  £.4.9- 

tU  rentf  there  he  mairyt  tnfl-'w  Ijaw  it  wssdiCcharged  in  the  hands  of  the  feoflfec  ;  for  thcdera^tniUnt 
lias  nothing  to  do  with  the  \v;irninty ;  for  he  is  not  to  |^e  charged  with  it.  But  when  the  vouchee 
^omes  in,  thne  he  wiw  vouches  ought  tn  Ibew  cauie  ;  ff)r  the  vouchee  is  to  l>e  chaiged.  Br. 
youcher,  pi.  8S.  citc^  21.  H.  7.  9  -Br.  Recovery^  pi.  15.  cites  21  H.  6.  10. 

2.  If  feoffor  will  implead  one  that  comes  in  en  le  poft,  the  te- 
nant may  in  his  plea  fet  forth  the  matter  and  conclude  his  plea  fi 
contra  ivarrantiaw  fuam  he  Jhould  be  impleaded  \  but  in  this  cafe  the 
plea  cannot  be  concluded  generallv ;  but  he  that  vrikl  make  ufe 
of  this  plea  coming  in  en  Is  poft  muft  conclude  in  this  fpecial 
manner.  And  if  me  party  may  do  this  againft  the  feoffor  him- 
felf,  why  may  he  not  do  it  againft  the  heir  ?  There  is  no  odds  when 
Lhe  warranty  defcends ;  for  it  is  the  eftate  that  is  warranted. 
MS.  Rep.  Micl\.  5  Annae  ^,  Jl.  P^r  Cur.  Jn  Cafe  of  Smith  v. 

I'indaL 

(K.  c)    Pica*-: 
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(K.  c)     Pleadings  by  Voucbet^ 

I.  T  N  admeafurement  of  pafture  the  tenant  by  his  warranty  wat 
^  received  to  fay  that  the  demandant  was  his  tenant  \  judgment 

of  the  vnit  brought  by  the  tenant  againft  the  lord.  Tfaeloal's  Dig* 
of  Writs,  lib.  13.  cap.  lo.  f.  17.  cites  tempore  £.  i.  Admea^ 
furement,  1 1. 

2.  It  is  faid  that  the  vouchee  may  plead  variance  b.fween  the  m« 
ginal  writ  and  the  pone^  and  the  like.  Theloal's  Dig-  of  Writs, 
lib.  13.  cap.  10.  f.  3.  cites  tempore  £.  i.  Br.  86i. 

3.  Vouchee  may  plead  omijion  of  blood  in  the  defcent  in  writ  of  s.  P.  in  fof. 
right.     Theloal's  Dig.  of  Writs,  lib.  13.  cap.  10.  f.  3.'  cites  mcdonin 
tempore  E.  I.  Br.  86i.  ^^^'-^s. 

I I,  cites  Mich.  18  B.  3.  42.  and  Trio.  27  E.  3.  78.  and  Parch,  ax  H.  6.  39.         ■      S.  P.  Ibid> 

r.  8.  cices  Hill.  18  £.  a.  Formedoci»  59.  So  in  wiit  of  aiel  by  parcenen  the  tenant  by  his 

warranty  was  received  to  abite  the  writ  for  rtfatgnancy  in  the  difcati  aftptirtnt  In  tbt  earn,    TheloaTt 
Dig.  of  Wrics>  Lib.  13.  cap  10.  f.  9.  cites  Trin.  3  S.  3.  Joinder  in  A&ima,  29. 

4.  The  vouchee  camiot  plead  to  the  form  of  the  writ.  Theloal*s 
Dig.  of  Writs,  lib.  13.  cap.  10.  f.  I.  cites  M.  3  £•  2  Voucher. 
250.  2  £.  3.  40.  and  2  £.  3.  Br.  251.  > 

5.  It  was  (aid,  that  where  the  tenant  admits  the  writ  good  in  a  TbeiRow 
hamlet^  the  vouchee  by  this  may  counterplead  the  lien.  Brook  feys,  ^^'  J^ 
quaere  inde,  and  this  in  plea  of  the  land;  it  feems  to  be  precipe  thattUfJau 

?uod  reddat.   Br.  Counterple  de  Garrantie,  pi.  9.  cites  5  £.  2.  and  ^bcrttu 
itz.  Voucher  251.  tcnementi 

'*  are  fuppo- 

fed  to  be,  if  not  a  vUl  htt  n  hrmltt,    Ttieloal's  Dig.  of  Writs»  lib.  13.  cap.  10.  f.   T.  ^es  M.  5  E. 
a.  Voucher  951.  and  with  this  ajpree^  T.  2».  E.  3.  8. 

*  Preecipi  uuod  reddat  is  trough  in  S.  wbereai  tbt  land  is  in  D.  and  ihe  imant  aretpttdtbi  writ,  and* 
vouthtd,  and  the  vouchee  entrred  int0  the  vf.irror.tyf  and  pleaded  in  hntf  where  In  ndght  ba^  flcadal  tb\t 
nintter  lotbepha  \  and  fo  he  loft  the  adv.int^ge  :  (or  he  cannoc  abate  the  writ  by  this  miftake  o£ 
the  vill,  becaufe  the  tenant  has  affirmed  it,  but  hereby  he  might  have  drove  him  from  the  place 
Br.  Brief,  pL  186.  [187]  cites  ai  H.  6. 12.  13.  ^F 1 7  ll 

^.  Tenant  bv  his  warranty  (ball  plead  the  mifnofmer  rftbe  de*  it  ^,5  f^^d 
mandant.  Thefoal's  Dig.  of  Writs,  lib.  13.  cap.  lo.  f.  4.  cites  that  the  te- 
Hill.  7  E.  2.  Voucher  250.  "*"^  ^y  ^^ 

.  '  -*^  warranty 

Aiairplc:td  mifnoffmr  ofthg  mether  of  the  demand^mt,  TheloaPs  Dig;,  of  Wrirs,  lib.  13.  cap,  to.  f.  20. 
cites  H.  10  £.  x.  490.^-— S.  P.  viz.  th.^t  (he  had  anotlier  name  of  liaptifm.  Ibid.  f.  19.  cites 
Hill.  44  E.  3.  £ftoppel  S.  ■  But  Ibid.  S.  11.  cites  Mich.  15  B.  3.  Eftoppel  238.  That  in  wri^ 
of  cofina(;e  the  tenant  by  his  warranty  (hall  not  plead  to  the  wric>  thjt  tU  anafor  af  tin  dmmdemi. 
^/wbeff/eijirtf  &C.  bad  antHher  name  ofhajfti/m, 

7.  In  writ  of  entry  in  the  po/J  againji  haron  and  feme^  fuppoftng  Bat  this 

that  the  feme  fote  entered,  &c.  the  tenant  by  his  warranty  may  have  challenge 

challenge  to  the  writ,  and  (hew  diis  matter  in  abatement  of  the  *®^''t^*** 

writ,  inafmuch  as  the  entry  of  both  ought  to  be  fuppofcd.    The-  fore  the  ^' 

loal's  Dig.  of  WritS|Ub«  13.  cap.  10.  cites  Mich.  9  £.  2.  Br.  view,  o. 

8l2t  then*'i<eit 

^^  will  not  a- 

ft^te  ^  writ.    Fitch.  Brief,  pL  8 1 1«  citek  S.  c. 
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So  m  writ  8,  In  writ  of  entry  within  the  degrees,  the  vouchee  was  received 
of  entry  out  to  fey  that  be  entered  by  amther.     Thcloars  Dig.  of  Writs,  lib<  13. 

Kr^,1hc     ^^P'  '®*  ^'  ^'  ^^'^^  3  ^'  3-  ^^'  North.     Br.  742.  22  H,  6.  15. 

vouchee  was  received  toftlend'm  abatement  of  the  writ,^/V/'x  wt^  v;Uhin  the  dtgrecs.  Tlieloal's  Dij. 
of  WritSylJb*  13.  cap.  10.  f.  a.  cites  H.  22  £.  5.  x.  and  24  £.  3.  31.  40. 

Where  I  9-  Tenant  by  his  warranty  may  plead  parcenary  of  the  part  of 

itf^ffif^nd  the  demandant  m  abatement  of  the  writ.  Theloal's  Dig.  of  Writs^ 
h^^,     lib.  13..  cap  10.  f.  5.  cites  Mich.  9  E.  3.  467. 

and  vouches  me,  I  ihall  not  abate  the  writ  by  the  jUnUiuncy^  hxjxjhall prtv  it  upnn  the  Ueriy  and  ouil 
btm  of  the  warranty.     Br.  Voucher,  pi.  70.  cites  ai  H.  6.  ^6.  «     Tlie  vouchee  cannot  plead 

jouaenattcy  or  f.veratumuicy  after  entry  into  the  warrnnty  in  abatement  of  the  writ,,but  ihcy  arc  good 
counterpleas  of  the  lien.  Theioal*s  Dig.  of  Writs,  lib".  13.  cap.  10.  f.  16*  cite*  M.  la  H. 
i.  15. 

10.  In  fbrmedon  the  tchant  by  his  warranty  was  received 
to  fay,  that  an  ancejior  of  the  demandant^  to  whom  the  deman^ 
dant  is  not  made  heir^  was  Iq/i  feifedj  &c.  Theloal's  Dig.  of 
Writs,  lib.  13.  cap.  10.  f.  4.  cites  Mich.  6  £•  3.  288.  and  21 
H,  6.  39. 

ITMftnwrit        1 1.  The  vouchee   before  entry  into   the   warranty,   may    fay 

J^^d**^    ^Afl/    the  tenant  is   dead.     Theloal's    Dig.    of  Writs,  lib.    13. 

feRwTtbe     <^*P-  *^-  f*  6.  cites  Pafch.  10  E.  3.  503.  *  5  H.  7.'  40.  and  14 

vouchee        H.  6.  7* 

can  MO/  fay 

fAw#  iA«f/<MJM  «>  <<<«<l  before  entry  into  the  warranty.    Theloal's  Dig.  of  Writs,  tib.  13.  cap.  ?o.  f. 

13.  cites  Mich.  2^  E.  3.  6a.  .      But  after  entry  he  (hall  plead  ihiu  one  of  the  tenanti  is  tkoA*  The- 

loal's  Dig*  of  Writs,  lib.  13.  cap.  10.  f.  13.  cites  Mich.  44  E.  3.     Voucher  67. 
•  Br.  Voucher,  pi.  195.  cites  5  H.  7. 3S.  39.  S.  C.  That  the  vouchee  may  plead  the  death  of  tb« 

tenant. 

He  was  re-  12.  The  vouchee  (hall  plead  difcontinuance  of  the  procefu  The* 
csivedto  jbal's  Dig.  of  Writs,  lib.  13.  cap.  lo.  f.  6.  cites  Pafch.  10  E.  3. 
^s«  «./-  503.     5  H.  7.  40.  «.d  14  H.  6.  7. 

Kuoril  in  tbt  fttmmons  ad  warrantizandum.    Theloal*s  Dig.  of  Writs,  lib.  13.  cap  to.  f.  15.  cites  H« 
3  H.  4- Il- 
ls. Tenant  by  his  warranty  may  plead  to  the  matter  of  the 
count  and  writ,  as  repugnancy  between  the  writ  and  ttoe  count  in 
matter.  Theloal's  Pig  of  Writs,  lib.  13.  cap.  10.  f.  8.  cites  Mich. 
10  E.  3. 537. 
r  172  1        ^4*  '^^  vouchee  in  entry  in  the  pojfy  pleaded  to  the  writ  that 
Enir  imtbc    '^'  demandant  might  have  had  writ  of  entry  within  the  de^rees^ 
peji^mnftt,  Br.  Enter  en  le  per,  &c.  pi.  38.  cites  22  E.  3.   i.  and  Fitzh^ 

whomcbed  Voucher  I3I. 
the  Imr  of 

the  diffeijor,  who/uV  that  the  dijfrifor  diedfeijedt  an4  he  entered  its  heir,  and  indowed  the  feme  of  the  di/fciforf 
named  in  the  nunt,  and  opened  the  two  parts  rrjtdue  to  another  named  in  the  nurtt,  and  fo  the  demandtnt  may 
km»  writ  withtn  the  degrees ;  judgment  of  writ  in  the  ^,  and  the  writ  was  abated  by  award;  for  k 
Ihall  be  again^  the  fime  in  the  per ;  for  (he  is  in  by  her  baron^  and  (hall  be  ajrainft  the  other  in  the 
per  4c  pui ;  for  per  Wilby,  it  (hall  not  be  in  the  poll  where  it  may  be  within  the  degrees.  Br. 
Voncher,  pi.  78.  cites  a^  £.  3.  yo.     1  Br.  Brief,  pi.  46.  cites  S.  C.        ■    "  Br.  Enter  en  ^e 

per,  pi.  23.  cites  S.  G. 

^n  former  1 5-  Cui  in  vita  in  the  poft,  the  tenant  voucl;ied  W,  coufin  and 
^,thete.  heir  of  W.  Knivet  bid  him  fhew  how  he  is  coufin  and  heir^^  but 
fitt^itonehtd  fcncot  faid  he  ihall  not  upon  the  voucher  but  upon  the  warranty  de^ 

raig^edy 
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Yatgned^  quod  non  negatur.     Br.  Voucher,  pi,  57.  cites  38  E.  »i</Ciand 

o    Tf  heir  of  B. 

^  ^*  and  (hewed 

how  coufin.    And  per  tot.  Cur.    He  nad  notjhfw  how  nufin  in  this  a^ODf  and  Che  record  was  eo- 
.  tered  without  the  cofmage  &c.    Br.  Voudier,  pl*  76.  cites  15  £.4*  4. 

1 6.  A  man  vouched  the  heir  by  lien  anceftreU  who  came  and 
pleaded  riensper  difccni^  and  the  other  e  contra.  Br.  Voucher,  pi* 
128.  (bis)  cites  38  £.  3.  22. 

17.  Mortdanceftor  by  4,  where  the  tenant  vmched  to  warranty  Br.  More* 
in  a  foreign  countyy  by  which  the  record  was  fent  into  bank,  and  danccftor, 
procefs  made  agaiiift  the  vpuchee^  who  came  and  entered Jimply  inU  s/c  Brook 
the  warranty  J  andfuid  that  A.  wasfe'tfed  in  fee^  and  took  him  to  ha^  fays,  and  lo 
ron^  and  had  ijjue  7.  and  died^  and  he  is  tenant  by  the  curtejy^  the  f«c  that 
reverjion  to  y*  ana  prayed  aid  of  him,  and  that,  the  parol  demur  ccftorlhal! 
by  nonage ;  and  there  it  is  agreed,  that  though  he  entered  fimply  be  taken  m 
into  the  warranty,  yet  he  warrants  only  fuch  cftate  as  he  has  in  poj^  the  county, 
J'ejfiony   viz.  the  tenant  who  has  vouched  him.  And  fo  fee  that  JJ^^^*'* 
he  may  fay  that  the  tenant  has  only  the  ejiate  for  lifcy  and  that  he  vouch  at 
himfeifhas  only  ejiate  for  life\  nota.     Br.  Voucher,  pi.   16.  cites  large  in 

Brook  fays  the  cafe  feems  to  be,  tliat  4  tLtu^bters  were  6/1/ ;,  ,thc  on:,erj:rcd  into  tht  tvZv//',  and  tvok 
baim,  and  had  iffue  a  iLiurbur,  and  dud  ;  the  oarciO  tenant  by  the  curtefy  made  leajc  to  the  tenant  for  hn 
cxn  hjtf  the  twtt  aunts  nud  the  niece  joimd  in  nnrtdaKCt  flur,  agninji  the  tennut^  and  be  vouched  the  tenant  by 
ihr  curtt/y,  and  ^myrd  aid  of  his  onun  daughter,  ont  ofibe  demand  wt* ;  and  after  the  nioce  was  noufttiC644 
lumrDooed  and  fevered.    Cr*  Voucher,  pi.  i6« 

18.  Tenant  by  his  warranty  m^y  fay  that  the  demandant  has  ano* 
ther,  writ  pending^  ice,  per  Finchdcn.  Theloal's  Dig.  of  Writs, 
Jib.  13^  cap.  10.  r.  14.  cites  Pafch.  41  £.  3.  11.  and  (ays.  See 
Trin.  5.  H.  7.  39.  Quaere. 

19.  In  praecipe  quod  reddat,  if  the  vouchee  comes  and  demands 
the  Hetty  he  (hall  not  fay  after  this,'  that  the  tenant  is  not  tenant ; 

'^uod  nota  bene«     Br.  Counterple  de  Garrantie,  pi.  1 1«  cites  45  £• 

20.  Pracipe  quod  reddat  again/l  A.  of  2,  acres^  and  another  pracipe  Br.  Brief, 
.  in  the  fame  writ  againjl  B,  of  two  acresy  and  A.  vouched  B,  to  Ad  came,  P^  3^: 

and  Jaid  that  the  land  demanded  again/f  him  in  the  one  praecipe  is  ^^  ^^^ 
the  fame  tand  tohich  is  demanded  again/l  A,  who  vouched  in  the  firft 
praecipe,  judgment  of  the  writ;  and  no  plea,   becaufe   A,    who 
vouchcdy  has  affirmed  tht  writ  good,     Br.  Voucher,  pi.  36.  cites  46 

E-  3-  33- 

21.  In  formedony  &c.  the  vouchee  Jhall  not  have  plea  to  the  writy  s.  P.  Br. 

.  where  the  tenant  has  admitted  the  writ,  unlefs  in  matter  apparenty  a?ul  Voucher, 
things  which  trench  to  the  mifchief  of  warranty.  Br.  Voucher,  pi,  ^l^J^^'^ 
70.  cites  21  H.6.36.  Perhfewton.  3.70. 

22.  In  formedon  the  tenant  vouchedy  and  the  vouchee  came,  and  Br.'Garran- 
entered  into  the  luarrantyy  TiXiA  pleaded  releaje  with  warranty  of  an-  tJes*T>l.33. 

,  ceftor  collateral  of  the  demandant,  whofc  heir,  &c.  to  J.  N.  then  te-  ^^?  ^(  f  * 
nant,  &c.  Que  Eftate  *  he  has ;  and  a  good  plea,  and  yet  the  vouchee  m..y^picad' 
is  tenant  by  the  warrantyy  but  not  tenant  in  fa^,     Br  Voucher,  pi.  reieafs 
72.  cites  22  H.  6.  12.  "^-^«  ^"!-^« 

'  tciunt  af- 

ter the  entrinj  into  the  warranty.    Br.  Voucher^  pi.  105.  c!te»:  ?  H.  7.  -58,  •^9.         '  ■    ■  ^VW  »er 
•  Port,  if  the  dtm^ndant  tctijei  .•//  fiii  n^Lt  ti  tU  -jiuiketi  oji^r  s*s.:*  h  ts  eatend  ints  the  ivarranSy^  t!m 

*L»733 
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173  ^  (ttottcfter; 

b  »  fCMd  bsr  I  for  Jifter  tkii  he  h  tnann  utUw^  and  conies  in  loco  tenentis^    Br.  Vouchtr,  pi.  fi^ 

23.  If  /»  writ  of  entry  in  the  per  iff  euij  the  tenant  vouches  btni 
in  the  per,  he  may  enter  into  the  warranty,  and  plead  in  abatement 
of  the  writ,  by  folfifying  the  entry ;  per  Port.  Quod  tota  Curia 
conceffit.  Br.  Voucher,  pi.  72.  cites  22  H.  6.  12. 

24.  In  praecipe  quod  reddat  the  tenant  vouched  one  within  agkf 
and  prayed  that  the  parol  demur.  The  demandant  replied,  that  ht 
was  of  full  age,  prift.  Brown  (aid,  that  the  form  now  is  that  the 
voucher  Ihall  ftand,  and  after  he  may  fav  that  he  is  of  full  age^ 
Per  Cun  By  his  faying  that  he  is  of  full  age,  is  included  that  the 
voucher  is  granted -^  and  after  the  plea  was  admitted,  and  the  othef 
averred  that  he  was  within  agej  quod  nota«  Br.  Voucher,  pi.  75* 
cites  22  H.  6.  48. 

25.  In  praecipe  quod  reddat,  per  opinionem  Cur.  the  tenant  by 
receipt  may  fay  that  the  land  is  ancient  demefne.  Contrary  of  the 
vouchee;  per  Littleton,  &  opinionem  ciir.  Br*  Voucher,  pL  136* 
cites  2  E.  4.  27. 

26.  The  vouchee  may  have  divers  pleas  to  the  per/in,  writ,  and 
aSion,  after  the  laji  continuance,  as  the  tenant  himfelf  might  have  -, 

T^foris"'  fi>r  he  is  in  loco  tenentis.  Br.  Continuances>  &c.  pi.  8i.  cites 5  H< 

muluwtd  or    y.  40, 

cMttdafor  the  lafi  nutbmance,    Theloars  Dig.  of  Writ5,  lib.  13.  cap.  io<  f«  iS.  cites  Tdo.  5  R.  7« 
~tr.  Vouctusr,  pi.  105,  cites  5  H.  7. 1%  39.  S.  C.  U  P« 


JU  that  the 
dtmttndant 


1 

(L*  c)  Pleadings  .by  Vouchee,   where  there  is  a 

Voucher  over. 

Br.  Vouch-  !•  •  'TT  H  Y^fecond  tenant  \y  his  warranty  may  fay  that  the  firji  teft* 
«r,  pi.  167.  A    ant  by  his  warranty  is  dead.   Theloal's  Dig*  of  Writs,  lib» 

cites  s.  c.     J 2^  ^.jp^  jQ^  (^  j2.  cites  Pafch.  18  E.  3. 17. 

Refummons.  pi.  39.  cites  S.  C  But  the /irfi  tenant  by  his  wzmntfjball  not  pfeaJ  th^deAit/f 

tf  tbefecond  tenant  by  his  warranty,  afttr  that  tbcjiconj  tenant  hat  tnteteA  inh  the  wmtrMf^f  ancL  has 
pUadiitU  Theloal's  I>i£.  of  WritSj  lib.  Z3«  cap.  lo.  f.  22.  cites  Trio,  xa  R.  s.  Vouched 
Si. 

Tbcloal's  2.  Formedon  againjl.  J,  who  vouched  B*  who  entered  into  the 

Sprits  lib.  ^o^onty,  and  vouched  D,  and  procefs  returnable  o£labis  Michaclis  t 

13  cap.  \Oi  at  which  day  jD.  came,  and faid  that  T  had  brought  formedon  again/f 

f.  14.  and  jf,    the   tenant,  and  recovered  by  aStion  tried,  judgmeht  of  this 

)l\^t'^L  writ;  and  he  Ihall  have  the  plea,  per  FiiKheden  J.  clearly;  fo« 

7.  f.o.  cites    ...»  yi  '^    t    t  t-     /-ir  ^ 

S.C—      he  ts  tn  place  of  the  tenant,  and  the  tenant  himfelf  cannot  now 

In  forme-    have  it;  for  he  is  out  of  court.  Br.  Brief,  pi.  506.  cites  41  E.  3« 

mut vouched    *^»  ^'* 

$ne  Vfho  entertd  into  the  warranty  uftmfummontf  ami  vottehed  S,  vfho  Was  ftinimoned,  and  mttrri  inf» 
the  warranty»  and  vonebtdC,  and  pray <A  thai  the  ^aei  Hnrmrt  hetatife  C*is  <m  infant  ivilhin  age,  and  fa 
it  did;  and  afrsr  rtfumn:oni  was  find  againji  ibt  tmanty  the  jirfl  vmthetfand  tbtffcotid  vouchor*  but  mt 
mfrainjl  tbf  infant  who  was  vouched  ;  and  good  ;  for  he  ^as  not  ftrmmoned,  and  therefore  can- 
sot  be  rerummoned  ;  and  the fecmd  vouchee  pleaded  in  ^ar^  that  during  the  time  that  theftaroldrnMrredf 
J»  S.  brought  formedm  cgainft  him  UnatU  of  the  luwL  and  h§  tonfejf.d  tht  aSis/if  ami  demamiaMt  ttcowtred, 

0»i 


(Houcbet.  *  174 

mtd  miff  tit  fHt  tfiiitt  tht  tenant  has  \  judgment  of  the  writ ;  and  avtrrtd  the  Ftfe  0/  Inm  vfho  rec9verei 
the  cjhu  uil,  as  he  oushty  becaufe  U  is  a  particular  tftuity  and  tbeu  the  titU  cf  the  dtmandma  was  mejm 
^  befufMit  the  title  of  him  vfbo  recruited  .titd  the  judgment.  Ami  it  feems  there,  that  this  plea  does  not 
belong  to  the  vouchee  ;  for  it  was  not  in  effe  when  he  was  vouched ;  for  all  pleas  which  then  . 
Mrere  in  eflfc  %v.re  put  in  the  moutkofthe  vouchee,  and  therefore  the  vouchee  fliall  not  have  this 
plei ;  for  he  is  a  (Iranger  to  it»  and  this  matter  was  nut  in  elTe  at  the  time  of  the  vouchor 
to  w;irranty.  But  per  Townfend  &  Keblet  the  vouchee  (hall  have  thofe  pleas,  and  ievenl 
others,  which  happen  of  later  time.  Tamen  quxre  inde.  Br.  Vouclier,  pU  105.  cites  5  U.  7- 
3^'  39- 

3.  The  voucher  for  parcel  vouched  over^  and  fummons  ad  war-  Br.  Brief; 

rant'  was  awarded ;  and  as  to  the  refidue,  the  voucher  was  coun-  P^-  SS^* 

ierpleadcd,  &c.     And  at  the  day  given  thejfiy?  vouchee  came,  anJ  ^^H^t^^ 

faid  that  the  demandant  had  entered  into  parcel  after  the  lajl  continue  for  he  re. 

uance^  and  held  a  good  plea  in  his  mouth.  Theloal's  Dig.  of  WritS|  mains  te- 

lib.  13.  cap.  lO.  t  17  cites  M.  5  E.  4.  117.  nantofthk 

^       V  I  J         -r-       /  partwhicli 

is  counterpleaded ;  and  he  is  alfo  tenant  of  the  reft,  till  the  fecond^voucbee  has  emered  into  tha 

warranty.  Quod  nota.— S.  P.  Ar.d  if  the  vouchee  dies  tliey  fti.li  recover.  And  per  Cur.  This 

plea  goes  to  all  rhe  writ,  and  he  need  not  m.)k.e other  anfwer  of  tiic  reft ;  for  the  entry  into  pare* 

ihall  abate  the  whole  writ ;  f^^r  lie  has  fadified  his  own  writ  by  his  own  a£l,  and  therefore  tlic 

i»qt)eft  was  difcharfjed  as  well  of  the  counterplea  as  of  the  reft.  fir.  Voucher,  pi.  109.  cites  S.  C^^ 

Th4oal*s  Di^.  of  VVrits,  lib.  14.  cap.  7.  f.  6.  cites  14  H.  6.  21. 


(M,  c)  Pleadings  by  Tenant  after  Voucher^  &c* 

I,   1^  formedon  againfl  baron  and feme^  and  another^  tSX  vouched,  **«*»»'** 

*  andprocefs  was  awarded  againji  the  vouchee  \  an<l  after  the  •'f^f^^^^^ 
baron  made  default^  and  the  feme  was  received ;  and  the  other  and  returned^  the 
t\iQ  feme  pleaded  that  the  demandant  had  dijjeijfed  them  pending  the  tenant  can- 
wntj  ^c.  And  after,  at  another  day,  it  was  adjudged  that  they  "^^^^t* 
ihould  have  the  plea  after  the  voucher,  becaufe  the  demandant  had  dantbatdif 
accepted  their  plea  at  the  firft  day.  Theloal's  Dig.  of  Writs,  f^ij^dhim 
lib.  14.  cap.  7.  f.  I.  cites  Trin.  4E.  3.  148,  ^'^^ 

mt<mce.  Theloal's  Dig.  of  Writs,  lib.  14*  cap.  7.  f.  6.  cites  Pafch.  20  £.  3.  Voocher  127. 

2*  After  voucher  the  tenant  fhall  not  plead  to  the.^J^nw  of  the 
writ.  Theloal's  Dig.  of  Writs,  lib.  14.  cap.  7.  f.  2.  cites  M.  5 
E.  3.  223. 

3.  Nor  to  the  variance  between  the  writ  -and  fpecialty^  notwith- 
ftanding  that  he  has  waived  the  voucher.  Theloal's  Dig.  of  Writs, 
lib.  14.  cap.  7.  f.  2.  cites  Pafch.  6  £.  3.  265. 

4.  In  mortditncejior  of  rent  againji  2,  the  one  vouched^  and  the 
other  pleaded  to  the  writy  and  the  deuuindant  counterpleaded  the 
voucher,  innjmuch  as  the  rent  was  rcntfervice\  and  yet  he  who 
had  the  voucher  after  pleaded  feveral  tenancy  in  abatement  of  the 
writ.  Theloal's  Dig.  of  Writs,  lib.  14.  cap.  7.  f.  3.  cites  H.  9 
E.  3.  44.8. 

5.  After  voucher  the  Jheriff  retttrned^  that  the  vouchee  was  deadi 
upon  which  the  tenant^  being  an  infant^  would  havj  pleaded  join  ^ 
tenancy^  and  was  not  received.  Theloal's  Dig.  of  Writs,  lib.  14* 
cap.  7.  f.  4.  cites  H.  28  E.  3.  6. 

6.  The  tenant   after  voucher,  and  the  waiver  of  the  v^ueher^  ^v  rdpe 
may  fay  that  the  demandant  has   taken   baron  afier  //>/  lajl  con-  ^^[j'l^^' 

tinuance.    * 


»74  + 


^oucber. 


femet,  the     tittuance.    Theloal's  Dig.  of  Writs,  lib.  14.  cap,  7.  f.  5.  cites  It 

ttfttint  vcuco^   IT     *»     T 
*</,andpro-  ■*^-  3*  ^• 

cefs  continued  till  the  fummons  ad  warrantizandum  ficut  pluncs,  and  the  <me  fhintiff  bad  taken  b,i- 
r&nfmdittg  tU  writ,  and  was  nonjuittd  and  J^-jercd\  by  which  the  writ  was  awarded  gotnl  for  th< 
other,  and  did  not  abate  in  all,  notwithAandin^;  that  the  tenant  pleaded  it  to  the  wiit,  And  It  wm 
infixed  for  the  defendant,  that  becaufe  the  tenant  fii  ft  vouched,  and  afier  pleaded  to  the  writ,  that 
therefore  •  he  wa&  waived  the  voucher,  and  all  advr.!itages  of  the  plea,  judgment,  &c.  Et  non  al-* 
locatur.  Br.  Voucher,  pL  83.  cites  39  E.  3.  16. 

^"^T^r^^"  7*  '"^  precipe  quod  reddat,  the  tenant  vouched  M.  and  day  given 
JiMS.  c.  h  Roll'i  ff^^  ^0  procefs  awarded  \  and  at  the  day  the  tenant  coine^  and 
faid  that  after  the  laji  continuance  M.  diedy  and  vouched  y,  as/on 
and  heir  of  AL  within  age^  and  prayed  that  the  parol  demur. 
,  The  demandant  faid  that  to  the  voucher  he  (hall  not  be  received ; 
for  y.  is  a  younger  fon^  and  S.  is  an  elder.  The  tenant  foid 
prote/iando  thiU  %  is  heir^  and  pro  placito  that  he  entered  as  heit 
after  the  death  of  M.  Judgment,  and  prayed,  the  voucher,  and  be- 
caufe the  demandant  could  not  deny  but  that  J.  entered  as  hcir^ 
the  voucher  ftood.  Br.  Counterple  dc  Voucher,  pi.  25.  cites  38  E* 

o»  He  who  vouches  htm/elfcsLimot  allege  difcontinuance  of  procefs  in 
his  own  fuit.  Theloal*s  Dig.  of  Writs,  lib.  13,  cap.  10.  U  13.  cites 
M.  40  E.  3.  36, 

9.  NotCf  that  after  the  tenant  has  vouched^  and  the  fummons  ad 
tuarrant*  awarded^  the  demandant  cannot  counterplead,  per 
Finchd.  nor  fay  that  he  who  appears  as  vouchee  is  the  fame 
ferfon  who  zvas  vouched -y  but  the  tenant  may  fay  that  he  is  ano- 
ther perfon  of  the  lame  name,  and  pray  procefs  with  addition^ 
and  &all  have  it.  Br.  Counterplca  de  Voucher,  pi.  14.  cites  45 
E.  3.  6. 

10.  If  a  man  vouches,  and  the  vouchee  enters  into  the  warrarfty, 
the  tenant  cannet  plead  rtleafe  made  after  the  voucher^  and  after  the 
lajl  continuance ;  per  tot.  Cur.  for  he  is  out  of  court  by  the  entry  of 
the  vouchee  into  the  warranty.  Br.  Voucher^pl.  86.  cites  14  H.  6« 
7.  19,  20. 

11.  In  praKripe  cjuod  reddat  the  tenant  vouched,  TXiAfunwtons  ad 
warrantizandum  iflued  ;  the  fherifF  returned  quod  manchvit  ballivOf 
&c.  qui  nullum  dedit  refponfum ;  by  which  iflueJ  non  omttas ;  and 
the  meriiF  returned  quod  nihil  hahetj  &c.  nee  e/i  inventus^  by  which 
ifliied  pluriesj  and  after  plus  pluriesy  and  then  fequaturfub  fuo  peri^ 

7.  f/^c*itcs  ^^^h  ^^'^  ^^  w^'^  ^^^  not  fervedy  and  the  tenant  faid  he  delivered 
s.  C.that  the  writ  to  the  jheriffy  and  md  that  the  vouchee  is  deady  and  that  he 
it  was  held  Ji^j  ^^  fh^  ijuing  of  the  writ  offequatur.  And  the  beft  opinion 
tenant  may  ^^^  ^^'  wherc  tfac  tenant  vouches  one  who  enters  into  the  war^ 
plead  that  ranty^  and  vouches  over^  and  the  fecond  vouchee  entjtrs  into  the  w<?r- 
the  vouchee  ranty^  the  tenant  may  fay  that  the  firfl  vouchee  is  deads  fot  otherwife 
thcday^of  he  Cannot  have  good  judgment;  and  therefore  itfcems  reafonable 
the  fequa-  to  permit  him  to  have  the  averment  here.  But  Brook  fays  it  is 
turr^"^^-  not  alike;  for  where  the  vouchee  enters, judgment  fhall  be  given 
"~*  againft  him  if,  &c.  but  here  where  the  vouchee  never  entered  into  the 
warrantr^  nor  no  writfervedagainjl  him^  no  judgmptt  fball  be  agatnft 

him^ 


Br.  Vouch- 
er, pL  86* 
cites  S.  C. 
— The- 
loals  Dig. 
of  Writs, 


cd  and  not 
ferrcd. 


ifiniy  but  the  tenant  {hall  lofe  the  land ,  but  he  (hall  not  have  judg- 
ment over  in  value  againft  him  who  never  appeared,  nor  any  pro- 
cefs  ferved  againft  him ;  and  therefore  it  Teems  that  he  cannot  have 
the  averment  of  the  death.  Quaere;,  And  per  Afcue,  he  cannot 
have  the  averment  of  the  death,  as  abovej  but  it  ought  to  come  in 
by  return  o/  the  (heriiF.  And  per  Pafton,  if  the  tenant  has  2 
writs  againft  the  iherifF,  though  neither  of  them  is  ferved,  the  land 
Is  loft)  by  which,  &c.  And  To  it  feems  bv  himj  that  he  ihall  not 
have  the  averment  of  the  death ;  and  after  the  parties  agreed,  there- 
fore quaere  legem.  But  it  feems  that  he  fhall  not  hare  the  aver- 
ment.   Br.  Sequatur,  pU  3.  cites  14  H.  6.  ^«  26. 

12.  Where  die  tenant  will  not  attend  the  counterplea^ht  (hall  be  S*  P*  T/^e- 
t)ut  over  to  another  aiifwerj  and  there  he  may  plead  outlawry  in  the  of\vHts^' 
derhandanty  though  it  be  no  anfwer  in  chief,  fir  Voucher,  pi.  117.  lib.  14.  cap. 
(bis)  cites  21  E*  4.  54.  7-  f*  7.  cites 

^         '  T     JT  Mich.  21 

jj.  In  formedoii,  the  ienani  vouched  one  ^Juho  entered  into  Utit  Br.  Bar,  pi. 

warrantv  uponfummonsy  and  vouched  B.  who  was  fummoned,  and  c*Vavrthc 

entered  into  the  warranty^  and  vouched  C.  and  prayed  that  the  pa-  vouchee, 

rol  demurj  becaufe  C.  is  an  in/ant  within  age,  and  (o  it  did,  and  ^'^  ^^ 

after  refummons  wasfued  againft  ♦  the  tenant^  the  firjl  vouchee^  and  l^Jl^^^"^  ^^ 

thefecond  vouchee^  but  not  againft  the  infant^  who  was  vouched,  pUade'd  th^ 

and  good ;  for  he  was  not  fummoned,  and  therefore  cannot  be  re-  ^^(^e  plea, 

fummoned;  and  the  tenant Jaid  that  during  the  time  that  the  parol  JJ^^^hciaa* 

demurred,  j,  N ^  brought  formed^n  againft  him  tenant  of  the  land^  good  plea 

and  he  confejfed  the  aSfion^  and  the  demandant  recovered  and  entered^  in  *>ar  for 

qUe  eftate  the  tenant   hasy  judgment  of  the  writj  and  averted  the  bccaufc*'?5 

life  of  him  who  recovered  the  dlate  tail^  as  he  oughtj  becaufe  it  faia  that  tho 

is   a  particular  eftate^  and    that  the  title  of  the  demandant  was  title  of  the 

mefne  between  the  title  of  him   who  recovered,   and  the  iudzment.  Jen^^^^ut 

And  It  feems   that  this  is  no  plea  to  the  writ  for  the  tenant,  between 

but  a  good  plea  in  bar  for  him  \  quod  nota  per  judicium.    But  the  title  of 

now  becaufe  th^  tenant  has  day  in  court  again  by  the  refummons,  !"^  ^"^,//? 

and  is  (enant  and  party  to  receive  judgment,  ^for  the  judgment  lorfhere^it 

fhall  be  given  againft  the  tenant  notwithftanding  the  voucher)  title;  and 

and  alfo  this  matter  is  happened  of  latter  time,  therefore  the  *^5  "P**^ 

tenant  fhall  have  this  plea.  Br.  Voucher,  pU  105.  cites  5  H.  7.  andde^r^ 

3^>  39»  '»^^*>  the  te- 

nant majr 

M-eQ  confffs  the  nAioo ;  and  in  fuch  cafe  cli^re  il  no  covin.    And  the  reafon  why  this  goes  to  th^ 

aAion,  and  not  to  the  writ,  is(a»  it  feem$)  btcaufe  the  teham  bimfelfhas  purchafed  the  land  from 

hira  who  recovered  pending  this  writ  which  is  refummoued.— »Th#k>ars  Dig.  of  Writs,  lih.  14. 

c.ip.  IP.  f.  2.  and  cap.  7.  f.  8.  cites  S.  C.  accordingly.  ^\^ 1 76 1 


For  more  of  Voucher  in  general,  See  2ge,  iat'Bl,  IFormtllDn*  Utttt^ 
tl^'COminOnt  Vaarcann'a  Ct)(irtat}  tnd  other  proper  Tides. 
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i.  r'  ^  (A)  At  the  Common  Law.  fF/jat  Perfons  fhall  be 
l2:4lZ  feijed  to  thejirjl  Ufe.  In  Rcfpcft  of  their  Eftates 
•  Sec  (E)        without  ♦  Notice, 

Thi$is  in  a  [  !•  T  Y  feoffte  to  ufe  infeoffs  his  fin,  or  any  of  his  blood,  without 
nota  of  Che  1  ^^y  valuable  conjidtratlon^  he  (hall  be  feifed  to  the  iirft  ufe ; 

TwUie^t'"  ^^  confideration  oi  blood  {hall  not  take  away  the  ufe  raifed  by  va- 
cafe.  luable  confideration.  3  Rep.  81.  b.  Twine's  cafe.  ] 

A  nota  in  [2.  But  \f feoffee  of  an  uje^  which  is  raifed  by  confideration  of  bloody 

Twine'i        makes  feoffment  to  one  of  his  blood  without  other  confideration^  thtie 

he  {hall  not  be  feifed  to  the  firft  ufe ;  for  they  are  in  equal  degree.  3 

Rep.  81.  b.] 
D.  i2.b.pl.       [  3.  If  fcOTee  to  an  «/^  infeoffs  another  without  confideration^  he 
55.  Trin.     fliall  be  feifed  to  the  fir{l  ufe.'  3  Rep.  81.  b,  [a  nota  of  the  reporter 
as  H.  8.  in    in  Twine's  cafc.  ] 

calc  of  ihc  J 

Abbot  of  Bury  v.  Buckenham.— — •  Ami  Ibid.  Marg.  cite^  S.  P.  refttlved  'acconlingW  bj  the  two 
chief  juftices  and  chief  baron  at  Serjeant V Inn,  Mich.  8  Jac.  in  Bruwn's  cafe.— >S.  P.  in  Chud* 
leigiVs  cafe>  Ar^.  1.  Rep.  lai.  b.  cites  5  E.  4.  7.  b. 

*  S.  P.  Per  Brooke  and  Pollard  J.  though  tlie  heir  of  the  feoffees  has  no  notice  of  the  iirft  ufe  ; 
per  Pollard  J.  But  if  it  he  upon  confideration,  and  to  him  who  has  no  notice,  ihe  ufe  is  changed  1 
per  Brooke  and  Pollard  J.  But  if  it  be  upon  notice  and  confideration,  the  firft  ufe  remains  j  per 
P(}lUrd  J.  Br.  Fcot&nencs  al  Ules,  pi.  10.  cites  14  H.  S.  4. 

If  a  man  ^,  Tht  grandfather  in  tail  infeoffed  itvcr2iy  and  declared  hy  his 

fe«^Sfcd  ^^'^  ^*^^  the  feoffees  fhould  hold  the  land  ////  his  debts  were  paid,  'ana 

to  his  ufe,  after  fhould  infeoff  his  heir  of  his  hodyy  and  died  ;  tht  father  entered, 

andde-  ^  and  made  a  feoffment^  the  debts  not  paidy  and  levied  a  fine,  and 
kft^iU  ^*^  yi/j^r^  a  recovery y  and  caufed  a   collateral  warranty  to  be  made^ 

that  they  s^id  died,  and  the  fon  entered.     And  by  fome,  the  feoffees  may  en- 

ihaii  fell  ter  and  execute  the  eilate  to  him,  according  to  the  will  of  the 

**  d  diet'  grandfather ;  and  per  Huffcy  and  Brian  Ch.  Juftice,  and  others,  ex- 

and  the  fe-  <^cpt  Fairfax  and  Townfend,  the  fon  fliall  h.c  barred  by  the  colla«« 

ofiees  in-  tend  warranty^  and  the  warranty  of  the  father,  and  the  recovery, 

^^tTie  firft*  ^^^^^  *^  ^<^"  ^2i'l  ^o^  a^o'd  '^y  ^he  ftatute  i  R.  3.     But  per  Fair- 

ufe ;  per  ^  ^"^  Townfend,  the  feoffees  are  not  bound,  for  here  was  an  ufe 

Kin^sfmilly  in  tail ;  yet  it  feems  to  be  there  admitted,  that  the  feoffment  of  the 

^^^/flcfFcet  f*^^*"  ^^  2^  before  the  debts  paid ;  but  it  feems  to  me  the  fccond 

ina/i^i  his  feoffees  fliiall  be  feifed  to  the  firft  ufe  of  the  debt  till  they  are  paid, 

land.  Br.  and  then  to  the  ufe  of  the  eftate  tad.  Br.  Feoffhients  al  Ufes,  pi.  21. 

^^oih^^ts  cites  3  H.  7.13. 

al  Uies,  pi.  -^         /J 

1%.  cites  14  H.  7.  33.  But  Brooke  makes  a  qu«re  ;  for  15  H.  7. 1 1.  is  contrary.*— -«^«</  per  Tre- 
mail  J.  and  Reede  and  Fineux  Ch.  Juftices,  if  a  man  declares  his  will,  that  bitfeoffttt  /hall  alUn  m 
J,  S.  and  he  dies,  and  they  make  a  feoffment  orer,  the fecondfcoffeei  may  alien  to  J.  S.  for  tliere  is  in 
«  outfiner  %uft  in  J.  S.  Bn  Feofimenu  al  Ufes;pL  ii.  cites  14  H«  7.  33.  and  1$  H.  7*  ii* 

5.  The 
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5.  The  fern  ^  the  feoffee  Jhallhf  endowed  to  her  own  ufe\  for  her  S.P.  whert 
eftate  is  made  by  die  law,  though  (he  be  adjudged  in  by  the  3J,^'^j  ^y 
baron  5  for  yet  it  is  by  the  law,  whether  the  hufband  will  or  no.  the  com- 
Br.  Feoffments  al  Ufes,  pi.  lO.  cites  14  H.  8.  4.   Per  Ncwdigate  moniaw; 
Serjeant.  ^^c^^ 

it  feems  of  the  cloicer  ex  affenfu  patri^,  or  ad  odium  ecclefiac ;  for  thofeare  in  by  the  feoffee.  Br* 
Veoflfi-nents  al  Ufes,  pi.  xo.  cites  14  H.  8.  4. 

6.  The  haron  of  a  feme  who  is  feifed  to  an  ufefliaU  he  tenant  bf  the 
curtefy^  and  is  in  the  pod  to  his  own  ufe.  Br.  FeofFments  al  Ufes,  pi. 
10.  cites  14  H.  8.  4*   Per  Newdigate  Serjeant. 

7.  \^ feoffee  in  ufe  he  of  afeigniory-y  and  the  land  efcheats^  he  (hall  S.  P.  and 
have  the  land  to  the  (ame  ufe  as  he  had  the  feigniory  ;  for  this  comes  q  x*'aw  *f 
in  lieu  of  the  feigniory.    Contra  where  feoffee  iri  ufe  dies  without  heir^  ufes.  See 
and  the  ♦  land  efcheats ;  per  Fitzherbert  J.   Nota,  good  diverfity.  la.  13.  for 
Br.  Feoffments  al  Ufes,  pi.  10.  cites  14  H.  8.  4.  iu^'^^^ 

an  old  property  after  the  prefent  fee  is  determineil ;  and  fince  the  feoffee  {n  ufe  has  taken  it  up  to 
the  ufe  of  B.  when  the  teoancy  comes  in,  he  fliall  have  it  to  ihofe  ufes  to  which  the  property  was 
«t  firfl  panted. 

*  In  this  cafe  the  lord  (hall  be  feifed  to  his  own  ufe ;  per  Newdigate  Serjeant.  Br.  Feoffments 
al  Ufes,  pi.  lo*  ^kH  if  the  hc'v  of  tbt  feoffcf  be  within  agt,  he  (liall  be  in  ward  of  the  lord,  and  tlia 
lord  (hall  have  the  profits;  per  Newdigate  Serjeant,  fir.  Ibid. 

8.  If  feoffee  in  ufe  recovers  land  in  value  upon  voucher^  this  (hall  s.  P.  GUb. 
be  to  diefirft  ufe;  per  Fitzherbert  J.  &  Pollard  concord'.  Br  Feoff-  Law  of 
mcnts  al  Ufes,  pi.  10.  cites  14  H.  8.  4.  ^l^io^ 

recompence  muft  enfue  the  lofs^  and  celfy  que  ufe  loll  his  ufe  by  the  roco^ry* 

9.  If  feoffee  in  ufe  makes  a  gift  in  taily  the  donee  (hall  be  '    ^ 
Xeiled  to  his  own  ufe;  for  there   it  a  confideration,   viz.   a   te^- 

nure,  between  them,  unlcfs  he  exprefs  an  ufe  upon  the  gift,  or  in 
the  gift',  per  Brooke  J.  Br."  Feoffments  al  Ufes,  pi.  10.  cites 
J4  H.  8.  4. 

ID.  If  the  feoffee  in  ufe  makes  a  leafe  for  life^  he  fhall  have  T  j^yg  1 
fealty  j  for  this  is  to  the  ufe  of  the  leffcc,  if  an  ufo  be  not  exprefsly  i  .?  '* 
referved,  &c.  per  Biooke  J.  Br.  Feoffments  al  Ufes,  pi.  lO.  cites  J  4  ^oViel'to 

H.  8.  4.  Mitmakem 

♦  Itajtfor 

Kfff  the  rnruutiAtr  for  Jtfe^  the  rtmainitr  wftft  and  they  have  notice  of  the  ufe,  they  (hall  be  feifed  to 
the  firft  ufe,  notwithitanding  tbedivifion  of  their  eftites;  per  Brudnel  Ch.  J.  Br.  Feoflhicius  al 
Ufesj  pi.  10.  cites  14  H.  8.  4. 

ti.  So  ofdevife  by  teftament,  the  devifee  (hall  be feilU  to  his  own 
ufey  unleis  it  be  otherwife  expreffed  ',  for  there  is  a  confederation 
implied.  Br.  Feoffinents  al  Ufes,  pi.  10.  cites  14  H.  8.  4.  Per 
.Brooke  J. 

12.  If  feoffees  to  an  ufe  of  an  eftate  tail  fell  the  land  to  him  who  ^jiffcof. 

has  notice  of  the  firfl  ufe^  yet  the  hargainor  Jhall  not  he  feifed  to  the  fees/«/r./« 

firft  ufe  but  to  his  own  uie,  by  reafon  of  the  bargain  and  fale ;  for  fJJ^'///* 

the  feoffees  have  the  fee-fimple,  and  therefore  their  fale  is  good.  tuhLji^l 

Br.  FeofBnents  al  Ufes,  pi.  57.  cites  the  time  of  H.  8.  Per  Fitz-  ranccSy^r* 

herbert  J.  ^-"if 'o  ^'^'^ 

tSs  btirs,  to  tU  wft  oftUfmd  W.  S*  dnAkis  hfin,  e:frejf,d  in  the  deed,  there  ff^,  S.Jb^ill  Ufiifed  to  his 
•tw  tiftf  and  noc  to  the  ufe  of  ccfty  que  ufe  iu  tail,  nor  of  his  heirs,  though  the  bargainor  had  no:iti 
of  the  ^e  of  the  eilace  tail  at  the  time  oi  the  bargain,  becauft  the  ufe  was  expreffed  in  the  deeds 

0  a  vA 
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and  in  the  time  of  H.  I.  fitzherbert  J.  "wts  of  tbe  fame  opinion.  Br.  Feoffments  al  Uf«,  pL  ^ Jf 
cites  5  E.  6.  pet  Mont,  it  Hales  J. 

Br  N.c.  rj,  ^  man  niade  a  feoffment  in  fa  to  4,  /«  A/V  own  ufe^  aiwJ 

pi.  60.  cites     ^*        ^    jt  •  .-     ..^     ^.,  :^  ^        .    I        ,  /•f*'    \. 

S  c  —     tnejeojfees  made  a  gift  m  tan  to  a  ftranger  without  conjtderation^ 

'        "  —     •/. 


thH  not.  f .  wills,  that  voluntas  donatorls   in   omnibus   obfervetur,  that  a 

^^^tl^o^'  Wf*  ought   U   refer   his  will  to  the    laWy    and    not    the   law   t$ 

pmitmof  ^'^  ^^*    And  sufo  here    is  tenure  between  the  donors  and  the 

Iflcetime,  donee,  which    is   confideration   that  the   tenant  in  tail  ihall   be 

i^^.'^*»^  ^^^^^^  ^^  ^  own  ufe.   Br.  FcofFmeuts  al  Ufcs,  pi.  40,  cites  24 

land  I"  B.      TT    Q  '  i-      -r  -r 

in  tail,  to      "•  <»• 

the  ufe  of  C.  .and  his  heirs,  this  limitation  of  ufe  is  utterly  void;  and  cites  this  cafe,  and  that 
the  ftatute  i  R.  j.  di/ahles  fuch  cefty  que  ufe  from  charging,  demifmg>  or  granting  the  land,  as 
lus  been  held. 

14.  So  of  the  tenant  for  years  and  tenant  for  life^  there  fealty  is 
due.  Br.  Feoffments  al  Ufes,  pi.  40.  cites  24  H.  8. 

15.  Where  rent  is  referved^  there,  though  the  ufe  be  exprejfedto  the 
ufe  rf  the  donor  or  feoflfor,  yet  this  is  coniideration  that  the  donee  or' 
lefTee  (hall  have  it  to  his  own  ufe.  Br.  Feoffments  al  Ufes,  pi.  40. 
cites  24  H.  8. 

16.  Where  a  man  fells  his  land  for  20  /•  by  indenture^  and  exe* 
cutes  eftate  to  his  own  ufe^  it  is  a  void  limitation  of  the  ufe ;  for  the 
law,  by  the  confideration  of  the  money,  makes  the  land  to  be  in  the 
vendee.  Br.  Feoffments  al  Ufes,  pi.  40.  cites  24  H.  8. 

—  17.  If  a  man  delivers  money  to  J.  S.  to  buy  land  for  hint,  and  h$ 
buys  it  for  himfslf  and  to  his  own  ufc^  this  is  to  the  ufe  of  the  buyer, 
and  not  to  the  ufe  of  him  who  delivered  the  money ;  and  there  is 
no  other  remedy  but  adion  of defceitj  per  Norwich.  Br,  Feoffments 
al  Ufes,  pi.  40.  cites  24  H.  8. 

18.  Feoffees  feifed  to  the  ufe  of  B.  before  the  ftatutc  of 
ufes,  made  a  feoffment  by  content  of  B.  to  y.  S,  and  his  heirs^ 
to  the  ufe  of  y.  5.  and  his  hesrsj  of  the  lame  lands,  y.  S.  had 
notice  of  the  firft  ufe.  All  the  juftices  held,  that  J.  S.  fliould 
be  feifed  to  his  own  ufe,  because  the  ufe  was  fo  expreffed  upon, 
the  feoffment.  Goldfb.  82.  pi.  23.  Hill.  30  Lliz.  Staples  v.  Lark. 

ig.  If  3L  feoffment  he  msidc  toAforlifcy  remainder  in  fee  to  the 
ufe  of  y.  o.  and  y/.  aliens  infecj  with  notice^  the  alienee  (hall  not 
[  1 79  J  ^^""  (^iki  to  the  firfl:  ufes ;  for  the  tenant  for  life  has  no  power  fo 
to  alien,  and  now  the  feoffee  is  in  of  an  eflate  by  wrongs  quite  differ- 
ent from  that  to  which  the  trujls  were  annexed.  G.  Law  of  Ufes  and 
Trufts,  ID, 

See  (0.6.)  (A.  2)     Ufcs  at  the  Comtaon  Law.    -  Averment  of 

an  Ufe.     Common  Law. 

[r.  T  F  baron  and  feme^  jointenants  infee^Iuffer  a  common  recovery^ 
^  this  may  be  averred  to  be  to  the  ulc  of  the  baron.    Quaere. 

D.  3&4Ma.i43.s2.]  , .      v  rtr 

(A.  3)  Ufe. 
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(A.  3)     Ufc.     fFbat  it  is.     And  the  Antiquity  and 

Original  thereof. 

li    A  N  ufc,  by  the  confent  of  all  our  books,  is  a  confidtnce  and  ufc[^v 

•^^  trufty  which  ccfty  que   ufe,  that  is,  he,  that  makes  the  ,75.  fays  it 
eftate*  hath  for  him  and  his  heirs,  in  the  other  and  his  heirs,  to  whom  is  an  tfiit* 
the  eftate  is  given,  and  there  muji  be  a  privity  ofeftate  between  them ;  "^t  "^*f 
for  there  be  fundry  perfons  that  cannot  ftand  feifed  to  an  ufe,  ef-  ^^^^^of 
pecially  where  this  privity  fails.     This  confidence  and  truft,  which  iand>,th9 
makes  the  ufe,  is  not  ijfuing  out  of  the  thing  given^  but  is  collateral  l«g»*  «^^?« 
and  annexed  to  the  per/on ;  for  the  ufe  is  ufus  fru£^us,  vrhich  is  re-  ^the^feof. 
f^^rved  to  the  giver  when  he  hath  given  away  the  property  to  ?.n-    fee,  accord* 
other;  for  he  hath  neither  jus  in  rr,  nejuejus  ad  renty  but  only  a  con-   ^^}^  ^^ 
fidence,  which,  if  it  be  broken,  he  hath  no  remedy  but  a  fubpcena  y^p.,d^nce 
in  chancery.     There  were  two  inventers  of  ufes»  fear  and  fraud  ;  repofed  m 
fear,  in  time  of  trouble  and  civil  war,  for  faying  their  inheritance  ^'^^}  which 
from  forfeiture ;  and  fraud,  in  time  of  peace,  to  defeat  debts,  wards,  ^^J"/^}^ 
efcheats,  mortmains,  &c.    PerDoderidge  J.  Jo.  127.  i  Car.  i.  in  extemUUfi!/ 
the  Ld,  Willoughby's  cafe.  ">  ^^v'  ^^ 

come  to  tke 
Mtnds  in  privity  of  tfatt  to  tUftoffte^  andunder  thejame  trvjl  add  confidence  Chat  be  did  ;  lo  thati  to  every 
ufc,  2  things  are  incident,  a  con^dence  in  the  perfon,  and  a  privity  of  eftate ;  and  when  any  of 
tbefe  fti!eJ,  the  ufe  was  either  fufpended  or  deftroyed. 

2.  Br.  FeofFmenta  al  Ufes,  pi.  20.  cites  8  AflT.  i.  to  prove  that  The  opi- 

ufes  were  before  that  tin^e. And  Ibid.  pi.  9.  cites  44  E.  3.  25.  nion  was 

to  fhew  that  there  were  feoffees  in  truft  at  that  time.  ^^^]  *°  "-^ 

mon  Ltw  before  the  flat^te  of  qiaa  emptot  et  terratufitf  hut  ufes  were  net  common  before  the  fameftatute  ;  for 
upon  every  f toff tnetit^  kef  or*  this  ftatate,  there  W.IJ  tcnutf  cetwtcn  the  feoffors  uni  tb-faffee^  wh«ch  was  a 
confideratinn  that  the  feotfee  fliall  be  feifed  to  bis  own  ufe.    But  after  this  ftatuie  ihe  feoffee  /h-j/l 
hotii  of  the  chief  hrdf  and  then  there  is  no  confideration  between  the  fcofice  and  the  feoffor,  without 
fnoney  paid,  or  cither  fpecial  matter  declared,  for  which  the  feotfee  fhouid  be  feifed  to  his  own 
)xie.    fir.  Feoffments  al  UfeS|  pi.  40.  cites  14,  H.  8.— —But  Manwood  J.  faid,  that  the  commence- 
ment  of  ufe  has  been  ai  long  ns  mankind  Live  beengttii^edhy  reafon.    And  althouf^h  no  mention  is  made 
of  ufes  in  our  ancient  books,  yet  thiit  is  no  argument  that  ufes  have  been  but  of  late  times.    Ufes 
were  not  common,  therefore  were  not  at  all,  ii  a  non  fequitur.     But  Dyer  Ch.  J.  conceived  the 
beginning  of  ufes  to  be  itumtdiattly  aftir  thefiatnte  of  martnuwy  7  £.  X.  Stat  de  Reltgiofis;  for  which 
caufe  they  were  driven  to  And  out  other  fliifts,  not  provided  for  by  the  ftatute.    ^ee  2  Le.  15,  &c. 
.pi.  15.     Brent's  cife.        And  Holt  Ch.  J.  in  vlelivcring  the  opinion  of  the  Court,  12  Mod.  i6i. 
•n  cafe  of  Jokes  v.  Morlev,  fays,  that  they  are  indeed  fti-nn7;c  things  in  their  nature,  and  of  new 
inyenlion  m  the  law  ;  that  the  original  of  them  was  tt^  etwidtbe  fiatntt'f  nxirtmuin^  and  cites  Brent's 
cafe,  2  Lc.  14.     For  when  thofe  ftatuCes  prohibited  the  conveying  eltates  to  the  eiergy^  they  found 
out  this  way  to  have  the  efi^ite  conveyed  to  a  Ly-perfon,  under  fecrct  truft«,  to  their  ufe,  which  ia 
thofe  days  aflfected  the  confcience  ot  the  people  :  and  tilt  the  lime  of  H.  8.  clervym-njet  in  Chancery^ 
who,  having  power  over  men's  conferences,  inforced  them  to  perform  thofe  ufes.    Indeed /w-  a 
iimt  ufes  were  hptjecretf  and  did  not  much  appear  till  the  differeuces  Utwe^n  the  houfes  of  Terk  timi 
Lancaftir;  wherein  the  whole  nation  being  engaged,  both  parties  finding  tlu>re  ufes  convenient, 
and  fit  Xoprefrve  their  efieue^  agreed  to  fupport  tlittn  ;  fo  that  in  E.  4th*s  time  we  find  more  men- 
tion of  them  than  before,  and  they  being  thus  hrmght  in  by  a  genersl  confent,  were  afterwards  licked 
into  form  t  fo  that,  at  length,  if  a  man  for  money  aliened  and  granted  his  land  to  one  and  his  heirf^ 
by  this  an  ufe  was  raifed  by  conftrudtton,  and  it  amounted  to  a  bargain  and  faU*— >— O.  Law  of 
Ufes,  &c.  3.  4.  f.iys,  the  original  of  them  was  from  a  title  under  the  c.-vjV /otu,  wliich  allows  of  an 
nfefrt^^ttary  poffi/Jicn,  drftint^  from  the  fuhfiance  of  the  thir^  iffdf,  and  thnt  it  wai  hcufrht  ovn  to  us  Zy  tba 
^gy9  who  were  mailers  of  the  civil  law  ;  for  wheu  thev  w*ere  prohibited  from  taking  any  thing 
\n  mortmain,  and  after  feveral  evafion«,  by  purchafmg  landj  of  their  own  tenants  fidfering  recove- 
Ties,  and  purchafing  land»  round  the  church,  and  make  them  church- yards  by  bull  from  the  pope, 
at  laft  this  way  was  iovcaUd  of  coaveyii^S  huids  to  othen,  to  their  own  ufe :  and  this  being  pro- 
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pcrly  matter  of  equity » it  mit  tuilh  a  v«ry  f^fv^rahU  cvtjlruiilcii  from  thtpi^gs  of  tin  chancery  court  ^  vfbt 
was  in  tbofe  days  commonly  a  cUr^ymkn ;  and  ihc  clcrgy  thought  thii  a  ftatute  contmry  to  naiurAJ  jiif- 
tice,  and  fo  could  cafily  tolerate  any  a^  in  evading  it.  Thus  riiis  way  of  lettlement  began  ;  but  it 
more  generally  prevailed  among  all  ranks  and  conditions  of  men,  hyweitfon  of  the  civil  commotiuns 
between  the  houfes  of  LancaCler  and  York,  to  fccrete  the  poffcnions,  and  to  prtrfcrve  them  to  their 
ilfue,  notwithftonding  attainders.  And  h«nce  began  the  limitation  of  ufesi  with  power  of  revo- 
cation.   G«  Law  of  Ufes  and  Trcils,  3, 4. 

3.  A.  Ji^iffd  of  one  acre  by  priority^  and  another  by  pojieriority^ 
makes  a  feoffment  in  fee  of  both  to  his  vfe.  It  was  adjudged,  that 
though  both  pais  at  one  inftant,  yet  the  law  (hall  make  a  priority  of 
the  ufes  as  if  it  were  of  the  land  itfelf,  which  proves  that  die  ufe  is 
not  any  new  thing ;  for  then  there  ihould  be  no  priority  in  the  cafe* 
13  Rep,  56.  cites  28  H»  8.  D.  11.  Lord  RoiFe's  cafe. 


^^^^'       (A.  4)     T£e/evera/  Sorts  of  Conveyances  to  Ufes, 

Conveyaii'*     NT/  ^  17.     ^*^  •       ^ 

cc«-  ana  tbetr  Operations^ 

*  ^5  ^1*      !•  'Tp  H  E  R  E  -are  but  '^  forts  of  conveyances  to  ufes ;  the  two  firft 
inentTBra)  ^^  which  only  will  feed  a  contingent  ufe.   •  I.  Covenant  to 

pi.  3.  Beni-  ftand  feifed  to  ufes.     2.  Feoffraent>  fine,  or  common  recovery  to 
comb  V.        ufes,     3,  Bargain  and  fale  to  ufes.    •  By  this  laft  conveyance  only, 
ParKer.        ^^  contingent  ufe  can  htfupported.     2  Sid.  158.  per  Newdigate  J. 
Pafch.  1659.  B.  R.  in  cafe  of  Heyns  v.  Villars. 

^;^.     (B)     What  Per/on  may  difpofe  of  it,  and  to  whom. 
««*»•  What  Peribn. 

[  I.  T  F  an  infant  cefiy  que  ufe  had  made  a  will  of  the  ufe,  this  wa$ 
*  void.     21  E.  4.  24.  b.] 

[2.  If  an  infant  makes  feoffment  of  gavelkind  land,  warranted  by 
the  cujiom^  and  this  is  to  his  own  ufe,  if  he  after  makes  a  will  of  the 
ufe,  this  is  void,  unlefs  the  cuilom  will  warrant  it.  21  E.  4.  24.  b.j 

3.  If  feoffees  in  ufe  are  dijeifed^  and  after  the  difjeifor  infeoffs  ce/fy 
que  ufe^  and  be  enfeoffs  ajlranger^  by  this  the  right  of*  the  feoflfees 
in  ufe  are  extinct ;  for  he  had  right  of  an  ufe,  and  therefore  this 

[1  8 1  1  f^^ff"^^"^  extinguiflies  the  firft  ufe ;  but  where  hey^//j  the  land  and 
J  after  fuffers  a  recovery^  this  is  void  j  for  bv  the  fale,  his  ufe  and  right 
aie  gone;  per  Fitzherbert  J.  but  Deinul  contra,  therefore  quaere* 
Br.  FeoiFmcnts  al  Ufes,  p].  8.  cites  27  H.  8.  29.' 

J^i;!^  (C)     Ufes.     Who  may  be  fiifed  to  zn\5k. 

See  (A) 

S.p.and      ['•  T  F  *  n^^  pofTeffed  of  a  term  for  years  in  iriift  for  another  be 
the  law  iif-  •*  attainted  oftreafon^  by  which  the  intereft  of  the  term  come9 

foiinstlic    xo  the  king  by  forfeiture,  the  king  is  not  fubjcd  to  this  truft  be- 

cauft 


Ctufe  he  comes  in  in  the  tofty  and  •  cannot  be  feifcd  to  an  ufc,  P.  property  of 
8Jac.  Agreed.  Wecfs  cafe.]  j^'i,";-^ 

nfe  of  the  king,  he  cannot  take  it  under  the  tnift  limited.    G.  Law  of  Ufts  and  Trwfts,  i  a. 

•  Br.  Feoffriient  to  Ufc5,  pi.  31.  S.  P.  cites  5  E.  4.  7."  A  pcrfon  attaint  cannot  be  (eifed 

to  an  ufc.    Poph.  7*.  in  cafe  of  Dillon  r.  Frninc.— i  Rep.  122.  a.  in  Chudleigh's  cafe.  » 

By  the  attainder  the  life  is  deftroyed.     Arg.  Mo.  \<^c,  cites  26  Eliz.    Sir  Francis  ThiMgroorton'i 

cafe. After  office  found,  the  king's  title  fh."*!!  prevent  the  ufc  arid  relate  above  it,  but  until 

office  the  cefty  que  ufe  is  feifcd  of  the  land.  Ld.  Bacon's  reading  on  the  ftatute  of  ufcsi  348.  ■ 
G.  Law  of  L^fes,  &c.  5.  fays,  he  is  not  capable  of  an  ufe,  bccaufe  he  cannot  take  for  any  roan's  bo* 
nefit  but  the  king's-*^— S.  P.  Ibid.  170. 

[2.  At  common  law  before  27  H.  8.  of  ufes,  a  man  could  not  Cro.  J.4o©. 

give  in  tail  to  the  ufe  of  another,  becaufe  tenant  in  tail  could  not  ^^^{^^  ,^ 

niakc  feoffment  to  bind  the  iflue  by  rcafon  of  thejiatute  de  donis  jac  B.  R. 

conditionalibus*  H.  13  Ta.  B,  R.  per  Curiam  between  Cooper  and  ^^^  s.  c. 

Franklin.]  ^  ^^"^--^l^ 

r  e>  /-  1       /t  TT    n        f     r-  ••       OpmiODOf 

[3.  ho  after  the  ftatute  27  //.  «.  of  ufes,  a  man  cannot  give  m  liie  Court 

tail  to  the  ufe  of  another,  becaufe  the  ftatute  doth  not  intend  to  en*  «pon  «*»« 

able  thofe  who  could  not flandf eifed  to  an  ufe  before  thefiatute.  H.  13  f^Ji"^"' 

Ja.  B.  R.  between  Cooper  and  Franklin,    rer  Curiam.  Co.  Litt.  chat  he  wm 

19.  b.J  tenant  in 

tail,  and  th« 
|)nait.uion  of  the  ufe  out  of  the  tail  is  void  as  well  after  the  ftatute  as  before  ;  and  that  the  chancery 
could  not  compel  him  at  the  common  law  to  execute  the  cftatc.  3  Bui  ft.  184.  Trin.  14  Jac 

B.  R.  the  9.  C.  accordingly,  that  tenant  in  tail  cannot  (land  feifed  to  an  ufe. — Roll.  Rep.  332.  pi. 
40.  Hill.  13  Jac.  S.  C.  adjomatur.—— Ibid.  384.  pi.  6.  Trin.  14  Jac.  B.  R.  the  S.  C.  and  S.  P. 
agreed  ;  snd  Houghton  J.  faia  it  would  be  repugnant  to  the  edat.*,  the  tenant  in  tail  (hould  llind 
feifed  to  an  ufe.— — Giulb.  269.  pi.  375.  S.  C.  by  name  of  Franklyn's  cafe,  fays  it  was  refolved 
that  tenant  in  tail  might  ftand  feifcd  to  an  ufe  expr.jfid-^  bur  that  fnch  ufe  cai)*iot  be  averred. 
If  I  give  bnd  in  Mil  by  deed  ftnce  the  ftatute  to  A.  to  the  ufe  of  B.  and  hi:»  heirs ;  B.  has  a  fee- 
fimple  detei'minahle  upon  the  death  of  A.  without  ifliie.  And  like  law,  though  doubtful  before 
the  itatute,  was,  for  tlte  chief  reafon,  which  bred  the  doubt  before  the  ilatute,  was,  becaufe  tenant 
in  tail  could  not  execute  an  elUte  without  wrong ;  but  that,fince  the  ftatute,  is  qu^te  taken  aw.iyf 
becaufe  the  ftatute  faves  no  right  %i  intail,  as  the  ftat.  i  R.  3.  did ;  ami  that  reafon  likewife  might 
have  been  an  fevered  before  the  ftatute,  in  regard  of  the  common  recovery.  \A.  Bacon  on  th«  bta« 
tuteof  Ufes,  347. 

iV^ftf  can  hcJ'ifeA  to  the  yfe  of  another  but  be  tubo  can  execute  e/Utte  to  ctfly  fue  ufe^  ^u(^<hfbnU  h  f^*^ 
in  the  itvu^  which  tenant  in  /ai7  cannot  do,  for  if  he  executes  eftate  his  ilfue  Ihal  have  formedon  {  iind 
alio  the  ftat.  of  t  K,  3.  is  that  allgiftt^  feof^entff,  and  grants  of  icfiy  fte  ufrfhuU  be  good  af^ainfi  aJI^ 
CsTi.  fjving  to  all  perfons  their  rights  <tntl interefii  in  tai/,  as  if  this  ftatute  had  not  been  made  {  au<l 
therefore  tenant  in  tail  fball  not  be  feifed  to  an  ufe.  Br.  Feoffment  al  Ufes,  pi.  40.  cites  24  H.  8.. 
— S.  C.  cited  by  Plowden,  PU  C,  555.  in  Walfiuglwm's  cafe.-^S.  C.  cited  by  Doderidge  J.  and 
by  Coke  Ch.  J.  3  Bulft.  185, 186.  1  rin.  14  Jac.  B.  R.  in  theciifeof  Cowperv.  Franklin.  ■ 

Eftate  tail  implies  an  ufe  in  the  donee,  but  by  n  writing  it  may  be  averred  to  beto  the  ufe  of  Cho 
donor.  D.  3x1.  b.  312.  a.  p).  14.  Pafch.  14  Eliz  in  cafe  of  Andi^ws  v.  Blunt.*— Eftate  tail 
cannot  by  exprefs  limitatitin  be  to  the  ufe  of  anothrr.  2  Rep.  78.  a.  Hill.  43  Eliz  C.  B  in  Ld. 
CromwcU's  cafe  cites  S.C.  of  24  H.  8.— 2  And.  87.  in  Ld.  Cromwell's  cafe  cites  S.  C— ^Ibid* 
136.  in  Corbett*s  cafe,  cites  S.  C— -^Tenant  in  tail  cannot  ftand  feifcd  to  an  ufe,  bcoauf  the  ftatuto 
has  fo  incorporated  the  eftate  tail  to  the  tenant  in  tail,  that  it  cannot  be  devefted.  Arg.  3  Le.  190. 
in  Venabte's cafe-*— S.P.  So  that  the  chancery  which  is  bound  by  the skCt  of  paritamenfi  cannot 
turn  it  to  any  other  purpofe.    G.  Law  of  Ufes,  &c  ■  11. 

He  cannot  be  feifed  to  an  ufe  expreffed,  for  the  ftatute  de  donis  has  fo  fixed  the  eftate  tail  that 
the.  donee  nor  his  ilfue  can  execute  this  ufe,  nor  can  he  be  feifed  to  nn  implied  ufe^  for  the  tenure  * 
makes  the  conftderation  i  but  in  the  cafe  ^i fines  fur  grant  and  render  and  cattfa  matt  imoniifnlocmiif  thef 
may  he  averred  by  dted  in  writing  to  be  another  ufe  or  intent ;  for  in  thefe  two  iaft  cafes^  the  ^ftatot 
Mtnoi  vefiedby  a?  ofpa*Bamen/,  as  in  the  cafe  of  a  gift  in  tail.  JeiJc.  195.  pi.  I*  citet 
Cowper'scafe^and  2  Rep*  69.    Cromwell's  cafe.  '^ 

G.  Law  of  Ufes,  &c.  205,  906^  fays  tenant  in  tail  cannot  ftand  feifed  to  a  ufe  t  for  the  intent  of 
the  ftatmc  de  donis  was  that  he  Ihould  h^ve  the  lands  and  the  profits  of  them,  and  he  cannot  exe> 
cute  the  eftate  to  the  ufe,  and  therefore  cannot  anfwer  the  end  of  thit  citation  of  ufet,  viz.  that  tHa 
terteaant  (hould  make  ^atcs  according  to  the  dire^ons  of  cefty  que  ufe ;  and  it  appean  by  th« 
tnunt  and  fcope  of  the  a^,  tliat  tlie  makers  did  never  intend  that  the  tenant  in  tail  ffhould  ftand 
feiied  tp  an  ufcj  for  ii[>ey  liave  reft  rained  hiip  to  alien  to  prejudice  hisJiTuei  but  were  to  ftand 
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feifed  to  an  vfe,  ^s  it  wts  a  part  of  the  truft  repofed  in  bim  to  mako  eihites  accordfng  to  tht 
cure<flion  of  cefty  que  Ofe,  fo  it  would  be  a  prejudice  to  the  ifTue  {  and  the  itatnte  would  neve{ 
liave  fo  carefully  preferved  the  land  to  the  tlfuey  if  be  might  have  it  only  to  another's  ttfe. 

fi^vP*^  4*  The  Ung  cantiot  be  fcifcd  to  the  ufc  of  another  but  only  tQ 

aiTj.^Tor  disown  ufe.    Br.  FcofFment  to  Ufes,  pi.  31.  cites  5  E.  4. 7. 

the  king  (hall  be  adjudged  indiflfercnt  to  every  mitn,  and  if  be  ihould  be  infeoffed  to  the  ufe  of  ano* 
ther,  he  would  be  partial.  Br.  Feoffments  to  Ufes,  pi.  37.  cites  7.  E.  4. 16.— —R.  3.  before 
his  afluming  the  cftate  royal  was  infeolfed  to  the  ufe  of  others,  the  law  was  taken  to  be,  that  upon 
his  becoming  king  the  ufe  was  gone.  And  therefore  an  zA  was  made  in  the  i(l  year  of  his  reign| 
cap.  5.  that  the  land  Ihould  be  in  fee  in  cefty  queufe,  and  the  reafon  why  the  ufe  ^as  gone  by  the 
common  law»  w:ts  not  becaufe  the  capacity  of  Uis  body  patural  was  confounded  by  the  dignity 
royal ;  for  this  capacity  remained  after  his  becoming  king*  and  in  this  capacity  he  held  the  land 
aft?r ;  but  the  reafon  was,  becaufe  to  the  body  natural,  in  which  he  held  the  land,  the  body  po« 
licick  was  aiToctated  and  conjoined,  during  which  aiTociation  or  ^conjundion  the  body  natural  par- 
ticipates of  the  nature  and  effects  of  the  body  politick.  And  the  body  politick  cannot  be  feifed  of 
an  ufe ;  neither  can  the  body  natural,  during  the  time  that  they  are  together,  but  is  drawn  to  the 
quality  and  effc&s  of  the  body  politick,  which  is  the  greater.  For  R.  3.  disjoined  from  the  king 
does  not  hold  the  land,  but  R.  being  king  holds  it,  who  cannot  fo  far  debafe  himfelf  as  to  have 
land  to  another's  ufe  ;  and  fo  the  body  natural  by  participation  of  the  other,  is  not  of  the  fame  de« 
gree  as  it  would  be  if  it  were  disjoined  from  it,  nor  the  land  which  he  holds  in  the  fame  manner. 
PI.  C.  1)8.  b.  per  >Valfti,in  cafe  of  Willion  v.  Ld.  Berkley.  The  king  (ball  not  be  feifed 

to  the  ule  of  another,  becaufe  he  is  not  compellable  to  perform  the  confidence.  Poph.  72.  in  cafe 
of  Dillon  V.  Fraine.  ■  S.  P.  Gilb.  Law  of  Ufes,  &c.  5,  6.  He  is  not  compellable ;  for  the 
chancery  has  only  a  delegated  power  from  the  king  over  the  confcienscs  of  hisfobjedls :  and  thq 
king,  who  is  the  univerfal  judge  of  property  ought  to  be  indifferent,  and  not  take  upon  him  the 
particular  defence  of  any  man's  eflne  as  a  truilce- ^The  king  cannot  be  feifed  to  an  ufe  ;  be- 
caufe he  is  en  le  poft,  and  is  paramount  the  confidence.  Jenk.  190.  pi.  9a.— —The  king  cannot 
be  feifed  to  an  ufe.  Cro.  J.  50,  51.  pi.  22.  per  Curiam,  Mich,  a  Jac.  C.  B.  in  cate  of  Atkins  v. 
Lnnt^vill,  5  E.  4*  7  E.  4.  and  pi.  C.  238.— —He  cannot  be  compelled  to  execute  the  pofleflion  tq 
the  ufe  by  a  fubpoena,  becaufe  if  he  difobeys  he  cannot  be  compelled  by  imprifnnment.  Jenk.  195. 
pi.  I.— Nor  can  he  be  feifed  in  truft  for  another  jo  as  to  bav*  rtmeJy  agafnjl  the  kingfot  it  fo  as  to 
compel  him  to  reconvey|  but  only  to  have  an  amweat  ironum,    Arg.     Hard.  466.  and  per  Hale 

Ch.  Baron,  467.  in  cafe  of  Pawlet  v.  the  Attorney  General.— r- But  fee  Vcrn.  439.  per 

MaAer  of  the  Rolls,  in  cafe  of  Ld.  Kildareand  Rullace  relating  to  the  lri(h  forfeitures,  whcre4ie 
fays  he  takes  the  king  to  be  in  nature  of  a  trifftee^  nutwitliftandjn^  the  gfsneral  received  bpiciqn  tq 
the  contrary. 

If  the  king  he  feifed  of  land  in  the  right  of  his  dutchy  of  Lancader,  and  cofenapts  by  his  letters 
patents  under  the  cfutchy  feal  to  ftand  feifed  to  the  ufe  of  his  fon,  nothing  pafleth.    Ld.  Bacon's 

Law  of  Ufes,  ^46.- G.  Law  of  Ufes,  *cc.  170.  fays  that  of  all  the  lands  whereof  the  king  is 

feifed,  he  is  feifed  in  jure  coronae  tor  the  maintenance  and  fupport  of  his  crown  and  dignity,  and 
ivell  government  of  the  commonwealth,  which  is  a  ufe  the  law  deficncd  him  piimitvis,  and  con- 
feqnently  it  is  exdufive  of  all  oth^r  ufes  i  neither  can  jt  be  imagined  thai  the  tcing  (hould  in  point 
of  honour  {land  feifed  of  land;  only  (o  (he  bf  ne^c  an^i  advantage  of  aoother,  an(l  fo  to  be  a  foit  o( 
bailiffto  him.  '         .  « 

5.  The  fue€n  (fpeaking  npt  of  an  imperial  queen,  b\it  hy  mat'^ 
tioge)  cannot  be  feifed  to  an  ufe ;  though  fhe  be  a  body  enabled  to 
grant  and  purchafe  without  the  king>  yet  in  regard  of  the  govern- 
ment and  intereft  the  king  hath  in  h^r  pofTeiTion,  (be  canpot  |>c; 
feized  to  an  ufe.     Ld.  Bacon  on  the  Statute  of  Ufes,  34.7. 
Ibid.  pi.  40*       6.  "Wh&T^  feoffment  is  made  to  an  abbot  or  corporation^  this  (hall 
a  **Th*  ^he  ^^  ^^  ^^^^^  ^^^^  "^^»  unlefs  it  be  otherwife  exprelfed  \  per  Brooke 
UftophU-    J-  &  ^tiaerc!  tjinc,    jPr-  Feoffment?  al  Ufes,  pi,  ^o.  fitcs  14  H, 

op  was  that    $•  iU 
ail  abUtf  *     . 

muyor  ai,d  commonalty ,  mr  otWr  cerper/uitnsjb/tiy  rret  b^fri^A  to  ampji\  for  their  capacity  is  only  tO  takf 
to  their  own  ufe.  And  cites  8  H.  6.  i.  accordingly. n  Br.  N.  C.  pi.  66.  cites  24  H.8. 
'  A  corporation  canpot  he  feifed  to  an  ufe^  becaufe  none  can  have  confidence  commitied  to  bim  ba< 
body  natural,  which  has  reafon,  and, which  by  the  order  of  the  chancellor  of  England  maybe  com-j 
pelled  by  upprifonmcnt  to  perform  it,  this  being  the  way  to  have  it  performed,  and  no  corporaiioij 
confifting*  of  fcveral  perfons  c^n  be  imprifoneil,  and  their  bo«ly  natural  ihill  not  be  imprifoned 
for  the  cf!(Bo:e  uf  their  body  corporate.  Arg.  PI.  C.  kiZ*  U  at  the  end  of  the  cafo  ol  Croh  v. 
f[j83J  '  ^  ^  ?^  •^ HowcU 


IfoweL  Poph.  71.  in  cafe  of  DUlon  v.  Fraine  S.  ?.*■— Tenk.  195»  pl«  i."S.  |*-— >$•  P.  per  thna 
Jullicefy  Roll.  Rep.  385.  Trin.  14  Jac.  B.  R.  in  cafe  of  Cooper  v.  Franklin. 

A  writ  of  right  by  a  college  was  quod  clamat  elTe  jus  6c  liereditatem  fuam  without  faying  in 
jure  collegiiiand  the  writ  was  awarded  good,  becaufe  the  words  in  the  writ  are  of  the  £ame  elSeft 
with  the  other  words ;  for  a  corporation  cannot  have  land  but  in  right  of  their  corporation^  n«r 
can  they  demand  land  unlefs  the  right  is  in  right  of  the  corporation  ;  and  fo  the  feveral  ways  of  ex- 
preflion  areallof  the  fame  eiiefL  And.  272.  pi.  2S0.  Pafch.  33  Eliz.  All  Souls  College  in  Ox- 
ford's cafe  V.  Tam worth  ■  Le.  153.  pi.  aia.  Trin.  31  Eliz*  C«  6.  S.  C.  accordingly.  And 
Anderfon  Ch.  J.  faid  that  if  a  parfon  pleads  that  ho  is  feifed,  he  Hull  fay  injure  ecclefic,  becaafe 
he  has  two  capacities,  and  without  fuch  words  as  here  he  (hall  be  intended  feifed  in  his  own  right ;  * 
but  if  an  abbot  pleads  that  he  was  feifed,  there  needs  not  fueh  words ;  for  he  has  no  other  cap.ici- 
ly :  and  fo  of  a  dean  and  chapter,  mayor  and  comroonalty*  ■  -A  corporation  aggregate  could  not 
be  feifed  to  an  ufe,  it  being  held  that  no  fubponalay^igainft  them.  Per  Holt  Ch.  J.  2  Vern.  399. 
k)fich.  1700.  in  cafe  of  the  Attorney  General  v.  the  Mayor,  &c  of  Coventry. ■-  ■■ .  G.  Law  of 
XXfes,  &c.  5.  fays -bodies  politick  are  not  capable  of  an  ufe  or  truft^  becaufe  they  are  bodies  framed 
Ht  the  will  of  tlie  king,  and  are  no  furthet  capable  than  be  wills  them,  and  it  is  his  ivill  that  th^ 
ihoiild  purchafe  for  the  common  benefit,  and  for  the  ends  of  their  creation,  and  not  that  they  ibould 
take  any  thing  in  truft  for  others ;  alfo  being  incorporate,  the  chancery  had  no  procefson  the  per- 
sons to  compel  thein  to  difcharge  their  truit— — Ibid.  170-  S.  P.— —A  corporation  cannot  he 
feifed  to  an  ufe,  becaufe  their  capacity-  is  to  a  ufe  certain ;  again,  becaufe  they  cannot  execute  an 
c(late  without  doing  wrong  to  their  corporation  or  founder;  but  chiefly  becaufe  of  the  letter  of 
this  ftatute,' which  (in  any  claufe,  when  it  fpeaks  of  the  feofiee)  refteth  only  upon  the  word  (per- 
fon,)  but  wheff  \t  fppaki  of  cefty  c^ue  ufe^  it  adds  perfonor  body  politick.  Ld.  Bacon  on  the  Statmo 
ipfUfcs,347. 

7.  Occupant  Jhall  not  be  feifed  to  any  ufi '^  pcrBrudncl,  Br^  Feoff-  ButG. 
picnts  al  iJics^  pi.  lo.  cites  14  ff.  8.  4.  ^J-«f^ 

Trufts  Ti.  fays  .in  Hcupatit  may  be  feifed  to  an  ufe,  for  an  occnpant  continues  the  pflate  for  life  at 
his  fuhftitute,  and  fo  muA  ukeit  as  he  had  iuv  S.  P.  Hard.  468.  in  cafe  of  Pawlet  v.  the  At- 
|on»eyG«o«r^ 

8.  Thoie  who  are  in  bf  recovery  are  ieifed  to  their  own  ufe,  and 
not  the  ufe  of  another.    Br*  Feofmients  to  Ufes,  pi.  40.-  cites  24 

9.  The  wife  may  be  feifed  to  the  ufe  ofber  bar  on  by  a  feoffment  a/« 


*mtt»^ 


to  the  baron  and  the  feme  and  others,  where  the  baron  only  paid  the  y^'*^^^d  *% 
jpurchafc  money.    Br.  Feoffment  to  Ufcs,  pi.  51.  %^^'\x  un- 

der  years  of  difcretioo,  may  be  feifed  to  an  ufe ;  for  as  well  as  l.ind  might  defcend  unto  them 
from  a  feof^  to  ufe,  fo  may  they  originaJJy  be  infiofftdto  an  ufe ;  yet  if  it  be  before  the  ftatucc,  .and 
they  had  (upon  a  fubpcena  broiighc)  executed  their  eftare  duriagthc  coverture  or  infancy  thqr 
might  have  defeated  the  fames  and  then  they  Ihovdd  have  been  feifed  again  to  the  ufe,  and  not  ca 
fheir  own  ufe ;  but  (ince  the  ftatute  1^0  riglit  is  faved  unto  them.  Ld.  Bacon's  Readme  on  thp 
^ututeofUfes,  34S. 

10.  Tenant  for  years  cannot  at  this  day  be  feifed  or  poiTefled  to 
any  ufe,  he  has  only  a  poiTei&on  and  not  feifin,  which  the  ftatute  of 
)ifes  requires.    Jcnk.  195.  pi.  i. 

J  I.  Lord  by  ef cheat  fliall  not  be  feifed  to  an  ufe,  becaufe  upon  the  Br.  FeofT- 
cCcheat  he  is  in  en  le  poft,  and  paramount  the  confidence.     Jcnk.  (n^nts  \.o 

y.-— *7-Jenk.  19  c.  pi.  I.  $.  P.^^-i  Rep.  a.  laa.  in  Chodleigh's  cafe  accordingly,  that  he  is  in  pa- 
ramount the  u^,  vi/.l  by  force  of  a  condition  in  lavr  annexed  to  the  land  at  the  time  of  the  crea- 
tion of  the  feigniory,  and  the  tenancy  comes  in  lieu  of  his  fcigniory  which  he  hxs  to  his  own  ulei 
and  the  writ  of  efcheat  fays,  that  ad  ipfum  reverti  debet  canquam  efcaeta  fua ;  and  he  ii  not  in  en 
le  per,  but  eo  le  pol),  and  the  lord  by  efcheat  lofes  his  feigniory.  S.  P.  Gilb.  Law  of  U(eS| 

&c.  171.  and  fays  further,  that  be  has  the  lands  in  fatisfadion  for  hi&  ferviccs  that  are  now  goucf 
^ttt  what  fatisfai^ion  will  it  be,  if  he  is  Aill  to  hold  the  Und  charged  with  the  ufe. 

12.  SoofTilcrdofa  villein^  zx\A  for  die  fame  reafon.     i  Rep.  Br.  Feoff- 
?2S,  a,  Arg,  in  Chudlcigh's  cafe,  '^^^^ 

?3'  ^0 


i  Uie». 


183  + 

4P.  cito  yj.  So  of  a  hrJ  that  enters  fir  mortmain^  and  for  tfaefkiQe  rea(bn« 

!ils.P.      ^  ^^P"  ^^2-  *:  ^^&'  ^^  Chucfleigh's  cafe. 

Gilb.  Law         14.  5#  of  a  /vr^  /i&^  recovers  in  ceffavity  and  for  die  fame  rea(bn* 

«ff  ufe«,  les  J  Rep.  122.  a.  Afg.  in  Chudleigh's  cafe. 

1 1*  iaySy 

that  in  thefe  and  in  the  above  cafe  of  lord  hj  efcheat»  they  claim  hy  the  j^eneral  laws  ami 
Ikatutcs  of  the  kingdom,  which  the  chancery  has  no  power  to  alter,  and  do  not  take  as  fubiliruces 
under  thofe  private  *  coutraeAsto  which  trnfts  are  annexed^  and  fo  cannot  be  puniibed  at  corrupt 
breakers  of  the  iruil  which  they  nearer  undertook. 

*[»84] 

Br.  Feoff-         1 5.  Tenant  in  imver  fliall  not  be  feifed  to  an  life ;    for  the 

uSVk  ^*^  8^^^  ^^  ^^  cftate  in  confidcratioh  of  marriage,  and  (he  is  not 

40.  cites'  in  in  privity  ofeftate.     x  Rep.  122.  a.    Arg.  in  Chudleigh*s 

14  H.  8.—  cafe. 

She  it 

iKynnd  by  a  trnft,  Ifccanie  (he  comes  in  in  the  per ;  per  Hale  Ch.  B.  Hard.  469.  in  cafe  of 
Pawlet  v.the  Attorney  General.->.And  Gilb.  Law  of  Ufes>  xi.  fays  that  flie  claims  by  the  mar- 
riage agreement ;  and  a  fufficient  provifmn  is  made  for  her  by  law,  which  is  a  3d  part  of  his 
eftate ;  and  fmce  a  private  cootraiSt  is  the  original  of  her  title,  (he  continues  the  eibRe  of  her 
hufband  as  he  purchafrd  it,  and  under  the  fame  trul^  and  agreements.  ■  But  Ibid.  lyx. 
fays,  that  becaufe  (he  comes  to  the  eflate  by  the  difpofition  of  law,  for  the  advancement  and  en- 
couragement of  nfiatrimony,  and  this  eflate  is  given  for  her  own  maintenance,  and  is  confequently 
cxciofive  of  aU  other  ufes  for  the  advantage  of  other  people. 

Br.  Feoff.  16.  &0  of  a  tenant  by  the  curte^^  zni  for  the  (ame  reafon.  I 
uf<S!VL      ^^P-  ^^^'  ^^^'  ^"  Chudleigh's  cafe. 

40  cites  14  H.  8.'      ■  Tenant  by  the  curtefy  (hall  not  be  bound  by  a  trufl,  becaufe  lie  comes  in  iH 

the  poft.    Per  Hale  Ch.  B.  Hard.  469.  in  cafe  of  Pawlet  v.  the  Attorney  General. Gilb.  Law 

cf  Ufes,  171.  gives  the  fame  reafun  for  tenant  by  the  curtefy  as  aie  before  mentioued  for 
teniuit  in  dower. 

S.  ?.  ac-  17.  A  •  dlffeifor^  abator y  or  intruder ^  fliall  not  be  feifed  to  an  ufe, 

cordingly.  though  he  has  notice ;  for  the  ufe  was  not  annexed  to  the  poflef- 
*cr  Po^?*^'  ^^^^  °^  *^  ^^"^^  which  any  of  them  has,  but  to  the  privity  of  eftate 
[lam  Ch.  J.  which  neither  of  them  has ;  for  they  are  not  in  in  privity  of  the  cf- 
but  he  faid  tate,  to  which  the  ufe  was  annexed,  but  en  le  poft.  And  fince  the 
^^^^  ^^^  ^^^y  V^^  ^^^  "^  ^^  remedy  but  in  chancery,  and  that  the  cban- 
2iaU  com-  cellor  had  no  power  to  determine  right  of  mheritances,  therefore 
pelthefeof-  they  cannot  (land  feifed  to  an  ufe.     i  Rep.  122.  a.  Arg,  in  Chud- 

fees  in  leigh's  cafe. 

chancery  to        o 

enter  upon  the  diffeifor,  or  to  recover  the  land  againft  him  at  the  common  law ;   and  then 
chancery  will  compel  the  feoffees  to  execute  the  eftate  according  to  the  ufe,  and   the  chan- 
•  cellor  ought  to  direct  Uie  ufes  according  to  the  rules  of  law.  S.  P.  Gilb.  Law  of  Ufesy  • 

lee.  10.  fays  the  diffeifor,  &c  take  under  no  truft,  but   oefe^t  the  efbte  to  which  the  ti*uft 
was  fubjoined ;  and  that  upon  abill  by  ce(ty  que  ufe  againft  the  feoffee  to  the  ufe,  the  chaiu 
tery  will  order  him  to  try  the  title  with  the  diffeifor  at  the  common  law, 
*  Br.  Feoffments  to  Ufes,  pi.  10.  cites  14  I^  8.  4.  per  Brudenell. 

1  Rep.  X12.  18.  An  alien  cannot  be  feifed  to  an  ufe.  Poph.  72.  in  cafe  of 
J.  in  Chud.    Djuon  V.  Frainc. 

leigh  s  cafe 

.  A.  infeoffed  an  alien  and  another  to  the  ufe  of  himfelf  and  his  wife  in  tail,  remainder 
to  his  own  right  heirs ;  it  feems  that  if  an  office  be  found,  the  king  (hall  have  a  moiety  to 
his  own  ufe  by  his  prerogative,  and  the  other  ufe  in  this  moiety  is  gone  for  ever.  D.  aSg. 
b.  pi.  ji-  Pafeh.  II  Elii.    The  King  v.  Jafper  Bois.  ■  Mo.  39«.  Arg.  cites  S.  C.  ■  ■ 

KoU.  Rep.  333.  Arg.  and  385.  cjtes  S.  C.  S.  P.  Ld.  Bacon's  Reading  on  the  Statute  of  Ufes» 
348.  but  fays  the  ufe  is  not  void  ab  initio— He  cannet  take  for  any  man's  benefit  but  the  king's 
^Gilb.  Law  of  Ufes,  Sec.  5.— — S.  P.  Ibid.  170.  and  thereby  others  are  excluded  j  neither  can  aa 
alien  have  landS|  and  coafequently  cannot  be  feifed  to  an  ufe. 

4  .  19.  If 


(tlfeief.  1S4 

19.  If  a  hijbop  bargain  or  fell  lands  whereof  be  is  feifed  in  tbe 
right  of  his  fee,  this  is  good  during  his  life ;  otherwife  it  is  where  a 
biihop  is  infeoiied  to  him  and  his  fucceflbrS)  to  the  ufe  of  J.  D.  and 
his  heirs,  that  is  not  good  \  no,  not  for  the  bifbop's  life,  but  the 
ufe  is  merely  void.  Ld.  Bacon's  Reading  on  the  Statute  of, 
Ufes,  347. 

20.  JoinUnants  may  be  feifed  to  an  ufe,  though  they  come  to  it 
at  feveral  times,  it  being  derived  out  of  the  iame  fountain  or  free- 
hold.    1 3  Rep.  56.  in  Samme's  cafe. 

21.  One  that  comes  in  en  U  poji  ihall  not  be  liable  to  the  truft,  Bat  if  men. 
without  exprefs  mention  made  by  the  party ;  and  the  rules  for  ex-  tion  be 
ecuting  a  truft  have  often  varied,  and  therefore  they  only  are  bound  jJJjrf^J^ 
by  it  who  come  •  in  in  privity  of  eftate ;  per  Hale  Ch.  B.  Hard,  le  i^ft,  it 
469.  Trin.  19  Car.  2*  in  Scacc.  in  cafe  of  Pawletv.  the  Attorney  feems^by 
General.  .  *-^^ 

Hale>  that  they  (hall  be  liable  to  the  truft.    GiJb.  Law  of  Ufes  and  Trufts,  12. 


(D)     Ufes   at   Common   Law,   and   Tru/is  now  scc(o.0 
Who  Jhall  have  them.     By  Defcent. 

[im  'X*  H  E  ufe  ihall  be  ofthejanu  nature  of  the  land,  to  defcend 
'*'    as  the  land  ought.] 
[2.  As  of  borough  englijh  land  upon  general  feoffmentsy  the  ufe  S.  P.  GOfc. 
Ihall  defcend  to  the  youngeft.     21  E.  4.  24.  b.  D.  3  &  4  Ma.  ^^  ^i 

I34'-J  Asthecouit 

[3.  So  of  gavelkind  IxaA  to  all  the  males.    22  E.  4.  24.  b*.5  ofchnncerx 

E.  4-  7.  b.l  cannotalter 

^  '         J  the  defcent 

of  the  land,  fo  it  cnnnot  alter  the  laiv  and  cuftom  of  a  place;  for  all  immemorial  caftoms  and 
uTages  are  part  of  the  l«w$  of  the  laud. 

[4«  So  ifa  man  feifed  of  \znis  of  the  part  of  the  mother^  makes  Gilb.  Law. 

feoffinent  generally,  the  ufe  ihall  defcend  to  the  heirs  of  the  part  of  ^^  ^^«  "7- 

^  the  mother.    D.  3  &  4  Ma.  134.  [pi.  9.]  ]  for  !h'e' laid 

[5.  The  fame  law,  if  ne  had  exprejfed  that  tbe  ufejhould  be  to  htm  would  have 
and  his  heirs.     This  ihould  enfue  the  land,  ana  the  heirs  of  the  S®P«  ^^  *^« 
part  of  the  mother  ihall  have  it.     Co.  i.  Snelly,  100.  b.  Contra.  part'J^Viw 
D.  3  &  4  Ma.  134.  9,     (Quaere  ceo.)  ]  mother,  ** 

and  an  ufe 
it  but  an  eftate  in  equity,  part  of  the  eftate  in  the  land  \  for  the  rule  of  law,  that  tends  to  the 
eftabliihment  of  families  and  encouragement  of  induRry,  is,  that  thofe  that  take  benefit  as  rcpre- 
fentatives  Ihdold  convey  it  all  along  in  the  blood  of  the  firft  purchafor,  from  whom  the  benefit 
was  derived  ;  and  [in this  cafe]  the  ufe  ana  benefit  was  derived  from  the  mtirher,  and  the  ufe  was 
never  parted  with,  but  tlie  polfelfion  only ;  £0  the  ufe  muft  be  all  along  conveyed  to  tbe  heirt  on- 
that  fide. 

If  a  rent  had  been  referved  to  him  and  his  hein,  the  fame  (hould  go  to  the  heir  of  the  part  of 
tlie  father  ;  but  here  the  land  and  living  moving  from  the  part  of  the  mother,  therefore  in  equity 
the  ufd,  which  is  nothing  but  a  truft  and  confidence,  fhould  go  alfo  to  the  heirs  of  the  part  of  tho 
mother.  1  Rep.  100.  b.  in  Shs  l  ly's  Cafe,  cites  7  H.  6. 4.  b.  and  5  £.  4.  7.  b.— ~-Br.  Feoffmenta 
to  Vfesa  pL  to.  citcs  14  U.  8.  4«  S.  P.  Sac  tiu  Heir,  {\S\  a)  pi.  9. 10.  Godbold  v* 

Freeftooo* 

[6,  Bu< 


»^5 


Q{^* 


S.P.  13.  [6.  But  it  leetns  of  borough  engliflk  land  it  would  be  (b  clearly  | 

Rep.  5«.      (for  there,  it  feems,  a  man  cannot  make  any  other  to  have  it  by  oe« 
fc  hoidw     fccnt,  but  the  youngeft.)  5  E.  4.  7.  b.] 

in  5  E.  4*  7.  and  cites  4  &  5  Ph.  &  M.  D.  163.  Br.  Defcent,  pU  $9.  cites  37  &  38  H,  8. 

S.  P.  ■    Br.  Done,  &c.  pi.  42.  cites  S,  C.  and  S.  P.  that  the  eldeft  fon  lliallhave it.  j     ■ 

Hob^i.  in  cafe  of  Counoen  v.  Clarkz,  Hobart  Ch.  J.  cites  fame  cafes;  and  (ays  that  this  if 
oitf  <uthe  cuAom,  and  fb  muft  run  to  the  heir  at  the  commoa  law* 

^•f*aw  of  [7.  If,  by  a  cu/fom  of  a  manor,  land  in  fee  eugit  U  defcend  to  the 
s^C^  ildijl  daughter  only^  excluding  the  other  daughters,  diere  being  na 
*  ion,  and  a  trujl  in  equity  defcends  to  the  heir^  this  (hall  go  to  die  eldefl: 
daughter  only,  to  be  relieved  diereupon  in  equity,  according  to  the 
cuftom  for  theland.  P.  10  Car.  B.  R.  between  Jones  and  Lady 
Reufbie^  The  faid  cuftom  found  in  B.  R.  by  a  jury  at  bar)  and 
thereupon  the  fame  term  decreed  in  chancery,  that  the  truji  JhaUg9 
to  the  eldejl  daughter  2l(o,'] 

8.  The  poffeffio  fratris  of  an  ufe  follows  the  analogy  of  defcents  at 
law.     Ana  fo  if  a  man,  feifed  in  fee  of  an  ufe,  had  iffue  a  fon  and  a 

C1S6  1  ^"e^^^r  ^y  ^^^  venter,  and  a  fon  by  another  venter,  and  devifes 
-■  it  for  years,  and  dies  during  the  term,  the  daughter  (hall  have  it, 
and  not  the  fon ;  otherwife  it  had  been^  if  he  had  devifed  it  for  ^fe, 
G.  Law  of  Ufes,  &c.  i8. 


%¥i  CA)      (E)     Ufcs,  Trufts  at  the  Common  Law.     Wbo 

fhall    be    faid  feifed    to    fbe  Jirft    Ufe.      [No^ 
(ice.] 


Fol.ySi, 


[ 


I.  T  F  A.  agrees  with  B.  fo  leafe  BU  acre  to  him  for  certain  years^ 

-■'  and  after,  h^ore  he  has  made  the  leafey  according  to  the  pro- 

mife,  he  enfeoffs  C.  of  the  land  for  a  valuable  confideration,  C  hav^ 

The  confi-    ing  notice  of  the  promife  before  the  feoffment  made,  C.  (hall  be 

?ro"om  a     ^on^elUd  in  chancery  to  make  the  leafe  to  B.  according  to  the  pro- 

fSfin  toC/s  mile,  becaufe  of  his  nptice.    P,  8  Ja.  in  the  Exche<jucr.    Per  Cu-j 

own  ufe;      riam.l 

but  the  no-  \ 

tice  imports  a  feifxn  to  the  former  ufes  :  and  where  the  aft  is  capable  qf  a  double  interpretation^ 
that  muik  be  taken  which  confifts  moft-wich  equity.    G.  Law  of  UfeSi  &c.  7.  8. 

ft  Roll  Rep*  •  [2.  If  h.  feifed  of  land  in  truftfor  B.  covenants  with  y.  S,  in  con-s 
1C5.  S.  C.  Jideration  that  he  will  marry  Z).  his  daughter^  that  he  himfelf  will 

Baton* fjdd  ft^^J^^^^  ^o  ^^  "^  ©f  J-  i>-  for  life,  remainder  to  D.  in  fee.  The 
that  though  marriage  takes  efFedb,  J,  S,  not  having  notice  of  the  trufl.  It  feems 
it  is  true  that  the  eftate  for  life  of  J*  S.  nor  the  remainder  of  D.  (hall  not  be 
de 't'^^^'to'  '"^j^^  ^^  ^^  truft,  becaufe  they  come  in  for  a  valuable  confident- 
deflroyan  tion,  fcil.  marriage,  and  have  no  notice  of  the  truft.  Tr. 
life,  ought    17  Ja.   Sir    Geo.  Reynolds  and  Peacock,  in   Chancery.    Du* 

to  be  more    bitatur.] 
ftrong  than  •* 

a  confideration  to  raife  an  ufe  need  be,  yet  it  would  be  mifchievous  if  J.  S.  who  married  in  confi- 
deration of  this  land,  (bould  nqt  avoid  the  treft  ;  for  he  lofes  thereby  the  advancement  he  might 
perchiince  have  had  by  another  wife,  and  fo  by  a  mean  ti)e  confideration  given  by  him' is  vahiable  ; 
befidec  that  he  has  no  means  to  fearch  and  find  out  tliis  fecjet  truft :  whereas  on  the  other  (ide» 
•      •  *  th« 


tutta. 


its 


t})e  mifcMef  is  noi  lb  peremptory  and  conclufive ;  for  though  c^fty  que  tiSift  ha$  no  remedy  againft 
the  b(t  feoffee  chat  conies  in  npon  the  confideration  «»f  marriage,  yet  he  may  have  fubpoBaa 
agaifift  the  firft  feoffee  who  bxx>ke  the  truft  in  him  repofed,  and  fo  may  aid  himfelfi  But  ad- 
joniacur. 

[  3.  If  A.  fiife  J  in  fee  before  27  H.  8.  to  the  ufeof  B.  and  the  heirs 
males  of  his  body^  and  for  default  of  fuch  heirs  to  the  ufe  ofC*  infee^ 
and  after  A.  gives  the  lands  to  B.  and  to  the  heirs  general  of  bis  body^ 
and  after  j5.  dies  without  heirmaUy  and  his  heir  general  of  his  body 
enters,  he  is  feifed  to  the  ufe  of  C.  to  whom  the  remainder  in  ufe  in 
fee  was  limited,  in  cafe  that  B.  at  the  time  of  the  gift  made  to  hint 
by  A.  had  notice  ofthefirjl  ufe  limited  to  him  and  his  heirs  males. 
Kelw.  22  H.  7«  93-  Per  all  the  juftices  in  the  cafe  between  the  Lord 
Chamberlain,  Daubney,  and  Chichefter.] 

4.  It  was  held  that  where  feoffees  in  ufe  be,  that  their  heirs,  and  fd.  iSacon, 
feoffees,  and  all  that  are  in  in  the  pery  without  confideration^  or  upon  1"  ^'^  ^^*^" 
confideration^  if  they  have  notice  ofthefirft  ufe^  fhall  be  feifed  to  the  ihefT^ttte 
firft  ufe.    Contra  of  thofe  who  come  m  in  the  pojl.  Br.  Feoffments  of  Ufes, 

al  Ufes,  pi.  10.  cites  14  H.  8.  4.  V*-  cites 

and  28  H.  8.  and  fays,  that  thofe  and  diverie  books  prove,  that  if  the  feetffce  fells  the  land  for  good 
confideration  to  one  that  has  notice,  the  purchafor  (hall  ftand  feifed  to  the  ancient  uiie  ;  and  that 
the  reafon  is,  becnufe  the  chancery  looks  further  than  the  common  law,  viz.  to  the  corrupt  con- 
fcience  of  him  that  will  deal  in  the  land,  knowing  it  in  ecjuicy  to  be  another's,  and  t!:erefot«  if 
if  there  were  radix  anuiritudinis,  the  confideration  purgeth  it  not,  but  it  is  at  the  peril  of  him  ciiat 
gives  it ;  fothat  confideration,  *  or  no  confideratioQiis  an  ilTue  at  the  commoa  law;  but  nytice,  or 
no  notice,  is  an  ifllie  in  chancery.  ^  r  »  O ,.  1 

5.  If  A.  covenants  with  B.  that  when  A.  fhall  he  enfeoffed  by  jB.  of  s.c.  cited 
three  acres  in  D.  that  then  the  faid  A,  and  his  heirsj  and  all  others  *>y  ^^jy 
feifed  of  the  land  of  the  faid  A.  in  S.  fhall  be  feifed  thereof^  to  the  ufe  of  ^}\[f^ 
the  (aid  B.  and  his  heirs;  there  if  A,  makes  a  feoffment  of  his  land  345.18 

in  S.  and  after  B.  enfeoflfs  A.  of  the  (aid  3  acres  in  D.  there  A/s  £ii<*  B.  R. 

feoffees  Ihall  be  feifed  to  the  ufe  of  B.  notwithftanding  that  he  had  %l^%^^ 

DO  notice  of  the  ufe;  for  the  land  is  and  was  bound  ^itli  the  ufe  v.  An^"^ 

aforefaid,  *  to  whofe  hands  foever  it  (hall  come;  and  it  is  not  like  drews.^s. 

to  where  the  feoffee  in  ufe  fells  the  land  to  one  who  has  no  notice  ^f  J^***^"" 

of  the  firft  ufe ;  for  in  this  firft  cafe  the  ufe  was  not  in  cfTc,  till  the  q.  Law  ^f 

feoffment  be  made  of  the  3  acres,  and  then  the  ufe  commenced,  rfe,  237. 

Br.  Feoffments  al  Ufes,  pi.  50.  cites  30  H.  8.  ulmTk  '' 

muft  be  underftood  that  the  feoffment  was  made  without  cnafuIerati'iA.    And  quaere  then  ;   for 
if  it  were  made  with  confu'eration,  then  there  is  no  more  reafon  the  land  (houlJ  he  c)>;tr|^ed  with 
the  ufe  into  whofe  hands  ft:ever  it  came,  by  rsafua  of  the  covenant,  than  there  ii  by  rcal'ua  of  a  ule 
aAually  raifed  ;  for  a  covenant  cannot  extend  beyond  the  thing  itfcl:'. 
*  a  SiU.98.  faysy  tliattbis  was  denied  in  Chudley'sCafe. 

6.  If  one  had  made  a  feoffment  before  the  ftatute  27  H.  8.  to  the  Br.N.c.pL 
ufe  of  the  feoffor  and  his  heirs,  and  the  feoffees  had  made  a  leafej  re-'  136.  cites 
ferving  a  rent  to  one  who  had  no  notice  of  the  ufe^  the  lelTee  ihould  ^  S*"*^* 
have  die  land  to  his  own  ufe,  and  the  notice  is  not  material.     And.  ufcs,*^ 
314.  in  Cafe  of  Dillon  v.  Fraine,  cites  Br.  Feoffments  to  Ufes,  pL  cites  s.  c. 
47. 30  H.  8.  J"**  «>7* 

^'    *'  for  reafon, 

that  words  of  demife  equally  pafs  an  ufe,  as  if  there  were  exprefs  words  to  transfer  it* 

7*  If  A.  be  indebted  to  the  queen^  and  enfeoffs  B.  and  C  to  the  ufe 
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men. 


ffjf*  and  his  heirs^  and  y.  S.  having  notice  thereof  purchafes  parcel 
of  the  land  of  the  feofFee,  he  fliall  be  feifed  to  the  firft  ufe  of  which 
he  had  notice^  that  the  land  purchafed  was  not  in  confcience  thp 
land  of  thofe  who  enfeoffed  him,  but  in  truft  to  retain  it  for  the  ufe 
of  ceftyqueufe.  Butotherwi/e  it  is,  if  A.  had  enfeoffed  B.  and  C* 
to  take  the  profits^  or  to  fell  for  payment  ofdebtSy  and  one  who  has  no- 
tice thereof  buys  the  land,  this  fhail  be  to  his  own  ufe;  Sav;  15.  pi. 
39,  Pafch.  22  Eliz.  Sir  Thomas  Ragland's  cafe. 

8.  A  feoffment  in  fee  was  made  to  the  ufe  oi  A.for  lifg^  remainder 
to  B.for  life^  remainder  to  C.  in  fee^  and  afterwards  J.  enfeoffed  % 
S.  who  had  notice  of  the  ufe.    The  fame  takes'away  all  the  other 
ufes ;  and  though  J.  S.  had  notice  of  the  ufe,  yet  he  fhall  not  be 
feifed  to  the  firlt  ufe ;  for  the  eftate,  out  of  which  the  firft  ufe  did 
arife,  is  taken  away,  and  then  alfo  the  ufes.     Are.  3  Le.  158.  pi. 
205.  Mich.  29  &  30  Eliz.  in  cafe  c^Cadee  v.  Oliver,  cites  De- 
Iamere*s  cafe. 
*"d^i^^*       9.  A  feoffee  of  a  manor ^  to  the  ufe  oj'J.  S.  releafes  to  the  tenants^ 
courfe'of     ^^1  ^^  "^^  ^^^^  *'  ^°  ^^^  "^  ^^  J*  S.  for  the  feigniofy  is 
chancery,     drowned  in  the  tenancy  which  they  had  <o  their  own  ufe,  and  there 
if  ihc/fftf/    can 'be  no  truft  without  an  eftate  in  being.    G.  Law  of  Ufes  and 
tlX„i    Trufts,9. 

ebtawmn  yftbe  lattdbavt  notice  of  the  truftf  the  lanJ  is  inverted  with  it,  an  J  they  (hall  be  inforced 
liy  a  decree  in  chancery  to  fct  it  up  ajjain  ;  for  t!ie  land  \vas<H:  firll  bound  and  attendant  to  anfwer 
the  truft ;  and  wliere  the  ou-ners  of  the  land  knew  of  this  trulty  it  is  iui^uity  in  them  to  deftro^ 
iu    G.  Law  of  Ufes  and  Trufts,  9.  xo. 


[188!  (F)      Ufes    at   Common    Law.      To    whcji    Ufe 
sce(o.  5)  it  fhall  be.     By  Implication  of  Law. 

IX  146.  b.    [i*  T  Y  feoffment  be  made  at  this  day  without  any  confideration  ex^ 
pt  7i»  *  preffed^  this  fliall  be  to  the  ufe  of  the  feoffor.  D.  3  &  4.  Ma. 

*  4  Ph'&    H6.  7i.1>.  5  Ja.  B.  Per  Curiam.] 

M.  in  cale  of  ViUers  v.  Beaumont. 

[2.  So  if  a  man  fuffers  a  common  recovery^  without  limiting  t§ 

whofe  ufe  it  Jhall  bcy  or  confideration  expreffed^  it  (hall  be  to  the  ufe  of 

the  recoveror.  D.  3  &  4  Ma.  146.  70 J 

There  «  no       [3.  The  fame  law  it  is  of  zjine.    D.  3  &  4  Ma.  146.  70.] 

»fe  implied 

upon  a  fine  ;  per  Wefton  J.    Andi>y  Dyer,  if  the  render  be  made  in  tail,  the  cognizee  is  feifed  of 

thereverfion  to  bis  own  ufe.    And  to  this  the  ferjeants  agreed.    Mo.  46.  pi.  138.  Mich.  5  Eliz. 

Anon. 

If  a  fine  be  levied  to  a  man  and  his  heirs,  to  the  ufe  of  him  and  his  heirsy  in  this  cafe  he  (hall 
take  by  the  common  Iaw»  and  not  by  way  of  ufe  :  anj  in  this  cafe  there  may  be  a  parti  avtrment 
tofrevent  a  reff*ti»v  uft  to  the  conufor  in  fee ;  for  wlicn  the  fine  is  levied,  an  ufe  does  iramediatelf 
anfe,  either  to  the  conufor  and  his  heirsi  or  to  tke  comifee  and  his  Iieirs;  and  when  there  is  a  fub« 
feqoent  deetl,  it  only  (hews  what  tbe  intent  of  the  parties  was  at  the  time  of  the  fine  levied.  9 
Co.  DoWMAN*s  Cafe  ;  futhat  when  a  fine  is  levied,  an  ufe  does  arife  by  implication  of  law  to  the 
conufeeand  his  heirs;  and  confequently  this  cafe  is  excepted  out  of  tbeftatute  of  29  Car.  a.  cap.  3* 
Glib.  £qu«  Rep.  17.  Pafch.  8  Ann.  Aitham  v.  Angiefey. 

[4.  But  if  before  the  ftatute  of  cuia  emptares  terrarum^  a  man 
^0  tnaLdefeoffnunt  in  fee  without  cmJuUrationy  the  feoffee  ibould  have 

this 


thKto  his  own  ufe,  becaufe  there  was  a  tenure  created  hy  the  law 
between  them.    D.  3  &  4  Ma.  146.  71.] 

[5.  So  if  a  man  gives  in  tail  at  this  day,  this  (hall  be  to  the  ufe 
of  thedonee  forthe  caufe  afore&id.    D.  3  &  4  Ma.  146.  71.] 

[6.  So  if  a  man  leafes  for  life  or  yearsy  this  fliall  be  to  the  ufe  of  ^^^^  ^^1^^ 

the  leilee.]  or  the  grant 

[7,  \^  leffie  for  life  or  years  grantt  over  his  ejiate  without  expref-  ?f ''  over, 

ftng  to  whofe  ufe^  this  fliall  be  to  the  ufe  of  the  grantee ;  for  there  is  oVjjjg^j^^ 

a  confideration  implied,  as  to  pay  rent  to  him  in  reverfion,  *  and  to  or  grantee 

be  fubjeS  to  forfeitures,  and  to  be  punifbed  in  wade.    Tr,  5  Ja.   r^-^^n 

B.  Per  Curiam,  f  Cattle  v.  Dodd.]  •Foi  78*. 

for  (as  is  faitl)  the  ufe  of  the  country  to  declare  lands  to  be  fafely  kept,  has  made  the  m;cr  deli^ 
very  of  pofTcflion  no  evidence  of  right,  without  a  vatua&le  confuleration.  But  thefe  lefler  eitatet 
were  not  nfed  to  be  delivered  to  be  kept  for  the  future  fupport  and  provifion  of  the  family  ;  and 
therefore  the  meer  adl  of  delivering  polfeHion  parted  a  right  without  confidecacion,  fince  there  is 
no  prcfumption  from  tlie  ufe  of  the  country,  that  thefe  eliates  were  transferred  under  fecret  tr«ftsy 
efpecially  fmce  rents  were  ufiially  refefved,  and  they  fubjedl  to  waite  and  other  forfeitures.  Gilb» 
X>aw  of  Ufes,  tec  65. 

t  Cro.  J,  200.  101.  pi.  3».  S.  C.  accordingly,  the  grant  being  made  by  fihe,  without  any  cooO. 
deration.  S.  C  cited  Arg*  Lane  94.  in  cafe  of  Went  wot  th  v.  Stanley^  as  adjudged  8  Jac; 

ill  C.  B. 

[8.  \ilejfee  for  life  or  years  grants  to  another  his  eJlate^  and  limits  Cro.  J.  soi. 
the  ufe  hut  of  parcel  of  the  tflate  to  the  grantee,  the  remainder  of  the  p  ^'  *^^ 
eftate  fliall  be  to  the  ufe  of  the  grantee  by  implication  of  law,  and     '    "^^ 
not   to  the   grantor.     Tr.  5   Ja.  B.  Per  Curiam.     Caftle  v. 
Dodd.]  ^        . 

9.  A  man  purchafed  land,  and  caufed  an  ejiate  to  be  made  to  him 
and  hisfemcy  and,  to  three  others  in  fee  j  this  fliall  be  taken  to  be  to 

the  ufe  of  the  baron  onljr,  and  not  to  the  ufe  of  the  feme,  without  f  i  go  1 
fpecial  matter  to  induce  it.     And  fo  fee  that  a  feme  may  be  ieifed 
to  the  ufe  of  her  baron,  and  fuch  feoffment  was  anno  3  H.  7.  and 
intended  ut  fupra  \  quod  nota.     Br.  Feoffments  al  Ufes,  pi.  5 1.  cites 
3+H.8. 

10.  L.  made  z  feoffment  to  the  ufe  ofhimfelffor  life^  and  after  his  Poll.  54  to 
deathy  and  the  death  of  P.  his  wife^  to  T.  his  f on  tn  tail.  It  was  W'l^'  '* 
held  that  no  implied  ule  did  arife  to  P.  and  therefore  the  eflate  to  Canc!s!c. 
T.  was  contingent.     Poll.  94.  in  the  cafe  of  Carpenter  v.  Smithy 

cites  it  as  the  cafe  of  Weale  v.  Lower. 

1 1.  Pk.feifed  in  fee  of  BL  Acre  and  Wh.  Acrcy  had  twojifters  E^ 
end  F.  andha^d  B.  a  fin  by  a  former  wife^  and  on  his  marriage  with 
M*  a  xdwifcy  he  conveyed  the  whole  to  W.  R.  and  W.  S.  and  theif 
Jheirs,  to  the  ufes  following,  viz.  BL  Acre  to  A.  himfelffor  90  yearsj 
ifhefo  long  Itve^  and  after  the  expiration  to  the  ufe  of  the  faid  M. 

for  a  jointure^  znd  after  her  death  to  the  ufe  of  the  heirs  male  of  the 
hody  of  the  faid  A.  Remainder  to  the  right  heirs  of  A,  And  as  to 
Trh.  Acrcy  to  the  ufe  of  K.for  q^yearsy  ijy  &c.  and  after  to  the  truf- 
tees  and  their  executors  for  200  years  m  truft  to  raife  portions  for 
his  children  hy  M,  remainder  to  the  heirs  male  of  the  body  of  A,  re- 
mainder to  his  right  heirs.  The  marriage  took  effe£^,  and  after  A. 
diedy  leaving  B.  his  fin  by  his  firjl  wifcy  and  H.  and  J.  daughters^ 
ky  M*  bis  %d  wife.    M*  entered  into  BL  Acre^  B.  entered  into  Wh. 

Jcrcy 


jfcrcy  and  e'aufed  part  of  the  nnts  U  be  paid  to  tie  truflees  foivtt^a} 
raifing  portions  purfuant  to  tbi  fettlement'^  and  granted  leafes,  &c.  and 
died  without  iffiie  in  the  life  of  M.  Afterwards  M.  ditd^  The 
Mafter  of  the  Rolls  was  of  opinion,  that  the  limitation  of  Wh.  Acre 
was  void ;  and  as  to  what  had  been  urged  that  an  ufe  arofe  by  opera- 
tion and  conftruSion  of  law,  he  faid  mat  to  talk  of  raifing  an  ufe  by 
implication  was  a  m}fftery  in  law  which  he  did  not  underftand ;  and 
would  have  decreed  Wh.  Acre  to  the  fitters  of  B.  But  upon  the 
importunity  of  the  defendant's  counfel,  a  cafe  was  ftated  and  fent 
to  the  Judges  of  C.  B.  who  certified,  November  26,  17 12.  that 
a%  to  BL  Acn^  nothing  but  a  reverfion  expe£bnt  on  M.'s  eftate  for 
life  defcended  to  B.  So  that  by  her  enjoying  the  land,  and  fur- 
viving  B.  there  was  no  pojfejfiafratrisy  to  exclude  H.  and  J.  the 
fifters  by  the  2d  venter,  from  inheriting  as  heirs  to  A.  their  fathers 
But  as  to  JVh.  Acre^  they  held  the  limitation  to  the  heirs  male  of  the 
hody  of  A.  voidy  no  freehold  being  limited  to  any  herfon  precedent  to  that 
eftate^  and  that  no  eftate  of  freehold  could  refult  to  A.  for  his  life  by 
Stetir.Kc-  i^li^^^o^j  becaufe  another  eftatey  viz.  for  99  years^  if  &c.  was  <fx- 
Biainder;  prefsly  limited  to  limy  which  would  be  inconfiflent  with  a  freehold  in 
l^'*  3)  him  by  implication,  and  that  a  freehold  either  exprefs  or  implied, 
was  neceflary  to  fupport  fuch  limitation ;  and  confequently  the  free- 
hold and  inheritance  in  fee-fimple  of  Wh*  Acre  defcended  to  B* 
expedient  only  on  a  term  for  years,  to  the  truilees  of  which 
there  was  fuch  a  pofTeffio  fratris  as  intitles  £.  and  F.  the  plain-^ 
tiSs  aunts,  and  heirs  of  die  whole  blood  to  B.  the  (on,  to 
that  land.  MS.  Rep.  Mich.  8  &  11  Ann*  Rawley  v.  Holf 
land* 


r  1 00 1(G)      Ufes  at  Common   LaNv.      In  what  Man* 

net    and    Nature    Cejly    ^ue    Ufe  Jhould    have 
it,  and  how  he  might  dtjpofe  thereof. 

Jenk.  ttx.  C^-  X\  3  &  4  Ph.  &  M.  136.  BafTet's  cafe.  A  man  fuffered 
pi.  5(L— -  ^*  a  recovery  16  H,  7.  without  confideration,  and  20  M^  7. 

^f  *Vf  ^^  rf^fiiyr/rf  the  ufes  of  the  precedent  recovery,  and  good  j  for  before 

\t  cMi%^^'  the  flatute  of  27.  (as  this  was)  an  ufe  being  but  a  thing  in  confi-^ 

s.  c.  fays  dei^ce,  might  be  direfted  and  altered  according  to  the  intention  of 

thaithe  the  parties.    Agreed  9  Rep.  1 6.    Dowman*s  cafe.] 

in  him ;  and  therefore  it  is  equity  he  ihould  difpofe  of  it  when,  and  as^  he  pleafes>  to  bar  himfel£ 
9uk1  his  heii-s* 

JfutwhiTia  ^.  If  a  man  infeoffs  others  to  the  ufe  of  him  and  bis  beirs^ 
Jtt anger  bui  ^^  generally,  without  expreJKng  any  ufiy  he  may  make  a  will  after, 
*tUu%or\\   and  alter  the  ufe.    Br.  Teoffments  al   Ufes,  pi.  36.    cites  S 

it  be  to  the     £•  i|..  8. 

inttnt  to  rr        a 

}€tak(  tjidtt  tail,  there  he  cannot  change  tht  ufe  after.   Br.  Feoffments  al  Ufei,  pi.  36.  cites  5  £.  4.  8. 
^^'s  Rep»  IS*  cites  S.  C. 

6  3- If 


J.  tfii/^  que  iife  makes  a  Uofe  for  Itft^  yel  the  tever&on  f  crtiiiiils  s.  I>.  So  of 
in  the  feoffees,  and  not  in  the  Jeuor.     Br.  FeoiFments  al  Ufes,  pL  aieafege. 
*23.  cites  5  H.  7-  5.  per  Cuf.  except  Davers.  thTftltJ^'r 

p  vet  nothing  but  that  he  may  infeofF,  grant,  releafe,  or  leafei  per  tCeblet  Fiiher,  and  Jay,  quod 
Brian  and  thejuftices  concefferunt ;  and  that  where  cefty  que  ufe  leafes  iorytzih,x\\ef€offtefl>aU 
ifovt  *  aAion  ofwaflt,  and  (hall  hi  nnived  in  defmult  tfttnantjw  Kjt^  where  the  leafe  is  for  life,  and 
Ihall /out  wmV,  andfliall  enter  for  Jurfature.    Br.  Feoffments  al  Ufes,  pi.  a6.  cites  $  H.  7*  8* 

*  S.  P.  Per  Cur.  excepts  Cavers*  Br.  Feoffinentsal  Ufes,  pU  13.  cites  3  H.  7.  5.  notwitbibn^ 
iug  that  tliere  be  privity. 

4-.  If  ceftv  que  ufe  enierty^  end' a  hng  time  afier  makes  a  feoffment^ 
jret  this  fhall  not  purge  the  tort,  but  the  feofFee  ihall  have  affifei 
per  Cur.  quod  Brian  and  odiers  conceflerunt  clearly.  Brooke  fays 
quaere  how  this  entry  is  to  be  intended ;  for  cefty  que  ufe  alwayg 
occupied  the  land  at  the  will  and  fufterance  of  his  feoffees ;  there* 
fore  quaere  what  aA  will  make  him  difleifon  Br.  Feoffments  al 
Ufes,  pi.  %%.  cites  5  H.  7.  5i 

5.  If  celty  que  ufe  makes  a  leafe  rendering  rent^  the  rcfervation  ts  Butf/the 
Void,  tinlefs  k  be  by  deed  y  per  Brian.    Br.  Feoffments  al  Ufes,  pi.  refervactoii 
513.  cites  511.7.  5.  I^*^?*^' 

**  ^         I    ^  the  ccfiy  jm0 

bfefia/i  bate  the  rent,  Br.  FeofRnentsto  Ufes,  pi.  »6.  cites  8  H.  7.  8.— — S.  P.  Gilb.  Law  of  Ufes> 
4cc.  a6, 17.  For  beirtg  by  deed,  the  feoffees  are  eftopped  by  their  own  atk  to  deny  the  tenore  of 
cefty  que  ufe;  but  where  it  is  without  deed,  the  rendering  rent  to  a  man  is  an  acknowbedgment 
of  the  holding  lands  from  hkn^but  here  the  lands  are  not  held  of  ceCky  que  ufe>  but  of  the  feoffeei 
Who  had  the  reverfion^ 

6.  If  cefty  que  ufe  makes  z feoffment  in  fee  upon  conditiony  and  en^  In  fech  caf# 
ters  fir  the  condition  broken^  he  fcall  retain ;  for  the  feoffees  cannot  '„*  ufe  be. 
enter ;  for  by  the  feoffment  the  fee  and  the  right  was  out  of  themw  twcen Iho* 
Br.  Feofinients  al  Ufes^  pi  23.  cites  $  H.  7.  s»  ftatute  of 

R.  1.  and 
17  H.  8.  'though  ne  had  but  an  ufe  when  the  feofFoient  was  made»  yet  now  he  (haU  be  fefed  of 
the  whole  eilate  in  the  land.    ^  Litt  lox.  a.— Gilb.  Law  of  ufes,  31.  cites  S.  C.    For  the 
whole  tSbie  Is  devefted  out  of  the  febfTee:  by  the  feofirneAt  f  and  they  cannot  enter  for  the  con*' 
dition  broken,  becaufe  they  akie  no  parties  to  it  h 

7.  The  feoffees  of  cefty  que  ufe  during  the  nonage  of  the  heir^  In  [  igi  1 
whom  the  ufe  is,  may  grant  all  ordinary  offices  as  fte ward,  bailiff^  ^  ^J^^  ^^ 
Deceiver,  &c*  without  the  heirs  affent,  but  not  fees  for  term  of  life  uVe*,  14. 
without  his  ajfent  at  his  fijl  age^  and  may  defend  the  land  of  the  heir  «»««•  s.  Cw 
with  the  orofits;   per  Huffey  and  Brian  Ch.  Jufticcs.     And  per  S^J^Jring 
Iteeble^  they  may  do  this  for  the  profit  of  the  heir  without  hts  tbb  mino- 
affent*    Br.  Feofimcnt  to  Ufes,  pi.  27.  cites  8  H.  (7.  1 1»  in  Chan-^  nty  the  Uye 

eery.  fuppofesi 

J  tacit  con- 


all  means  in  order  thekneuntn,  but  this  it  feems  nuftbeby  the  cooifeut  of  cefty  que  Ufe ;  for 
tkis  appointment  is  wholly  to  convey  the  profits  to  him. 

8.  If  cefty  que  lifc  makes  a  diedoffeoffkent  and  letter  ofamrny  S-  9  ^^^'^ 

to  deliver  fttfin^  and  the  attorney  makes  the  livery,  this  is  a  good  ^\^^  ^^JJ 

feoftment  by  fome ;  but  Brian^  and  all  the  others  faid  it  was  dif"  27.  and 

feifin  :  for  as  foon  as  ctfty  que  ufe  had  fold  the  land  the  ufe  was  out  l«^w  ^«  * 

uf  him,  and  then  he  is  not  cefty  que  ufe,  and  therefore  cannot  make  'l^*'^** 
A  feoffment.     And  fo  fee  that  the  cafe  is  intended  for  the  falc  of  the 

Vol.  XXII.  P  land. 


land.  And  afterwards  all  the  juftices  iaid  that  cefty  que  ufe  him» 
felf  may  make  livery  ofjeiftn^  but  not  bis  attorneys  for  the  ftatute 
is  taken  ftri£Uy,  Brooke  lays,  quaere  Inde ;  for  at  this  day,  the  law 
is  taken  otherwife*  Br.  Feoffments  al  Ufes,  pi.  28.  cites  9  H« 
7.26. 

9.  Where  feoffeei  to  an  ufe  make  a  leajpf  or  fuch  like  and  cefly 
que  ufe  enters  and  makes  feoffment  every  this  does  not  difprove  the 
nrft  eftate,  and  therefore  (hall  not  avoid  mefne  a6ls,  as  leafey 
dower,  ftatute  merchant,  or  fuch  like  made  by  the  firft  feoffees  ; 
per  all  the  juftices  except  Brudenell,  who  was  contra.  But  Brooke 
lays  it  feems  that  thofe  cafes  are  againft  him.  Br.  Feoffhient  al 
Ufes,  pL  10.  cites  14  H.  8. 4. 


(G.  2)     Cifty  que  Ufe.     His  Power. 

Cefty  que      |. 
ufo  may 

she  graft  or  for  life  \  Xox  tliis  IS  inheritance  or  tranictenement.  iiut  i5rook:e  lays 
*«Mi  to  any  it  fcems  that  the  gift  of  the  tree  (hall  be  good ;  for  the  ftat.  of  i  K. 
c^^^qtt  3'  -^  ^^  ^  1*^'  feoffments,  &c.  by  cefty  que  ufe  (hall  be  good ; 
life  himfeir  ^nd  fo  js  1 1  H.  7.  2.  that  fale  of  trees  or  wood  by  cefty  que  ufe  (hall 
cannot  take  be  good  by  the  ftatute  of  R.  3.    Br.  Feoffments  al  Ufes,  pi.  64. 

Ihcm  ;  for     ^ites  lo  H  T    io 
then  trcf-      *^'"*  '"  "'  /•  ^9* 

pafslics.    Br.  Feoffments  al  Ufes,  pi.  15.  cites  15  H.  7. 1.  by  all  tliejoillcesofC.B. 

S.  P.  that  he  2.  Cefty  que  ufe  cannot  juftify  the  taking  ofbeafis  in  tbe  lanida^ 

^\shL  ^H^  fi^f^^^y  ^^^  *c  feoffees  fhall  make  this juftification,  and  fliall 

fbre  Uio  ^^^^  adtion  of  the  trefpafs  done  in  the  foil,  but  thofe  who  have  in- 

ftatute^be.  tereft  in  tbe  land  as  commoner  or  tenant  at  will  {hall  juftify  in  their 

«aufeat  own  names,  by  all  the  juftices  of  C.  B.   Br.  Feoffments  al  Ufes, 

common        _i    _^    «:..^«  *«  u   ^   J^ 

BO  eftate ;  but  he  maj  juftify  fine,  (he  ftatute.    G.  I^w  of  IJfes,  &c.  8t. 

3.  Cefty  que  ufe  of  lands  in  fee-fimple  may  by  the  ftatute  make 

a  leafe  or  bargain  of  the  land  as  well  as  he  may  fell  the  trees  grow- 

£  14^2  ]  ing  on  the  land ;  and  his  lale  good.   Kelw.  41.  b.  Pafch.  17  H.  7» 

——Ibid.  42-  b. 
G.  Law  of  ^.  If  cefty  que  ufe  leafe s  for  years  rendering  renty  and  makes  his 
^^*citcr  ^^^^  ^*^'  ^'^  executors  /hall  have  the  profit  of  his  lands  for  20  yearsy 
B.C.  and  hc  Ibali  have  this  rent  for  it  is  parcel  of  the  reverfion,  and  annexed 
fays  he  ihali  thereto,  and  cefty  que  ufe  fliall  have  aSion  of  debt^but  not  avowry  j 
<lZ7u^'  per  Fitzherbert  and  Shell;r.  And  per  Fitzherbert,  if  he  leafes.bjr 
le);ai  eftate  parol  rendering  rent  this  is  good,  and  he  (hall  have  the  rent ;  for  (0 
t)f:here-     is  the  intent  ^  the  ftatute.    Br.  Feoffments  al  Ufes,  pi.  6.  citea 

ft  Ilia  the      27W.«.I3. 

feoif3cs  fmce  he  lias  put  the  eftate  out  of  them  but  for  a  term;  bat  tbe  equitable  eilate  is  in  him» 

«ad  he  may  difpofe  of  it  and  tbe  rent  psfleSf  bm  the  feoffees^lhall  puailh  for  w<i/?4  doue,  axMl  tma 

J9r  u/^ifututtf  ice* 

'      5.  If 


5«  If  cifij  que  ufe  in  tall  hadfufini  a  ncffoery  iefore  the  Jlatut§ 
^ufes  made  27  H.  8.  and  died^  the  feoffees  could  not  have  entered, 
but  ihould  have  had  writ  of  entry  ad  terminum  qui  prsteriit  or  writ 
of  right,  and  falflfy  it.  Br«  xlntry  Changeable,  pL  123.  clte^ 
31  H.  8. 

6.  Ccfty  que  ufe  may  make  letter  ofattemey  id  mate  livery^  which  Bcndl.  is; 
proves  that  he  makes  not  the  feoffment  as  fervant  but  as  owner  of  p^f^^  ^e 
the  land.     Arg*  Godb.  314.  in  cafe  of  Sheffield  v.  Radclifp  h.  s.ad- 
cites  Bishop  of  Lokdon  v.  Kjsllet  infiendl.  R.  and  inD.  283.  judged,  an4 

Itatute  of  i  R.  3. 

7.  Cefty  que  ufe  may  devsje^  that  after  his  deceafe  his  feoffees 
Ihould  ftand  leifed  of  the  manor  to  the  ufe  of  any  perfon.  See  Cro. 
£•  28.  pi.  12.  Pafch.  26£liz.  in  the  ftar  chamber^  in  cafe  of  Man- 
tell  V.  Mantel]. 

8.  Cefty  que  u(e  {hall  take  advantage  of  coridttions  which  are  knit 
to  the  eftate,  as  for  payment  of  rent,  but  not  concerning  collateral 
things;  and  fuch  expofition.of  the  ftatute  32  H.  8.  hath  been  made 
before.  Arg.  3  Le.  225.  Pafch.  31  £liz.  B.R»  in  cafe  of  Scott 
y.  Scott 

9.  Cefty  que  ufe  of  a  rent  charge  executed  by  the  ftatute  may  Mod.«}; 
di/lrein  for  rent  arrear ;  for  by  the  executing  the  eftate  fuch  power  accordingly 
is  transferred  the  cefty  que  ufe  as  incident;   but  a  covenant  for  bythenarob 
payment  of  the  fame  is  not  transferred  to  him,  as  the  power  of  dif-  of  Bofcaw- 
training  is.    2  Mod^  138.  Mich.  28  Can  2.  C.  B.    Cook  v.  •;;^^^^!^'* 
Herle*  .— »See 


ticDiitrfib 


(G.  3)     Ccfty  que  Ufe    His  Power  as  to  Febfees^ 

tb    A    FEOFFEE  of  truft  is  bound  to  plead  aUpleas^  andfiaU 
^^  maintain  atlionsfor  the  land  as  cejly  que  ufe  Jball  devije  and 
require  at  the  cofts  of  cefty  que  2^ ;  per  the  jufticeSk    Br,  reofT^ 
ments al  Ufes» pK  3S.  cites?  E.  4.  29. 

2*  If  I  give  my  goods  to  /.  5.  to  my  ufe^  the  donee  is  bound  to 
maintain  a  writ  of  trefpafs  for  the  taking  of  them  but  not  appeal  of 
robbery  I  per  Littleton.  .  And  per  Choke  it  is  true;  for  he  Jball  not 
be  compelUd  tofivear^  and  the  appellant  ftiall  fwear  diat  his  appeal  is 
true.    Br»  Feoffments  al  Ufes,  pU  38,  cites  7  £.  4.  29. 


(Gi  4)     ConfiJeration^    Necejfary  in  what  Cafes  to  [  193  } 

raife  an  Ufe. 

t.  T  F  a  man  makes  a  feoffinent  without  cmfideration^  the  feoffee 
^  (hall  be  feifed  to  the  ufe  of  the  feoffor,  or  to  the  ufe  to  which 
the  feoffor  was  feifed  5  per  Fitzherbert  J.    Br.  Feoffmciiti  al  Ufcs, 
pi.  10.  cites  14  H.  8»4/ 

P  2  2.  It 


193  ^^^* 

2.  It  is  (aid  that  \fzman  hefeifid  tf  lands  in  fee,  and  grants  a 
rent  ifliitng  out  of  the  fame  lands  to  a  ftranger,  without  anyconiide- 
ration,  &c.  the  grantee  ihall  be  feifed  of  this  rent  to  his  own  ufe; 
for  the  law  cannot  intend  fuch  a  grant  to  be  made  to  the  ufe  of  the 
grantor.    Perlc.  f.  531.  cites  Mich*  14.  H.  8.  5, 

3.  Ld.  Bacon,  in  his  Reading  on  the  Statute  of  Ufes,  310,  31 1, 
fajrs,  he  would  have  one  cafe  (hewn,  bj  men  learned  in  the  law, 
where  there  is  a  deedy  and  yet  there  needs  a  confideration ;  that  as 
for  parol,  the  law  adjudges  it  too  light -to  give  action  without  con- 
sideration} but  a  deed  iver  imports  a  ccnMtration^  becaufi  ofthede^ 
UbirattM  and  ceremony  in  the  confection  of  it ;  and  that  Uierefore,  in 
the  8  Eliz.  it  is  folemnly  arffued,  that  a  deed  (hould  raife  an  ufe 
without  any  confideration.  In  the  Queen's  Case,  a  falfe  confi- 
deration, if  it  be  of  record,  will  hurt  the  patent,  but  want  of  con- 
fideration never  does ;  and  yet  they  fay  that  an  ufe  is  but  a  nimble 
and  light  thing ;  and  now,  contrarywife,  it  feems  to  be  weightier 
than  any  thing  elfe ;  for  you  cannot  weigh  it  up  to  raife  it,  neither 
bv  deed  nor  deed  inrolled,  without  the  weight  of  a  confideration. 
D\it  (he  iays)  you  (hall  never  find  a  reafon  tot  this,  to  the  world's 
end,  in  die  law ;  but  it  is  a  reafon  of  chancery,  and  it  is  this,  that 
no  court  of  con&ience  will  inforce  donum  gratuitum^  though  the  in- 
tent appears  never  fo  clearly,  where  it  is  not  executed^  orfufficientfy 
faffed  by  the  law  :  but  if  money  had  been  paid,  and  fo  a  per/on  dam- 
nined,  or  that  it  was  for  the  eftablifhment  of  his  houfe,  then  it  is  a 
good  matter  in  chancery. 

4*  If  one,  without  any  confideration,  enfeoffs  another  by  deed, 
habenet  to  the  feoffee  and  his  heirs^  to  his  own  ufe^  and  the  feoffee 
fuffers  a  feoffor  to  occupy  the  land  feveral  years,  yet  the  right  is  in 
the  feoffee;  becaufe  exprefs  ufe  is  contained  in  the  deed,  which  is 
fufficient  without  other  confideration. ,  The  fame  law  is  when  z 
feoffment  is  made  to  the  ufe  of  a  ftranger  and  his  heirs.  And.  37. 
pi.  95.  Anon. 

Wl^D  sn  5-  Ufe  declared  on  an  ejlate  executed^  needs  no  confideration. 

Hfe^r^Tfi      Mo.  102.  pi.  247.  Mich.  16  &  17  £liz.  per  Cur.  in  Calthrop's 

•ponacon-       a.  *  '  * 

flUeration,     ™^* 

the  cgHfidtraf*^H  mufi  be  prifentfy  executed,  Arg.  Cart.  140.  in  cafe  of  Gnmifti  v.  Wcntworth.— If 
I  covenant  to  Hand  feifeu  to  the  ufe  of  J.  S.  and  his  heirs,  in  confidtraHon  that  bejhotlbt  my  counjelbr^ 
it  is  {oody  and  the  land  pafles  prefently,  though  it  is  not  executed.  Arg.  Cart.  142.  fays  this  cafe 
was  put  by  f  opLam  in  B.  R.  in  one  Popptewell's  cafe. 

See(o.  7)  6.  A  finci  without  any  confideration,  doth  carry  the  ufes ;  per 
l»i.j5.S.C.   Cur.  Le.  I3«.  pi.  i88.  Hill.  ?o  Eliz.  C.  B.  Stephens's  cafe. 

7.  In  the  ftatute  of  27  /f.  ^.  lo.  all  the  conveyances  are  men^ 
tioned,  and  not  one  word  of  a  confideration  in  the  whole  ftatute  y 
but  that  is  left  to  the  judgment  of  the  law ;  for  at  common  law^  tba(. 
which  pafiTed  by  tranfmutation  does  to  fince,  and  what  before  the 
Aatute  could  not  pafs  without  valuable  confideration,  will  not  now. 
Arg.  Cart.  138.  in  cafe  of  Garnifli  v.  Wentworth,  cites  PL  C# 
301.    -Sharington's  cafe. 

Trt\k.  047.  ^*  ^^  ^^^^  "^^*  h  w^y  w/*  covenant  or  iargain  and  Jale^  there 
fL  j6.         muft  be  a  confideration.    &it  in  cafe  of  tranfmsUation  of  po/pffon^ 

the/ 


'     ,  ^ 

r  * 


they  may  ariie  without  any  confideration  at  alL    Arg.  Cart  143. 
in  cafe  of  Gamifli  v.  Wentworth. 


(H)     Ufes.     Confideration.     What  fhall  be  faid  a  seo  (K) 
good  Confideration  to  raife  an  Ufe.     Againft  the 
Law.     [Or  otberwife.^ 

[l.   I  F  A.  bargains  and  fells  to  B.  in  confideration  of  the  loan  of 
*    1 00  /.  by  B.  to  him  for  a  year,  this  is  a  good  confideration 
to  raufe  an  ufe;  for  it  is  not  unlawftd, by  any  ftatute,  to  take  10 1, 
for  the  loan  of  tool.    For  the  contraft  is  good  for  this  between 
the  parties  themfelves,  and  (hall  bind  him,  and  only  a  pain  is  limited 
upon  him  who  takes  it,  fcilicet,  that  the  king  fliall  recover  fo  much 
from  him.    (But  \fufury  be  ♦againft  the  common  law,  it  feems  no  •  See  tiu 
ufe  can  arife.)    Vide  for  this  26  E.  3.  71.    Contra  Hill.  37  EL  Ufury. 
B.  between  Nowell  and  Hudfon.  j 

[2.  In  an  indenture  between  A.  and  his  wife  of  one  part  and  B.  7  Ren.  (40) 
their  fon  of  another  part,  and  C.  their  yi«  of  the  3d  part,  the  faid  ^^j^Jfij^**J,^ 
A.  in  confideration  of  natural  affeSlim  and  paternal  lave  which  he  i^juaged 
has  to  his  iaid  fons,  and  for  their  better  advancement^  and  to  the  in-  accordinj- 
tent  that  the  lands  JhouU  continue  in  bis  name  and  bloody  covenants  to  Jy  »^^^  f^ 
Jlandfeifed  to  the  ufe  of  himfelf  for  life,  the  remainder  to  his  faid    ^^'^ 


error.— 


wife  for  lifsy  the  remainder  to  his  faid  fon«.    Though  here  another  <,  Rep.  44. 
confideration  is  expreffid^  yet  inafmuch  as  his  wife  is  named  his  wife  ^  ^S- a.^^^ 
in  the  deed^  this  fhall  be  a  fufficient  confideration  to  raife  an  ufe  to  accordingly 
her.     Adjudged  7  Rep.  40.    Bedell's  cafe,  Trin.  3  Ja.  B.  R.  Ad-  per  Cur.  in 
judged  between  Bedell  and   Hall.     It  feems  this  was  the  fame  "j^,"**;^^^ 
cafe,  but  there  the  feme  is  not  faid  to  be  party  to  the  indenture.]        ycnk.^^isV* 

pl.  25.  cites  S.  C.  accordingly. 

[3.  If  a  man,  having  iflue  3  fons^  covenants,  in  confideration  of 
natural  affeHion  to  the  eldeftfon^  to  ftand  feifed  of  certain  land  to  r--'^^--n 
the  ufe  *  of  himfelf  for  life,  and  after  to  his  eldefi  fon  and  the  heirs  •  Foi.  783 
males  of  his  body^  and  for  defiiult  of  fuch  ifiue,  to  the  ufe  of  his  2d 
fon  and  the  heirs  males  of  his  body ;  and  for  default  of  fuch  iflue,  to 
the  ufe  oUhe  3d  fon^  i^c.  This  is  good  confideration  to  rajfc  the 
ufe  to  his  younger  fons ;  for  though  the  confideration  of  natural 
afFeftion  be  limited  only  to  the  eldcft,  yet  this  is  equal  to  all  the  fons ; 
and  therefore  the  law  will  fupply  it  without  expreflion ;  for  if  no- 
thing had  been  expreffed,  1:  had  been  good  confideration  by  impli- 
cation  of  law.  Mich.  43  &  44  Elix.  B.  R.  between  Bond  and 
Edmonds.     Per  Curiam.] 

[4.  If  [//.]  by  indenture  made  between  him  of  the  one  partj  and  B. 
his  brother^  (naming  him  fo  in  the  deed)  and  C»  and  JD.  (who  arc 
grangers  to  him)  in  confideration  of  love  and  ajfe^ion  which  he 
bears  towards  his  wifi  and  children^  and  for  ^tw  maintenance  and 
ftiiy  of  living,  and  to  the  intent  to  fettle  his  land  iu  his  name  and  bloody 
covenants  with  the  faid  B.  C.  and  D.  to  Jlandfeifed  to  the  ufe  of 
himfelf  for  life,  and  after  to  i^is  wife  for  lij'e^  and  after  to  the  faid  B. 


*i95  fi5ei8l. 

+  Cro.c.  C.  and  D.  Qnd  ihelr  heirsy  upon  truft^  tiiat  Acy  (houtd  tsakt  fiicH 

II ill  "iV*  **^^  ^  ^^  himfelf  (hall  appoint,  and  after  to  raife  pprtipns  for  hi9 

Car.'  bTr.  children,  and  after  to  G.  his  2d  fon  in  tail,  &c.  Though  no  ufe  can 

S.c.  by  the  arifc  by  this  indenture  to.  C.  and  D.  who  are  ftrangers  to  the  ♦  con- 

SmTthI.  federation  of  blood,  and  fo  this  is  void  as  tp  them,  yet  the  ufi  Jhcil 

RikLRVt  arifefor  all  to  5.  who  is  his  brother,  and  fo  named  in  ^e  deed, 

aJjuUgca  whicn  is  within  the  confideration.    Trin.  14  Cv^    This  was  a 

r  — to"^"  fp^^'^1  verdita  betwen  Fox  and  Wilcocks^  and  argued  at  bar  i  but 

41  g.  pK  6.  it  abated  by  death.     And  after,  upon  a  new  {pecialYerdia  between 

S.  c.  by  Smith  and  Bufbie,  it  was  adjudged  per  Curiam,  that  ufe  ihall  we)l 

G*^M^fii  ^^^  ^^  ^'  ^^P^^fi^^  ^*'  trujisjpecifiid  in  the  uidenturc.    Intratur^ 
v.^M^LEv,  [T""'    '4  ^V.  Rot.  150:^.]    This  concerns  one   f  RiAcy  of 

adiutiRcd  Grays-Inn.  3 

accord  i  HP, 

ly..— S.  O*  cited  MS.  Rep.  Mich.  4  Gea  2.  in  the  cafe  of  Nu|«nc  v.  Hancock,  which  fee  pL  i.y 

s.P.  Giib.        r^,  Confideration  of  tfffCiV;!/  acquaintancey  or  oihtingchanAer'^' 
Xjf«*L.     pi^y^h  or  intire  friendly  fliall  npt  raife  any  ufe.     Trin.  3  Jac, 
48.  For        B.  R.     Agreed  per  Curian^  between  Ward  and  Tuddinghani.] 
the  ohliga-         [6.  So  confideration  of  great  familiarity^  or  hng  acquaintance 
tion  that  a  ^  ^-^^  )^      ^^  ^^^  ^     ^^     fcholars  together  in  their  youth,  fliall  no^ 

iTi;<nna$to  .-  \        rii    /-»  '      ^      •'ou     •      *       t 

hisownE»'.  raneanuie.     rl.  C  503.     bhenngton.j 

niiiy  isfup-       [7.  If  A.  in  confideration  that  B.  vrds  bound  in  a  recognizance  fir 

all' *oicm-  '^'^^  *  ^^^g^^"^  and  fells  land  tp  the  other,  this  is  not  good. 

mefuMo'  37  Eliz.  b.  Adjudged  between  Ward  and  Lunibard,  cites  Tr.  41 

befupenor     Eliz,  B.  R  J 
to  all  obli- 
gations of  mere  gratitude  ;  and  therefore  the  chancery  will  not  prcfumcthat  it  is  the  party's  intent 
to  difpofe  of  lands  out  of  the  family,  where  any  ceremony  is  abfent  that  is  ueceffary  in  law  to  tha 
making  (uch  a  contradl. 

•  After  recital  of  the  being  bound,^  &c.    A,  for  Wirvr-r/i  cmf  derations t  bargained  and  fold  to  B. 
and  liis  heirs.    The  deed  wns  inroUcd  within  the  6  moninSt  but  no  money  paid.    This  cannot  bo 
rockI.     But  if  there  had  been  ^tpt  words,  he  might  thereby  have  raifcfl  an  ufe  hy  luay  of  covenant ; 
for  in  ^very  bat'gain  and  fale  muft  be  a  f/td^o  qut.    But  here  A.  has  nothing  ;  but  being  bound 
had  been  a  Rood  confideration  10  raife  an  ine  by  way  of  covenant.     Cro.  E.  394.  pi.  19.  Pafch. 
■  37  Eliz.  C.  B.  Ward  v.  Lambert. — G.  Law  of  Ufes,  153.  cites  S.  C  and  fays  the  words  here  are  not 
apt  to  make  a  covenant  to  ftand  feifed,  fo  the  deed  had  not  any  operation. — —But  a  covenant  toJUind 
Jiiftd  would  be  good  ;  bccaufe  chancery  will  oblige  a  fpccifick.  performance  upon  any  agreement^ 
where  a  confideration  was  performed  on  one  fide  ;  and  where  the  chancery  would  raife  an  ufe^ 
the  ftatute  executes  it.    G.  Law  of  Ufes,  iiz.  cites  S.  C.        Ibjd.  51.  accordinglyi  that  it  had 
been  good  by  covenant  to  Aand  feiied;  had  there  been  apt  words, 

S.  c.  cited        8,  The  confideration  of  a  furname  will  not  raife  m  ufe,  as  was. 

Uo.  in^cl'fe    ^^^'^^^  *"    SiR    CHRISTOPHER  HaTTON's  CaSE,  wHo  had  a  flf-^ 

of  G.irniih  ter*s  fon  called  Newport^  and  in  confideration  of  his  changing  hi^ 
V.  Went-  name  to  Hatton,  ^lc  covenants  by  deed  to  raife  an  ufe  to  him.  This. 
Fa°Scr''^'^  confideration  was  adjudged  no^  fufficient  to  raife  an  ufe.  Jenk.  81, 
^        '        pi.  50. 

9;  If  before  the  ftatute  of  27  H.  8.  one  had  infeoffedhii  fervanty^ 

he  (hould  be  feifed  to  the  ufe  of  the  feoffor,  but  if  he  expreffei  the  con^ 

'  fuitration  to  be  for  ferv'tcei  he  (hould  be  feifed  to  his  own  ufe ;  per 

Popham  Ch.  J.     Mo.  684.  pi.  943.  Mich.  43  &  44  tliz.  in  cafe 

of  Ward  v.  Sudman. 

10.  TV,  andM,  his  wife  purchafed  l^nis^  to  them  and  the  heirs  of 

W.     They  by  indenture  bargained  and  fold  the  land  to  O.  P.  ^. 

fjid  R,  and  their  heirsy  upon  tru/l  to  fell  the  fame  to  pay  his  debts  and 

y  '       '  legacies  y 


kzac'tts.  and  for  thimainUna'nce  and  marriage  of  E.  his  daughter.  W. 
alfo  covenanted,  that  E.  and  his  wifeMhrt  Pentecoft  then  following, 
fiouldbyfine  with  proclamations  grant  the /aid  lands  to  the  bargainees 
and  their  heirs,  upon  the /aid  truji.     In  the  deed  Vf.  recites,  that  the 
faid  O.  is  near  allied  to  him,  that  P.  as  [is]  his  uncle,  ^  ts  hts  uncle  m 
law,  and  R.  is  his  brother  in  law ;  and  that  he  and  hts  heirs,  for  the  na- 
tural love  and  kindred  between  him  and  them,  Jhottld  immediately  af- 
ter his  deceafejlandfeifedto  the  ufe  of  the  faid  kinfmenand  their  heirs, 
efaU  fuch  parts  of  the  faid  lands  as  before  the  deceafe  of  the  faid  fV. 
Jhould  not  be  executed  by  fine,  or  other  execution  oj  ejiate,  according  to 
the  purport  of  the  fame  deed,  upon  the  truft  and  confidence  aforetoid : 
And  in  that  deed  W.  and  M.  made  a  letter  of  attorney  to  make  li- 
very and  feifin }  but  no  livery  -was  made  5  nor  any  fine  levied,  nor  p  - 
was  the  deed  inrolled :  of  all  the  parties  to  the  deed  P.  only  was  of,  L  *  9©  J 
blood  to  the  feid  W.     RefiJved  that  the  ufe  did  not  enurtto  ttiem 
which  were  not  of  blood,  but  of  alliance.     But  •  how  """<:»»  of  the  ^J^^jf^ 
bid  laft  did  veft  and  execute  in  the  laid  P.  who  was  of  blood,  the  laid  ^^^  ^„  ,^  p^ 
lords  the  judges  refted  doubtful,  and  would  be  further  advifcd.  L-ey.   sce  pi.  4. 
57,58.     Trin.  isJac.     Bulicley's  cafe. 

11.  A.  covenanted  toftandfeifed  to  feveral  ufes,  and  afterwards  ^«  Vent.  141. 
a  for  99years,  ifhefi  long  live,  remainder  to  two  Rrangers  for  the  s.c.  b«t^ 
life  of  C.  topreferve  contingent  remainders,  remamder over,     "was    ^^  ^^^.^^^ 
agreed  by  all,  that  the  remainder  to  thatwo  ftrangers  was  void,  they  -Raym. 
not  being  of  the  blood ;  fo  that  they  cannot  enter  for,  or  take  bene-  J'S-gSpC. 
fit  of,  a  forfeiture  committed  by  C.    2  Lev,  52.  S+.   1  nn.  24  j^^,  „,,j 

Car.  2.  B.  R.     Whaley  v.  Tankard.  <■  v    ui     i    •^''"'"* 

12.  \  father  in  law  cannot  covenant,  becaufe  not  of  the  Wood. 
Arg.  2  Show.  12.  in  the  cafe  of  Coltman  v.  Senhoufe. 

13.  A.  by  voluntary  deed  covenants  with  B.  and  C.  (Jlrangers)  to 
flandfeifed  to  the  ufe  of  himfelffor  life,  remainder  to  the  ufe  ofB.  and 
C.  during  the  life  of  E.  the  daughter  of  A.  [his  heir  at  law]  upon 
truft  to  apply  the  profits,  &c.  for  the  benefit  of  E.  and  after  her 
death  to  B.  and  C.  and  their  heirs  during  the  life  oftheeldejtfon  ofH, 
upon  truft,  to  raife  portions  for  younger  children,  and  then  to  convey  to 
the  eldefl  fon,  &c.  with  remainders  over,  &c.  It  was  objefted,  that 
the  plaintiff,  who  claimed  as  the  ddcft  fon  of  E.  can  have  no  be- 
nefit under  this  fetdement,  for  that  the  truftees  being  ftrangers  to 
the :  confideration  of  blood,  no  ufe  thereby  arifes  to  them,  accord- 
ing to  the  Lord  Pagett's  Case,  and  Lord  Chancellor  was  of 
the  fame  opinion.  Then  it  was  objefted  for  the  plaintiff  that  there 
may  be  a  difference  where  the  eflate,  trull,  or  ufe  in  the  truftees,  it 
limited  for  the  benefit  of  the  blood  and  femily  of  the  covenantor,  and 
where  for  collateral  or  other  purpofes,  as  was  the  Lord  Pagett  s  caie, 
the  truft  term  there  being  for  the  payment  of  debts,  &c.  but  here 
the  truft  is  for  the  benefit  of  the  blood  of  the  c^X^"*"'";*  **^'o  " 
granJfon,  &c.  Sed  non  allocatur.  Bill  difmifled.  M^i.  Kcp. 
Mich.  4  Geo.  2.    Nugent  v.  Hancock. 
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(H.  2)    Ufes.     Confideration  good.    Where  the 

Confideration  is  mixt. 

J.  T  F  an  ufe  be  declared  on  a  covenant  to  Hand  feifed  on  confi« 
'^  deration  of  marriage  and  moruyy  no  ufc  will  arifc  withoilt  mar- 
riage, though  the  nK)ney  is  paid*    Mo.  io2«  pi*  H7*  Mich.  16  & 
17  Eiiz.  Per  Cur«  in  Calthrop's  cafe, 
A  deed  to  »       2.  In  confideration  of  natural  affiSlion  to  wy  fon^^  and  rf  tool. 
eonndcra!^   t^^^ h  fty  fonyl  covenant  to  ftand  leifed*    Lord  Ch*  J*  Bridgman 
tion  of  na.    (who  puttois  caTe)  faid  he  thoug;ht  the  principal  confideration  will 
mniiipve     carry  it.  Cart,  144.  Mich*  x8  Car,  2.  C,  B.  in  cafe  of  Garniih  v, 
rA^t'of  Wwtworth. 

the  fom  of  5  1.  to  be  paid  anovally  to  the;  father.  Though  muuy  h  ^tt  of  tbt  cmfiJeratlon  men<* 
tioned,  yet  lb  is  wiU  work  as- a  covetvint  to  ftand  feifed  {  hut  then  ic  ought  to  be  pleaded  as  a  cove- 
nant to  ftand  feifed  according  to  the  legal  conftrudlinn  of  fuch  a  deed  where  there  is  no  execu- 
tion at  law)  per  Pullexfen  Ch.  J.  And  though  judgment  was  given  contrary  to  this  optnioaa 
yet  iliat  judgment  was  reverfcd  on  the  very  point  pf  law.  %  Vent.  a66.  Hill.  »  &  3  W.  &  M.  in 
C.  B.  Lade  v.  Parker.——!  Vent.  149.  a6o.  S.  0.-^3  Lev.  191.  Baker  v.  Lade»  S.  C  ac» 
cordingly,-.^^  Mod.  149.  Barker  v.  Lade.  Mich.  4  W,  Je  M.  the  S.  C.  in  B.  R.  accordingly. 
*  ■  Skin.  3H.  Baker  v*  Lane,  $.  C.  accordingly,  ■  i  Cartb«  153«  S.  C#  iu  B.  R.  a». 
cordingly — .    ■.     -Comb.  190.  B.  R.  S,C.  accordingly, 

3.  A,  in  eonjidiratton  ofhUod  covenants  to  ftand  feifed  to  the  ufe  of 
B.  his  kinfman^  and  the  heirs  of  his  bod^,  and  in  de&ult  of  fuch  iifuei 
then  to  the  ufe  of  7.  S,  ajiranger^  in  confideration  of  100/.  B.  died 
without  iffue.  The  deed  was  not  inrolled.  The  queftion  was  if 
the  ufe  can  arife  partly  by  covenaat.xo  ftand  feifed,  and  partly  by  bar-^ 
^ain  andfalcj  or  whedier  it  muft  arife  %uholly  one  way  ox  wholly  the 
other,  and  not  by  fractions.  Bridgman  Ch.  J.  faid  in  this  cafe  that 
there  was  a  mixt  conjideration^  and  there  needed  nO  inrolment.  Seo 
Cart  144.  Mich.  18  Car.  51,  C.  B.  G^wnifh  v*  Wentwortb.  Th^. 
cafe  was  ppt  adjudged* 


(I)  Ufcs.  Confideration,  To  whom  the  Confi- 
deration may  raife  an  Ufe,  Not  to  a  Strang 
ger. 

*!Vc  ^  ^^'  f  '•  T  F  a  man,  in  confideration  of  natural  lave  which  he  bears  to- 
*■  *  *  ^  wards  J9,  his  brother^  covenants  to  ftand  fciled  to  the  ufe  ef 

p,  and  J.  bis  wije^  for  their  (ives,  this  (hall  raife  a  good  eftate  to  A, 
for  he  ♦  gives  the  eftate  to  A.  in  confideration  of  the  marriage  be^ 
tween  her  and  his  brother  \  and  this  ftiall  b^  taken  for  the  join* 
fyre  of  A-  for  the  loye  which  he  bears  towards  his  brother  cx- 
t  Charring,  tends  in  right  of  his  brother  to  bis  wife^    PI.  C.  307. 1  Sher^ 

Hfuljpo?  [  ^*  ^^^  TMLTi^  in  confideration  that  B.Jball  marry  bis  daughter^ 

^PY^n^t^  ^  (iand  (^if^^  to  the  tfe  of  B.  and  his  daughter^  in  tail  or^ 


•  Ful.  784, 


Qfeit^ 
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&c  this  {hall  raife  a  good  eftate  to  them  both.  PL  C.  307.  Sharing* 
ton  and  Pledall  v.  Strotton.  ] 

[  3.  If  a  man,  in  confideration.  of  natural  bve  and  affeiilon  to  his  Theufe 
Jin  J  covenants  to  ftand  feifcd  to  Aeufe  of  the  wife  of  bis  fin  for  life,  J^^/°j.  ^' 
this  (hall  raife  a  good  eftate  to  the  wife ;  for  the  love  to  the  fon  ex-  j^a  afwr^ 
tends  to  his  wife*   Contra  Trin.  5  Jac.  B.  R.  between  Bould  and  theufe  of 
Winfton.]  ^"^ili^T 

mfter^ardi  marry  i  and  refotved  that  the  confidcnition  extends  to  the  wife  that  ihould  be.   Cro.  J« 
168.  pi*  8.  S.  C.  See  (L)  pi.  x. 

[  4.  If  a  man,  in  condderation  of  z  marriage  to  be  had  between  B.  Mo.  s/^-iL 
hisfon^  and  A.  covenants  to  ftand  feifed  to  the  ufeofB.  and  J.  this  ^"'J^^^ 
i$  a  good  confideration  to  raife  an  ufe  to  A.  Mich.  37  &  38  Eliz.  aaiy  s.  p/ 
B.  R.  admitted  between  Corbin  and  Corbin.  ]  ^Thisiso* 

confiden- 
cioa  to  raife  an  «fe ;  for  the  confideration  is  only  the  marriaf^e  of  bis  fon  with  a  ftranger,  the  whicli 
as  to  changing  the  poifefiiony  is  not  any  benefit  to  the  father*  but  he  is,  in  a  manner*  a  ilranger  to  thit 
.  perfonal  and  peculiar  confideration ;  but  if  the  confideration  Iiad  been  for  the  e(^ab1  idling  the  land 
in  his  name  and  blood,  it  had  been  good  ;  for  this  touches  tlie  father  merely.  Yelv.  51.  Mich,  a 
Tac  B.  R.  Freihwater  v.  Rois.— — Mo.  683*  pi.  940.  Trin.  44  Eliz.  Freihwater  v.  Rois,  feeros  ts 
be  S.  C«  however  ditferent  in  time  t  butth'is  point  does  not  appear.-— ^BrownL  J93.  Mich*  a  Jac 
S.  C.  and  S.  F.  but  feems  only  copied  from  Yelv.  51. 

[5.  If  a  man,  in  confideration  that  B.JbaU  marry  his  daughter^ 
covenants  to  ftand  feifed  to  ^t  ufe  of  B,  and  his  daughter^  the  r/- 
mainderto  CL  this  is  a  void  remainder  to  C.  becaufe  he  is  sijiranger      U 
to  the  confideration.  PI.  C.  307.  b.  Sher.  &  Pled.  ] 

[6.  In  confiderauon  of  certain  money  given  by  B»  z  man  may  if  a.^^« 
covenant  to  ftand  feifed  to  the  ufe  of  A  for  life^  the  remainder  to  ^^j""  f^ 
C  *  in  fee  \  for  here  it  is  apparent  that  the  monies  were  given  for  both  {a^'J*^  ^  - 
cftates ;  and  though  A.  and  C.  zxtjlrangers  to  the  gift  of  the  mo-  cohfidcra- 
ney,  yet  they  are  privy  enough,  inafmuch  as  the  monies  are  given  tionof  ioo/« 
for  them.]  Kf^^^'J* 

J  I  ho'  m  this 

cafe  the  confideration  arifeth  from  a  ftranger,  yet  it  will  pafs  the  ufe  to  the  bargainee ;  per  Ho* 
b^t  Ch.  J.  Winch.  6i.  Hiil.  ao  Tac.  C.  B.  in  cafe  of  Buckley  v.  Simmons. 

But  if,  in  confideration  of  lool.  paid  by  U,  A.  hcargutm  and  fells  i«  B,  to  the  uft  trfj.  S,  a  (Iran- 
ger,  the  ufa  limited  and  the  tnift  are  void.  Arg.  a  And.  136.  in  Corbet's  cafe,  aicf  4  &  5  P. 

***•  [♦198J 

[  7.  So  in  confideration  of  certain  monies  given  hy  B.  a  man  may 
covenant  to  ftand  feifed  to  the  ufe  of  B.for  life^  the  remainder  to  C. 
inftey  or  with  diyerfe  mefne  remainders ;  for  the  monies  are  given 
for  all  the  eftates.  PI.  C  307.  b.  Sher  and  Pled.  ] 

£8.  If  a  man,  in  consideration  of  the  difcharge  of  his  funerals^  }  Rcp.ts^. 
^yment  of  his  debts  and  legacies  out  of  the  profits  of  his  land^  cove-  pj^^^^^jJi 
nants  to  ftand  leifed  to  the  ufe  of  himjelffor  his  life^  the  remain'-  attainted  of 


der  after  his  death  to  the  ufe  of  f.  8. for  20  years^  and  dies,  not  mak*  tiear.u.  and 

ing  y.  S.  his  executor,  (but  dies  inteftate,  viz.  attaint  of  trealbn)  [^j^^^'j** 

the  remainder  for  years  is  void,  and  no  ufe  fliall  arife  thereof  to  J.  S.  j.  s.%va$  id. 

becaufe  he  is  a  Itrangcr  to  die  confideration.     Adjudged  1  Kcp.  )ud*edvr!id» 

1 54.  Lord  Paget's  cafe.  1  ^'''  T?'^'  "^ 

^JT'  b  •     *  •     J  con"oer:t> 

lion,  hecTtufe  the  confideration  bein;  payment  of  debts,  he  was  a  (lr.in^er  to  it  — — «.Vlo.  19;.  pi. 

543.  Trin.  16  Eliz.  S.  C  accordingly.^-— Le.  194.  pL  179.  S.  C  argned. An  J.  259  pi.  167. 

and  pag.  263.pl.  270.  S.  C.  Accordingly.— —Jen k.  247.  pi.  37.— b  C.  cited  Arg.  Mo.  311?, 
tii.  in  Engleheld*s  cafc.*»S.  C.  cited  Mo.  519,  520.  in  LoRn  Ijuckhupst's  c:ife:  hut  fays  that 
^  J'%  l)ad  paid  tlie  deb^  wi^hhii  oVf'n  moncp  the  confideration  liad  been  ^ood.— — S.  C.  cited  « 

Mwdk 


Mod.  250.  in  csife  of  BAitktR  v.  ItiAt,  that  at  wa?  adjudged  a  void  ufeyb^cjiure  there  was  119  con. 
^deration  on  the  coveaantee*s  part  to  raife  the  money  appointed  to  be  paid,  it  being  to  be  raiftd 
•tit  of  the  profits  of  my  lord's  own  eftate.'^G.  Law'of  Ufesi  1 1 1, 1 1 ).  cites  S,C.  ami  Jays  the  con- 
iideration  does  not  arife  from  any  equivalent ;  but  it  had  been  other  wife,  if  the  debts  were  to  Be 
))aid  out  of  the  proper  lands  of  J.  S.^-Sid.  261.  pi.  it,  Trin.  17  Cur.  2.  B.  R.  in  cafe  of  Jennet. 
T.  Cowley,  fays  a  diverfity  was  taken  on  Ld.  Paget's  cafe,  viz.  That  a  covenant  to  ftand  feifed  ib 
ttxt  ufc  of  thi  ixicbtors  of  btsjin^  IS  void  j  hut  if  it  be  to  the  wjc  cf  hs.-^ft/f,  or  his  fan  md  bit  txfcul^rs  jw 
Xtarsf  it  is  good  ;  becaufe  all  vefts  in  the  fon,  but  not  in  the  other  cafe. 

t,c.  cited  [  9*  But  otherwife  it  had  been,  if  the  covenantor  had  made  J.  S. 
byHobart  his  executory  for  then  he  had  been  enough  privy  to  the confidera- 
fji/itfar;  **°»-  '  R«P-  »S+.  Lord  Pagefs  cafe.] 

oFCoLT  AND  Glovek  V.  TRiBisHopor  LiTCBFiELDy&c.  That  though  bo  made  bin  bit 
executor  after,  yet  the  limitation  it  void. 

10.  hfeme  may  enfeoff  a  married  man^  caufa  matrimcnii  pnTbctt-^ 
fiy  becaufe  of  the  common  poffibility.   10  Rep.  50,  b.  in  Lampbt's 
CASE,  cites  4  H.  6. 16  &  17. 
Ow.  33.  In        n.  A  mortgagor  intreated  a  ftrangcr  to  redeem  the  land  at  the 
w^NTBR^    day,  and  by  indenture  mortgagor  cevenantedy  that  after  the  redemp^ 
V.  Love-      ^ion  the Jir anger  Jhould  have  the  land  to  him  and  his  heirs ;  and  that 
DAY,  cites  it  he,  in  confideration  ^/'lOoL  would Jiand feifed  X.0  the  ufe  of  him  and 
H  ^"?h**   '^'^  heirs.   The  ftranger  redeems  the  Jand  at  the  day,  the  mortgagor 
cafe  of  ^     enters,  and  the  deed  is  inrolled  within  the  6  months ;  yet  ruled  that 
Whaydon     nothing  pafled,  becaufe  he  had  not  any  eftate  or  intereft  therein 
TfAihford.  at  that  time,  to  pontraft  for  it.     Cro.  E.  402.  pi.    10.  in  the 
cafe  of  YeI\rerton  v.  Yelverton,  fays  it  was  cited  as  a  cafe  in 
the  20  Eliz.  but  neither  the  name,  nor  in  what  courts  was  men- 
tioned. 

12.  Feoffment  in    fee,  on    condition  that  if  the  feoffor  do 

fuch  a  thing  he  fhall  re^enter^  and  retain  the  land  to  ^t  ufe  of  a 

Jlranger^  the  ufe  is  void,  &nd  the  feoffor  fhall  hold  the  land  to  his 

own  ufe;  per  Mead  J.  Le.  269.  pL  372.  in  cafe  of  Ferrand  v. 

Kamfey, 


[  199  ]  (K)  Ufes.  Confideration.  What  fhall  be  a  good 
r^-'^-n  Copfideration  to  raife  an  Ufe. 

Fol.  785. 

^-v-^  (Sec  this  Title  before)  [at  (H)  ] 

a.  c.  cited  [  '•  A  Man  may  covenant  to  ftand  feifed  to  the  ufe  of  J.  his  wife^ 
IX  Rep.  24.  -^^  in  confideration  that  Jhe  is  his  «;//^,  and  this  fhall  raiie  a 

HaV  iir\"^  good  eftate  to  the  wife ;  for  this  is  a  good  confideration  in  law.  Ad- 
cafe.^1— -  judged  7  Rep.  40.  Bedell's  cafe,  Adjudged  Trin.  3  Jac.B.  R.  be- 
If  the  per-    tween  Bedell  and  Hall.  ] 

i°on^a^"b*'  [  2.  A  man  may  covenant  to  ftand  feifed  to  the  itfe  of  A,  the  wife 
an  obvious  ^f  ^^^^  brother^  in  confideration  that  /he  is  the  wife  of  his  brother^  an«l 
confiderati-  this  (hall  raife  a  good  eftate  to  her  \  for  the  love  which  he  bears  to- 
onofhis       wards  his  brother,  extends  in  his  right  to  his  wife.    PI.  C.  307, 

fide,  a  ufe       ^k  jdiji 

ibaUprc-      Sher.  and  Pled.] 

fentlyrifeto       [  3.  Fraternal  love^  and  continuance  of  his  landinjhcb  ofhis-blood^ 

him ;  as  if    jj  ^qqA  confideration  to  raife  an  ufc  by  way  of  covenant  i  for  thi^ 


k  %  confidcratlon  6f  hbodj  and  the  brother  Is  ohc  of  the  next  degrees  ^^SfeJ 
$^tf  bis  parents  and  children,  and  thfey  who  are  next  in  blood  are  ^^  J^ 
pext  in  love  by  intendment  of  the  law.  PI.  C.  307.  Sher..  and  Pled,  of  his  wife 

[v.  Strotton.]  ]  or  brother. 

kindred,  this  is  fuilicient  to  raife  a  ufe  to  them,  without  any  mention  of  a  particular  exprefs  coq. 
fideration  ;  for  the  love  and  affection  between  them  is  obvious,  which  beings  aconlideratioii  in  iu 
felf  fufiicient  to  raife  a  ufc,  it  (hall  be  prefumed  that  it  was  to  the  intent  the  ufe  was  limited ;  nay^ 
if  there  be  a  confideration  to  (boie  cenaio  perfon,  and  afterwards  a  ufe  is  limited  to  another  per- 
fon»  that  does  not  come  under  the  confideration  expreOed,  yet  if  he  be  a  perfon  on  whofe  (i4a 
there  Ss  a  mafiifeft  prefumption  of  another  confideration,  he  ihall  have  the  ufe  limited  to  him  by 
|hat  confideration,  though  he  could  not  take  by  virtue  of  the  firft.  Thus,  if  a  man  coveoaacs,  ia 
confideration  of  natural  love  and  aficdtiun  chat  he  bears  to  his  elded  fon,  to  fUnd  feifed  to  the  ufe 
of  him,  and  then  to  the  ufe  of  any  other  of  his  kindred,  as  brother,  coafm,  &c.  this  ihall  give  a  ufe 
to  them,  though  they  do  not  come  within  the  confideration  that  is  exprtfled  to  the  eldeit  fon  {  for 
there  is  an  obvious  and  apparent  conTideratiou  to  raife  an  ufe  to  them*  Gilh.  Law  of  Ufes  and 
Trufts  151,152. 

[  4.  If  a  man  covenants,  in  confideration  of  blooJ^  and  of  the  Mo.  735^ 
marriag*  of  his  baftard -daughter^  to  ftand  feifed  to  the  ufe  of  the  pi«  «o*o- 
baftard'daughtery  this  is  not  a  good  confideration  to  raife  an  ufe,  ToN'tVaflu 
becaufe  in  the  law   (he  is   not  his  daughter,  but  filia  populi.  s.Cfayt 
Mich.  43  ic  44  Eliz.  B.  R.  per  Curiam,  between  Frampton  and  the  judge* 
Gerard;]      '^  "^  '  *-  TdT:^'^^ 

•*  ed  la  opi. 

riion,  viz.  Popham  and'Fenner  with  the  heir  general,  and  Gawdy  and  Yefverton  e  contra,  where* 
upon  it  was  adjourned  for  difficulty  into  the  exchequer  chamber,  and  that  it  was  argued  there. 
[But  fays  not  what  became  of  it. ]^— And.  75.  79.  pi.  145.  S.  C.  by  name  of  Gerard  v.  Worleley* 
adjudged.*.— D.  374..  pi.  x6  &  17.  Hill.  23  Eliz.  Worfeley's  cafe,  S.  Cthat  all  the  juftices, except 
Periam,  held,  that  the  ufe  cannot  be  carried  to  the  bailaixl  without  expreis  confideration.  ■ 

S*  C.  cited  2  And.  8r.  and  136. 

S.  P.  Gilb.  Law  of  Ufes,  &c.  207.  But  if  a  man  covenants  by  indenture,  in  confideration  of  na- 
tural love  and  aflv^ion,  blood,  and  marriage  of  his  baflard  daughter,  to  Uvy  nfnt^  and  that  the 
fonufee  (hall  ftand  feifed  to  the  ufe  of  the  bafiard  daughter ;  tliough  this  be  not  a  fufficient  confi- 
fleration  to  raife  an  ufe  upon  a  covenant,  yet  it  is  expreflive  of  the  intent  of  the  pMty,  and  there- 
fore (hall  ferve  ai  a  fufficient  declaration  of  a  ufc  upon  the  fine,  where  thert  necils  no  confider- 
ation. 

[  S-  A  man,  in  confideration  of  his  care  and  love  which  be  bears  Wo.  36S.pL 

fo  7«  5.  calledy  namedy  and  retuted^  one  of  his  fons^  (where  he  was  his  5^6^ Mich. 

bafiard-ion)  covenants  to  uand  feifed  to  the  ufe  of  the  faidj.  S.  euz,  I.  c. 

this  is  no  good  confideration  to  raife  any  ufe.    This  was  Sir  James  *>«t  s.p. 

Pcrrot*s  cafe,  adjudged  in  the  exchequer,        in  a  writ  of  intru-  "°^^*^J"^^' 

fion  upon  the  conveyance  of  Sir  John  Perrot,  by  which  a  re-  374.^.6/ 

mainder*  was  limited  (o  him|  and  he  loft  the  land  for  the  faid  pi-i6, 17* 

^     J .  Ehz.  bir 

Robert  Worsklev's  cafe,  S.  P.  And  all  thejuftices,  prxter  Peri.im,  held,  that  the  ufe  cannot 
be  carried  to  abaftard  without  exprefs  confideration,  inafmnch  as  the  ConfiJeratitm  in  law  is  not 
|;ood  and  i.iwful ;  for  he  is  not  de  fangvine  patris  ^uc  a  mcerilraiiger  in  the  eye  of  the  law.— And. 
^9*  pl>  145.  S.  C.  accordingly.— Gilb.  Law  of  Ufes,  kc.  fays  thnt  confideration  of  natural  love  in 
fuch  cafe  is  not  go<Hj ;  for  fince  that  copulation  is  unlawful,  the  ilfue  oupht  not  to  have  from  the 
fovcfnment  the  privilege  of  a  lawful  ftui.— But  a  hazard  is  a  perfon  caf^uble  of  taking  by  n  fnftnent, 
though  not  by  a  covenant  to  {laad  feifed,  in  consideration  of  natural  affedlinn  ;  f»er  Manwoixl.  Le. 
197.  pi- 179*  Mich.  31  if.  31  Eii2.  in  Cam.  Scacc.  in  Lord  Pagctt*scafe.— 'Cilh.  Law  of  Vic^^  fcc. 
2. 6.  If  a  baftard  ha^  got  a  name  by  reputation  to  he  fuch  a  one's  fon,  yet  it  is  not  a  confider.ition 
fufficieot  to  raife  a  ufe  to  him  ;  for  ilill  in  law  he  is  looked  upon  as  nuUius  filiu^,  therefore  the 
l;iw  can  nf*ver  fupport  that  as  a  good  ufe  to  him,  as  the  fon  of  fuch  n  one,  in  refpec\  of  the  natural 
•ITedioq  that  a  father  bears  to  his  fons,  '^'\\^n  by  another  maxim  the  law  fuppofes  and  fays  he  is 
l^uUius  filius  i  and  fo  no  body  can  have  any  natural  affection  for  him.  ^F^Ool 

r  6.  Confideration  o(  affection  to  the  heirs  males  of  the  covenantor^ 
ffhicb  he  Jhguld  bc^et  of  the  body  of  4%  bis  late  wfe^  is  good  con- 

*  llderatioa 


flderation  to  raife  an  ufe,  by  wav  of  covenant,  to  the  fald  heirs  of 
bis  bodv;  for  everyone  is  bouna  in  nature  to  provide  for  his  chil- 
dren* PI.  C.  304.  Sher.  and  Pled  ] 
5.  c.  dted  [  y.  For  advancimint  of  his  heirs  maUs^  a  man  may  covenant  to 
%^yl  ftand  feifed  to  the  ufe  of  bimfelf  and  the  heirs  males  of  his  hody^ 
S08/209.'  and  this  Ihall  raife  a  good  effate  tail ;  for  though  all  the  eftate  tail 
C»y»  the  is  in  himfelf,  yet  this  is  for  the  benefit  of  the  heir  male,  though  it  is 
on  of  pi^-'  in^«/«r^  and  not  in  prafenti  \  for  none  can  know  who  {hall  be  his 
fervinstbe    heir,  hut  folus  deusfacit  harcdes.  7  Rep.  13.  b.  [14.  a]  £nglefield*s 

lands  to  the   cafe.  1 
heirs  male 

of  his  hodyi  by  the  creation  of  an  eftate  tail,  and  fo  having  the  force  of  the  ftatute  de  donis  to  pre- 
ierve  the  inheritance  for  the  ilfoe,  being  a  gooil  conCideratioQ  to  raife  an  ufe,  that  eftate,  which  the 
owner  of  the  land  had,  is  chinged  and  quadified  into  an  eftate  tail.  Accordingly  my  Lord  Coke 
fays,  that  if  a  man  makes  a  feoffment  in  fee  to  the  ufe  of  one  for  life,  the  remainder  to  the  ufe  of 
the  heirs  male  of  his  own  body,  this  is  an  eftate  tail  in  him ;  yet  here  the  ufes  were  not  out  of  him  ; 
fo  that  a  man  may  modify  a  fee  that  continues  in  him,  but  he  cannot  take  a  fee  as  de  novo* 
when  he  has  the  old  one  in  him.  In  the  cafe  ofPystrs  andMitford,  it  was  held  that  if  a  man 
covenanted  to  ftand  feiied  to  the  ufe  of  his  heirs  male  begotten  on  the  body  of  his  id  wife,  he  had 
thereby  an  eftate  tail.— >lLiOi'd  Bacon,  on  the  ftatute  of  ufes  352.  fays,  if  one  covenants  to  ftand  feifed 
to  the  ufe  of  himfelf  in  tail,  and  to  the  ufe  of  his  wife  in  fee,  the  eftate  tail  is  executed  in  him,  be. 
caufe  eftate  tail  cannot  be  re-«ccupied  out  of  a  fee  fimple,  it  being  a  new  eftate,  and  not  like  a  par- 
ticular eftate  for  life  or  years,  which  are  but  portions  of  the  abfolute  foe. 

*.^  ^?'        [  8.  A  confideration  of  the  continuing  of  bis  land  in  his  ♦  name^ 

Jmefme")*  ^^  *  6^^  confideration  to  raife  an  ufe  by  way  of  covenant ;  for  by 

tQnaere  this  the  females  Jhall  be  excluded^,  for  tne  males  are  more  worthy, 

'Whether  and  for  (cveral  reafdns  \  may  [ought  to]  be  preferred  before  the  fe- 

(poient)  as  ^^^^  ^l  C.  306.  ShcT.  and  Pled.  ] 

m  the  origi-  •^  •* 

nal  ftiould  not  be  (doient.) 

And.  140.  ^.  W.  covenanted  to  Jland  feifed  to  the  ufe  of  himfelf  in  tally  rc- 
c  a' cord-    w^'^^^''  '^  ^* '"  '^''»  remainder  to  the  queen  in  fee.     Adjudged  that 

in'giy. I    no  ufe  is  raifed  to  the  queen  in  remainder  for  want  of  a  confideration. 

s.c.aRcp.  Mo.  195.  pi.  344.  in  Trin.  27  Eliz.  Wifeman  v.  Barnard. 

z  5.  accord. 

inglyiF— And  if  the  ufe  had  been  limited  to  the  queen  i«  cotifideration  ibatjbt  was  the  beadoftht  comm 
wonw  aitb,  anibail  the  cart  and  cbargt  at  wtU  io  prejirvi  the  p€at:e  of  tht  realmy  as  to  rtpel  fweign  BofiitUy^ 
yet  had  no  ufe  been  raifed  to  her,  for  this  is  to  be  done  ex  officio. '  G.  Law  of  Ufe«,  &c.  224, 

225.  cites  S.  C.aud  adds  that  there  is  no  particular  cimfidcration  to  intitle  tier  to  the  profits  of  thofe 
lands  {  neither  has  (he  any  more  reafon  to  haye  them  now  than  before ;  for  ex  officio  (he  takes 
care  of  the  commonweiUh,  and  to  that  end  (he  has  a  fufficient  revenue. 

Soofa^ro-  JO.  Jf  a  man  covenants  to  Jland  feifed  to  the  ufe  of  his  wife^ 
Cur!  For  fi^  ^^  coujiny  it .  is  good  to  raife  an  ufe  without  any  expreft 
theivord     words  *  of  confidenition.    7  Rep.   39.  b.  (40.  h.)  in  Bcdeirs 

>>rothcr,        cafe. 

implies  a 

fulhcient  confideration.    Roll.  Rep.  68.  Trin.  ix  Jac.  B.  R.  in  cafe  of  Worral  v.  Harper.— -• 

1 1  Rep.  24.  b.  Harpur's  eafe  S.  C.  accordingly. 

«[20l] 

1 1.  Confideration  of  marriage  to  he  had^  will  raife  an  ufe^  becaufe 
the  prefent  eftate  is  to  the  baron,  and  what  is  limited  to  the  feme,  is 
only  a  remainder ;  per  Twifden  J.  Sid.  83.  Trin,  14  Car,  2.  B.  R, 
in  cafe  of  Stephens  v.  Brittrid^e. 

12.  There  are  no  confideration^  now  at  this  day,  to  raife  ufes 
upon  covenants  tofland  feifed^  but  natural  lave  ai)d  aiFeftion,  which 
is  for  advancement  of  blood|  or  confideration  of  marriage^  which 

h 


k  joining  of  blood  and  marriage  together.  Other  confidcrations, 
as  m$ney  for  land>  or  land  for  land^  though  the  words  are  (ftand 
feifed  to  ufes)  jet  ttity  are  bargains  and  fales,  and  without 
inrolmnt  raife  no  ufe.  Arg.  Cart.  1 39.  in  cafe  of  Garnifh  v* 
Wentworth,  cites  Le,  201.  at  Ae  end  of  die  Lord  Paget's  cafe, 
and  Coke's  inftitute  on  the  ftatute  of  inrolments,  p.  672.  and  PI. 
C.  303. 

13.  If  a  leafi  and  rekaft  be  pleaded  to  A.  and  his  heirs,  and  no  ^^^\^f^^ 
conhderation  appears,  nor  faid  to  whofc  ufe,  it  Ihall  be  intended  to  wL  puli- 
the  ufe  oirelefie  and  his  heirs.   2  Salk.  678.  pL  5.  Mich,  i  Ann.  edin  con- 
B.  R.  Shortridge  v.  Lamplugh.  fiderttion 

°  of  5  L  but 

tio  confidention  was  pleaded  for  xbt  releafe ;  p<:r  Powell  J.  the  mer^et  of  iji.iu  is  a  good  con- 
ftderation.  Ibid.— — S.  C.  aitd  S.  P.  accordingly  per  Powel  J.  But  by  him  and  Holt  Ch.  J. 
if  there  were  a  particular  ofe  Ucnited  oa  the  releafe^  the  reft  would  refult  back.  7  Mod.  77.  la 


(L)  Ufes.  Confideration.  In  what  Cafes  they 
flball  be  raifed  to  a  Stranger  to  the  Confideration  for 
a  collateral  ReJ^eSl. 


Fol.  786. 


[  J.  T  F  a  man  covenants,  in  confideration  oi  natural  lave  and  of-  Noy.  12a. 
^  fe^ion  to  hisfon^  to  ftand  feifed  to  the  ufe  of  his  fin  for  life^  \'[^'^  ^•• 
the  remainder  to  fuco  wife  asthe  fonjhall  have  after ^  tor  life,  the  Win  tow, 
remainder  to  tbefr/  fon  of  thefon  and  wife  begotten,  &c.     T'hough  S.  c.  held 
the  wife  be  a  ftranger  to  the  confideration  (admitting  it)  yet  the  J^^^'JIeJJf. 
cftate  limited  to  her  is  well  raifed  for  the  fubfequent  eftate,  which  /ed  b/thV 
is  within  the  confideration.    Agreed  Tr.  5  Jac.  B.  R.  between  2  Ch.  Juc 
Bould  and  Winfton.]  ^^^^^ 

J  Ch.  Baron* 

that  the  wife  dinll  take  well  enoughy  and  that  (he  is  within  the  confideration ;  for  it  is  fur  the  ad- 
vancement of  bis  pofterity,  and  without  a  wife  the  fon  cannot  have  pofterity.  And  the  edare  of 
the  fon  Ihall  fupport  the  ufe  to  the  wife»  and  when  the  contingent  happens,  the  ^ur«  of  thg  faiJbuH 
ht  cban^d  actortitng  to  the  limitntion :  that  is,  to  tiie  fon  and  the  womanf  &c.  13  Rep.  48.  Trin.  7 
Jac.  in  the  court  of  Wards.  Anon.— And  fo  U  was  refulved  in  B.  R.  per  tot.  Cur.  in  the  reign  of 
\^t.  Rliz.  forbo(h  points  in  Sheffield's  cafe.  Ibid.  49.  Baron  makes  feoflrnent  in  fee  to  the  ufe 
of^imfelf,  and  fuch  wift  Mjbuli  U  in  fee.  He  marries,  and  levies  a  fine  of  all,  and  die*;,  and  the 
wife  brought  a  tui  in  vita  of  a  moiety.  D.  174.  b.  pi.  4s.  Marg.  cites  it  as  in  the  time  of  Q^  Eliz. 
in  C.  B.  R&mI's  cafe. 

M.  feifed  of  bnds  in  queftien,  levied  a  fine  thereof  to  the  nfe  of  himfelf  and  of  fuch  feme  as  he 
ihould  afterwards  marry,  and  after  their  deceafe  to  the  ufe  of  J.  the  daughter  of  M.  and  the  heirs  •£ 
lierbody,  and  afterwards  married  the  now  tenantf  and  died.  Adjudged  per  3  J.  againft  DyerCh.* 
T.  that  fuch  limi-  aiion  is  good.  Mo.  96.  pL  240.  Hill.  14  Eliz.  Mutton's  cafe.-— *n.  S74.  b.  pi.  41. 
rafcli.  to  Eliz.  S.  C.  and  Dyer  makes  a  quaere ;  but  fays,  that  by  the  opinion  of  Wray  and  Mead, 
ferjeantSy  and  Plowden  and  Onflow^  folicitor,  the  t&ix.t  is  raifed  to  the  wife ;  and  tliat  they  fuh- 
fcribed  their  names  to  their  opinion.— «» And.  4a.  pi.  xo6.  Mich.  10  Eliz.  fays  it  was  held,  tliat 
the  wife  took  nothing*  becaufe  the  land  was  vefted  in  the  conufor  by  the  iUtute  17  H.S«  with  the 
remainder  over.  And  yet  it  appears  that  the  intent  was»  that  fuch  feme  Qiould  uke  eftate  ;  and 
jilfottiat  this  cannot  be  *  jointly  with  her  baron,  becaufe  at  the  time  there  was  not* any  fuch  per- 
fon  who  was  his  wife ;  in  which  cafe,  when  for  apparent  caufe  it  cannot  take  effed);  leeording 
to  the  words,  then  it  (hall  be  taken  according  to  the  intent.  And  the  reporter  itft  npta  1  for 
many  things  may  he  laid  of  the  one  part,  and  of  the  other.  %  Le.  1^3.  pL  a8|.  S.  C« 

jirgned  for  the  plaintiffs  but  nothing  appear^  as  faid  by  the  court.  —DaL  91.  pL  14.  t$  Elit. 

S.  C.  argued  ;  but  fays  it  was  for  land  in  Wales,  and  tlie  parties  agreed  to  bring  a^on  in  Salop, 
and  therebv  to  know  the  opinion  of  the  juftices  of  C.  B  which  being  declared  to  the  court  by  on^ 
of  the  parties,  they  would  hear  no  further  afgtunent,  nor  giiwe  judgment;  Mo.  376,  377. 

in  Pirkot's  cafes,  cites  S.  C.  as  held,  that  the  limitation  to  the  wife  that  (hould  be,  w45  good 
«'iovgh.— S.  C.  cited  Mo.  517.  in  Loa  n  Buckhor«t'c  cafe,  and  fays, that  the  parties  not  h*. 
in".  fatisHed  witii  tbe  opuiinoftiii  D«  974.  b.  tuprai  finsd  10  C.  B.  where  the  cafe  was  anjjud^ed  wit)| 

♦[202]  -*« 


46*  (Hfe^i 

tfn  fatd  refoTotron,  as  appears  By  wHt  eteatrf  bronglit  there,  Midu  tj  fr  14  Bljf  .i^ 

Ar|>  cites  D.  2.74.  b* 

(M)  Ufes.    Confidcratioh.    IT^  'Z£;i^/  t^  the  Con* 

iideration  ihall  be  faid  to  go. 

9ee(0)  pL    f  J.  T  F  a  imn/eifidofthi  manor  of  Kn  and  of  other  land^  hargaint 
EkS.c*  X   andfilli  the  manor  of  K.  to  B.  in  fee,  in  confideration  of 

200/.  ^nd  covenants  with  B.  in  the  fame  deed,  that  when  -he  is  dip- 
pofedtofell  the  other  land^  that  hejhall  have  thefirji  offer  \  and  that  if 
he  go  about  to  alien  or  convey  the  land  to  an^  odier,  that  then  he  cove^ 
nants  to Jlandfeijed  thereof  to  the  ufe  of  B*  tn  fee ',  and  after  he  en<^ 
deavours  to  alien  the  land  without  any  ofier  of  it  to  B.  the  faid 
confideration  of  200 1.  fhall  be  fufficient  to  raife  die  ufe  thereof  to  B* 
according  to  the  covenant,  being  all  in  one  deed.  M.  40  &  41  £U 
B*  R.  between  Parfons  and  Mills,  j 


(N)  Ufes.  Confideration*  Where  the  Confider^ 
ation  fhall  be  faid  too  general  to  raife  an  Uie« 
[Averment.\ 


I.  T  F  a  man  bargains  and  fells  landy^r  diverfe  good  caufes  an4 
^  eonfderations^  and  does  not  exprefs  in  certain  the  confident-* 


•f.P.For    r 

■oufclhall 

irpoivfuch  tions,*  no  ufe  fhall  arife  by  it.  Tr.  41  £L  B.  R.  adjudged  f  be«> 

general  twecn  Fiflier  and  Smith.  i  Rep.  176.  b.  177.  J  Mildmay's 

tiun  beT*  ^'^'  Refolved.     But  upon  averment  that  this  was  in  confideration 

cau(e  it  ap.  ff  money^  w  other  valuable  confideration  given,  this  mall  pafs  ^ 

pears  not  to  for  this  zvQvmcntJfonds  with  the  deed.  ] 

dat^the'^  [  2.  If  a  man  m  confideration  oi  a  certain  fum  ofmonejy  hargaint 

bargainor  BfAfeUsy  this  is  a  good  confideration  to  raife  an  ufe  without  tfvrr« 

has  quid  nunt  of  any  fum  in  Certain  \  lot  the  quantity  of  the  fum  is  not  ma* 

SJS  tir      *«"^-  "*^^^  'Tr.  41  Eliz.  B-  R.  ] 

court  eught  to  adjudge  if  the  confideration  be  fufficient  or  not,  and  this  cannot  be  where  it  is  aU 
feged  in  (\ich  generalty.  i  Rep*  176.  a.  Refolved.Mildmay's  cafe. 

f  Mo.  569.  pi.  777.  S.  C.  that  if  it  was  for  moneys  it  muft  be  averred ;  but  if  it  be  exprefled  in 
Che  deed  to  be  for  a  ctHpetentfum  of  mutty,  it  is  fufBcienty  without /SbrtviV^  tbt  rtrtaitty  of  the  fum  i 
aiiJ  none  of  the  parties  Ihall  fay  that  no  money  was  paid  ;  for  againft  this  exprefs  averment  in  tht- 
deed  no  averment  nor  evidence  ihali  be  admitted  to  fay  that  no  money  was  paid;  and  judgment 
accordingly. 

X  Jeuk.  247.  S.  P.  and  cites  S.  C. 

r  20^7  1  3*  ^^  ^^^  cannot  be  railed  by  any  covenant  or  provifi>9  or  hf 
bargain  and  (ale  upon  a  general  confideration.  Refolved  z  Rep.  175* 
b.  176.  a.  Hill.  26  Eliz.  Mildmay's  cafe. 
Siaifj.S.  4.  If  I  by  deed  covenant  with  J*  S.  for  diverfe  good  confiier^ 
Win^rtJ?h'  ^^^^^  ^*^^  ^  '^^  ^  heirs  Jhall  fiand  feifed  to  the  ufe  of  J.  8. 
tbecovcmnt  tind  his  hetrsy  no  ufe  will  arife  thereby  without  a  Special  aver'^ 
nxrai  maiitfr'  nunt*     I  Rep.  176.  a.  by  the  reporter  in  Mildmay's  cafe. 

%f  bii  hhoAj  he  may  txvtr  that  the  covenant  was  in  confideration  thei-eof )  for  in  both  thofe  cafes  tbe 
fcfpH  iL-tvjluli  kah$  tht  ujg  is  ctftaitt,  t  Rep.  X  7 6.  a.  by  tlie  reporter  in  Mi2dma/*s  cafe. 

3    '         ^  5*  There 


5.. There  19  a  difference  where  the  csnjidiratian  is  general  zni  G.  Law  of 

Ac  bargain  or  covenant  is  with  a  perfon  certainy  there  aver-  ^fcs,&c. 

mcnt,  according  to  the  truth  of  the  cafe,  may  be  taken;  but  when  Jilcsl'a 

the  conHxleration  is  general  and  the  perfon  incertainy' there  no  and  fays 

avermgnthdi^ydiU    .1  Rep.  176.  b^refolved  26  £liz«in  Mildmay's  theaver- 

fc^e  '  mentbytht 

particular 
perfon  is  only  the  reducing  the  general  confideration  to  foroe  certainty,  and  making  o«t  that  in  pai*- 
ticular  in  favour  of  the  perfon  who  was  before  included  in  the  general  words,  which  is  very  rca* 
fonable  in  cafe  a  good  confideration  were  bona  fide  paid  him ;  but  in  cafe  where  ^he  perfon  is  un« 
certain,  the  intent  of  the  covenantor  was  void  ab  initio ;  for  it  appiaring  that  he  defigoed  no  IkxIj 
in  particular  for  the  benefit  of  the  iife  he  would  raife,  no  perfon  in  certain  could  aver  any  particu- 
lar confideration  why  he  ihould  have  the  ufe,  bocaufe  it  plainly  appears  by  the  deed  be  did  not  de^ 
fign  him  for  the  ufe  any  more  than  any  other  pcrf(>n ;  and  the  law  will  hot  give  a  ufe  to  any  bodjr 
contrary  to  the  intent  of  the  party  mentioned  in  the  fettlement. 

6.  And  therefore  if  A.  for  divcrfe  good  confiderations,  core-  ^- ^^  *** 
nant' with  B.  that  J.  willjlandfeifed  to  the  ufe  (ffucb  a  one  as  B.  ^;^;^^^ 
JbaJI  nanw,  now,  though  B.  names  the  fon  or  coufin  of  A.  yet  s.c.  For 
no  ufe  iball  be  raifed  by  it;  for  by  the  generality  and  uncer-  there  is  no 
tainty  this  was   void  in  initio,  and  cannot  be  made  good  aftcr>  confidera- 
and  no  averment  can  make  it  good,  or  reduce   it  to  any  cer-  tionex- 
tainty ;   for  A.'s  intent  was  as  general  as  the  words.     I  Rep.  preflfed,  and 
1 76.  b.  in  Mildmay's  cafe.  ^j^^-"-; 

cannot  aver  any,  becaufe  it  appears  that  A.  knew  not  who  the  nominee  would  be,  and  thereforci 
could  have  no  refpe^  for  any  particular  perfon  to  make  him  raife  a  ufe.  If  B.  had  paid  money 
quaere  whether  he  might  not  liave  averred  it,  and  fo  make  good  the  ufe  to  the  nominee. 

7.  But  if  A.  covenants  widi  B,  that  in  confideration  of  paternal  G.  Law  of 
bvej  or  for  advancement  of  my  blood,  he  will  ^and  feifed  to  the  ^/'^'^.J^^* 
ufe  offuch  of  my  fons^  or  of  fuch  of  my  coufins  as  B,  fhall  name-,  on  5.  c.    For 
nomination  made  the  ufe  fhall  be  raifed  5  for  the  confideration  is  A.  hao  a 
particular  and  certain,  and  the  perfon  by  matter  ex  poft  fafto  may  ^f^\^ 
be  made  certain,     i  Rep.  J76.  b.  Refolved  Hill.  26  Eliz.inMild-  r«afoSs,io 

inay*S  cafe.  advance 

> fome  of  his 

family,  and  he  only  left  it  to  B/s  judgment  who  Ihould  be  the  perfon. 

8.  If  one  infeoffs  his  fon  and  heir  apparent^  and  no  ufe  is  exprej/edy  in  both 
nor  confideration^  it  was  faid  it  ihould  be  to  the  ufe  of  the  fon,  and  cafes  the 
that  fo  the  law  has  been  taken ;  and  that  fo  it  is  in  cafe  of  a  cove»  t^^^^Y*. 
nant  to ^and  feifed  to  the  ufe  of  the  fon.  •  But  the  court  faid  there  plied,  per* 
was  a  difference  betwixt  the  cafes ;  for  in  cafe  of  a  feoffment  they  vvilliams 
feemed  of  opinion  that  the  deed  {hould  have  no  operation,  but  that  ^^^^^V" 
in  the  other  cafe  it  might  be  otherwife  upon  conftruftion  of  the  re-  butPapham 
fultingof  the  ufe  to  the  father.  4Le.  106.  pi.  21 8.26  £liz.  Hodge'^  thought 

Q2£t*  thatnoton- 

fideratiOn 
implied  would  raife  an  afe.    Mo.  i%i.  684.  pL  943*  Mich.  43  ^  44  £liz.  in  ca(e  of  Ward  r* 
Sudman. 


I.  A.  tenant  in  taily  remainder  to  B.  in  fee ;  J5.  by  deed  inrolled,  Mo.  195. 
and  in  confideration  that  the  lands  fhould  remain  in  bis  family y  ^r,^,^^ 
nam?y  and  bloody   and  for  other  good  confiderationsy  covenanted  to  v.  Bar- 


9 

for 


indftlftd,  &c.  ta  the  uft  of  himfelf  and  the  heirs  malei  of  his  body    k*»d,  S. 
tdcfier  to  the  ujt  of  divtrfe  brothers  in  tail;  va^for  defatdt  thereof  ^^  |^n*\Jj 


tost 


mee.. 


Poph.  95*  [6.  If  z  man  feifed  in  fee  of  hnd^  for  muney  grants^  demtfes^  baf^ 
S.  c.  at-  gains  and  fells  it  to  another  ybr  years^  the  leflee  may  eU^  to  have  it 
i°And?loi.  ^  *  demife  at  common  law,  or  as  a  bargain  and  fale ;  for  the 
pl.  19.' s.  '  Icflbr  having  ♦  the  power  to  pafs  it  the  one  way  or  the  other,  hath 
.  c.  ;^ccord-  given  exprefs  ele&ion  to  the  leflee  to  have  it  the  one  way  or  the 
A^'fcit^in  ^*^''-     Refolved.  a  Rep.  35.  b.  Sir  Rowland  Heyward's  cafe.  J 

Hz  leafed  to  B.  for  three  lives,  ami  aftenvsrcls  by  indenture,  in  confidention  of  50!.  paid  by  P. 
the  faid  A.  did  dtrntfty  grants  Jet,  and  tofnmlt  to  P.  habfnd  from  the  day  of  the  date  for  99  year* 
reitderins  40  s.  rent.  Adjudged  that  this  dcmifc  .ind  grant,  upon  confideration  of  so  1.  amounts 
to  a  bargain  and  fair  for  the  99  years ;  for  when  a  frankterfbnient  or  inheritance  fliall  pufs  by  deed 
indei»::ed  and  inroUed,  the  precife  words  of  b2rj:ain  and  fale  are  not  nccelTary,  hut  words  tania-  « 
iruunt  are  fufficient ;  as  if  a  covenant  be  in  coiifulrr.ttion  of  tnoney  to  {land  frifcd  to  the  ufe  of 

his  fon  in  fee,  if  th«  deed  be  inrolled,  is  good.    8' Rep.  93.  b,  94.  a.  Hill.  7  Jao.  Fox**  cafe 

%  Bnm  nl.  191.  S.  C.  by  the  name  of  S(nallin;:n  v.  Powis. 

*[2o63 

Jo.  106.  pi.  [7.  If  a  man  feifed  of  (and  in  fee  and  with  intent  to  convey  (0 
a.  s.  C.  by  2.  in  fic^  for  nwmy  demifeu  grants^  bargains  and  fells  it  to  A*  for 
Darrfll  J^'^^'^i  ^'^^  *"^'*  ''w4i/fj  tnfie  to^,  to  the  ufe  ef  B,  mfee.  1  his  re- 
V.  Gi  K-  leafe  is  before  any  agreement  of  A*  to  have  it  as  a  bargain  «nd 
T  IB  is  that  fale^  and  if  A.  after  eleds  to  have  it  as  a  leafe  at  common  law,  yet 
made  t^A.  ^^  ^^  AsM^^  the  eftate  out  of  B.  thereby ;  for  prima  facie,  by  the 
tor  :o  years  intent  of  the  *  leffor^  A.  being  only  named  as  a  conveyance  for  the 
rendering  fettlement  of  the  land  to  B.  was  pofleiTed  as  a  bargainee,  and  when 
« irered.'  ^'^  rcleafe  has  fettled  tlie  eftate  in  B-  A.  cannot  by  his  cleftion 
Afterwards^  make  it  void.  P.  5  Car.  fi.  R.  between  Gorton  leiFee  of  Sir 
the  idfor     John  Dorrel,  and  per  Curiam  praeter  Jones,  who  feemed 

'Jiurhv'^S!    ^  contra,  upon  evidence  at  bar.] 

demifed,  granted,  atid  to  farm  let  to  B.  the  fame  Kind  for  4  yehri  from  the  ttaie  of  the  faid  indcn- 
ture,  and  afterwards  infeotfedhy  deed  the  id  leifce  before  that  he  had  elcd^ed  to  take  the  leafe  by 
way  of  bargain  and  (ale  or  otherwife,  amt  before  any  i-ent  paid  to  him,  and  neither  upon  tlie  dec4 
of  feoffment  nor  .ifter,  did  he  declare  whit  way  hetoolc  the  leafe,  nor  had  he  any  attornment  from 
the  firft  IcflTec ;  and  therefore  Jones  J.  was  of  opinif)n  that  B.  had  cle^ion  to  take  it  by  demifc  at 
common  law,  or  by  way  of  bargain  and  (ale,  executed  by  the  27  H.  S.  according  to  H  award's 
AKo  Fox's  cafe  ;  but  till  election  he  fhall  take  it  as  alcfe  at  ciuuntui  law,  and  if  there  was  no 
ar'ornment,  it  is  as  a  future  intercft ;  hut  if  he  had  received  the  reui  ot  tlie  firlilcUcc,  this  h.'ul  becrf 
an  elcftion  in  law  to  take  it  by  way  of  bsr^aiii  raid  f.ilc. 
*  ll  is  (devifor)  in  the  ohginaL 

S.C.  cited  ,    [8.  If  an  indenture  be  made  by  A.  of  the  one  farty  and  B.  C.  J}, 

'nd  fa  ^*^'  ^      «//^^r/,  governors  of  the  hofpital  ct  S.  (which  is  their  name  of 

^_n_r-^  incorporation)  of  the  other  partj  and  by  this  indenture,  in  confi- 

•  Ful.  788.  deration  ♦of  51.  given  to  A.  by  the  faid  govtrnors^  A.  bargains  and 

w-^-— J  fills  land  in  fee  to  the  governors  and  their  fuccejfors^  rendtring  izL 

tlmt  this  rent  per  annum  to  A.  and  his  heirs.     Though  it  be  admitted  that 

^^s  Tuftr-  ^^®  confideration  be  given  bv  the  governors  or  any  of  them  as  pri- 

ward";  aU  vate  pcrfons,  yet  it  is  a  gooa  confideration  to  pafs  the  land  to  them 

lowed  and  in   thcir   politic   capacity ;    but  the   indenture   imports  that  they 

aa  orpir-  P^y  f^**  ^  governors,  and  by  fuch  name  by  the  indenture  they  arc 

liamentan-  acquitted,  alfo  there  is  a  n«/  of  iid.  rcferved  to  A.  and  his  heirs> 
no  4  Car.—  which  is  a  good  confideration.  Refolved  and  adjudged,  10  Rep.  34. 

G-Uwt  Sutton  Hofpital's  cafe.] 

rfes,  fee.  84t  8^.  and  fays  that  a  bargain  and  fale  to  tlicm  is  good  though  the  tnift  be  voii  wlica 
lioiitexl  to  o  H:r  perlons. 


a.  p.  Gilb, 

Law  of 
Vies,  &c« 


g.  K  feoffee  to  the  ufe  of  A.  and  his  heirs  before  the  f(ttu'e  of  21 
H.  d.  for  money    bargained  and  fold  the  land  to  C.  und  /;*j  .  -*  j 
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Vfho  bad  notke  of  ibe  former  ufii  jct  no  ute  pafled  by  this  bafsain  199,  zoo. 
and  Tale ;  for  there  cannot  be  two  ufet  in  ciTc  of  one  and  the  fame  ^^''u^'s 
land ;  atid  feeing  there  was  no  tranfmutation  of  poffejpon  by  tbi  tor-  jcftroydl 
tenant  J  the  former  ufe  could  neither  be  exdndt  nor  altered.     And  nora  tertd 
if  there  could  be  two  ufes  of  one  and  the.  fame  land^  then  could  without  a 
not  the  faid  ftatute  execute  either  of  them  for  the  uncertainty;  but  [,'^no7Sie' 
if  A.  dijftijjed  one  to  the  ufe  of  B.  and  A.  had  bargained  and  fold  tbe  poirefTioti 
land  for  money  to  C— C.  had  an  ufe ;  and  here  *  were  two  ufes  of  one  ^'i  which 
land)  but  of  feveral  natures,  the  one,  viz.  upon  the  bargain  and  fale  of  eft'l'te^^ 
fo  be  executed  by  the  {latute,  and  die  other  not.     Buc  fince  Lit-  or  theiruft 
tleton  wrote  all  ufes  are  transferred  by  a&  of  parliament  into  poiTef-  »<^<i  co"^* 
iTion.  Co.  Litt.  27 1,  b.  272.  a.  ^^l^' 

gont.    The  fjtme  law  of  covenants  to  ftand  leifctL 

♦[207] 

10.  Vih^  feoffees  gk>e  a  Afferent  eftate  tban  wbat  was  in  ufe^  as  if 
the  feoffment  was  to  them  for  life,  and  they  give  a  fee,  no  ufe  can 
arife  out  of  this  new  eflate ;  as  if  one  dijfeifee  feoffee  to  ufe,  the  dif- 
feiibr  fliall  not  be  feifed  to  die  ufe  though  he  had  nodce.  And.  3144 
in  cafe  of  Dillan  v.  Freine,  alias,  Chu^eigh's  cafe. 

11.  A.  tenant  in  tail,  in  conjideration  of  lOO  /.  bargains  and  fells  ?®P^*  'W* 
BL  Acre^  by  indenture  inrolled,  to^.     And  by  die  fame  deed,  in  ||f  Ba  ^" 
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conjideration  of  tbe  faid  100 1.  and  of  rent  to  be  granted  afierwards  v.Strouo. 

by  B,  covenants  that  if  he  fells  any  part  of  his  other  lands,  which  he  ^'^^  ^F^* 

has  in  fee,  that  B.  fhall  have  the  firfl  offer  for  the  purchafe  of  them }  c.!^of 

and  if  he  attempts  to  fell  without  fuch  offer  to  B.  then  that  A.  and  Mills  v. 

bis  beirs  will Jland  feifed  for  the  fame  confederations  to  the  ufe  of  B.  Persons, 

and  his  heirs  of  all  which  he  ihall  attempt  to  alien  without  fuch  refoived  ^ 

nodce.    B.  dies,  leaving  M.  his  heir.    A.  without  nodce,  fells  other  that  the  co* 

land  to  J.  S.  who  had  notice  of  the  covenant.    The  rent  was  not  vcuaiu  was 

granted;  yet  the  juftices  agreed  that  the  confideration  was  good  ft^rra«l7for 

enough  though  but  one  of  the  two  things  be  performed^  diat  is,  the  the  ^raat 

payment  of  the  money.     And  2dly,  The  rent  fhould  have  been  of  the  rent 

granted  in  convenient  time,  which  not  being  done,  is  no  part  of  [jjl^'confije- 

the  confideradon.    3dly,  They  doubted  if  the  heir  of  B.  ihould  take  ration  was' 

benefit  of  the  contingent  ufe.     Mo.  547.  pi.  73a.  Mich,  37  Eliz.  mentuKicd 

Mills  v.Parfans.      '  ^;^^,^: 

Micliaelmas  and  l^ady-dajr)  oufbt  to  be  before  Miduelmas>  for  othclnvire  A.  could  nut  ktve  tbt 
benefit  intended. 

12.  The  fitther  by  indenture9  in  confederation  of  love  which  he 
hsLvc'tohisfony  and  for  natural  affection  unto  him,  bargained  and 
fold^  gavcj  granted  and  confinned  ccmin  land  unto  him  and  his  heirs ; 
this  deed  was  inrolled:  The  queflion  was,  whether  diis  land  (hould 
pais  ?  And  it  was  held  it  (hould  not,  unlefs  money  Bad  been  paid* 
or  eftate  were  executed }  for  the  ufe  Jball  not  fnfs  \  but  becaufe  the 
fon  was  then  in  pojfejfion^  it  was  held  to  enure  by  way  of  confirmU'- 
tion.  Cro.  J.  127.  pi.  17.  Trin.  4  Jac.  B.  lUOiborn  &  al'  v. 
Churchman. 


attbeeod 
dUJBf  ofaM4> 
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cafe. diing  pafles)  becaufe  the  §xprefs  valuable  confiJeraflon  tolls  the 

s.  c.  cited  ^acit  implied  confideration  of  blood,  and  no  other  confxderation 
a.HUi.7**  can  be  averred  than  is  contained  in  the  deed;  bccaufe  the  fub- 
jacin'  fiance  of  the  agreement  it  by  ^fient  of  the  parties  referred  to 
Fox-s^cafe,   the  deed,     ii  Rep.  24.  b.  Trin.   12  Jac.  B.  R.  H.  Harpur's 

byTwiWen  ^^* 

]•    But  that  :ti  cwfiUratiom  of  20/.  atiA  affe/HmSf   is  good  without  inroUment,  becaufe   both 

confideraiiohs  are  expreffed.    i  Lev.  56.  Hill.  13  U  14  Car.  i.  B.  R.  in  caf«  of  Forfter  v. 

Forfter. 

14.  A.  v:itb  his  own  monijy  bought  lands  of  lOoL  and  took  the 
conveyance  by  indenture  in  thefe  words,  grant,  bargaitiy  fettj  alien, 
enfeoffs  Sec*  to  the  ufe  of  A.  for  life^  remainder  as  to  on/  3^  to  his  wife 
for  Sfe^  remainder  to  B.  and  bts  heirs^  and  there  was  a  tetter  of  at'- 
torney  to  make  liviry.    The  deed  was  inrolled  in  chancery,  and  2 
mondis  after  livery  was  madoj  and  indorfed  on  the  deed.  A.  after* 
[  208  1  wards,  bv  Icafe  and  releafe,  conveyed  one  moie^  of  the  lands  tdr 
B.  and  tne  odier  moiety  to  C.  (who  were  his  grandchildren)  and 
their  heirs.  C.  had  no  other  provifion,  as  all  otl^er  grandchildren 
had,  and  B.  made  no  objection  to  this  conveyance  in  the  life  of  A. 
v^ich  had  he  dooe^  A.  would  probably  have  made  other  proviiton 
for  C.    It  was  infiftcd  for  B.  that  A.  intended  to  take  the  eftate  by 
feoffinent,  and  that  inrplling  it  firft  was  only  for  fafe  cuftody ;  and 
that  tiM>ugh  ufeSf  upon  a  ufe  by  bargain  andfale^  would  not  arife  in 
law,  yet  in  equity  they  were  good  by  way  of  truft.    It  was  urged 
for  C.  among  the  counfel,  in  private  difcourfe  among  themfelves, 
that  A.  having,  by  the  indenture,  an  ele^on  to  take  either  by  fe- 
ofFment  (which  had  he  done,  he  could  not  otherwife.  have  difpofed 
of  it)  or  by  bargain  and  (ale  (by  which  he  might  difpofe  of  it  as  he 
pleafed)  and  having  chofe  to  take  by  inrollment,  and  difpofed  the  fame 
b^  a&  executed  in  hia  life,  it  is  plain  he  intended  to  take  it  fo  as  to 
difpoie  of  it,  and  fo  no  reafon  in  equity  to  make  other  operation  of  die 
conveyance  than  the  law  made.    Counfel  differed ;  but  the  parties 
agreed,  and  no  argument  was  made.  Cb.  Cafes,  1 14.  Mich.  20  Car. 
2.  Afh  v.  Gallen.- 


(O.  2)  How  Ihcy  may  be  raifed.     Where  without 

Deed. 

Cro.  E.  [  '•  A  ^'^^  cannot  raife  an  ufe  by  parol  in  nature  of  a  covenant^ 
344.  pU  ^^   without  any  feoffment,  for  natural  affeSlioH^  becaufe  it 

i'n  B  R."  would  be  tnifchievous  if  upon  every  word,  without  any  ceremony 
Gawdyfaid,  of  the  law,  an  ufe  (hall  arife  without  a  fettled  refolution  manifeftcd 
hcwastlcar  by  a  deed.  M.  37  El.  in  the  cafe  between  Callard  and  Callard. 
^jf^P^X  Per  Curhun  adjudged,  and  there  faid  that  i  Ma.  per  Curiam  ac 
ihouM  not    cordingly  and  that  Wray  fcid,  that  when  be  was 

arife  by  pa-  feijeant  the  opinion  of  all  the  juftices  was  fo.  Contra  37  &  38  £1. 
rn\   but      B^  R ^  between  •  Corbin  and  Corbin.  ] 

Jropijatn  J 

faicl  they  were  clear  of  a  contrary  opinion.  And  Po,  ^am  (aid,  that  7  E.  6.  it  was  ad'ud^etl  that 
an  ufe  may  riie  by  paroli  aud  that  be  could  (hew  the  record  of  tc    Feoner  would  fay  notiiing  a« 

to 
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to  this  point.— —Ma  687.  pi.  950.  S.  C.  fays  that  in  B.  R.  Popham  Ch.  J.  held  ftrongly,  that  the 
confidention  of  the  blood  raifed  an  ufe  without  writing,  and  fo  the  party  had  po{fef!ion  by  the  27 
H*'S«  But  Gawdy,  Fenner,  and  Clench  e  contra.  Aiid  in  the  exchequer  all  the  justices  agreed^ 
that  »n  ufe  could  not  arifc  upon  natural  atfef^ion  without  'deed.— 2  And.  64.  pi.  4&.  S,  C.  by 
name  of  Tallard  v.  Tallard.i^— Poph.  47.  Co  l lard  v.  Co  llakd,  S.  C.  in  B.  R«  with  the  rea- 
Ams  of  the  judges  there ;  but  th.it  judgment  given  there  was  revet  fed  in  the  exchequer. 

Raym*  47.  Arg.  in  the  cafe  of  Poster  v.  FosTER,fays»  that  the  judgment  in  Col  lard's  cafe 
was  reverfed  upon  the  miOake  that  an  ufe  might  be  raifed  by  parol.— —Sid.  82.  pi.  9.  in  the  S.  C. 
of  Foiler  v.  Fofter^  fays  the  court  was  of  opinion,  according  to  the  cife  of  Callard,  that  no  ufe  will 
arife  without  d^id  — G.  Law  of  Ufes  an  I  Trufts,  270,  271  fays,  it  feems  at  common  law  an  ufe 
might  have  been  r.ufed  by  word  upon  a  conveyance  that  palfed  the  polTeilion,  by  foroefolemn  z&p 
as  a  feo^ment ;  but  where  there  was  no  fuch  a6t,  there  it  feems  a  deed  declaratory  of  the  ufes  was 
necelTary ;  for  as  a  feoffment*  which  pafted  the  eftate,  might  be  made  at  common  law  by  paroly 
fo  by  tlie  fame  riafon  might  the  nfes  of  the  eilate  be  declared  by  parol :  But  where  a  deed  was 
reqnifita  to  the  p'>fling  of  the  ellate  itfdf>  it  feems  it  was  requifite  for  the  declaration  of  the  ufe9> 
as  upon  a  grant  of  a  rent,  or  the  like.  So  it  feems  m  man  could  not  covenant  to  ftand  feifed  to 
a  ufe  without  a  deed,  there  being  no  folemn  aA ;  but  yet  a  bargain  and  fate  by  parol  has  raifed  a 
ufe  without,  and  ic  has  been  he\d  10  do  fo  fmce  the  ilatute.  In  cities  exempted  out  of  the  itatute 
it  has  been  held,  that  if  a  fine  be  levied  of  a  rent  noMfe  can  be  limited  of  it*  without  deed  ;  but  now 
by  29  Car.  a.  c.  5.  all  declarations  of  truft,  other  than  fuch  as  arife  by  implication  of  law,  are  to 
be  in  writing,  and  figned  by  the  party,  who  is  by  law  enabled  to  dedare  fuch  trail,  or  elfe  it 
rouft  be  by  his  lad  will  in-  wniting.^^— »And  Ibid.  48.  fays  the  intent  of  the  party  meft  be  d^ 
dared  by  deed^  and  the  chancery  rouft  follow  that  intent ;  for  it  would  be  mifchievoes  th)tt  any 
words  of  kindneis,  that  exprefs  »  future  dedgn  of  parting  with  :ui  eftate,  (hould  be  conftrucd  as  a 
prefent  fettlement. 

•  S«e(l)pl.4.S.C» 

« 

[  2.  Mich.  13  Car.  B,  R.  in  Fox  and  Wilcock^s  cafe,  per  Cu-  r  20O  1 
riam  accordingly  clearly,  this  being  collaterally  held,  per  Mafter  » g^  #^5  "1 
Holborne  in  his  argument.   Tr.  15  Car.  B.  R.  Agreed  per  CUriam  pi.».i.c. 
in  ♦  Pierce  and  Pitfield.  ] 

[  3.  If  a  man  levies  a/n#  »/  a  rent^  he  cannot  limit  the  ufi  to  a  RoURep. 
Jiranger  without  deed*    Mich.  X2  Ja,  B,  R.  per  Curiam,  between  7»>73.  pt. 
Parvis  and  Yeaton*  1  *  5  •  s- c. 

■*  <e  S.  p.  ac- 

cordingly.———^. P.  Gilb.  Law  of  Ufes,  &c,  36,  57.  For  the  ufe  and  pofleflion  of  thit  which 
has  its  nature  and  being  by  a  folemn  agreement  by  deed,  cannot  pafs  without  fuch  agreement : 
for  otherwife  there  would  be  a  greater  evidpnce  that  the  ufe  continued  with  the  party,  Chan  that 
it  was  difpofed  of* 

4.  There  arc  feveral  ways  in  the  law  for  declaring  of  ufes,  whe-  aSalk.  677. 
thcr  upon  tranfmutation  of  poflTeifion  or  without  it.     Jf  an  ufe  be  ^' ^'  ^^^ 
declared  to  be  on  tranfmutation  ofpojiffiony  as  in  a  fine  or  feoffment,  conv<^ance 
there  needs  no  agreement  whatfoever ;  it  is  fufficient  for  the  party  to  ufes 
on  the  tranfmutation  to  declare^  that  the  ufejhall  be  to  fuch  party ^  and  «»^w"^^  ^7 
of  fuch  aneftate\  but  if  an  ufe  arife  without  tranfmutation  tf/^poflcf-  ^anfm,ta^ 
jion,  the  ufe  then  does  not  arife  by  virtue  of  any  declaration  or  ap-  um  ofpof^ 
pointment,  but  there  muft  befome  trecedent  obligation  to  oblige  the  M^'^»  ^^ 
party  to  declare  the  ufe,  whicn  muft  hz  founded  on  fomf  confuleration  \  !leUa!?ed  *** 
for  an  ufe,  having  its  foundation  generally  on  grounds  of  equity ^  could  witixmt  detd, 
not  be  relieved  in  chancery  without  tranfmqtation  of  pofleffion,  or  — ^'hy>ji# 
an  agreement  founded  on  a  confideration.     And  therefore  if  bar^  sho^Parl 
gain  andfale  were  made  of  a  man's  lands  on  the  payment  of  moneyy  c^fts^  i^^' 
the  ufe  would  have  raifed  without  deed  by  parol ;  but  if  the  ufe  was  SC. 
in  confideration  of  bUody  then  it  could  not  arife  by  parol  agreement  ^^^'  ^^ 
without  a  deed,  becaufe  that  agreement  was  not  an  obliging  agree*  ivf  where 
ir.ent;  it  wanted  a  confideration;  and  therefore  to  make  it  an  the  convey  1 
obliging  agreement  Acre  was  ^  neceffity  of  a  deed;  but  where  ^"^*^*Tr 
there  was  a  tranfmutation  of  pofleffion  there  needed  no  deed,  but  ZIjmmT 

r 
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thervmuft  Only  the 'bare  appointment  of  the  party.  j2  Mod.  i6i^  162.  HQI.'f 
he  a  vaiua-  W.  3.  per  Holt  Ch.  J.  in  delivering  die  opinion  of  the  court  in  the 
bie  confide.  ^  of  Jones  V.  Morley. 

nition,  or  a  -^  ' 

binding  asreement  by  deed.    »  Salk.  677.  Jonei  v.  Morley. 

5*  On  a  fim  fur  conufance  de  droit  tantum^  ufes  may  be  raiit^d 
without  a  deed;  foraifedlio  tua  impooit  nomen  operi  tao;  and 
therefore  where-ever  there  is  an  ad  that  alters  the  pofTeliion,  the 
party's  own  words  may  declare  tae  intent  of  the  a£l ;  and  this  being 
according  to  the  policy  of  the  common  law,  has  not  been  altered  by 
any  ftatute.  Gilb.  Law  of  Ufes,  &c.  57, 


(O.  3)  How  they  may  be  raifed.     Upon  what  Coum 

veyance^ 

*?  ^*^^s  c'  f  '*  T  F  the  brd  rekafts  to  a  copyholder  in  fee^  to  have  to  hi'ra  in 
andV.ac.  '  "*   fee  ^^  the  ufe  of  another^  this  is  a  gOod  ufe  5  for  upon  fucb 

cordinsiy.  releafc  a  rent  may  be  rcferved.  M.  7  Ja.  in  the  court  of 
G"fh.*La  ^^^^'  Refolved  per  the  3  judges  and  the  court  in  Saroraes's 
of  Ufes,  &c  c^c.  ] 

53,  For  fince  the  fcifm  and  ufe  is  in  the  lord,  he  may  transfer  the  fetfin  of  the  legal  eftate  by  paf- 
fkt\%  the  ufe  Co  another,  or  not,  as  he  pleafes.  Quxre  if  the  bw  is  not  the  fame  of  the  relenfe5  that 
enure  by  way  of  enUrgemenCy  and  tranfmitting  of  an  eftate ;  but  otherwife  of  releafes  that  enure 
by  way  of  tranfmitting  a  right  and  extinguifhment ;  for  in  thefe  cafes  the  releafor  has  not  the  ufe 
and  poATeffinn  of  any  eflate :  for  that  is  in  the  dilfcifor  —Ibid,  zj  j .  fays  it  is  a  good  ufe ;  for  the 
releafe  *  enures  by  way  of  enlargement  of  his  eftate»  and  by  this  releafe  the  copyhold  eftate  is  ex* 
tin^  and  gone^  as  it  fcems. 

*[2JOj 

S.P  Oilb,  [  2«  If  the  haron  covenants  with  his  wife  to  Jland  feifed  to  the  ufe 
Law  of       ofthewifcy  this  is  void;  becaufe  he  cannot  covenant  with  his  wife. 

rfes,*c.       Co.  Litt.  112.1 

5^,54.  For  J 

hMfband  and  wife,  in  all  mattess  of  property,  by  the  r\iles  of  law,  are  as  one  pcifon  ]  and  nq  man 

can  covenant  with  himfelf. 

?|.  An  ufe  cannot  be  out  of  a  releafe  hj  diffeifee  \  for  fuch  releafe 
uch  purpofe  (hall  not  enure  as  an  entry  and  feoffment.,  Le.  148. 
pi.  205.  in  cafe  of  Read  v.  Nafh,  Arg.  cites  lO  £•  4.  5. 
If  one,flpcc  4*  M.  for  400  L  paid  by  A*  herfon  and  heir  apparent^  by  indenture 
the  ^^  H.  inrolled  4  £•  6.  bargajined^fold^  ^c.  to  the/aid  J.  all  her  manorsj  &c. 
indented  ^^  have,  &c.  to  the  fa  i J  A.  and  his  heirs  for  ever^  to  the  ufe  of  the  f aid 
and  inrol-  M*  during  her  life^  without  impeachment  of  wafte ;  and  immedi* 
i-»i,  or  be-  ately  after  her  aeceafe  to  the  ufe  of  the  f aid  A,  and  his  heirs  of  his 
dcoi*T()r  body, lawfully  begotten ;  and  for  default  of  fuch  iffue  to  the  ufe  of  the 
aoo  r.  had  heirs  ofthefaid  M.for  ever*  It  feemed  to  all  the  juftices  of  C.  B. 
bargained     and  to  SaundcrsCh.  J.  that  the  limitation  is  void,  &c.     For  though 


and  fold  his   ^1^^  ftatute  of  inrolments  had  not  been  made,  but  only  the  ftatute  of 

»  bccau^ 
Mich. 


ther  in  fee,   vfes  of  ^^  H.  8.  yet  evcn  then  the  cafe  above  could  not  be,  becaufe 
to  the  ufe     tht:re  caiino*  be  a  ufe  upon  a  ufe,  &c.  D  j  r  r.  a.  b.  pU  20. 
of  the  bar-    &  5  p.  &  M.  TyrrcH's  Cafe.  *    " 

gam  or  for  '*  ■  ' 

Jife,  4|c.  or  in  fee»  or  to  t><e  uft  of  a  (Iran^ery  this  ufe  is  utterly  void ;  for  the  bargain  for  mo- 
ney implies  in  it  a  ufe,  and  (be  limiutioa  of  other  ufe  is  merely  contrary ;  fur  by  this  means  the 

ufe 
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vfe  in  fee,  nhich  is  in  the  bargainee  in  fee  only,  (hall  be  taken  away»  if  the  law  were  other* 
U'ife.  By  the  juflices  in  Banco.  Mich.  4  k  5  Ph.  iz  M.  And.  37.  pi.  96.  Anon,  feems  to  h« 
S.  C.  ■  Bendl.  61.  pi.  io3.  Anon.fcems  to  be  S.  C.  accordingly.  S.  C.  cited  And, 

313.  in  cafe  of  Dillon  y*  Frcin.— — — S.  C.  cited  2  And.  hi.  in  cafe  of  Lord  Ciomuell  v.  An* 
Jrevvs.—— And  Ibid.  136.  in  Corbet's  cafe,  and  fays  that  it  is  Void,  becaufe  there  is  a  repug- 
nancy in  it,  and  the  one  cannot  Hand  with  the  other.  If  a  man  bargains  and  fells  land  for  mo- 
ney, and  limits  an  ufe  upon  it,  it  is  void ;  pei  Browne  J.  iVTo.  46.  in  pi.  138.  Mich*  5  Eliz. 
Anon.*-.\  man  cannot  bargain  and  fell  land  to  another  \i(e  than  that  of  the  burgaiuce.  Arg.  Lc. 
143.  in  cafe  of  &ead  v.  NaCh. 

5.  No  life  is  implied  on  a  fine  any  more  than  on  a  feoffment ; 
fo  that  a  limitation  of  ufes  by  a  deed  to  the  heirs  of  Lhc 
baron,  where  the  render  on  the  fine  was  to  the  heirs  of  the 
feme,  is  a  good  limitation.  Mo.  45,  46.  pi.  138.  Mich.  5  Eliz. 
Anon. 

6.  By  rtleafe  and   extingu'Jhment^  no  ufe  can  be  limited  by  Anufc 
the  party,  not  referved  by  the  law.   Arg.  Mo.  384.  in  {^crrot's  cannot  b« 

cafe.  V  "  oneft.itc, 

.    (as  on  a      * 
furrcnder)   which   pnfTes   by   way    of  ixtm9U}/hm.ni^    Palm.    359.  in  the   cafe  of  Wakcr  y. 

&UUW. 

7.  A  devife  may  be  to  an  ufe.  Le.  254.  Ellis  Hartop's  cafe.  But  this  \% 

not  b)  foi  cc 
of  the  Aatuie  of  17  H.  S.  of  V(t^y  btic  by  the  (latute  of  3a  H.  8.  of  Wills.  Sid.  %h.  Hill,  is  Car.  x. 
C«  B.  in  cafe  of  Hure  v.  Dix. — Latw.  823.  Trin.  la  W.  3.  in  cafe  of  Bhoouh  >  on  v.  LANoi.Kk, 
f.tys  it  Wits  agreed  thai  a  devife  m.iy  be  to  the  ufe  uf  anodic r.—->S.  P.  Gilb.  Law  of  UreSf  aSi. 
hut  fays,  quasre  if  the  limitation  of  the  ufe  he  void,  whether  the  Uevifee  ftiall  be  leifed  toihe  ufe 
of  tiie  Uevifur  and  hi>  heir». 

8«  fifine  by  tenant  fir  Ufe  to  him  in  reverfion  in  fee  was  declared 
Co  theui'eofcojiufee  and  his  heirs,  on  condition  to  pay  to  conufor 
40 1.  per  ann.  for  his  life;  and  for  default  to  the  ufe  of  the  conufor 
for  life;  this  is  no  furrender,  becaufe  a  fine  implies  a  gift  in  fee- 
l]mple,  and  the  parties  are  eilopped  to  fay  the  contrary  ;  but  if  it  were 
z  furrender^  yet  it  may  well  be  to  an  ufe ;  for  it  is  a  conveyance 
charged  with  this  limitation  of  an  ufe.  Cro.  E.  688.  pi.  23.  Frin, 
41  Eliz.  C.  B-  Smith  v.  Warren. 

9.  An  ufe  cannot  arife  by  bargain  andfale  by  itfelf  Cro.  E.  7^4.  f  j  1 1  I 
pi.  21.  Hill.  42  Eliz.  B.  R.  in  cafe  of  Southcot  y.  Manory. 

10.  Upon  z  releafe  which  creates  an  ejlatcy  an  ufe  may  be  li->  Antleafe 
mi  ted}  but  upon  a  releafe  or  confirmation  which  enures  by  way  of  ^^t^^^  ' 
inltter  le  droits  an  ufe  cannot  be  limitcdt    13  R^p.  35.  in  Sam-  which* 

xnes's  cafe.  enures  Ky 

way  of  rji- 

logtng  an  fjintff  may  as  well  l^e  to  an  ufe  as  .1  feoffment.    Ley's  Rep.  13.  refolved.  Tnn.  7  Jac 

Sammes'!>  cafe. 

11.  If  a  man  makeis  a  feoffment  in  fee  to  the  ufe  of  his  tuilly  here 
^riks  an  ufe  and  truft  for  himfelf,  becaufe  he  hath  not  put  it  out  of 
liim.  Arg.  i  Mod.  17.  pi.  46.  MJch.  21  Car.  2.  B.  R.  in  cafe  of 
Smith  V.  Wheeler. 


(O,  4)  By  what  Words  Ufes  may  be  ralfed, 

f  1.  J  F  A.  feifcd  in  fee  of  land,  covenants  with  S.  in  eonfideration  s.  C.  Win. 
^  of  a  ihorriage  to  he  had  between  A.  S.  the  daughter  of  B.  35»36>  \i* 
^0^4  and  ''^"^*^ 


iTo^'  '*  *"^  J*  ^*  *^  ^^"^  ^^  ^'  ^^^  ffj^fiiJ  l^J  fi^^U  /wf  and  inwudU 

Bu°rbtd"^*  «/«fi^  after  the  death  of  A.  remain  and  be  unto  the  faid  J.  D.  and  A* 

.,Q.  6i.  S.  and  to  the  heirs  or  the  iaid  J.  D.  to  the  only  ufe  of  die  faid  J.  D. 

Judgment  mid  A.  S.  and  to  the  heirs  of  the  feid  J.  D.    In  this  cafe,  though 

ToTiht^^  the  marriage  takes  efFeft,  yet  no  ufe  Ihall  arife  by  this  covenant^ 

plaintiff.—,  becaufe  he  does  not  covenant  to  ftand  fefed  to  the  faid  ufe,  but 

sNeit  only  that  it  Jhall  remain^  l^c.  Mich.  1 8  Ja.  B.  Rot.  2120.  between 

^"^.    ,,^  Buckler  plaintiff,  and  Syrhons  and  Pearfe  defendants,  in  a  q'uxre 

t  Foi.  789.  t  in^pcdit  adjudged.     I   did  qot  hear  this  adjudeed,  but  the*  re-' 

c  i»^>"i  —I  cord  exemplified  was  {hewn  to  me,  and  it  was  faid  that  this  was  fo 

4g1.pl.  15.  refolved  by  all  the  court,  and  that  the  judgment  was  given  for 

cites  SC.  thiscaufc] 

but  lays  ic  -* 

was  not  refolvfed.-  '     ■  S.  C.  cited  per  Cor.  1  Lct.  78.  m  cafe  of  Pybas  v.  Mitford. ^Vent. 

374.  S.  C.  ■     S.  C.  cited  Sid.  ^6.  in  caff  of  HoRc  v.  Pix,  that  it  would  not  raii'e  an  ufe,  be- 

caufe 9t  res  &  trndtts  h^kindi  are  lo  he  confidered ;  and  though  there  was  r«,  yet  there  vr^%  not  i«#. 
du*  baUit£',  and  fo  was  tbp  cafe  of  PiTPZf  ld  y.  Fierce,  16  Car.  B.  R.  and  Bridgm>n  Ch.  j;^ 
iTaid  that  thefe«worefolutions  were  fomnded  upon  a  r  H,  7   18.'  ■  Vent.  141.  Trin.  13  Car. 

S'  B.  R.  ill  caf«  of  CroHln^  v,  Scudamorci  the  coutt  faid  that  this  cafe  w.is  ailjudged  upr>n  tlie  ab- 

furd  coutiivance  of  tha  conveyance.  — S  P  Gilb,  Law  of  Ufes,  &c.  6c.  iays  the  ufes  do  nor 

arife  by  tills  covenant.  Hecaufe  here  the  feifin  of  the  father  is  not  appropriated  to  the  fevcral  ufes, 
bill  only  a  temaiuder  limited  after  tbe-f  atfaei-'s  death,  Which  cannot  be  without  a  particular  eftaiet 
nor  that  without  a  particular  eoptradt ;  and  nn  m.-^n  can  contfac^l  with  hiinfelf. 

A.  fci'VsU  of  land  in  pofTelfion  and  in  ufe,  covenanted  on  the  marriaseof  his  fon  with  the  daugh- 
ter of  [.  S.  tbtU  tUfoH,  iimtnHaleU  afier  hti  iUc€afe,Jha/i  bavi  in  poff^on  or  in  up  all  bis  Jands,  ncsortiiitg^ 
«0  thtj.ime  coutft  ofMbtritamM  at  ttrj  tbtmfitnd  m  ;  und  that  sJl ^'f*mj  now  feifeJf  or  hgrtaftsr  to  ht  fttfd, 
/buil  U  fiifulio  tLtfume  ufi  and  intent*  It  was  held  that  the  fee-fimple  of  the  ufe  was  not  out  of  the 
father,  nor  is  it  changed,  and  thHt,  as  it  is,  it  is  only,  a  covenant ;  but  perhaps  it  might  be  other*' 
wife  had  the  words  been,  x/wH  unmuRuUfy  afur  bis  dcntji  the  kmdJboitldemrAand^temmi^tothehti, 
Quzre  iodo.  D.  5;.  a.  pL  y  PaCch.  ^  4(  35  k.  %,  Loid  Burgh's  cafe.-*— -^13 ut  if  the  word  difiend 
had  been  jnineil,  it  would  be  otherwife;  for  there  is  eledHon  how  he  is  to  have  it.  O.  S5- 
Marg.  cites  it  as  fo  held  by  Manwood  and  Chute  io  the  exchequer,  %i  ¥^iz«  »i«i  ^^^  cites ' 
%  H.  7.  i6. 

So  where  the  father,  in  confuleration  of  marrying  of  his  fon,  covenants,  &c  that  A/,  &c,  has  not 
Wktdei  nor  Jhalt  mnki  >uiy  grant  ^  ^Sfi'.  of  the /aid  lands,  hut  th:it  aiitb'fuid  lands,  ^c,  JhuU  defccnd,  remain^ 
esnd  come  in  ^feffon  and  ufi  to  the  faid /on,  and  the  bars  muU  of  Lis  UJy,  ^t..  no  ufe  \s  created  or  altered 
by  thofe  words.  And.  15.  pi.  55.  Trin.  4  £lia.  Anon.— Bcudl.  iii.pl.  153.  S.  C.  Anon.— - 
3  Le.  6.  pi.  i8.  S.  C. 

So  where  a  man  covenanted  in  confideration  of  marrying  his  daughter,  ihzi  be nviii/ufer  to  I,  per 
am»to  dejand,  com,  and  remain  /0i&»  daughter  and  her  baron,  and  ihe  heirs  of  their  bodies,  (theeftate 
pf,the  coven^mtor  was  300 1.  per  annum.)  Jt  was  agreed  by  the  juftices,  that  this  is  only  covenant, 
and  no  ufe  arifes  for  w.int  of  certainty,  and  thofe  words  defcend|  come,  and  remain,  cannot  create.  , 
pfe  but  to  the  heir  apparent ;  but  if  it  were  in  the  disjundlive  f<»-J  the  word  remainder  would  create 
an  ufe  in  the  remainder  to  a  ftraqger.    Mo.  laj.  pi.  a^y*  Pafch.  25  Hliz.  Anoq. 

•  So  where  A.  tenant  in  taH,  \\\  confideration  of  a  marriage  of  B-  the  tenant  (his  eWeft  fon)  cove- 
naf>\i  that  the  tand^  a/tar  bis  death,  /bould  defcend,  remain,  or  Iball  he  to  the  fon  and  hv  heirs,  Refolved 
that  by  this  no  eflate  was  ahered  in  A.  but  he  remained  tenant  in  tail  as  before,  t ft.  Becaufe  it  is 
only  a  covenant  and  excci  tor}',  for  which  an  action  of  coven v«t  lies,  if  he  performs  it  not  i  fr>r  it 
is  not  that  he  wiU  ftand  feifcd  to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  the  fon^  but  only 
that  it  ftiall  defcend,  remain,  or  be  to  the  fon  after  his  death,  u  hich  may  be  his  permitting  it  to  de« 
^  fcend  and  be  to  the  fon,  without  Ony  alteration  of  the  eftate.  zdly.  If  it  were  an  exprcfs  covenant 
that  lie  wou'd  ftand  fcifed  to  the  ufe  of  himfelf  for  life,  and  after  to  his  foil,  this  had  been  void  to 
alter  the  ufe  to  the  fon  ;  for  hP  being  tenant  in  t.iil,  and  referring  to  himfelf  an  eftate  for  his  own 
life,  he  thereby  refcrvcd  all  that  hcraisht  lawfully  difpofe,  and  then  by  the  covenant  be  can  difpofc 
of  no  more  than  he  cah  lawfully  do ;  and  fo  the  limitation  aftpr  his  death  is  merely  void,  and  the 
eftate  rcm^^ined  in  him  a«  before  ;  for  both  whfch  caufes,  but  principally  for  fhp  fifft,  judgment  was 
given  for  the  demandant.  Cro.  E.  279.  280.  pi,  8.  Pafch.  54  Eliz.  B  R.  Blithman  v.  Blithman.— 7 
And.  291.  pi.  299.  SC.  that  notwithftanding  the  confidera(ions  were  fufficicnt  to  mi fe  an  ufe,  yet 
A.  being  tenant  in  tail,  cannot,  as  this  cafe  is,  raife  an  ufe  to  commence  after  his  death^  efpecially 
to  hi&  fon  and  heir,  who  is  inheritable  to  the  tai!|  and  to' whom  it  fhall  defcend ;  and  he  (hall  enjoy 
the  land  according  to  the  intentiori  of  the  covenant,  though  it  raifes  no  ufe.^ — S.  C.  dtcd  a  Rep. 
52.  a.  in  Cholmley's  cafe,  that  the  limitation  of  the  remainder  is  void.-^S.  C.  cited  Mo.  345.  ac* 
cordint;ly. 

If  I  covenant  that  mffin/haU  hcnfi  ntf  land,  this  was  held  gbod  by  reafon  of  the  word  {covenant) 
in  I  Rep.  OHUDtaiOH's  cafe,  aud  vm  cited  out  (if  ^tvMou^'s  cafe  in  D.  96.  B^t  Hobait  Ch.  J, 


Qfttf. 


2It 


(in  Win.  6i.  kicafe  of  Bvckliy  v«  Simmowm)  dented  thbt  pnd  now  Bridgmafi  Ch*  J.  apreed 

with  Hobart's  opinion,  that  K  wanted  confidencion.  But  per  Bridgman,  if  I  wilt  that  my  fons 
Oiall  have  my  land  i»  emjidp-athii  vfmwruigtf  though  the  wort!  (e&venant)  it  waiawjty  yet  the  ofe  it 
weUnifed.  Sid.a6.pk7.  Hill,  i a  Car.  ft.  B.  R. in  cafe  of  More  v- Dix* 

f  2-  If  A.  feifed  m  fee  of  certain  land)  has  ifiiie  B.  his  eldeft,  and  M^*  S<^  ^ 
C.  his  youngeft  fons^  and  in  confideration  ofthi  marriage  ifB.  with  ^^^^  ^^^ 
£.  feais  and  delivers  ^deed^pM%  which  was  to  this  effed:,  Be  it  known  it  that  A.bf 
Aat  1  K.do  give  and  grant  ky  theft  trefents  unt$  my  fin  B.  the  faid  ^^^t  in 
land,  &C.  a/iir  nydeaa/i^  U  baveuA  to  hold  the  fame  unto  the  [aid  (^"^^^1^^ 
B.  and  the  heirs  if  bis  bodf  begotten ;  and  f§r  default  of  fuch  heirs,  riage,  did  ^- 
I  do  ^ive  the  tune  hnd  ajier  B*s  death  unt§  C.  in  tail\  provided^  p^eand 
;uid  it  IS  neverdieleis  agreed  upon  between  the  (aid  parties,  that  he  {^^^ j^?  ^* 
the  laid  B.  JbaU  well  and  truly  fay^^  or  caufe  to  be  paid  unto  the  i^Vhis  ^"' 
Jaid  A.  during  the  time  of  bis  natural  life  S  L  at  twei/eafls^  l^c.  and  ^le^rs  after 
alf§  dikbarge  the  lorfs  renty  with  all  other  duties  whatfoever ;  in  **".*'^!*» 
witneS  vdiereof,  to  this  my  deedofgift  J  have  hereunto  Jet  my  hand  ^  i.t^-r^ 
Z  May,  x6  Jac,    This  was  in  e£&  all  the  words  of  the  deed,  and  was  made. 


is  enate  was  mt  executed  by  livery  w  inrobnent ;  but  the  queftion  ^  ^"^*  9^ 
was  if  it  (houldpafs  by  way  of  covenant;  but  this  Jhall  not  pafs  by  that^n^d:. 
way  of  covenant  to  Jland feifed^  becaufe  it  does  not  appear  that  A.  in-  race  was 
texMed  to  ouft  himfelf  of  the  land  during  his  life;  for  he  grants  this  rai^^co 
to  B.  afler  his  death  before  the  habendum ;  fo  that  he  does  not  in-  conveyl'* 
tend  to  make  himfelf  only  tenant  for  life,  and  it  would  be  inconve<»  ance ;  and  ' 
nient  to  make  a  drained  conftruSion  to  pafs  eftates  by  general  ?s  to  an  ob- 
wrds^  without  the  ufual  ceremonies  of  the  law.    Tr.  15  Car.  B.  R.  If'^*"",^'*' 
Adjudged  per  Curiam,  upon  a  fpecial  verdidl  between  Pitfield  and  enure  hy 
Fierce.  Intratur  Hill.  1 1  Car.  Rot.  439.  Mich.  15  Car.  this  was  wayofco. 
moved  again,  fcil.  that  this  does  not  alter  the  eftate  of  the  father,  ^g^'j^ 
but  that  he  fliould  be  feifed  in  fee  thereof  during  his  life,  and  his  if  the  mean- 
eldeft  fon  (hould  have  it  by  way  of  contingent  ufe  after  his  death,  ins  of  A. 
But  the  court  iaid  that  this  was  harder  to  maintain  than  the  other  ;  "^'fr^'if ^1 
and  therefore  they  gave  judgment  as  before,  becaufe  the  intent  is  to  intended  tcT 
convey  at  common  law.     But  if  it  atpears  by  a  deedy  that  it  is  the  in^  p  fs  the 
tent  of  him  who  was  feifed  of  the  land,  that  this  (hall  pafs  an  ejiate  ^^^^^'^  ^ 
according  to  the  rules  oflaw^  this  /hall  fo  pafs^  though  t6ere  are  not'  ing  an  ufc  ' 
formal  words  9f  covenant j  ice.     Agreed  per  Curiam  in  the  faid  cafe  icmigtitdo 

of  Pitfield.  1  fo.  other. 

*  wife  not  { 

aadthat  it  does  not  fo  appear  here,  but  that  by  the  worJ  (give)  he  intended  tranfrntitaiion  of  the 
poflfeffion  ;  and  judgment  was  given  accordingly.  And  Jones  J.  faij,  when  a  man  makes  a  doubt- 
ful conveyance  it  fhall  be  intended  a  cuitveyance  at  contmon  law.*— — S.  C  ciieil  Arg.  a  Show.  la. 
14.  in  cafe  of  Cokon  v.  Senhoufe. 

•  Where  the  iicent  appears,  that  one  (h  ill  have  eftate,  but  the  convty  met  h  <1'fe.live,  this  (ball-ba 
fupplied  by  way  of  ufe  to  anfwer  the  intent.  1  Lev.  iz6.  Arg.  cites  %  Roll.  7S9.  Tibb  v. 
Popplethwaite,  and  [i  Lev.  9.]  Ctolilng  v.  ScuJamore,  and  [a  Lev.  7^.]  Pybus  v.  Mitford. 
Andjudgmoat  accordingly.  Trin.  30  Car.  a.  B.  R.    Coltman  v. Senhoufe.  ^[ o  1  o'\ 

f3.  If  a  man  feifed  in  k^fuffirs  a  common  recovery^  and  this  is  S.F.  Gilb. 
exprejfed  to  be  upon  truft  and  confidence  that  the  recoverors  will  exe^  Jri^  ^^ 
cute  back  to  him  an  ejlate  taily  the  remainder  in  fie  to  his  fon  ;  but  60.  fays,th« 
there  was  no  condition  exprefled,  nor  any  covenant  to  compel  them  court  of 
to  execute  »t,  and  therefore  the  law  zbillfupply  it>  and  will  execute  *^^*"J?7 
it  without  any  fuch  a£t«    M.  37  u  38  JLliz,  B.  R.  in  Fu^merfton's  ^erly  hart 

t  "  cafe. 


forcedhlm  cafc,  and  faid  by  Sir  Edward  Coke  Attorney  General,  that  it  was 
confcf"**     ^  ^^^ »"  *«  ^^  of  Scniori  Pucro.  i6  EL]. 

quently  the  ftatute  will  now  execute  it  in  him.— —-When  there  is  ngnememt  for  further  t^urcme^ 
DO  ufe  will  af'ifetiilixeciaion  df  fuch  future  coiiveyaace,  though  t  recovery  be  had  in  order  there- 

to.    JX  162.  pi.  48.  Trin.  4  &  5  P.  &  M.    Lady  Wingfield  v.  Littleton. But  where  there  is  a 

freftns  txecufioMf  it  rifes,  aft  it  was  agreed  in  a  manner,  that  if  I  covenant  in  conTiUeration  of  mar* 
riage,  or  for  a  fum  of  money  to  me  paid,  tliat  the  party  fhall  hsve  the  manor  of  D.  by  exprefs 
wordsi  this  ihall  change  an  ufe  immediately,  becaufe  there  is  no  elbiteto  be  made,  &c.  And  it 
was  agreed  that  if  cefty  que  ufe  vfills  that  his  ftofftis Jb.ill  make  tftate  infee^  or  in  tail  10  J»  S,  and 
diesy  the  ufe  changes  before  the  e(Vate  executed.    D.  96.  pi.  41.  HilL  1  M.    Baintoa's  cafe* 

•  Dr.  &  ^  A  man  can  ♦  [not]  commence  an  ufe  without  bargain^  livery 

Joy^Bui  ^^  feifin,  0r  recompence ;  for  it  can  not  he  by  a  naked  grant  or  covenant 

if  a  man  without  recompencey  where  the  grantor  himfelf  is  feifed  of  the  land  in 

makes  a  poflciTion,    Br,  Feoffments  al  Ufes,  pi.  46.  cites  Dr.  &  Stud.  lib. 

the  ufe  of  the  feoffee  and  his  heirs  without  recompence^  yet  the  feoffee  is  feifed  to  his  own  ufe. 
Br.  Feoffments  al  Ufes,  pi.  46.  cites  Dr.  fc  Stud.  lib.  s.  fo.  loo.  But  if  a  man  makes  'dft^ff^ 

mem  tp  bis  ufe^  fo  that  the  ufe  be  in  effty  he  may  grant  fo  the  f toffee  to  b<  feifed  to  hit  trum  ufe  imtbout  if* 

nenee,  and  well ;  for  tbore  a  ufe  was  in  elfe  before.  Br.  Feoffments  al  Ufes,  pi.  46.  cites  Dr. 
tud.  lib.  a,  fo.  1 00. '  '  Contra  ttrhere  a  m2ii\  feifed  in  fee  to  bis  own  ufe,  grants  to  another  that  be 
%viH  be  fifed  to  his  ufe  without  bargain  or  recommence.  Note  a  diverfity  ;  and  the  fame  it  feems  of  con- 
llderation.    Br.  Feoffments  al  Ufes,  pL  46.  cites  Dr.  &  Stud.  lib.  2.  fo.  100. 

5.  If  a  man  makes  ^Jeoffinent  in  fee  to  the  ufe  of  himfelf  for  life, 
and  that  after  his  dcceafc  j,  N.Jhalltaie  theprofits^  this  makei  a  ufe 
in  J.  N.  Contrary  if  he  had  faid  that  after  his  death  \i\^  feoffees 
Jhould  take  the  profits  and  deliver  them  to  J,  N.  this  makes  no  ule  in 
J.  N.  for  he  has  them  only  by  the  hands  of  the  feoffees.  Br.  Feofff- 
ments  al  Ufes>  pi.  52.  cites  36  H.  8, 

6*  If  a  man  covenants  upon  confideration  to  be  feifed  to  the 
ufe  of  himfelf  for  life^  and  after  to  the  ufe  of  his  fon ;  but  he 
fays  further,  that  his  meaning  is  that  his  wife  /ball  have  it  for 
her  life ;  per  Periam  J.  This  is  not  a  void  claufe,  but  good  to  the 
wife.  Ow.  85.  Hill.  33  &  34  £liz.  C.  B.  in  cafe  of  Carter  v« 
Kungfted. 

7«  A*,  makes  a  deed,  and  by  the  word  dedi  conveys  land  to  B. 
without  any  words  of  bargain  and  fale,  and  that  for  a  fum  o(  money  ^' 
if  the  deed  be  debito  modo  inroUedy  the  ufe  fha!l  pafs  as  well  as  if  trie 
words  of  bargain  and  fale  had  been  in  the  deed,  becaufe  that  a  fum 
of  money  was  paid  for  the  land.  4  Le.  no.  pL  224.  19  £liz, 
B.  R.     Grey  v.  Edwards. 

8.  A.  in  confideration  of  love^  and  for  fettling  the  land  in  his 
name  and  blood  to  his  eldeft  fon,  covenants  to  convey  before  Eajlery 
in  trujl  for  himfelf  for  life,  remainder  to  B.  his  eldeft  fon  in  tail, 
&c.  A.  alfo  covenants  tofland  feifed  from  and  after  Eafier^  of  h 
much  of  the  faid  lands  as  fhould  not  be  fufficiently  conveyed^  to  the 
faid  feveral  ufesy  intents  and  purpofes.  No  affurance  was  made 
before  Eafter.  It  was  refolved  that  the  ufes  and  eftate  raifcd  by 
this  covenant,  being  in  confideration  of  love  to  his  fon,  &c.  (no 
cftate  at  all  being  executed  before  Eafter)  the  covenant  extended, 
to  all.  Though  it  was  objedtcd,  that  the  words  being  (that  of  fo 
much  of  the  laid  lands,  &c.^  the  intent  was  that  he  would  ftand 
feifed  when  part  was  executecl  and  fufficiently  conveyed  i  but  m  hen 

no 


[214] 


fio  part  was  executed,  it  was  not  his  intent  that  aU  flmtld  be  raijid 
hs  covenant.  Sed  non  allocatur ;  for  the  confideration  being  ujf- 
ncienty  the  covenant  well  extends  to  all,  there  being  nothing  con«* 
veyed  by  eftate  executed.  Cro.  J.  180.  pi.  10.  Trin.  5  Jac« 
B.  R.     Crofs  V.  Fauftenditch  alias  Sh'oreditch. 

'9.  Bridgman  Ch.  J.  took  a  difference  between  cvoinants  obligO'^ 
tory  and  covenants  declaratory ;  for  covenants  declaratory  ferve  to 
limit  and  AxxtSt  ufes,  but  covenants  obligatory  (as  for  enjoyment 
frtc  of  incumbrances)  (hall  never  be  conflrued  to  raife  a  ufe,  inaf- 
muoh  as  they  have  another  effe£f.  Sid.  27.  pi.  7.  Hill.  12  Car.  2. 
in  cafe  of  Hore  v.  Dix. 


10.  Settlement  to  baron  for  It  fey  remainder  to  his  fon  in  tall,  and  ?'*f,I?^P^ 
L_  J.' '.L.  .  -nr /  -^ j^_j__  .-  L--  J L^L  j*.^ 8.  Hill.  14 

out  iflue,  a  lifter  living.     Whether  baron  leaving  a  fonj  and  that  Goodiar  r. 


{fhe  die  without  ijjue  wj&,  remainder  to  his  daughter  for  $00  years^  ^'  iTcar! 
to  raifi  15001.  for  portions,  remainder  over.     The  fon  dies  with-  2.  B.  R.  * 


fon  dying  without  iffue^the  baron  (hall  be  now  faiJ  to  die  without  ju^j'by 

iflue  male  within  the  intent  of  the  fettlement,  fo  as  the  term  (hall  all  the 

arife  to  the  daughter;  judgment  for  tH^  daughter.     Lev.  35.  Trin.  €ou«t,  pr». 

13  Car.  2.  B.  R.     Goodin  v.  Clark.  ^  ^^^- 

IL.  In  articles  of  agreement,  the  mother  bargains  and  fellsy  de^  Twifden 

mifes  and  grants  to  her  fon  the  tenements  in  queftion^ir  20  /•  to  ^u<l  that  c*. 

have,  &c.  to  him  and  his  heirs  for  eyer^Jhe  to  have  it  during  her  ^^JJJera. 

life,  and  alfo  (he  to  have  his  barn  during  her  life  for  her  3d  part,  &c.  tion  ofT^t. 

No  ufe  arifes,  but  the  deed  refts  all  in  agreement*  I  Lev.  55.    Hill.  t9fi*ndH«4 

13  &  14  Car.  2.  B.  R.  Fofter  v.  Fofter.  i^tbt44 

Docsood  without  inrulroent  s  but  in  conruleration  ofio/.  unAafft^im,  i!t  good  without  inro!inent« 
becaufe  bocb  confiderations  are  exprefs.  Utfupra  56.  Sid.  82*  S.  C.-^— Rayiii.43.  S.C.«— » 
7  Rep.  39.  b,  Bedei'i  cafe,  S.  P, 

12.  A.  covenants,  upon  marriage  of  his  fon,  to  levy  a  fine  to  his 
Jin,  and  (hat  the  fon  Jhailflandfeifed  to  fuch  ufcs.  No  fine  is  levied  % 
no  ufes  can  arife.  But  had  it  been  added,  that  for  default  of  Rnc,  or 
other  execution  of  conveyance,  the  father  Jhall  (land feifed  to  the 
ufes,  it  had  been  well.  3  Lev.  306.  Trin.  3  W .  &  M.  in  C.  B. 
Barrington  v.  Crane. 

13.  it  is  not  neceffarj  in  declaring  an  ufe,  if  there  be  a  trarf'* 
mutation  of  foffeffion,  to  uf<s  the  very  word  ufe.  Jny  exprejfion 
whereby  the  mind  of  the  party  may  be  known,  that  fuch  a  one  ihall 
have  the  land,  is  (ufficient ;  per  Holt  Ch.  J.  in  delivering  the  opi- 
nion of  the  court.  12  Mod.  162.  Hill.  9  W.  3.  in  cafe  of  Jones 
V*  Morley. 


(O.  5)  To  wbofe  Ufe  it  fliall  be  nvitbout  any  Limi"  Se«(D)(F) 

tatiou. 

[l.  T  F  a  man  fuffers  a  common  recovery,  or  levies  a  fine  of  land,  codb.  xSo. 

^  and  limits  no  ufe,  this  (hall  be  to  t.ie  ufe  f  of  him  who  fufters  pi-,25v 
Ae  recovery  or  levies  the  fine.]  Jj'g"  ^l^^^ 

V.  Taylor,  S.  P.  agreed  per  tot.  Cur.        ■    S.  P  and  S.  C  cic;d  Qllb.  L^w  of  Ufcs.  iec  61.  64. 
Ly^that  tbc  ufe  resales  ro  the  tenant  in  tail*  and  be  becomes  feif^d  in  fee  by  virtue  ol  ihe  rscovtrv, 

t>ec:iu(c 


♦215  •     OftjflL 

%eca«fc  the  recoveror. it  tenant  in  fee-fimple,  and  when  no  ufes  are. declared  of  that  recorery, 
and  where  no  confideration  appears  from  the,  recoveror,  the  recovery  can  be  to  no  other  purpofe 
than  to  dock  the  entaiU 

•  A.  tgusntfor  li/ijumti^s  to  r«mMml$r^maM  m  tmi,  though  bf  this  furrender  the  eftate  for  life  jg 
cxtkkguKhed  ;  yet  it  the  imtHt  wot  f^iy  n  tnabU  him  tnjuftr  a  ruovtry^  to  bar  remainders  de|)ending 
vpttu  ihe  eftate  for  lifey  and  the  dfbte  tail  of  the  remainder  roan,  the  recovery  (hall  be  to  the  ufe 
of  A.  for  Xihy  if  no  other  ufes  may  be  (hewn.  Held  per  Cur.  Palm.  359*  Fafch.  18  Jac«  B.  K. 
Waker  v.  Snow. 

f  Thou;;h  th«  limitation  of  the  feoffmenty  by  which  J.  S.  was  made  tenant  to  the  praecipe  was 
t»  J.  S.  and  his  heirs ;  for  otherwife  he  could  not  be  tenant  to  the  praecipe  to  fuffer  it.  Palm.  359. 
Waker  v.  Sodw. 

VA.ht  [2.  l{iW9J9in  in  0  c$mmon  recovery  where  cne  has  tuthing  in  the 

UH'mfa  ifff^j^  and  no  ufe  is  limited  upon  it,  this  fliall  be  to  the  ufe  of  him 
of  liLd;  Md  oply  who  had  (he  interefl  in  the  land,  and  no  ufe  fliall  arife  to  the 
jf^aiuiS^  ilranger.  ?•  IQ  J2u  in  the  exchequer  among  the  reports  of  B« 
irj^     '  Recket's  cafe*    Per  Curiam.] 

71 .?.  vitbmt  twiJUfratitm,  the  ufe  implied  fliall  be  to  A.  only  and  his  heirs  1  for  an  ule  is  only  a  truft 
asHl  confidoiiceyand  a  thing  in  eq(|iiy  and  confcieiiceiball  bo,  by  operation  of  law,  his  who  in  trat^ 
mm  owner  of  the  land,  without  having  regard  to  eftoppels  or  conclufions ;  and  fo  it  was  adjudged 
ki  the  principal  cafe,  where  baron  and  feme  feifed  in  juns  uz0ris>  levied  a  fine  without  declaring 
any  ufe,  the  law  vyill  reveft  the  ufe  in  the  feme  only  {  becaufe  the  eftate  of  the  land  paffed  from 
her  only,  and  the  baron's  joining  with  her  was  qoly  fof  conformity,  a  Rep.  5'8»  b.  Trio,  a?  £lia. 
Id  tfeckwith's  cafe,  alias  Colgate  v.  Blithe. 

Giib.  Law  ■  ^  j.  If  a  mzn/elfs  his  land  or  the  ufe  of  it  for  moneyy  and  does  notfef 
iL^i^eV^'  r#  the  vendee  and  his  beirsy  yet  the  vendee  (hall  have  it  to  him  and 
s.  c. '  For  his  heirs.  Br.  Fcoffinents  to  Ufes,  pi.  4,  cites  27  H.  8.  8.  and  fays 
th*ue^am-  that  fol.  5.  in  the  faxuc  year  is  agreeable  thereto, 

ed  oDt  the 

word  (heirs)  to  create  an  inheritance  in  an  ufp  1  for  it  is  equity  that  ^  perfon  who  g^ve  a  confix 
dteraiioii  for  a  fee,  (hould'haveit;  .ind  that  it  is  not  fetting  up  any  other  rules  of  prcij>erty  uppu* 
§^t  to  the  rules  of  law  in  paiticular  cafes,  where  they  (honld  hippen  to  (belter  diihonefty  and 
•pprefllson ;  but  now  fince  the  ftatote,  no  inheritance  .can  be  raifed  wiihclut  the  word,  heirs,  be* 
caufe  now  the  ufes  are  transferred  into  polfeflion,  and  muft  be  governed  by  t)ie  |uks  of  poflScC- 
fioStt£i  common  law,  as  to  the  words  that  create  new  eftates. 

4.  \i2i  feoffment  be  made  to  A  to  enfeoff  B  to  the  ufe  ef  Q.  and 
A.  enfeoffs  B.  without  limiting  of  any  ufe^  yet  it  fliall  be  to  the  ufe  of 
C  Noy.  19*  per  Popham  Ch.  J.  in  aSt  of  Yelvcrton  v,  Yejvcr* 
ton. 

5.  If  one  feifed  of  land  of  the  part  of  his  mother  malt es  feoffment  if^ 
fee  without  confideration^  he  fliall  be  feifed  as  he  was  before^  l^^^O  ^f 
the  part  of  the  mother.  2  Rep.  58.  a.  Sic  didum  fuit  in  Beckwith'f; 
cafe. 

6.  If  twojointenants  are,  the  one  for  Ufe  and  the  other  infee-^  and 
they  levy  a  nne  without  declaring  any  ufe,  the  ufe  fliall  be  to  them 

'  of  the  fame  eftate  as  they  had  before  in  the  land.     2  Rep.  58.  a.  Sic 

didlum  fuit  in  Beckwith's  cafe. 

7.  If  A.  tenant  for  life  and  B,  in  reverfon  or  remainder  levy  a 
line. generally,  the  ufe  fliall  be  to  A.  for  life,  the  rcverfion  or  re-^ 
snainder  to  B.  in  fee ;  for  each  grants  th^t  which  he  lawfully  may^ 
^d  each  fliall  have  the  ufe  which  the  law  vefts  in  them  according 
to  the  eflate  which  they  convey  oyer,  a  Rep.  58.  a.  Sic  di&un^ 
fuit  in  Beckwith's  cafe. 


(0  6)  Ufes. 


HKeH^  2t6 


(0  6)    Ufes.     Conjideration,   Averment.     [And  of 

what  Things  the  Ufejhall  a  tje.] 

[l.    ^  ConfuUratim  which  Jlands  with  tht  desdznd  not  repugnant  As  whw« 
"^  to  It,  may  be  averred.     Refolved.     7  Rep.  40*     Bedel's  A.  by  in- 

^^"^J  tween  him 

3nd  J.  S.  tn  eorfiJeratifm  of  yo  /.  paid  by  J»  S.  h,irftttreAemdf.Ul  to  y.  S.for  30  years j  remainder  /•  jt, 
fir  lif^  remainder  to  B,itie  eliie(t  (bn  of  A./o»  /{/I,  remainder  /«  C.  the  Uxx  of  B.  <*«/  one  M,  datt^f*^ 
ttr  oftbefaidy.  S.  in  to/,  Uc,  Afterwards  a  recovery  was  had  io  the  jamr  ufei.  C,  and  M.  inter-w^-^ 
ritd.  And  it  was  found  and  avtrredy  that  the  [aid  indenlitre^wat  tnud^y  and  tbc  » ecovft  y  hjdf  as  w»/f  in 
Mmfidgration  of  the  marriage  brtivecn  C,  and  M,  to  Le  b^d^for  a  joiniupe^  at  fir  tbt  faid  fum  of  70  /,  Ad- 
judged that  though  a  particular  confidcration  was  mentioned,  yet  another  confKleration,  whidi 
ftands  with  the  deed,  may  he  averred,  and  that  this  w:is  not  contrary.  S  Rep.  176.  a.  cited  by  tfie 
reporter  as  in  D.  346.  Patch.  3  8e  4  Ph  &  M*  Villers  v.  Deaiintont  Bendl.  39.  pi.  72*  S.  C. 
fays  it  was  adjudged  that  this  indenture  and  recovery  countervailed  in  law,  as  if  an  immediate  gift 
of'^t^te  fame  manor,  &c.  h£d  been  made  by  the  faid  A.  to  the  faid  C-  and  M.  in  fpectal  tail. ' 
Bendl.  in  Kelw.  208.  pi.  6.  S.  C.  adjudg^.  S.  C  cited  as  adjudged.    7  Rep.  40  in  Bedells 

cafe. 

Where  the  deed  of  the  ancedor  exprefsly  mentioned  the  feofTment  to  be  for  money  paid,  and 
an  acquittance  was  made  accordingly,  the  heir  ihaU  not  aver  the  confideration  faife,  though  n 
truth  no  money  was  paid.    D.  169.  pL  xr.  Trin.  1  £liz.  Wilks'scafe. 

[2.  If  a  man  bargains  and  fells  in  confideration  of  the  loan  of 
100  A  for  a  year^  and  for  other  goad  conjideration^  admitting  that  the 
loan  of  100 1.  is  no  good  confideration  to  raife  an  ufe,  yet  another 
confideration  may  be  averred  for  which  the  bargain  and  fale  was 
made.  H«  37  £L  B.  per  Curiam  between  Nt)weU  and  Hud- 
fton.] 

[3.  If  a  man  bargains  and  fells  to  J.  S.  to  the  ufe  of  J.  S.  and  bis  ir  pro  <|na« 
heirs  without  mention  of  any  particular  or  general  confideration^  and  ^^^  pecu- 
without  the  general  words  (for  diverfe  good  confidcrations)  yet  H  bc*i«""  "^^ 
confideration  may  beaverr^.     Hill.  37  Eiiz.  per  Beamon^  in  the  theinden- 
cafe  of  Nowell  v.  Hudfton,  and  there  faid  per  Serjeant  Harris,  that  ture  of  bar. 
this  was  adjudged  in  Lambert's  cafe.]  J*'"  ^^ 

the  payment  thereof  te  averrable;  Periam  J.  Le.  170.  pi.  2S7.  Mi^h.  30  and  31  ETia.  C.B.  in 
cafe  of  Smith  v.  Lane.    ■  If  land  be  barg^tined  and  fold  by  deed  indented  and  inrolle'd,  with- 

out exprefs  cdofideration  of  money,  the  bargainee  in  pleading  mall  not  be  compelled  to.nver  pay- 
roent  of  money,  becaafe  it  is  apparently  implied.  Arg.  Mo.  504.  cites  it  as  adjudged.  Trin. 
8  Eliz.  B.  R.  Stanley  v.  Bracebricge,  and  Pafch.  27  £liz.  B.  R.  Palmer  v.  Prince,  and  rUio 
cites  the  cafe  of  Smith  ▼.  Lane. 

[^  If  the  father  by  deed  in  confideration  of  natural  affeHion  to  2  Roll.  Rep. 
hisfon  makes  feoffinent  in  fee  to  the  fon,  without  expreffing  of  any  J^*  ^^^*  p 
other  confideration,  and  without  any  general  words  of  (for  diverie  J!ibid.9i.' 
other  good  confidcrations  J  yet  it  may  be  averred  that  this  convey-  s.c.and 
ance  was  alfo  in  confideration  of  payment  of  debts  of  the  father  by  the  ^'  ^'  ^' 
grandfather^  and  of  the  conveyance  from  the  grandfather  of  certain  ^^^  *°'  ^* 
land  upon  the  father^  for  this  ftands  with  the  deed.  Tr.  1 7  Ja.  B.  R. 
Refolved  per  Curiam  upon  evidence  at  the  bar  between  Atwell  and 
Harris.] 

[5.  If  a  man  covenants  tojiandfeifed  of  all  his  land  of  which  ho  ^o-  34»- 
is  nowfelfedj  and  of  all  other  land^  which  he  fhall  after  purchafe^  to  ^'  J^^^,  j'. 
ihz  uf^  Qt  A.  his  fon,  and  his  heirs,  and  afur  he  purchafes  other  land  ingiy.— — ' 

to 


si6|  mat. 

Nof.  19-  i0  the  ufe  of  htm  and  his  beirs^  the  faid  ufe  cannot  raife  any  cove^ 
^rdinKiy.  ■****' of  this  land  newly  purchafcd  to  the  faid  A.  becaufe  this  is  to 
— Cro.  £.'  be  raifed  only  by  the  faid  covenant,  at  the  making  of  which  he  had 
401.  pL  iq.  not  this  land  to  charge  or  diipofe.  M.  37  £1.  5.  R.  Adjudged. 
LdinJ^.  .  Yelvcrton'5  cafe] 

■  "S.  C.  cited  Gibb*  1369  2^7.  by  Trevor  Ch.  J.  in  C.  B.  in  cafe  of  Arthur  v.  Bockevham, 
and  faid  it  was  grounded  on  very  *good  reafoiis,  bacaufe  he  canrtot  raife  a  ufe  of  that  which  \% 
not  bis  own.  For  if  a  man  that  has  no  right  to  the  land  can  raife  an  u<e  uf  the  land,  then  muo  mt 
the  fame  tine  mgbt  raife  ufesi  fo*  no  doubt  the  owner  may  raife  what  ufes  be  plcafes.-— —  1 1  Mo«U 
153.  in  S.C.  accord  IP  gly. 

Upon  the  purchafe  of  the  land  to  the  ufe  of  himfelf  and  his  heirs,  the  fee  is  in  the  father ;  for 
if  a  man  binds  lands,  you  mu(t  fuppofe  him  to  have  -a  power  to  oblige  them ;  for  no  man  can  do 
that  which  he  hath  no  power  to  do  ;  but  he  that  hath  no  intertft  hath  no  power  to  oblige  them  ; 
and  therefore  fuch  a  covenant  in  equity,  before  the  (Vatute,  couUi  not  oblige  htm  t(*  a  fpeciAclc 
performance ;  for  that  wei%  m  equity  to  bind  the  land*  which  is  abfurd  j  and  fmce  the  covenant 
ss  void  in  equity,  there  can  be  no  execution  by  tlie  (lattite  ;  for  the  rules  of  law  are  equally  {ki'\€t 
in  avoiding  this  repugnancy ;  for  in  law  every  difporal  fuppofes  a  precedent  pr'.>perty,  and  b/ 
confequence  every  covenant  to  iland  feifed  prefuppofes  a  precedent  feifm.  G.  Law  of  Ules  and 
Truftsy  116,  XI 7. 

No  ufe  (hall  arife  upon  it ;  for  a  covenant  to  Aand  feifed,  is  a  covenant  that  affefls  an  alteration 
•f  the  land  itfelf,  which  no  man  has  power  over  but  the  owner;  and  it  is  not  now  in  the  nature 
of  a  contraA  to  do  any  tiling  but  that  which  reaches  the. lands  themfelves.  Gilb.  Law  of  Ufesy 
Itc.  274. 

♦[217] 

[6.  So  it  would  be  if  he  had  purchafsd  the  land  generally  to  him 

and  his  heirs  afterwards  without  exprei&ng  of  any  ufe,  for  this 

fliall  be  to  his  own  ufe.    M.  37  £1.  B.  j[<.«  Adjudged  Yelverton'9 

cafe.] 

Upon  every       [7.  If  a  man  for  a  coniideration  covenants  to  ftand  feifed  of  the 

fcofftnem     fnanorofD.  which  hejhall  purchafe  hereafter  to.the  ufe  of  anothery 

che^fiofibr    ^^^  ^^^  heirs,  and  efter  he  purchafes  ity  yet  the  ufe  fhall  not  arife, 

or  donor»  becaufe  he  had  not  this  to  chsirge  at  the  time  of  the  limitation  of  the 
ftomwhom  ufe  1 

the  land  •* 

paffes,  it  to  limit  the  ufes  to  the  feoflee  or  pu  rchafor,  and  confequentlyrbefore  the  purchafe  one 
cannot  limit  how  the  ufe  (hall  bci  viz.  that  it  ihall  be  to  his  youngcit  fon^  where  the  feoffor 
has  limited  it  to  the  ufe  of  him  and  his  heirs ;  for  this  would  be  to  limit  an  ufe  out  of  a  ufe, 
which  the  law  will  not  fuffier.    Cro.  £.  402.  in  cafe  of  Yelverton  v*  Yelverton*  Noy.  19. 

a.  C«  accordingly. 

Cro.  £401,  [8,  If  a  man  covenants  to  ftand  feifed  of  the  manor  of  D,  to  the  ufe 
401.  That  of  another,  and  after  he  purchafes  it^  no  ufe  (hall  anfc  clearly;  be- 
no"raorc  U-  caufe  he  intended  to  pafs  the  ufe  prefently,  and  he  had  not  the  land 
mit  a  ufe      at  this  time.  M.  37  El.  B.  R.  Agreed.   Yelverton's  cafe.] 

out  of 

land  which  he  has  not,  than  he  can  charge  or  let  or  grant  a  thing  which  he  has  not.  S.  C. 

cited  p^r  Trevor  Ch.  J.    Gibb.  136.  in  cafe  of  Arthur  v.  Bockenham. 

• 

Mo.  395.  [9-  l(  2  jointenants  in  fee  arc,  and  one  covenants  that  etfter  the 

pi.  514.  death  of  his  companion  he  will  ftand  feifed  of  the  moiety  of  bis  faid 

S  P  does  companion  to  certain  ufes    Though  die  covenantor  furvives  vet  no 

not  appc«-.  ufe  fhall  arife,  becaufe  at  the  time  of  the  covenant  he  could  not 

i»-«oidib.     grant  or  charge  it.    Adjudged.    Barton's  cafe,  cited  M.   3  Jau 
1S7.pi.130.  g  j^i 
s.  c.  hot     '^*  '^  J 

S.  p.  does  not  appear.*— Poph.  96  pi.  1.  Herb  in  v  Chjird  tc  al*  S.  C.  but  5.  P.  does  n<A  ap.* 
pear.*— -Koy.  157.  Hare  in  v.  Loby,  S.  C.  but  S.  P.  does  oo(  appur.*— >Sw  C.  and  S.  P. 
(ited  Mo.  776.  pL  1074.  in  cafe  of  Whitlocl^  v.  Han  well. 

•         [10.  If 


f  10.  If  I  covenant  ia  purcbafe  certain  land  hefare  Adichaebnafy  and  q^  8.401. 
after  before  E after ^  to  levy  a  fine  of  it  to  B.  aim  that  itjhall  be  to  the  pi.  to.  s.  c. 
ufe  of  A*  and  its  heirs.    If  this  be  done  accordingly,  the  ufe  (hall  M»«iSjP. 
well  arifc  5  for  there  the  ufe  is  not  raifed  merely  by  die  indenture,  fy.tL-112' 
but  the  indenture  is  onlv  f  an  evidence  that  his  intent  is,  that  the    -'     *     - 
conveyance,  which  he  (nail  make  after  his  purchafe,  fliall  be  tofucb  f  FoL  791. 
ufes ;  and  ufes  which  fhall  be  raifed  bv  fine  or  feoffment,  may  be  ^  ■^^— 1  mj 
dired^ed  by  fuch  intent  precedent,  and  yet  ffuch  intent  is  counter-  Noy  19. 
mandable.     Mich,  37  Eliz.  per  Curiam.     Yelverton's  cafe.]  |-  ^*  ^^ 

Popham  Ch.J.  accordingly,  that  with  an  averment  ic  (ball  be  taken  to  be  to  the  ufe  mentioned  ia 
the  fn  ft  covenant ;  but  ifanotb^  wjt  bad  betn  txfrcffcdin  tbejirie^  that  (hould  have  controUed  the  fiiil 
dccbraiionof  the  ufe.— — S.  P.  and  the  ufe  arifes  on  the  finey  and  not  on  the  deed ;  per  Tre- 
vor Ch.  J.  in  delivering  the  opinion  of  tt^e  court.  Gtbb.  137.  in  cafe  of  Arthur  v.  Bockenham.^. 
The  fin« by  relation  raifes  the  ufe;  per  Trevor  Ch.  J.  11  M(xl.  154.  S.  C.— — G.  Law  of  UfeSy 
fcc.  117.  cites  S.  C.  For  a  man  may  declare  the  intent  of  a  future  a^,  which  he  had  no  power  to 
do  at  tiie  time  of  the  declaration ;  for  to  declare  the  *  intent  of  a  future  adt  doth  not  fuppofe  an 
immediate  puwer  of  doing  it;  but  the  doing  any  aAitfelf,  which  the  law  allows  to  be  good  and 
cife£lua)|  'prefuppofes  the  power  of  doing.  ^f^  T  R 1 

11.  Though  an  ejlate  conveyed  to  the  wife  for  life  be  not  mentioned 
to  be  for  a  jointurcy  yet  it  may  be  averred  to  be  fo.  Jenlc.  208. 
pi.  40. 

12.  Where  one  ufe  is  exprejffedy  another  ufe  cannot  be  averred  or  Where 
implied;  for  itwoulclbe  very  mifchievous,  and  go  in  deftrudlion  of  there  Ism 
that  whdch  is  dire£Uy  contained  in  the  deed.     And  it  was  agreed,  fl2e!ratic»" 
that  if  one  for  1000  /.  paiJ<i  infeoffs  others^  to  them  and  their  heirs j  to  it  ihali^ 
the  ujeof  the  feoffees  J  the  feoffees  Jhall  have  ufe  for  life^  andfo  eflatefor  fence  all 
life  in  pofjiffion ;  and  againft  this  deed  it  cannot  be  averred  that  no-  JI^^/*f? 
^ing  was  paid,  or  that  it  was  to  other  ufe  than  is  expreflfed  ;  for  if  ^^.  ^rg, 
it  (hould,  the  confequence  would  be  that  every  deed  might  be  de-  Cart.  146. 
feated.     And.  313.  in  cafe  of  Dillon  v.  Frain,  g^^  7  R«p. 

^   ^  Bedel  s  and 

12  Rep.  J4. b.  Harpur*s cafe. S.  P.  aAnd.8r.  in  cafeofLoRDCRoMWELt  v.  Andrew; 

and  if  it  is  in  a  lecord  or  a  deed,  it  cannot  be  dtnitd^  though  it  be  rudlyfalft  \  and  cit^  D.  169.  ai. 
Wilk's  cafe.— And  fee  »  And.  82. 136.  199.  U,  201. 

If  there  be  a  confideration  0/  mjney  expreffed  in  the  deed,  no  averment  or  evidence  can  be  ad* 
mitted  againft  it ;  for  the  affirmative  is  proved  by  the  deed,  and  it  ii  impoffible  in  law  or  equity 
the  negative  (hould  ever  be  proved.    G.  Law  of  Ufes,  &c.  51. 

13.  A  fine  with  render  may  be  to  the  ufe  expreffed  in  writings  ButPoph. 
not  to  the  ufe  implied  or  declared  by  parol.  Agreed  by  the  juf-  fPS*  *"  , 
tices.    Mo.  106.  pi.  249.    Mich.    17  &  18  Eliz.  in  Andrews's  cafc^faysit 

cafe*  feemed  to 

thejuftice'y 
th:it  an  ufe  ^Kay  he  nvfrrcA  wUtjotit  deejy  upon  a  fine  fur  render.  ■  Kfine  fur  grant  trndrtrnder^ 

unl?fs  tn  fpeoal  cafes,  cannot  be  averted  hy  ptirti  to  be  to  other  ufe  or  intent  than  is  exprefled  in 
the  tine,  fef>ffmenty  or  other  conveyance  j  but  there  is  divcrjity  between  a  «fe  and  a  conftderation  : 
for  K\}\n  ajine,  feofftmntf  or  other  convtyoftce  imfforti  exftviji  iOnJiderathitf  a  man  may  aver  by  parol  Other 
co:)fii>t;rariua  u  hu,h  {lands  with  the  expreis  confideration ;  but  the  parties  cannot  aver  any  other 
life  than  \i  contained  in  the  fame  conveyanc;,  nor  Ihall  any  averment  be  ajainft  the  confideratioa 
eKi'ieded.  But  yet,  in  fome  cafes,  a  fir  e  upon  grant  and  render  may  be  ruled  aiul  directed io  part 
by  averment  by  parol ;  and  this  is  when  the  original  bargain  and  conlradt,  between  the  parties,  is 
hy  indenture  or  other  deed  ;  as  where  the  indenture  is  that  a  fine  Ihall  be  levied  of  certain  lands« 
by  the  name  of  a  certain  number  of  acres,  to  diverfe  perfons ;  and  that  they  ihall  grant  and  render 
the  land  again  in  fce-fimple  to  certain  ufes,  but  there  is  a  variance  either  aS  to  the  number  of  acrei 
in  the  fine,  or  the  fine  is  levied  to  only  one  of  the  parties  who  grants  and  renders;  fo  that  a 
variance  is  between  the  covenant  and  fine^  yet  it  may  be  averred  to  be  to  the  ufes  in  the  indenture. 

RefoJved.    a  Rep.  76.  HI1U^3  Eliz.  C.  B.    Lord  Cromwell's  cafe. S.  P.  Gilb.  Law  of  Ufes, 

Ice.  57.  For  in  this  fine  therew  a  ufe  impliedi  btcaufe  there  is  a  conftderation,  (vja.)^3/Wi  mnar- 
£a,  iic  and  mliereever  a  flV  is  either  cxpr^lfed  or  ioipliedi  tticre  cnu  be  bo  verbal  .iveiment  co 

the 


the  contrary ;  for  there  is  a  greater  fign  that  the  minds  of  the  parties  are  altered  from  the  vtr^al 
agreementi  than  that  they  contuii^  the  fame  when  they  leave  no  folemn  teftimony  that  there  was 
fuch  a  one.  If  an  eftate  in  fee  be  granred,  and  rendered  back  to  one  in  tail,  he  ihall  ha\  e  it  to 
his  own  ufe;  and  fo  if  the  coDufee  keeps  the  feet  he  Ihall  have  it  to  his  own  ufe  :  but  by  deed  the 
ufe  of  a  fine  far  grant  and  render  may  be  dire^ted-y  and  if  there  be  a  deed  to  lead  the  uferof  fuch 
a  fine,  thouj^h  there  be  fome  variance  between  the  deed  and  the  fine,  yet  it  (hall  be  faid  to  be  to 
the  ufes  of  tbe  deed*  if  there  are  no  other  nfes»  and  that  waa  the  intent.    Ibid.  a68. 

14*  If  I  bareain  and  fcD,  or  covenant  with  J.  S.  for  dlvirfe.gopd 
eonfiderations^  &at  I  and  my  heirs  will  ftand  feifed  to  the  yfe  of  him 
and  his  heirs,  no  ufe  will  arife  hereby  wtdiout  a  fpecial  averment* 
But  ify>  S*  ii  $fpHy  blo9dj  mid  in  truib  ihi  e^Vinant  was  made  fir 
advancement  ofois  Ueod^  he  may  aver  that  the  covenant  was  made  in 
confideration  thereof ^  for  die  perfon  that  ihall  take  the  ufe  is  cer* 
tain,  and  fuch  averment  as  ftands  with  the  deed  may  be  taken^ 
diough  ft  be  not  exprefily  comprized  therein,  i  Rep.  ijr6«  a.  in  a 
nota  of  the  reporter  in  Mildmay's  cafe* 

15.  Though  an  ufe  canmt  be  declared  ef  a  rent  t$  afiratiget  whh'* 
9ut  deedj  as  was  agreed  by  the  court,  y#l  (hey  held  clearly  that  //  may 
well  be  averred  tbtt  the  ufe  was  to  die  ftranger,  witheut  /hewing  tbe 
4eedy  or  making  mention  of  it.  Roll*  Rep.  yi]  73*  pL  15.  Miclu 
12  Jac.  B.  R.    Farvis  v.  Yeaton* 


[219]  (O.   7)     What    fiiall    be    a    good  Limitation   of 

an    Ufe.      Upon  a  FimCf  Feoffment^    or  Reco^ 
very. 

[i.  I  F  a  man  le^>ies  a  Jine  of  certain  brid^  land  cinvenanti  bf 
*  indenture  in  conjideration  of  bloody  and  rf^  marriage  of  bit 
baflard-daugbter^  that  the  conufee  Jhoutd  ftand  feifed  to  the  ufe  of 
the  daughter^  though  this  is  not  a  gooa  confideration  to  raife  an 
ufe  by  way  of  covenant,  yet  it  is  iufficient  upon  a  fine ;  for  the 
will  of  the  party  is  fufScient  for  this  without  confideration.  Con- 
tra M.  43  &  44  £liz.  B.  R.  per  Curiam,  between  Frampton 
and  Gerard.] 
13 Rep.  54.       [2.  If  A.  in  ecmfideration  ef  lool^  by   B.  makes  feofhunt  ift 

?hkt*the'Jfe  fi^  ^^  ^'  '^  '*^  'if^  ^f^'  ^"^  ^  the  fan  of  B.  this  (hall  raife  the 
limited  to  uie  to  C.  well  enough,  though  all*  the  confideration  was  given 
B.  andc.     by  B»    Tr.  7  Jac.  in  the  Exchequer.    Samme's  cafe.] 

Iieirs,  is  good  ;  but  it  fays  nothing  of  the  confideration  of  100 1.  paid  by  B«— — I<ey«  ix.  S.  C.  fc 
S.  p.  of  Che  confidcration-money  being  paid  by  B.  Refolvrd  that  B.  (T\'ho  was  the  father  of  C« 
and  is  fixice  denili  living  C.)  did  take  by  the  livery,  and  that  the  faid  C^  took  nothing  thereby ;  but 
that  the  faid  C.  by  the  limitation  of  the  ufe  in  the  habendum,  did  take  together  with  the  faid  B.  as 
JDintenants  of  the  ufe,  which  being  executed  hy  the  ftatute  of  27  H.  8.  of  ufe^,  did  make  them  join* 
tenants,  and  jointly  fetfedof  the  ioteredand  polfcifion  ;  and  thnt  therefore  the  faid  C.  ufion  the  death 
of  the  faid  father,  ftiould  be  faid  to  have  the  whole  land  comprized  in  the  faid  conveyance^  per  jus 
accrefcendi,  and  not  to  take  any  part  thereof  by  defcent  from  his  father ;  which  was  decreed  ac- 
cordingly. 

An  ufe  (hall  arife  to  all,  on  a  bargain  and  fale,  hj^ymcnt  of-ne  of  the  bargcdtues*    Clayt,  145.  pU 
263.  Harley  V.  Thompfon.    . 

Lane  55.       <    [3,  If  A  fetfcd  in  fee  of  25  boykries  if  tVydie,  covenants  to 

Vqu.1%'  ^y  ^  f^^  ^f  ^^^  ^"  boyleriesy  and  that  /fc^  24  of  dnn  it  ihall 

be 


\e  to  tb$  ufe  of  CL  ki  toilj  &c«  and  that  for  the  other  it  (hail  be  and  it 
to  the  ufe  of  bin^elf  in  feO'i  with  power  of  revocation  \  and  after  A.  was  moved 
levies  a  fmc  of  24  boyleries  only.    Quxre  whether  the  cftate  ^^^toy^^' 
pafiing  by  the  fine  Ihali  be  directed  by  this  covenant  or  not.     P.  icric  fliouid 
o  Ja«  in  the  Exchequer-chamber.     Sk  Tho*   Overbury's  cafe,  be  -niccd* 

Journed.  G.  Law  of  Ufes,  &c.  277.  S.  P.  and  leaves  it  a  quaere  whether  the  ufc  of  the  24  ar« 

not  diredied  by  the  precedent  conveyance.  ^ 

4*  Fepfiment  in  fee  on  .condition  that  if  feoffor  do  fo  he  fhall 
re-enter  and  retain  the  land  to  the  ufe  of  a  Jiranger.  The  life 
is  void,  and  feoffor  fliall  hold  it  to  his  own  ufe;  per  Mead. 
Le.  269.  pi.  362.  20  £liz.  C.  B.  in  cafe  of,  Ferrand  v.  Ram- 
fey. 

5.  A.  and  B.  covenanted  with  J.  Si  that  C  fofi  of  B>  Jho^ld  te.  i^i. 
marry  M.  the  daughter  of  J.  S.  if  ihc  would  affent,  th*e  faid  J.  S.  pi.  188. 
covenanted  that  M^Jhould  marry  C.  if  he  would  aflent;  pro  quo  ejY^'cTb. 
^uidem  maritagio  ftc  tunc  poftea  babendoj  the  faid  jf.  covenanted  to  s.cY^y 
makcy  or  caufe  to  he  madcy  an  eftate  to  the  faid  C,  and  M,  and  to  the  name  of 
beirs  of  their  2  bodies^  for  the  jointure  of  the  faid  M.     Afterwards  ^^J^^*^"*'* 
a  fine  was  levied,  in  wnich  C.  and  M.  were  plaintiffs,  and  A.  and  coniingiy. 
B.  deforceants.    And  in  eje£lment  it  was  found  by  verdi£b,  that  — Cro. 
the  iaid  tint  fuit  ad  ufus  W  intent iones  in  indentura  preedi^a  fpeci^  E.  i«i.pl. 
fcaf  by  force  whereoi^the  faid  C.  and  M.  were  feifed,  and  that  Jt^B„"y. 
C»  died,  and  M.  intermarried  i^th  L.     Whereupon  it  was  mOved  Law  ton, 
by  Gaudy  Sen.  that  inafmuch  as  the  marriage  took  no  effeii  be-  |'  ^-  ^^^ 
tween  C  and  m*  the  ufes  cannot  be  in  them,  but  the  fine  (hall  be  ^^  apMar. 
to  the  ufe  of  the  conufor ;  which  was  oppofed  by  Walmfl^y  Serj. 
who  faid  that  it  was  not  like  a  covenant  in  conjideration  of  marriage 
to  fland feifed  of  fucb  a  manor ;  for  there  if  the  confiderations  fail^ 
the  ufes  fail  affo;  for  the  cotifideration  only  is  the  fole  and  entire^  •-.  •* 

caufe  that  makes  the  ufes  to  arife^  but  in  this  cafe  the  confidera-  L  ^^^  J 
tion  is  not  material,  but  the  fine  is  effeAual  without  confideration 
of  money  paid.  The  court  being  fuH,  they  all  agreed  to 
the  difference  put  by  Walmfley,  and  judgment  was  given  for 
the  plaintiff  accordingly.  Ow.  40, 41.  Mich.  29  Eliz.  Stephens 
V.  Layton^ 


(P)     What  fliall  be  a  good  Contingent  XJ/k.        There  is  n« 

letter  in 

[l.  T  F  a  man  mzkts  feoffinent  infee^  and  after  declares  by  inden-  ^^ylf^on^^ 
^  ture  that  it  jhall  be  to  the  ufes  following^  fcilicet,  after  mar^  nor  in  any 
riage  had  between  him  and  Anne  TVoodlety  it  fliall  be  to  the  ufe  of  from  letter 
biwjelfand  the  faid  Anne^  and  to  his  own  heirs  j  this  fhall  raife  an  ^^'' 
cftate  for  ♦  life  in  Anne,  after  marriage  between  them  ;  for  before  *  pj^).!"* 
the  marriage  this  was  to  the  ufe  of  himfelf  in  fee,  (uiyjiSt  to  ibt  cordingry, 
laid  contingency.  M.  37  &  38  B.  R.  Adjudged  between  Woodlct  if  there  b« 
andDrury.l  *  ..  noaain 

••.  '  -'  the  mean 

time  Co  deltvpy  that futnradrfe,  accotding  lo the  limitation  of  the  ufe  r  and  adjudired  accordingly. 
C  o.  £.  439•'^l.  54.'  *D.  3^0.  b.  Marg.  pi.  50.  citc»  S.  C.  by  the  name  of  Wouiiiiie  v.  Hub 

■*       ^       S.  C.  ctted  Pollex.  95-  m  cafe  oi  G;irpenter  v.  Smith. 

Vol.  XXII.  R  [2.  If 


210  ^a^fi. 

The  fur.  fa.  If  a  tc\mfurriftd€rs  a  ccfyhcU  in  fee  to  the  ufe  ofy.S,  and 
lemler  was  his  hiirs^  who  is  in  infant,  and  if  J*  S,  dies  before  toe  age  ef%i^ 
thc^"aa*t"-  •''  marriagej  thtn  he  furrcndcrs  it  to  the  ufe  of  J.  D.  in  fee ;  ftis  is 
fanc^mven-  ^  y^  remainder  to  J.  D.  upon  the  contingent;  for  a  fee  mav  be 
tre  fa  me^  limited  upon  a  fee  upon  a  collateral  contingent.  M.  13  Ja«  d.  R. 
?h«'chlld     Dubitatur,  between  Simpfon  and  Southwood.] 

vttt  born,  and  died  within  s  months  after.  Adjudged  that  the  UmitatiOn  is  void,  and  that  the  de- 
fendant who  claimed  from  the  heir  at  comro6n  law,  had  good  title*  Cro.  J.  376.  pi.  1.  S.  C.  ■ 
Oodh.  164.  pi.  364.  SiM.ptoM*i  cafe,  S.  C.  adjudged  for  the  defendant  a  Bulft.  »7Z.  S.  C. 

an^  adjudged  for  the  defendant.  Roll.  Rep.  109.  pi*  52*  S«  C  adjornatur.    Ibid.  i^.  pL 

sz.  S.  C.  adjornatur.    Ibid.  153.  pi.  ai.  Mich,  i.?  Jac.  B.  R.  S*  C.  fays  judgment  was  given  for  the 
plaintiff.-.*«>G.  Treat,  of  Tenures^  244, 145,  246.  cites  S.  C.nnd  fays  this  furrendtr  was  held  to  be 
void  to  J.  S.^ecaUfe  the  contingency  did  not  happen  in  the  life  of  the  furrenderor ;  and  a  man  can* 
n<A  furreuder  to  take  effeA  after  his  death.    It  was  not  refolved  abfolutdy,  that  a  fee  may  be  li- 
mited upon  a  fee.    See  RoU  Rep.  109*  X3S.  153.  to  explain  thefe  matters.    This  cafe,  as  reported 
by  Rolls,  (as  it  is  faid  in  Lex.  Cuft.  120)  is  an  authority  that  fuch  future  ufc  is  good*    This  is  the 
fame  cafe  as  is  reported  by  Crook,  but  diredVly  contrary ;  and  as  it  feems,  not  grounded  upon  fo 
good  reafon  as  the  refolution  in  Crook :  for,  as  before  has  been  (hewn,  furrender^  are  not  conftrued 
fo  favuur<ihly  as  wills,  (though  Coke  fays  they  (hould  be  taken  according  to  tlie  intent  of  the  fur- 
renderor) fieither  is  there  the  fame  reafon ;  for  a  man  may  as  well  order  a  furrender  in  his  life- 
\ime,  according  to  the  rules  of  law,  as  he  mny  any  deed  to  pafsaway  a  freehold  eftate  ;  fo  chat  the 
intentiun  of  the  party  has  not  fo  flrong  an  operation  in  a  furrender  as  in  a  will ;  and  tlierefore  that 
reafon  will  not  fupport  a  fee  upon  a  fee  in  that  cafe,  as  tt  doth  in  a  will.    And  then  it  is  not  at  alt 
like  a  ufe  or  truit,  in  which  a  fee  may  be  limited  upon  a  fee,becaufe  there  the  legal  eilate  was  not 
by  any  limitation  extended  further  than  one  entire  fee-fimple,  which  uould  be  to  extend  an  eflate 
further  thtin  its  original  creation  warranted.    But  a  ufe,  afcer  a  ufe  in  fee,  was  hut  only  to  giv^  an 
equitable  right  to  fomebody  to  have  the  profits,  as  long  as  the  eftate  in  fee  lafted ;  which  is  highly 
reafonable,  that  a  man  that  has  a  legal  eil.ite  (hould  difpofe  of  the  profits  of  that  eftate  as  long  as 
it  (hould  iJlt;  for  fo  long  had  he  a  right  to  the  profits  himfelf,  winch  right  he  may  transfer  te 
ethers,  and  there  is  00  harm  done  to  any  body  ;  but  to  extend  the  legal  eftate  would  be  to  keep'the 
lord  of  the  efcheat  eternally  out  1  and  it  is  only  allowed  in  a  will,  becaufe  of  the  want  of  counfel 
to  advife  with,  how  to  do  it.    But  a  ufe  in  a  furrender  is  not  like  this  ufe;  for  he  that  hath  a  ufe 
by  a  furrender  is  to  be  admitted  to  the  legal  edate,  and  is  flol  feifed  to  ide  ;  and  therefore  if  a  fee 
might  be  limited  upon  a  fee  in  fuch  cafes,  the  legnl  eft.ite  would  be  extended  further  than  its  ori- 
ginal  creation  warranted,,  and  a  great  e(late  be  made  out  of  a  little  one^  fo  that  it  feems  that  a  fee 
upon  a  fee  in  copyholds  is  not  good. 

And  Ibid.  246.  cites  Cro.  £•  361.  Mich.  36  &  37  Eliz.  C.  B.  Paultxr  v.  Cornhill,  where 
a  furrender  was  to  the  ufe  of  one  in  fee,  upon  condition  that  he  pay  tool,  to  a  ftranger ;  and  if  he 
failed,  it  (hould  be  to  the  ufe  of  the  ftranger  in  fee.  It  was  moved  whether  this  were  a  good  li- 
mitation to  add  fee  upon  fee.  The  couit  directed  the  matter  to  be  found  fpeci«lly ;  and  it  does  not 
appear  what  became*  of  it  afterwards.  But  Beamond  J.  conceived  the  limitation  to  be  good  enough, 
and  compared  it  to  a  ufe  upon  a  feoffment :  But  Ld.  Ch.  B.  Gilbert  (ays,  that  for  Che  reafon  be- 
fore, it  feems^  it  cannot  be  compared  to  the  cafe  of  a  feoffment  to  ufes* 

See  tit  Re-  [3.  If  z  man  makes  z  feoffment  to  the  ufe  of  himfelf  jfhr  years^ 
'v^ls^c!'  and  after  to  the  ufe  o(  A.  in  taiK  remamderto  bis  own  right  heirs^ 
^Yrtviittt  ^^^  ^^^^^  A*  ^^^  without  iflue,  living  the  fboilor,  tke  remainder  to 
is  no  t^ant  the  right  heirs  is  void,  inafmuch  as  it  cannot  reft  in  c^iptir^ency, 
*?  *J*^  PT*"  there  not  being  any  franktenement  to  fupport  it.  The  Earl  of 
'*^y^l^x,       Bedford's  cafe,  adjudged  in  the  court  of  wards,  cited  M,  37  &  38 

having  a        £1.  B.  R.J 
■  perpetual 

tena-it  to  the  pr«cJpe,  was  an  inconvenience  the  ftatute  exprefsly  defigned  to  redrcfs ;  and  coa- 
lequcorly  to  this  rule  the  ftatute  has  fubmittcd  all  ufes.    G.  Law  of  Ufes,  &e.  76. 
>««Jl  (band  and  wife,  feifed  in  jmrt  uxont,  levied  a  fine  with  proclamations,  and  by  deed  de- 
•^chicS  the  ufc$»  viz.    That  the  cognisees  ftiould  ftand  feifed  to  tbe.tfg  ofthg  hms  of  tht  betly  tfth 
kulb.md  OH  the  bodf  of  the  wift ;  and  for  want  of  fucfi  iffue  to  tlie  ri|^  heirs  of  the  hufband.     Both 
died,  uo  ilfue  then  living.    It  was  refolved,  that  the  limitation  is  void. for  want  of  a  particular 
«lta'e  {  and  the  prefent  difpofition  of  the  freehold  is  a  foundation  to  fupport  the  contingent  ufess 
tor  nrherwife  the  whole  inheritance  rouft  be  in  a^'^>n-« ,  which  cannot  be.    Garth.  a6a.  Hill.  4 
W.  &  M.  in  B.  R.  Davis  V.  Speed.— ——4  Mod.  15.3.  S.  C.  accordingly— »-Skin.  7  5t»  pi.  ao. 
iMfch.  5  W%  3.  B.  R.  S»  C.  ACCQrdmg\j^<mmmmti  Mod.  38.  8»  Cc  accordingly."      ■  Show.  Pari. 

Cafes, 


bafcfi  ic^  S*  C;  and  Juiii^ent  afitaAed  in  parliament— -^5  Mod.  143.  Davis  v.  ^pec6,  is 
m  D.  P. 

4*  A.  c&venantid  to  make  a  feoffment  within  a  year  to  the  uje  of  And.  3464 
himfelffdr  life^  the  remainder  U  H.  hh  younger  fon^  and  the  heirs  |JJ[s^c, 
maus  of  his  body^  remainder  over^  and  if  he  did  not  make  the  feofi-  and'p.  ae. 
meat)  Af  covenanted  iojiand  feifed  to  tbofe  nfes^for  the  continuance  cordingij* 
if  the  land  in  his  name  and  blood  i  provifo  if  A  or  any  heir  male  make 
a  feoffment^  or  lef}y  a^fncy  his  e/late  to  ceafe  as  if  he  were  dead,  and 
then  the  feoffees  to  Jiand feifed  to  the  ufe  of  fuch  perfon  to  whom  the 
land  Jbould  remain.     No  feoffment  Was  made  within  the  year;  A. 
died,  H.  the  fon  levied  a  fine  to  the  defendant.    Refoived  that  the 
feoffees  and  dieir  heirs  could  not  (land  feifed  to  the  ufe  of  the 
perfon  next  in  defcent  or  remainder,  becaufe  no  feoffment  was 
ever  made,  and  the  perfons  appointed  to  ftand  feifed  are  no  other 
than  the  feoffees,  their  heirs  and  ai&gns.    Mo.  592.  pi.  799.  Trin* 
35  Eliz.  C.  B.  Cholmley  v.  Humble. 

5*  A  remainder  may  well  enough  arife  ly  a  ufe  to  a  perfon  not  in 
iffey  but  not  where  it  is  by  way  ofpoffeffton.  Mo.  430.  pi.  602. 
HiO.  38  Eliz.  agreed  in  the  cafe  of  blodwell  v.  Edwards. 

6.  A.  covenants  to  ftand  feifed  to  the  ufe  of  himfelffor  life^  and  Noy.  3^. 
after  to  the  ufe  of  his  daughters  that  Jhould  be  unmarritd  at  his  ^-C.^ut 
deaths  until  every  of  them  fucceffively  (hall  or  mav  levy  500 1.  re-  fpgk^fhcrt 
mainder  to  his  eldeft  fon^  &c.     It  was  moved  'u  {\x^  z,  contingent  asiothit 
ufe  might  be  raifed  out  of  a  covenant,  though  out  of  an  eftate  ex-  po^^*^ 
ecuted  by  feoffment,  it  might  well  be  raifed.     Anderfon  doubted 
thereof,  out  the  other  Juftices  held  that  it  might  well  be  raifed^ 
becaufe  it  arifes  out  of  the  pofleffion  of  the  covenantor.     Adjor- 

natur.     Cro.  E.  800.  pi.  53.  Mich.  4.2  &  43  Eliz.  C.  B.  Blaclc- 
bum  alias  Bradford  v.  Laflels. 

7.  Ufe  to  A.  and  his  heirs^  trovided  that  if  he  give  a  mortal 
blow  to  any  perfon,  that  the  i^Jhall  ceafe  to  him,  and  (hall  be  to 
another.  This  is  fraudulent  to  prevent  an  efcheat,  tf;i^/  void'^  per 
Walmfley  J*  Mo.  633.  pK  868.  Pafch.  43  Eliz.  C.  B.  in  cafe  of 
Mildmay  v.Mildmay. 


(Q^)      Ufcs.      Revocation   by    Provifo.      Wbdt  [  ^22  ] 
Ufes  and  Eilates  may  be  Revoked.  f^TTT^ 

[l»  TTSES  in  ejffe  and  contingency  may  be  revokedi  a'provifo  See.  tit. 
^  being  to  revoke  every  claufe  and  article  contained  in  the  Powers* 
indenture,     ib  Rep.  86.  b.  Loveis's  cafe.]  This  provi- 

•*  10  being 

coupled  with  a  ufc^  it  allowed  to  be  good,  and  not  repugnant  to  the  ftatu?©  of  ulej;  but  in  a'r  of 
a  feoffineot,  or  other  conveyance,  wiiereby  the  feoffee  or  granteei  ice,  h  iu  by  tli*  €ommo.i  Uxr, 
Auh  a  provifQ  were  merely  repognanc  and  void.    Co.  Litt.  2  37.  a* 


R  a  IQt  a]  [R' 


Qftj9f. 


[Ql^]     [Revoked]     How. 

s.  p.  Co.  [  [i]  2.  Ufes  by  provifo  majbe  revoked  in  party  and  remain  go^i 

he  m*^  ro!'  f^^  ^^  other  part.    lo  Rep.  87.  Loveis'ft  cafe.] 

▼oke  part  at  one  time  and  part  at  another ;  and  thefe  reYocations  are  favourably  laterpretedi  be* 
ladTo  man/  fckea'%  inberiuAces  depend  on  the  fame. 

2.  Where  a  conveyance  to  ufes  enures  by  way  of  tranfmutation 
of  pojfejjion^  the  ufes  may  be  revoked  without  deed.  2  Salk.  677* 
Hill.  9  W.  3«  B.  Rt  Jones  v.  Morley. 


R^mLier  W   ^^^^-  Confidcratioh.  Contingent,     fTJbat  fhall 
(M)  be    faid    a   Contingent  U/e,  and    not  a  fettled 

Ufe. 

(S)     fFiat  Conjideration  in  one  Capacity  will  raift 

an  life  in  another  Capacity. 

Cro.  C.        [l.  T  F  \.jiifeiln  fee  of  the' manors,  ofD.  and  5.  levies  a  fine  t§ 
l^c'bo"*  B.  or  both  manors  in  fee,  upon  tl  pur  chafe  made  by  B.  if  the 

nothing  is     n^^fJor  of  J5.  and  the  manor  of  S.  is  intended  for  afecurity  for  the 
faki  there     purchaje  of  D.  and  the  ufe  is  limited  of  the  manor  of  D.  to  B.  and 
"oint^lliL.   l^^s.hcirs,  and  of  the  manor  of  S.  to  the  ufe  of  A.  and  his  heirs,  till 
Scc°(S.  3)     ^i^ion  made  of  the  manor  of  D.  by  A.  S.  the  wife  of  A.  and 
pU  XO.S.C.   after  fuch  eviction  to  the  ufe  of  B,  his  heirs  and  affignsy  till  they 
ihall  hcjatisfied  with  the  profits  of  the  land  for  the  damages  re- 
ceived by  the  evi£lion.    This  is  a  contingent  ufe  of  the  manor  of 
S.  fo  that  nothing  vefts  in  B.  til!  fome  evi&ion  happens.     Hill* 

?Car/  B.  R.  adjudeed  per  curiam  between  the  Earl  of  Kent  and 
teward.  Intratur  HilL  8  Car.  Rot.  335.] 
*r22'j]  [^-  If  A-  covenants^  in  confiderationrf a  marriage  to  be  had  be^ 
Jo,  345.pl.  tween  him  andB.zfcme^  to  make  aj/urance  of  certain  hndto  the 
4.  s.  c.but  ufe  ofhimfelfand  thejaid  B.  for  lifcy  and  after  makes  feoffment  and 
that  A!'in  '^^^^*  ^-^"^  ^^  the  fame  ufes.  Though  the  marriage  never  takes  ef- 
c'onfidcra-  fi^^  yct  *  the  ufe  IS  wcIl  veftcd  in  B.  for  though  this  was  in  conli- 
tionof  the  deration  of  a  marriage,  yet  this  was  not  a  contingent  but  a  fetdcd 
forw*^  ufe,  when 'the  feoffinent  and  fine  were  perfe£led,  and  not  like  to  an 
Hill,  and  "f^  rwfed  by  way  of  covenant  to  ftand  fcifed.  Tr.  10  Car.  B.  R. 
becaufehe  adjudged  per  Curiam  without  queftion  upon  a  ipecial  verdi£t  be* 
name'and    ^^^^"^  J^""  *"^  Boylelon.    Intratur  Tr.  9  Car.  B.  R.  Rot. 

blocHl.and     15 'O.] 

f  >r  the  pre-  [3.  If  A.  feifed  of  land,  in  conjideration  of  a  marriage  to  be  had 
land  ?n  the  ^^^^^^  *'^  ^«^  *•  Covenants  to  Jiand  feifed  to  the  ufe  of  hin^elf 
liame  of  the  ^^^  ^*  fi^^  W  i  this  is  a  Contingent  ufe  5  fo  that  if  the  marriage  does 

nils,  and  not 

in  wiHifio 


QfeiSff  223 

mi  taki  effeSI^  the  ufe  will  not  arife  to  B.    Tr.  10  Car.  B.  R.  Held  deration 
per  Curiam,  in  the  faid  cafe  of  Junes  and  Boylefon.]  rUee"to*^b3 

had  between  R.  Hill  fonofthc  faid  W.  Hill,  and  B.  the  daughter  of  J.  S.  covenanted  to  allure  the 
lands  to  the  ufe  of  A.  for  life,  remainder  to  the  ufe  of  the  faid  R.  Hill  and  B.  and  the  heirs  of  the 
faid  R.  remainder  to  the  faid  W.  Hill  in  tail,  with  remainder  over.  A  feoffment  and  fine  were 
made  and  levieci  to  the  faid  uies,  but  B.  married  another  iian,  and  R.  married  another  womaa  A. 
died.  Refolved  per  Cur.  and  fo  adjudged,  that  R.  and  B.  were  jointenants  (notwithftandin^ 
the  marriage  did  not  take  effect)  by  moieties,  and  not  by  entireties*  And  the  •  fame  difference 
was  taken,  that  if  the  faid  conveyance  had  been  by  way  of  covenant,  in  confideration  of  marriage, 
there,  if  the  marriage  had  no:  taken  tfhCiy  the  feme  fliould  take  nothing ;  but  when  feoffment  and 
fine  were  made  and  levied  to  this  ufe,  it  is  utherwife. 

*  The  fame  difference  was  taken-  Ow.  40  Mich.  29  Eliz,  in  cafe  of  Stiphins  v.  LaV- 
Toir,  and  agreed  to  by  the  whole  court ;  wliich  fee  at  (O.  7)  pi.  5.— Same  difference  taken  Arg.  :. 
Mod.  S08.  109.  in  cafe  of  Souchcot  ^v.  Stow  el,  between  a  feoffment  and  a  covenant  to  (l.nd 
feifed  \  for  by  the  feoffment  the  effate  is  ex'fcured  prefcntly  ;  cites  x  Rep.  1 54*  the  rector  of  Clied- 
ington's  cafe.  So  if  a  feoffment  be  to  A.  for  life,  remainder  to  B.  in  fee,  if  A.  refufes  B.  (hall 

enter  prefently,  becaufe  the  feoffor  parted  with  his  whole  eftate ;  but  if  this  had  been  in  the  cafe 
of  a  covenant  to  ftand  feifed,  ^d  A.  had  refufed,  the  covenantor  (hould  have  enjoyed  it  again ^till 
after  the  death  of  A.  by  way  of  fpringing  ufe. 

[4.  If  A,  feifed  of  lend,  In  confideration  of  a  marriage  to  be  had  ^  ^  ^'^^• 
between  B.  bis/on^  andC  afeme^  who  are  infra  annos  nubilesj   cove-  xjf«,&c. 
nants  to  Jland feifed  to  the  ufe  of  B.  and  CTand  after  the  marriage  %tj\v\^ 
is  had,  and  after  ♦  they  are  divorced^  the  ufe  limited  to  the  feme  fhall  r— '^ — \ 
eeafe.  ,     Hanmer*s  cafe, cited  per  Jones  J.  in  the  faid  cafe  of  ^  ^^-^:93 

Jones  and  Boylefon.]  JhTTT;^ 

accordingly  ;  and  fays  it  feems  there  is  the  fame  reafon  the  ufe  to  his  fon  (hould  ceafe>  fince  the 
confideration  ceafed ;  the  marriage  being  the^mly  thing  the  ufe  was  founded  upon. 

5*  A.  made  a  feoffment  in  confideration  of  a  marriage  to  he  had  Mo.  15.  pi. 
with  M.  to  the  ufe  of  jt,  for  lifcy  remainder  to  the  ufe  oi  M.for^  ^^'^V^', 
duringy  and  until  fome  fon^  which  he  ihould  beget  of  the  body  of  J^^^by  i^c" 
M^Jhould  attain  toe  ageofit  years^  and  after  he  Jhguld  accomplijh  that  the  name 
agcj  then  to  the  ufe  of  Jkf.  during  the  time  that  Jhe  Jhould  live  fole.  ofCockct 

They  afterward$  marry,  and  A,  dies  without  iffue  by  M.  (he  enters  ^^ ^J^JJ"' 

and  continues  fole.     Adjudged  without  argument,  that  the  edate  19.  pi  40. 
to  her  in  remainder  is  good,  though  (he  never  had  a  fon.     D.  300,  ?•  p-  ad. 
pi.  39.  Pafch.  13  Eliz.  Anon.  -  '^;^,^^\ 

— Bendl.203.  pL  140.  S.  C.  adjudged  accoruiugly. 

6.  A.  tenant  in  tail,  conveyed  the  land  by  fine  to  the  ufe  of 
himfelffor  life^  remainder  to  htsfirflfon^  and  the  heirs  male  of  his 
boey  begotten^  Uc  and  fo  to  the  6th  fon,  remainder  to  the  right 
heir  male  of  the  faid  A,  to  be  begotten  after  the  faid  6th  fon^  and 
of  his  heirs  male.  Refolved  that  this  is  only  contingent  cftate, 
and  not  eftate  tail  in  A.  becaufe  it  was  limited  to  particular 
peribns.    Palm,  359.  Mich.  20  Jac.  B*  R,  Wakcr  v.  Snow. 


(S.  2)     Ufes.     Revocation*  [  ^24  ] 

[i.    A   Mzn  covenants  by  indenture,  that  a  certain fim  fhall  be  /f-  fe»  t. 

^^  vied  to  the  ufe  of  the  conufee  and  his  beirs^  upon  a  condition  pi.  ^  5i  5 

prepayment  of^  ccruin  fum  at  a  day,  and  upon  the  whole  matter  |;[j;]^^ 

R3  ^^  iicV.hb 
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(irmed* 


the  eontraA  and  afTurance  will  be  ufuriwsy  accountuig  die  profitf 
of  the  land  which  the  conufee  ought  to  have  in  the  mean  drae  by 
the  implication  of  law,  as  well  as  the  ufe  and  principal,  upon  the 
performance  of  the  condition.  The  conufor,  before  the  fine  in* 
grofTed,  may  limit  by  other  indenture  the  lame  ufes  as  before,  adding 
to  it  a  covenant  that  the  conufbr  (hall  have  the  profits  in  the  meai^ 
time  till  the  condition  performed,  and  fo  reffi/y  the  ufury }  and  thi9 
indenture  fhall  not  be  any  revocation  of  the  Aril  indenture,  riiough 
this  has  not  any  reference  to  the  firfl  indenture,  inafmuch  as  this 
does  not  differ  from  the  firft  in  the  ufes,  but  only  for  the  profits ; 
for  both  deeds  JhaU  be  taken  but  as  one  indenture.  Mich.  15  Ja.  B,  R. 
adjudged  in  writ  of  error,  and  die  Judgment  fo  given  in  bank  af<« 
firqied,  betw:een  Webb  and  Worficld.] 


Mi^^i/f«  (^'  3)    ^^^^  contingent.    Revocation^    DeJiruSlion. 


Noy.  laa. 

WiNTQN, 

S^C.fays 

that  the 
Icafe  for 
years  does 
pot  hinder 
the  raifing 
pf  ihe  con- 
tingent ufe; 
but  othcr- 
vriCeithad 
been  if  the 
covenantor 


[;.  T  F  a  man  covenants  for  a  good  conftderation  tojlandfeifed  to  the 
^fi  of  his  fen  for  life^  tl^  remainder  to  fuch  feme  as  the  fon 
afienpards  Jhall  take  to  wifey  for  her  life,  with  remamder  over,  and 
after  the  covenantor  makes  leafefor  years  of  the  land]  refcrving  cer* 
tain  rent;  and  after  the  Jon  takes  a  wife^  and  dies*  This  leafe  for 
years  is  a  revocation  and  deflru&ion  of  the  contingent  ufe  for  fe 
much  of  the  time  as  the  leafe  is  to  continue;  for  the  eflate  of  the 
lai^d  is  diftufbed  before  the  contingent  happened.  But  this  is  not 
any  revocation  for  more  than  the  leafe  \  for  thefenujball  have  thtt 
rfverjion  and  the  rent  referved  upon  the  leafe^  1>.  5  Ja,  B.  R, 
agreed  per  Curiam  between  Bould  and  Winfton.  Dame  Ruf-^ 

b7t^rc7amc  fel'scafe  in  the  Court  of  Wards,  which  ^ras  adjudged  beti^een* 

deed  had      Wood  and  Reignolds.  j 

raifed  a 

power  tohitnfelf  to  make  leafes  for  yean.  Sut  in.this  caff  the  leafe  (which  was  for  100  years) 
fakes  effe6t  as  a  futare  intereft  our  qf  the  ^^  that  was  in  Che  covenantor  after  the  eftate 
jSetermined  {  and  at  the  word  the  feme  (haill  have  the  reverfion  and  rent  during  lier  life ;  and 
Williams  vouched  Ralph  £cERTON'i/^fe>  where  it  was  adjudged  accordingly.  , And  in  this 
cjife  judgfi^ent  was  given  for  the  fenii^y  in  an  ejeAment  brought  by  her.i;  Cro.  J.  x68.  169* 
pl.  8.  S>  C>  *efolved  that  the  lea^'e  (han  not  bind  the  eftate  of  the  feme,  hecaufe  t^i^ere  was  a  good 
eftateby  tlie  firft  limitation^  whicht  Vf  it  be  not  deftroyed«  cannot  he  charged  nor  incumbered  af- 
ter it  is  raifed,  becnufe  it  hath  c^btion  to  the  firil  covenant,  and  none  hath  intereft  to  charge 
t;  and  this  leafe  IhaU'  not  defti'uy  it,  but  may  well  be  conftrued  tq  arife  out  of  the  rever- 
Tion  wb'ch  Sir  Henry  Wynf]t6n  hathi  and  may  lawfully  charge;  wherefore  it  was  adjudged 
for  the  plaiiitiif.  Note,  VVi)1iams  cited  Sir  Feter  Lee's  cafe  in  the  Court  of  Wards,  to  be  re- 
solved in  tjiis  point* 

G.  Law  of  Ufes,  &c.  i  jK.  jites  S,  C.  that  this  will  not  prevent  the  rifmg  of  the  contingent  remain^ 
ders,  nor  bind  it ;  for  th^  covenantor  has  no  power  to  demife  any  thing  but  the  reverfion, and  conl 
jfequently  the  freehold  remains  unaltered  to  fupport  the  contingent  r^msinder ;  biit  if  the  cove* 
pantor  in  this  cafe  bad  referved  for  himfelf  a  powef  of  making;  leafesi  this  leafe  Yyould  have  bce() 
cood,  and  arevocatiou'of  theformef  ufe^.  • 

♦  See  pl.  4>  infra. 

[2.  If  a  man  devifrs  certain  rents  out  of  certain  laqd  tp  hj^ 

1225]  ypung^ft  (pns,  and  deyifes  further,  item^  J  will  that  tf  mj  heir  do  pay[ 

^  thefatd  annuities  to  my /aid  children^  that  then  he  JhaU  have  the  faid 

land^  and  if  he  do  not^  that  then  my  executors  JhaU  have  the  land ; 

jfpd  ifny  executors  fail  of  payment  of  tb?  lajd  anniijticyji  Aat  then 

'       '   '  '         '  mi 
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Hiffaid  children  JbaU  have  tbt  land  to  tbem  and  tbtfurvlvsr  oftbim^ 
and  dieS)  and  after  tbe  beir  makes  feoffment  of  the  landj  ana  afters- 
wards  the  annuities  are  not  paid.  The  faid  feoffment  has  not 
deftroyed  the  contingent  remainders,  but  they  (hall  arife  to  the 
younger  children  well  enough  upon  non-payment  of  the  annuities  ; 
for  there  is  a  difference  between  a  contingent  retnainder  which  de- 
pends upon  a  limitation,  and  contingent  ufes.  For  xh^  feoffment 
in  this  cafe  does  not  give  away  the  limitations  which  are  to  per-' 
fons  known  certainly^  between  whom  there  is  a  privity,  as  in  this 
cafe,  H.  42  Eliz.  B.  R.  per  Curiam  adjudged  between  Parker  and 
Puriloc,] 

^3.'^^^If  A.  vasikss  feoffment  to  the  ufe  of  his  wife  for  life,  the  re-    ^^-^ 
mainder  to  the  ufe  oi  Richard  his  fon  for  life,  the  remainder  to  him  •  Poi.  794. 
who  Jhall  be\eldsfl  iffue  male  of  Richard  at  the  time  of  his  deaths  in  ^  *>—  ^ 
tail,  with  diverfe  remainders  over.    A.  dies.    The  wife  makes  leafe  ^^}^^\ 
for  years  to  Richard j  who  makes  feofflnent  to  B.  and  after  joins  in  a  J^^^J*  ^^  ^ 
fine  to  B,  with  him  who  has  the  next  remainder  after  the  future  ufe.  Bolls  v* 
This  fhall  not  deftroy  the  contingent  ufe,  but  it  ihall  be  revived  by  |*'J7" 
ihe  entry  of  the  feme ;  for  her  ♦  right  .of  eftate  is  fufficient  to  fupport  ^J^  j^^J^^ 
the  contingent  remainder.     Contra.  M.  40  &  41  £!•  B.  R.  be*  after  R.  had 
tween  1  Smith  and  Belly.]  enfeoflfed 

the  wifedi«s,  anj  j,e  who  liad  the  next  remainder  after  the  future  ufe,  levies  a  fine  to  fooffe« 
with  procU>"  ttion»  B.  dies,  having  a  fen.  Adjudged  that  the  feotfment  of  R.  and  che  fine  of  C. 
has  prevented  the  future  ufe  to  arife  in  the  {on  of  R.  who  Ihould  be  at  the  time  of  his  death.** 
Cro.  E.  63 •.  pi.  25.  Smith  v.  Belay  S.  C.  And  the  whole,  court  was  of  opinion  that  this 
future  ufe  was  de(lroyed  j  but  becaufe  there  was  none  of  tlie  other  lule,  they  would  advife.  — - 
Gilb.  Law  of  Ufes,  Sec.  137.  cites  S.  C.  that  the  wife  being  alive  at  the  death  of  R.  the  llTue  hall 
take ;  for  the  feoftment  of  R.  drowns  his  own  eftate  for  life,  ^nd  a  forfeiture  to  the  wife  m  1  :  er 
entry  preferves  the  contingent  ufe,  which  now  immediately  depends  U|K>n  lier  eftatCf  as  if  n  't 
tf\:itc  were  v>orn  out  by  effluxion  of  time ;  and  if  it  be  the  refufue  of  n;iy  of  the  fame  eltatesthaS 
were  created  hy  the  fame  conveyance,  tt  anfwers  tt>e  notion  of  a  remainder. 

•  RifU  ofiittry  is  futhcienty  but  then  it  muft  be  prefcnt  when  the  contingency  happens.  2  SaUc* 
577*  pi.  a.  Hill.  9  W.  3.  fi.  C.    Thorn;  fon  v.  Lcech.*^— See  pi.  [xa]  infra. 

{  S.  C.  cited  Arg.  Pollexf.  57^.  in  cafe  of  Harrifon  v.  Belfay. 

[4.  If  a  man  covenants  tofiand  feifed  of  certain  land  to  the  ufe  of  ^^'  K. 
himfelf  and  his  heirs  till  marriage,  and  after  to  the  ufe  of  him-  Wooo  v?* 
felf  and  his  wife^  which  Jhall  be  for  lifc^  and  to  the  heirs  males  of  Rat o. 
his  body,  the  remainder  to  his  right  heirs,  and  afier^  before  the  mar-  nold,  s.c, 
riage^  he  makes  a  leaje  for  yearsy  to  commence  at  the  end  of  a  leafe  ^J^j^^j"*^* 
which  was  then  in  effiy  and  then  the  marriage  was  had.     This  is  a  854,  pi.  j'7. 
Jifturbance  and  revocation  of  the  cpntingent  ufe,  as  to  the  leafe  s,  c.  and 
for  vcars ;  for  this  is  good  j  but  the  rejidue  of  the  eftate  will  arife  ^p^'am 
well  enoueh  ;  for  the  covenantor  is  feifed  to  the  fame  ufe  as  he  was  and  Clench, 
before.     Dubitatur.    Tr.   42  EU  B.  R.  between  Reynolds  and  beidthat 
Wood,]  '^«J"^* 

-I  made 

(uhereout  the  ufe  did  arife)  vt?%  gomT,  and  fhould  hind  the  future  ufe ;  hut  that  it  (hall  not  deftroy 
the  whole  future  nfr,  hut  (hall  (land  for  the  freehold,  hec?ufe  the  fcifm  is  not  chAnged.  And 
Popham  faid,  he  had  conferred  with  diverfe  of  the  other  juftices  at  Serje.int's-lnn,  who  agrecti  in 
this  opinion.  But  Fenntr  e  contra,  becaufe  the  leafe  did  not  didurh  the  freehold,  when  the  ufe  \% 
executed  this  Ihall  relate  to  the  Umitation,  and  (hall  hind  all  mean  a£ls,  and  therefore  fb.ill  nnt 
bind  the  feme  as  to  her  jointure ;  wherefore  it  was  adjourned.— —Gil b.  Law  of  Uics.  iic, 
1*5,  116,  fays,  that  if  before  the  m.-irriage  he  makes  a  feoffment  in  fe^,  gift  in  tiil,  or  le;ife  fi«r 
life  upon  good  confideratton,  without  mittce  ot  the  ufes,  thee(t:«tc<  limited  after  the  marriage  llnll 
never  arife  ;  becaufe  here  is  no  hmly  feilcil  to  Inch  ufes,  ami  the  fame  law  is  of  feoffmems  to  fuoh 
foatingent  ufes.    fiut  if  t|i  thb  cafe  lie  bad  ma<*<*  a  le:tle  fur  years,  he  would  not  have  dei^toN  '-•f 

R  4  '^'^ 
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the  future  ofa»  biit  only  have  ixmnd  It ;  beeanfe  there  is  a  feifiii,  out  of  tvhich  the  nie  arifet  t  mi 
at  common  law,  if  the  feoffees  had  mad6  leafe  upon  good  confideratioDf  as  in  this  cafe,  it  would 
have  bound  the  lands,  aod  confequently  celty  que  nfe  mvft  haye  the  profits  o£  the  lands  thus  leafed  | 
and  in  this  cafe  fince  the  ^  llatute,  the  covenantor  has  the  fame  power  of  obliging  the  fee  s 
and  therefore  ihofe  to  whom  the  contingent  eftates  are  limitedi  muft  take  it  under  the  charge. 
Quaere. 

A.  makes  Icafe  for  life  to  his  brother  B.  with  livery,  with  thefe  words,  that  ifB,  marry  ea^  wi/ir 
tndlhe  evoiwe  him,  then  the  land  <hall  remain  to  fuch  wife  for  her  life;  provifo  if  B.  does  ooc 
declare  by  writing  feated,  or  his  lad  will,  that  he  wills  that  ihe  Ihall  have  it,  that  then  it  Ikall  not 
remain  to  her.  B,  before  marriage  infeofit  C.  to  whom  A.  levies  fine  after  the  tefihietttf  and 
bargains  and  fells  the  land,  and  fuffers  reeovery  as  vouchee.  B.  marriei,  and  declam  that  flie 
ihall  have  the  remainder.  After  Q.  an4  his  wife  levy  fine  come  ceo,  and  with  warranty  agiunA 
them  and  the  heirs  of  B.  to  C.  After  B.  makes  other  declaration  that  his  wife  (hall  have  the  re* 
mainder.  The  remainder  (if  ever  it  was  good)  was  deftroyed  by  ihtftoffmeM,  becaufe  the  firank^ 
tenement  was  fupplanted  ttfart  tbt  -Jfenct  oftbt  rtmamder^  and  alfo  tht p^faiUiy  of  the  wifs  wal  in*  / 
dude  J  in  thefne  comt  teo^  kc.  and  t!ie  warmnty  is  alfo  a  bar.  Mo.  554.  pL  750.  a  cafe  in  chanoeiy 
referred  to  Walmtey  and  Kingfmill  J.    7  May,4i  Eliz.    Powle v.  Veere. 


This  (hall 


(h^'cn?.;?   t^t-r-     H.  7jac.B.] 

of  the  f  ^me  tftatc  as  was  limited ;  for  the  freehold  itfelf  receives  no  variation  by  the  making  of  a 
leaf?  tor  years,  aad  if  the  remainder  to  the  fon  arifes,  it  cannot  be  bound  by  the  leafe  for  yean  f 
for  tc.iant  fo;  lite  bad  only  power  to  devife  it  duiing  his  own  life.  Quxre  tamen.  Gilb*  Law  oC 
Ufes,&c.  i39« 

I 'c  *and  X^'  ^^  ^'  ^^^'^^  °^  *  cBpyhold  in  fee  furrcnders  it  to  the  ufc  of  his 
Rcil'Ch.  J.  ^j"»  ^^^  ^ftcr  ^^ifes  it  by  bis  wiU  to. B  for  life^  the  remainder  to 
^  inclined  bi$  heir  of  his  body  bego*ten^for  ever  (admitting  that  tbc  heir  takes 
^ontm  *ent  ***  ^^  purchafc)  and  after  B.  is  admitted  tenant,  and  then /iirr/«* 
rOTamd^r  ^^^^  '^  /^  '*/  ^^^^  of  *c  manor  to  the  ufe  of  the  lord  of  the  manors 
is  not  de-  to  do  his  will  with  it;  and  then  5.  dies*  Quaere,  whether  the  conr 
'^uivTild^es  ^"8^*^^  ^?  *^  ^^^^  of  B.  be  deftrovcd  -by  this  furrendcr,  inafmucH 
no"  here  dc!^^  ^^  ^^'^  ^^s  not  Capable  of  it  during  the  life  of  B.  becaufei  he 
pcnd  upon  could  not  be  heir  to  B.  during  his  life,  and  the  furrendcr  of  B.  has 
the  particu.  dcftroycd  his  eftate  for  life  in  his  life,  at  which  time  the  remainder 
butu  ought  ^^"'^  "°^  veft  ?  but  it  is  to  be  confidered,  whether  this  f  furrendcr 
toexpcdt  to  the  lord,  in  cafe  pf  a  copyhold,  fo  destroys  the  pftafc  for  life  as 
till  the  rer  in  cafc  of  fr^iik tenement,  that  he  in  remainder,  if  it  be  limited  to  z 
{iappen,^nd  P^"^*^^  *"  ^A^*  might  enter  upon  the  lord  in  the  life  of  tenant  for 
jiecon-  Jifej  for  in  J  Podger's  cafe  Co,  it  is  agreed  that  if  copyholder  for 
ceived  that  }ife  makes  feoffment  in  fee,  he  in  remainder  cannot  enter  i  but  the 
fhciTsIod  1^^^  ft^'  ^^ve  It  during  the  life  of  the  tenant  for  life.  '  P.  1651^ 
(heirs)  are  between  Pawfey  and  Lowdall,  in  writ  of  error  upon  judgment  in 
jdl  one  here  g^nco,  this  was  a  doubt  among  ^e  juftices ;  but  it  was  adjudged 
telit  of  the  *"  ^^i^^j  that  the  contingent  was  not  deftroyed;  and  the  judgment 
parties,        DOW  reverfed  for  another  caufe,  SMid  pot  for  this  master,    Intratuf 

and  the         P,  l6S0.  Rpt.  270.] 
frame  of  .  r  ^  - 

the  convqrance.  Aft.  J.  held  it  a  good  eftate  of  feo-fimple  conditional  executed  in  B.  and  Jer^ 
fnaii  J.  conceived  the  Coiicjngent  remainder  not  deftroypd.  Adjornatur.  And  afterwards,  Pafch. 
1651.  Ibid.  ^71.  RoU'Ch.  |.  ^Jtchplas,  and  Aflc  J.  agreed  that  the  devife  is  a  dcvifc  to  the  htir^ 
p5  B'  and  fo  a  fee.nmp)e,  and  that  the  party  comes  not  in  ns  a  purchafor.  And  for  ibis  caufo  tht 
iudgm<*nt  was  rcvcrf*  d..  Lex  Cnftum.  115.  cites  S.  C.  Hut  per  Cur.  the  word  (heir)  beiRj 

limited  to  the  body  of  B.  is  nometi  coUe^vum,  and  all  one  with  the  word  (heirs)  and  fo  B.  had  a 
ff  p  f  3tcgi»icd|  and  his  heir  (hall  |iavc  (bi«  ty  defc^nt,  and  oot  by  purcliafCf— -r<»Ub.  Tf  eat.  of  Teq* 
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•U«  cltei  S.  C.  and  (ayt  Ve  (eems  chat  muft  be  meant  of  a  fee-t^^  becaafe  the  hdn  are  reftraineA 
toibc  body  of  B.  That  thU  cafe  docs  not  at  all  contradift  Coke,  [Co,  Litu  8.  b.j|  who  fays,  that  if 
«n  cftate  be  given  to  a  man,  and  his  heir,  he  hath  but  an  cftate  for  life ;  for  that  is  meant  by  feoff- 
ment, ict.  For  he  himfelf  fays,  in  the  next  folio,  that  it  a  man  dcvifc  land  to  a  man  in  perpetuirai, 
it  is  a  fee.  ^\And  here  tlie  devifc  was  to  a  man  and  eno  heir  in  perpetuum,  which  fure  will  create  a 
fee,  as  well"^  where  the  woid  heir  is  left  out ;  but  becaufe  it  is  added  heir  of  his  body,  it  feenis 
chedefign  was  to  give  a  tailing  fee  tail :  neither  is  it  like  Archkr's  Cask,  where  the  devife  wai 
to  one  for  life,  and  after  to  his  heir  male,  and  to  the  heirs  male  of  the  body  of  fuch  heir  male  ;  for 
there  wanted  the  words  (for  ever)  to  give  a  fee-tail  to  the  firft  tenant  for  life ;  and  befides,  thcro 
the  inheritance  is  by  exprefs  words  given  to  the  iffue. 

♦  f  Oilb.  Law  of  Ufes,  &&.  139.  cites  S.  C.  and  fays,  the  furrender  does  not  deftroy  the  coo* 
lingent  remainder,  becaufe  in  copyholds  a  furrender  does  not  put  the  eftate  out  of  the  tenant,  as 
it  does  in  cafe  of  f ranktenements ;  and  therefore  in  fuch  cafe  there  is  a  particular  eftate  to  fuppoit 
the  contingent  remainders. 

t  9  Rep.  107.  Pafch*    10  Jac.  [S.  C.  cited  Arg.  i  Saund.  151.  Pafch.  20  Car.  a.  in  cafe  of 

Wade  V.  Bache.  *  f  2  27 1 

[7.  If  jf.  covenants  with  B.  that  if  he  doth  mt  fuch  a^I  tojiand  ^'^^^^ 
feifed  of  certain  land  to  the  ufe  rfB.  and  his  heirsj  and  after  &  dies  ^^^J^' 
and  the  ait  is  not  ferformed.     The  ufe  fliall  arife  well  enough  to  ,  R^p.  99. 
the  heir  of  B.  for  the  heir  ofB.  ftiall  have  it  in  nature  of  a  de-  a.  in  Shi  l- 
fcent     3  El.  in  the  court  of  wards,  adjudged,  cited  i  Rep.  bhelly,  l^^ » "^ 
go.   Contra  M.   40  &  41  Elix.   B.  R,   between  *  Parfons  and  Wood'e 

Hob.  136.  pi.  185.  Pafch.  15  Jac  in  Diromock's  cafe. Cm.  J.  409.  pi.  5.  cites  S.  C.  that 

the  heir  w^as  in  qoafi  by  defcent,  yet  he  was  not  in  ward,  becaufe  the  ufe  never  veftcd  in  the  anceC- 

tor. S.  C.  cited  by  Wylde  J.  Vent.  375.  Trin.  a6  Car.  1.  B.  R.  in  cafe  of  Pybus  v.  Mit- 

FOKD  to  ftew  that  there  is  a  gi eat  difference  between  a  conveyance  at  common  law  and  a  convey, 
ance  to  ufes }  that  at  common  law  the  heir  cannot  take  where  the  anceftor  could  not,  but  other* 
fvire  it  is  in  the  cafe  of  ufes. 

•  If  a  man  makes  a  fiojfmait  to  the  ufe  of  out  md  Hi  bun,  and  cefty  fn  ufi  h  then  dtad,  this  is  good  by 
vav  of  ufe.    Arg.  i>al.  93.  15  Eli?,  in  Mutton's  cafe. 

♦  Dubitatur.   Mo.  547.  pi.  731.  Mills  v.  Parfons,  S.  C.  which  fee  at  (O.)  pi.  zi.— i»S.  C 
fited  Arg.  a  Mod.  209.  in  cafe  of  Southcot  v.^towell. 

[8.  If  a  copyholder  in  fee  furrender  s  to  the  ufe  of  J.  S.  an  infant  in  Adjudged 

fee^  and  if  he  dies  before  the  age  of  21^  or  marriage,  then  he  furren-  Jjj*^,^^^^ 

ders  it  to  the  uje  off.  D.  infee^  and  after  the  furrendcror  dies  before  ^^^j .  ^^ 

the  contingent  happens.     The  ufe  (ball  not  arife  to  J.  D.  though  the  fuch  acon- 

♦  contingent  after  happens ;  becaufe  this  doth  not  happen  during  / — ^^*^ 

fhe  life  of  the  furrenderor.    M.     13  Ja.  B.  R.  adjudged  between  *Foi.795. 

3itnpfon  and  Southwood.]  ^^^^^^^ 

render  cannot  he  made  to  operate  infituro,  Cro.  J.  376.  S.  C.  but  diflferently  reported— Sea 
(P)  pi.  2.  S.  C.  and  the  notes  there* 

[  [9]  ^*  If  A.  covenants  \n  confidervition  of  natural  love  and  af^  s.  c.  cited 

fe&ion^  to  fiand  feifed  to  the  ufe  of  himfelf  for  life^  the  remainder  to  his  ufctT-^&f 

fonfor  life^  the  remainder  to  D.  his  reputed fon  (he  being  his  baftard)  Uyi  if  it 

for  life^  with  divers  remainders  over,  and  covenartts  to  levy  a  fine^  were  only 

jmd  mvkts  feoffment  or  other  rffuranu    t  the  requefi  of  the  cavenan-  [^^J'ufcO 

tees.,  for  further  afjurance^  which  ftiull  be  to  the  True  ufes,  with  a  andnotfaid 

provifo  that  if  be  by  his  writings  b'c.  Jhall  revoke^  uaer^  change,  di-  (for  furthcT 

minifli,  enlarge,  or  otherwif  •  limit,  appDiut  or  difpofe,  to  or  with  q^^,^^^^'^ 

?ny  other  perfon,  or  iu  any  other  manner,  and  form,  ,iny  ufe  or  ufes,  H4>ethtr  D. 

eftate  or  eltates,  intereft  or  limitation  by  the  faid  indenture  given,  would  nut 

limited  or  conveyed  to  any  pcrfon  of  the  prcmiti'es,  thsXthen  the  (aid  ^**"' 
4*  aifd  every  other  perfon  Jbouldjlandjeifed  to  thefaid  ufes^  ancl  af- 
terwards 


tenvards  Am  mahs  fi^jprnni  infu  U  tbefgid  t09)enantia  in  perfirm^ 

ana  of  the  covenants  of  the  faid  indenture^  to  the  fame  ufes^  intents  an4 
purpofes  in  the  (aid  indenture  declared,  limited  and  appointed,  and[ 
no  other,  which  ufes  are  not  recited  in  the  deedoffeoffinent^  but  gem-^ 
rally  reftrred  to  the  indenture^  This  feoffment  is  not  any  revoca- 
tion or  the  ufes  raifed  by  the  indenture,  nor  (hall  give  any  eilate  in 
remainder  to  D.  the  baflard  fon,  the  feoftment  being  made  only  for 
furdier  aflurance,  according  to  the  covenant.  This  was  Sir  Ja.  Per* 
rot's  cafe,  in  the  exchequer,  3  £1.  adjudged  and  he  loft  the 

•  s«e  (K)    land  accordingly.    For  it  was  reiblved  that  the  covenant  could  not- 

thcliotcs  '^^'^  ^^y  "^^  ^^  ^^  *  baft^^l  fo">  and  then  the  feoffment  was  onfy 
there— (K)  further  ajfuranccy  and  no  revocation  of  the  ufes  raffed  by  the  cove*. 
PL5.  s.c.    nant.] 

[  228  j       [  [10]  9.  If  k.feifed  in  fee  of  the  manors  of  D*  and  S.  leviesa 
Cio.  C.       fine  to  B.  of  both  manors  in  fee  upon  a  purchaje  made  by  B.  of  the  ntd'^ 
358.  pi.  i».  nor  of  D.  and  the  manor  of  5.  is  intended  for  a  fecurityfor  the  pur^ 
cordiiigly/    ^^^fi  rf  '*'  manor  of  D.  and  the  ufe  of  the  manor  of  D,  is  li- 
See(R)fu.   mited  to  B.  and  his  heirs,  and  of  the  manor  off.  to  the  ufe  ^  J^ 
pra»pl.  I.     fffi^  1^1^  heirs^  until  eviction  of  the  manor  ofD%  kj'  A*  S»  the  Wife  ^ 
A.  and  after  fuch  evidion  to  the  ufe  of  B.  his  heirs  and  affigm^  tiU 
they  (ball  hefatisfied  with  the  profits  of  the  land  for  the  damages 
received  by  the  evidion,  and  after  J5.  makes  feoffment  of^t  manor 
of  D.  to  C.  infecj  and  then  C,  makes  a  leafe  for  looo  years  to  £• 
of  the  manor  of  D.  and  A.  S*  the  wife  of  A,  enter snnto  the  manor  of 
D.  and  eviSfs  it  for  her  life.     No  ufe  in  this  cafe  Jhall  arife  to  u. 
who  is  the  affignee  of  jB.  in  the  manor  of  S.  becaufe  the  word  (af 
fignees)  is  no  word  of  purchafe  but  of  limitation,  and  this  contin- 
gent ufe  is  not  afTignable  over.   Hill.    9  Car.  B.  R.  adjudged  per 
Curiam  upon  a  demurrer  between  the  Karl  of  Kent  and  Steward. 
But  the  Court  would  not  deliver  their  opinions  refolvedly,  whe- 
ther by  the  feoffment  to  C.  of  the  manor  of  D.  and  by  the  leafe  of. 
I  Geo  years  before  the  contingent  happened^  the  contingent  ufe  (hould 
be  deftroyed  or  not  i  but  Richardfon  and  Croke  feemed  that  it  was, 
and  Jones  and  Berkley  feemed  to  incline  e  contra ;  becaufe  the  feof- 
fees do  not  make  the  feoffment,  but  cefty  que  ufe.     For  Jones  faid^ 
that  here  the  conufee  of  the  fine,  when  the  contingent  happens,  is 
in  by  the  common  law,  and  not  by  the  ftatute,  but  Berkeley  feemed 
that  he  was  in  by  the  ftatute,  becaufe  he  fhall  have  it  only  quoufque^ 
fcil.  till  he  has  fatisfaiSion  for  the  damages  received.  Intratur.  Hill, 
8  Car.  Rot.  335.     But  die  Court  faid,  that  there  ought  to  be  pri^ 
vity  ofejiate  and  confidence  in  him  that  ought  to  hefeifed  to  an  ufe.  J 
<■■  iK^- "^        r  [i^]  io»  If  -«•  fwifed  in  fee  in  confideration  of  natural  love 
Fol.  796.  and  ^e^ion  to  his  wife  and  children,  covenants  with  B.  to  Jland  feiftd 
f>^.^J>^iiij  thereof /0  the  ufe  of  himfelf foir  life^  and  after  to  the  ufe  of  his  wifo 
See  »  Sid.    p^  iijTg^  3jjj  ^fjgj  (Q  ^jjg  ujig  ^^^  IjI^  daughter  for  life^  and  after  to 

i57?tb©*^*  the prjl  fon  of  the  body  of  C.  begotten^  and  fo  after  to  the  other  fono 

cafe  of  ofC.  in  tally  and  after  to  his  own  right  heirs.     And  after  A.  by  in-^ 

hbyni  v.  Jjgnture  between  him  and  F.  reciting  the  faid  conveyance  and  ef- 

Pafch-teso.  tates,  he  grants  his  J^id  reverfion  in  fee  without  any  confideration  ta 

B.  R.  F,  and  his  beirs^  tq  the  ufe  of  F.  and  his  heirs.     This  grant  of  the 

Avhich  was  reverfion  in  fee  to  F,  is  not  any  d^ftru£lion  of  the  contingent  ufe 


limited  to  die  iirft  foa  of  C.  \mt  that  [the  \xb  to]  tUfirftfm  of  C.  title,  and 

kom  after  this  granty  and  in  thi  life  of  A.  or  C.  ihall  arife  well  foilhldL 
enough  \  bccaufe  bv  die  grant  to  F.  of  tne  reverfion,  thefrfl  ufifs  and  fond^t  ao» 

e/iates  being  reciteain  the  deed  of  grants  a^d  this  being  v^itbout  any  cordinglf. 

fionjideration^  the  grantee  Jhalljtand  feifed  to  the  firfi  ufes^  inySmvi^  nextplSu 
as  he  has  conufance  of  the  nrft  uies ;  and  t{iough  he  limits  it  Xq 
jche  ufe  of  the  grantee  and  his  heirs,  yet  this  does  not  alter  the 
truft  any  more  now  than  at  the  common  law.  P.  1651.  between 

Wigg  and  Villers,  upon  a  fpecial  verdi6t>  adjudged  per  Curiam,  . 
prsBter  Juftice  Jermin,  who  gave  no  opinion  in  it.    Intratur.  1  >• 
24  Car.  Rot.  487,     This  was  upon  a  conveyance  made  by  Sir 
Edward  Coke.] 

[  [la]  II.  If  A  feifed  of  land  in  fee,  covenaAts  for  natural  af*  s.c.  cited 

feiiion  to  fiand  feifed  to  the  ufe  ofbimfelffor  life^^  the  req;iainder  to  his  per  Cnr. 

wife  for  lifej  the  remainder  to  6.  his  daughter  for  lifey  die  remainder  ^^^^  '^ 

to  thefirjffon  to  be  begotten  of  the  body  of  B»  andf  after  to  diverfe  other  of  lioyd  v,* 

fons  of  B.  in  like  manner,  the  remainder  to  bis  right  heirs  i  and  Brooking--* 

after  J.  grants  his  reverfton  in  fee  to  J.  S.  to  the  ufe  of  J.  S,  and  bis  ^^'  ^^^ 

beirsj  but  without  any  confiaerationy  reciting  in  the  deed  the  faid  202.  in  cafe 

ufesy  by  which  the  grantee  has  conufance  of  the  ufes,  and  fo^  he  is  of  Richard- 

iubjed  to  the  faid  contingent  eilate,  and  this  grant  is  no  difturbance  fo"  v*ChiU 

of  them.     And  %  afterwards  A.  makes  feoffment  in  fee  of  the  land9  {°if  sir  Ed. 

and  then  B,  tabes  baron,  and  has  ijfue  a  Jon^  and  then  A.  dies^  and  ward  Coke 

bis  feme  enters,  and  after  A  dies,  and  then  ^efeme  dies  fo  feifed.    In  ? **l/!J*^®  * 

this  cafe  the  contingent  ufe  to  the  firft  fon  of  B.  is  not  deftroyed,  before^he 

}>ut  he  may  enter ;  for  xh^  feoffment  of  A.  was  a  forfeiture  of  his  ef-  iiad  grantoi 

tate,  and  of  the  eftate  of  his  wife  in  remainder  during  the  cover-  J?*  '^^^ck 

ture;  fo  that  B.  might  have  entered  for  the  forfeiture  during  the  cafe'the 

coverture,  and  fo  B,  had  a  f  right  of  entry  which  was  fufficient  t0  contingent 

fupport  the  contingent  remainder  to  the  firfl  fon,  i^c,  without  quef-  ^^  *'*^ 

tion.     But  the  cafe  had  been  more  duoious  if  B.  had  not  had  any  ly  d"a^* 

eftate  for  life,  but  that  the  '^^  contingent  remainders  had  depended  on  eii,  noc* 

the  eftate  of  the  wife  immediately,  where  the  feoffment  of  the  baron  withftand- 

)iad  deftroyed  them,  inafmuch  as  the  feoffment  of  the  baron  pa^ed  J«  of  ats " 

iiis  eftate  and  the  eftate  of  the  wife  during  the  coverture ;  fo  that  u  ife ;  ptr 

pone  can  enter  during  Ithe  coverture ;  and  fo  neither  the  eftate  of  GiynCh.  J. 

the  baron,  nor  of  the  wife  in  eife  during  this  time,  to  fupport  the  pafdi.iVfo* 

contingent  ufcs.     But  this  doubt  does  not  come  in  queftion  in  this  b.  r.  in  tt)c 

cafe,  inafmuch  as  B.  had  an  eftate  for  life  in  remainder,  which  was  ^^^^  ^ 

only  devefted  by  the  feoffment,  and  turned  to  a  right,  and  fee  bad  a  vmail^ 

prefcnt  right  of  entry  for  a  forfeiture.     And  v.^hcn  A.  the  baron  f  Seefupra, 

died,  and  his  wife  entered,  this  reduced  her  eftate  for  life,  and  the  P^-  3—— 

eftate  of  B.  for  her  life,  and  fo  the  contingent  ufe  reduced  alfo,  and  *udi^ff  ,hat 

veftcd  by  force  of  the  ftatute  of  ufes  in  the  firft  fon  of  B.  Pafch.  the  feoff 

1651.  o.  R.  between  Wegg  and  Villers  per  Curiam  adjudged,  mcntofthc 

prseter  Juftice  Jermin,  who  gave  no  opinion,  propter  ^gritudi-  ^^ro^'^j  *j^ 

nem,  after  diverfe  arguments  at  bar.    l*his  was  upon  a  convey-  contingent 

ance  made  by  Sir  Edward  Coke.     Intrat^r  Tr.   4  Car.    Rot.  remainder 

**     ~  for  the  rea- 

f«)ns  here 
a ivca.   Spe  Remaimler  (0)  pi.  a.    The  cafe  of  Bigj^ot  v.  Smirh. 

♦[229] 
[[13]  12.  In 


48rJ 


[  [13]  ^^*  Ia  ^^  debate  of  this  cafe  between  me  and  my  bro* 
Fol.  797*  thers  Nicholas  and  Aflce;  it  was  agreed  and  relblved,  that  if  a 
fioffinent  be  made  hy  J.  and  B.  in  fie  to  the  ufe  of  A.  for  It/e^  the  r^- 
mainder  to  C^for  Itfe^  the  remainder  to  the  ektejijon  ofC.  in  taily  with 
diverfe  contingent  ujis  after  in  remainder j  the  remainder  to  the  right 
heirs  of  J,  infee^  that  in  this  cafe  At  feoffment  of  A,  will  not  deftroy 
the  contingent  ufes,  becaufe  the  remainder  to  C  though  it  be  de- 
vefted,  yet  lie  fliall  have  a  right  of  entry  f^r  a  forfeiture,  and  a  right 
to  the  remainder,  which  is  fufficient  to  fupport  the  contingent  ufes ; 
for  this  is  the  common  afliirance  upon  marriages,  and  the  common 
pra£tice.]  * 

[  [14]  13.  And  it  was  alfoamed  and  rcfolved  by  us,  that  in  the 
fatdcafe^  ifC.  who  is  in  remainder  for  life,  enters  into  the  land,  ei^ 
ther  in  the  life  of  A.  or  after  bis  deaths  this  Jhall  reduce  the  contingent 
remaindirs^  fo  that  ifafonbe  born  in  bis  life^  his  contingent  eftate 
fhall  be  fettled  and  executed  by  the  ftatute  of  ufes,  without  any 
re-entry  by  the  firft  feoffees  1  for  this  is  an  incident  to  the  firft 
livery.J 

[  [15]  14.  It  was  alfo  refolved  and  agreed  between  us,  that  if 
after  the  feoffment  of  A*  if  C.  had  not  entered^  but  died  before  entry^ 
yet  if  the  firft  fin  ofQ  was  bom  in  his  life  he  cannot  enter^  though 
his  contingent  eftate  is  not  deftroyed,  becaufe  this  was  not  executed 
in  the  life  of  C.  the  eftate  of  C.  being  turned  to  a  righty  and  fo  the 
contingent  difturbed.  But  in  this  cafe  Utic  firft  feoffees  may  enter  to 
revive  this  contingent  ufe,  and  then  by  their  entry  the  contingent 
ufe  fliall  be  fettled  and  executed  in  the  firft  fon,  by  die  ftatute  of 
ufes ;  for  there  is  zfcintilla  juris  in  the  feoffees  to  enter,  in  fuch 
cafes  of  Jieceffity,  to  revive  contingent  ufes  \  for  otherwife  die  con- 
tingent ufe  would  be  deftroyed.] 

L  ['^]  ^5'  ^^  ^^  ^^^  agreed  and  refolved  by  us,  diat  when  a 
feoffment  is  made  to  certain  ufes^  with  diverfe  remainders  over  in  con^ 
tingencyy  and  no  ejlate  left  in  the  feoffees^  and  after  the  feoffees  enter 
into  the  land^  and  diffeije  the  tenant  in  foffeffion^  and  make  feoffment 
infeCy  that  this  does  not  deftroy  the  contingent  ufes,  if  the  tenant 
in  poffeiEon,  or  any  in  remainder,  in  whom  an  eftate  certain  was 
fettled  before  the  feoffment,  re-enters ;  for  his  re*entry  fliall  reduce 
all  the  contingent  remainders,  and  fliall  make  them  capable  of  exe- 
cution by  the  ftatute  of  ufes ;  for  the  feoffees  are  but  conduits  to 
convey  the  eftates,  and  have  not  any  power  left  in  them  to  deftroy 
any  contingent  ufes.]  . 

[  [17]  1^*  I^  ^^s  ^^^  agreed  and  refolved  by  us,  that  when  a 
feoffment  is  made  to  certain  ufes,  with  diverfe  remainders  over  in 
contingency^  and  no  ejiate  left  tn  thefeoffeesy  yet  if  the  ejlates  in  eJjH 
are  devefted  either  by  diffeiiin,  or  by  feoffment,  or  otherwife,  before 
the  contingents  happen^  and  after  the  contingents  happen  during^  the 
deveflmenty  and  after  the  eftates  in  effi  determine  before  any  re-entry^ 
if  the  feoffees  reUafe  all  their  right  in  the  land,  or  make  feoffment 
of  die  land,  or  bar  their  entry  by  any  other  way,  in  this  cafe,  the 
contingent  can  never  be  revived  to  be  executed  by  the  ftatute  of 
ufes,  becaufe  the  feoffees  who  had  fcintillam  juris  in  them  in  cafe 
•f  nccelfity  to  revive  the  contingent  ufes,  have  barred  their  entry 

til 


[  230  ] 


(Hfetft  230 

to  revive  the  c6ntingent  ufes,  and  no  other  can  revive  them  i  b 
that  diey  cannot  be  executed  by  the  ftatute.] 

1 8.  If  a  feofitnent  be  made  to  tht  uje  of  feoffor  in  tailj  and  after-* 
wards  thefeoj^ees  execute  eftate  to  him  tnfee^  the  life  of  die  eftaCe  is 
determined,    Br.  FeoflEments  to  Ufes,  pi.  47.  cites  30  H.  8. 

19.  Baron  makes  feoffment  before  uie  taking  of  the  wife ;  (he  «  Le.  14. 
(hall  never  take;  for  the  poffijfion  andflateofthe  land  is  altered  znd  pi.  25.  s.c. 
changed,  and  transferred  to  the  pofTeffion  ofanother  before  the  title  — T^^c  caf« 
of  the  feme  accrues ;  but  if  no  devefting  or  .alteration  had  been,  jf^^J^  f'^g^ 
then  the  ufe  ihould  veft  in  the  wife,    i  Kep.  136.  in  Chudleigh's  roencto 
cafe,  cites  17  Eliz.  D.  340.  Brent's  cafe.  H'®?^®r°^. 

'  '        .  •^^  lumfelf  and 

his  wife ;  and  if  be  ihould  furvive  her,  then  to  the  ufe  of  him  and  fuch  wife  as  he  Ihall  marry,  for 
lifcy  the  rtwiainder  ovtr  in  ftf ;  but  before  tl)e  taking  fuch  wife,  the  rtmainiUr-man  mdf toffees f^iti 
tonfmt  ef  tU  harm,  mude  a  feoffment.  See  D.  339.  b.  340.  &c.  pi.  48.  &c  Hill.  17  £liz.  Brent'c 
•afe.  S.  P.  By  the  greater  part  of  the  jultices  that  argued  in  the  cafe  of  Dillon  v.  Frefne. 
Mo.  391.  in  Pcrmt's  cafe,  cites  D.  340.  Poph.  76.  in  the  cafe  of  Dillon  v.  Fkain,  An- 

derfon  faid  that  as  to  Brest's  cafe,  he  had  always  taken  the  better  opinion  to  be,  that  the  wife 
cannot  take  in  the  cafe  for  the  mean  diftnrbance,  notwithllanding  the  judgment  which  is  entered 
thereopon,  which  was  by  ;(irent  of  the  parties,  and  given  only  upon  a  default  made  after  an  ad» 
journment  upon  the  demurrer;  and  faid  he  had  viewed  the  roll  thereof  on  purpofe. 

20.  Conditional  ufe  on  payment  of  lOO  1.  to  feoffor,  fhall  on  breach 
be  reduced  to  the  feoffor  without  any  entry,  and  then  the  ufes  limited 
after  are  void;  for  an^ufe  cannot  be  limited  on  an  ufe;  quod  fuit 
concefliim  per  tot.  Cur.  Le.  6.  pi.  xo.  Mich.  25  &  26  Eliz. 
B.  R.     Stonely  v.  Bracebridge. 

21.  A  feifed  in  fee  of  the  manor  of  L.  covenanted  with  J,  S.for  And.  23  j. 
Mdvanament  of  his  heirs  males ^  &c.  to  levy  a  fine  thereof  to  the  ufe  of  s.'c.^c- 
bimfelffor  life^  and  afterwards  to  the  eldifl  fon  of  his  body^  with  di-  cotdingly. 
verfe  remainders  over.     Before  he  levied  this  fine,  he  by  fraud  and 

covin  to  defeat  the  faid  covenant,  made  a  leafe  of  the  fame  lands y^r 
1000  yearsj  and  then  levied  the  fine.  It  was  refolved,  upon  confe- 
rence with  the  other  juftices,  that  natural  [love  and  affedtion  is  not 
(ijch  good  confideration  as  is  intended  by  the  ftatute  of  27  Eliz.  of 
fraudulent  conveyances ;  for  valuable  confideration  only  is  good 
within  this  a£i.  And  though  the  iiTue  was  a  purchafor,  yet  he  was 
not  fo  in  vulgar  and  common  intendment.  3  Rep.  83.  b.  cites  f  23I  1 
Pafch.  32  Eliz,  as  referred  out  of  chancery  to  two  juftices,*  In  the 
cafe  of  Nedham  v.  Beaumont. 

22«  A.  ieiied  of  the  manor  of  D..bad  iifiie  4  fons,  and  made  a/r«  poph.  70. 
offrnent  in  fee  to  the  ufe  ofhimftlf  and  bis  heirs  of  the  body  of  Mary  Mich.  36  fc 
then  the  wife  ofT.  &c.  and  after  his  death  to  the  ufe  of  his  willy  and  37  Eliz.S, 
then  to  the  \ife  of  the  feoffees  and  their  heirs^  during  the  life  of  B.  his  jogiy..!.^ 
etdeftfon^  remainder  to  his  ijfue  in  tailmale^  and  fo  to  C.  D,  E.  and  F.  And*  309. 
his  other  fonsj  remzindtr  to  his  own  right  heirs,     A.  died  without  Ef'3'8.  S. 
iffiie  by  At.  ^t  feoffees  made  a  feoffment  in  fee  to  B.  without  any  con^  i^JTpl.  og. 
fideration  (he  having  notice  of  the  firft  ufes.)     Afterwards  B.  had  cites S.C. 
ilTue  afonj  and  after  that  another  fon,  and  made  a  feoffment  to  J.  S»  ^^  contin- 
oc  with  warranty.     All  the  juftices,  except  Periam  Ch.  B,  and  Jfaindcrto 
Walmfley,  agreed  that  the  feoffment  made  by  the  feoffees  to   B.  the  1  ft  fun 
(who  had  eftate  for  life  by  limitation  of  the  ufe)  had  dcvefted  all  of.B.  he  not 
the  eftates,  and  all  the  future  ufes  ;  and  that  this  new  eftate  could  [71k!  ^?J^\ 
act  be  ittbjedt  to  .toe  anacnt  ufes  which  arofe  out  of  the  ancient  of  ihe  feorf* 

eftate  ^^^»  *»  '^* 


^31  (dfaf* 

Arared  Cm-  eftate  deVefted  by  diis  feoflbent  i  Rap.  ito,  134.  b.  i  j«.  s.  B3- 
^kSi^     Ion  V.  Freinc,  aim  Chudldgh's  cafe. 

cftate  to  fupport  it ;  and  want  of  confideration,  or  having  notice  of  tb^  firft  ufe,  operates  ndthmg  i 
lor  B.  being  reliant  for  life,  wa$  not  in  privity  of  the  eftate  in  fee»  om  of  which  the  ufes  were  railw  | 
fer  this  fee  was  left  in  A.  inaftnuch  as  no  ufe  of  the  fee  is  limited  after  the  eftates  afore£&id  detcT* 
snined :  and  the  faid  feoflee  being  tenant  for  life>  created  a  new  fee.*— S.  C.  cited  3  Mod.  %otm 
Trixi.  2  liV.  &  M.  in  cafe  of  Thompfon  v»  Leach 

23.  A.  Unantfor  life  levied  a  fine  to  B.  who  was  in  reverfion^  U 
the  ufe  of  B.  and  his  heirs^  upon  condition  that  B.  (hould  pay  to  A. 
yearly  during  his  life  4  /.  and  if  there  be  any  default  of  payment 
thereof,  itjhouldbe  to  the  ufe  of  the  conuforfor  life^  and  one  year  over. 
B.  made  a  feo£Fment  to  J.  S.  who  made  a  leafe  to  the  plaintiiF;  the 
4 1,  was  not  paid  nor  demanded ;  A.  entered.  Refolved  the  feotf*- 
ment  hath  not  deftroyed  the  future  ufe,  which  is  to  arifc  for  non-* 
performance  of  the  condition  \  for  it  was  a  charge  or  burden  upon 
the  land,  which  goes  along  with  the  land  in  whofe  hands  foever  it 
comes ;  per  all  thejuftices,  przter  GlanvilL  And  adjudged  for  die 
plaintiff  accordingly.  Cro.  £•  688.  pi.  23.  Trin.  41  Eliz.  C.  B. 
Smith  V.  Warren. 
Mo.  815.  24.  A.  covenanted  to  ftand  feifed  for  natural  afFe£lion  to  the  ufe 

pl.  1103.  0f  bimfelffor  life^  and  after  to  W.  the  eldeftfon  of  his  brother  for  life^ 
hi'"tb*eVar^.'  remainder  to  the  firflfon  of  the  faid  W.  and  fo  to  the  8th,  &c.  Re- 
chamber  mainder  to  the  right  heirs  of  A.  A.  was  attainted  of  treafon,  and 
according-  .  executed  before  ansfon  horn  to  IV.  It  was  refolved  by  the  two  Ch. 
iays^nota,  J"^*^^^  and  Ch.  Baron,  that  the  fons  born  after  are  all  utterly  bar- 
that'for  '  fed  by  the  attainder ;  and  that  the  king  fliall  haye  the  fee,  difchareed 
fundiy  ve-  of  all  the  remainders  limited  to  the  fons  not  yet  bom.  Noy  102.  Tr. 
S-V     9  Ja.  Sir  Tho.  Palnu^'s  cafe. 

tions  of  fDrgery  of  the  deed,  the  deed  was  cenfured  and  damned,  but  there  was  not  any  cenfure 
of  any  perfon.— -S.  C  cited  by  Hale  Ch.  J.  Vent.  380.  Trin.  16  Car.  a.  B.  R.  in  cafe  of  Pibtts  V. 
Mitford. 

25.  If  a  feme  covert  or  an  infant  be  infeoffedto  an  ufe  precedent 
fmce  the  ftatute,  the  infant  or  baron  comes  too  late  to  difcharge  or 
root  up  the  feoffinent ;  but  if  an  infant  be  infeoffed  to  the  ufe  rfbim^ 
felf  and  his  heirsj  and  [if]  J.  D.   pay  fuch  a  fum  of  money,  to 

the  ufe  of  J.  G.  and  his  heirs,  the  infant  may  difagree,  and  over- 
throw the  contingent  ufe.  Ld.  Bacon's  Readings  on  the  Statute  of 
Ufes  348. 

26.  Contrary  law,  if  an  infant  be  infeoffedto  the  ufe  ofhimfelffor 
life^  the  remainder  to  the  ufe  of  J,  S.  and  his  heirs^  he  may  difagree  to 
tlie  feoffment  as  to  his  own  eftate,  but  not  to  deveft  the  remainder, 
but  it  fhall  remain  to  the  benefit  of  him  in  remsunder.  Ld  Bacon*s 
Readings  on  the  Statute  of  Ufes  348. 


[^3^3  (T)  Fine.    Ufes.    What  fliall  be  ^  good  Limitation 
^7^^798?  o^  ^^  Ufe  to  bind  a  Feme  Covert. ' 


>iid.  164.     [  !•  T  F  fcaron  and  ferae  levy  tl  fine  of  the  land  ofthefenti^ 
pl.  aofl  s.  A  b^yQ^i  cfjjy  declares  the  vfe.  thi&ihaJl  bind  UiC  feme,  if 


and  the 

if  fhe  does 

net 
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not  Sifaffent^  becaufe  it  {hall  be  intended  that  (he  agreed  in  the  limi-  narae  of 
tation  c^the  ufe  as  well  as  in  the  fine..  Refolved  2  Rep.  57.  Beck-  Colgate  v^ 
with's  cafe.  D.  12  El.  290. 3  ffl^J/j^ 

corJinsly.-— Mo  196.  pi.  347.  S.  C.  iiccordifiglf.— 4  Le.  SS.  pi.  18S.  Blithe  ▼.  Coteg^te»  S.  C« 
accordingly.— 'Goldib.  xz.  pi.  13*  S.  C.  adjornatur*  Ibid.  67.  pi.  13.  S.  C.  adjudged  accord, 
ingly,..  S.  P.  Pari.  Cafes  144.  in  cafe  of  Moriey  v.  Jories.i  ■     '    S.  P.  unlefs  her  difaflfent  ap- 

pears by  fome  manifeft  fign.  G.  Law  of  Ui'es,  Ac  40.  cites  S.  C.  See  Fines  (S.a)  pi.  3.  and 

the  n(>tes  there. 

If  the  wife  join  with  herhtilband  in  a  fine,  and  (he  then  will  n^  cbnfera  to  make  a  deed  to  dectart 
the  ufeif  then  the  hofbaml  may  declare  the  ufes  without  her  confent ;  per  Powd  J.  Hdt's  Rep.  735* 
in  cafe  of  Bulhel  V.  Burland,  cites  2  Rep.  57.  Beckwith's  cafe. 

[  2.  So  this  (hall  bind  the  feme,  though  the  feme  be  within  age ;  Codb.  it^. 
for  an  infent  may  limit  the  ufe  as  well  as  levy  a  fine.  Tr,  8  Jac.  B.  pi-  453-  s, 
per  Curiam, between  Bury  and  Taylor.  ]  w^Tthat^ 

who  intended  to  marry  M.  covenanted  by  indenture  with  J.  D.  that  he  would  marry  the  faid  \f. 
being  then  17  years  old ;  and  that  after  the  marriage  liad  between  them,  they  would  levy  a  fine  of 
diveKe  lands,  which  ihould  be  to  the  ufe  of  J.  B.  and  his  heirs  \  and  after  the  marriage  they  levied 
a  fine  accordingly  to  J.  I>.  and  his  heirs,  without  any  other  ufe  implied  or  exprefiGed  other  thanta 
the  faid  indenture. 

i3.  If  baron  and  feme  levy  a  fine  of  the  land  of  the  feme,  and  an  ®-  ^*^  ^ 
nture  is  written  in  the  name  of  the  baron  andfeme^  by  which  the  ^jVcij^s^, 
land  is  limited  to  certain  afesy  and  the  baron  feals  and  delivers  it,  and  c.  fay?,  that 
the  feme  will  not,  hut  dif agrees  to  ity  this  limitation  of  the  baron  Ihall  W  her  rs- 
not  bind  the  feme,  though  the  feme  had  not  exprefled  her  dtfagrec-  fcaUhe^in- 
mentby  any  deed,  or  by  limitation  of  other  ufes.  Mich.  15  Jac.  denture,  it 
B.  R.  Agreed  and  ruled  per  totam  curiam  in  \Vrit  of  error  between  ^^^z 
Webb  and  Worfield.  ]  brought  t« 

J  her  for  that 

purpofey  Ihe  cannot  be  prefumed  to  concur  after  fuch  refufal. 

[  4.  If  baron  and  feme  fell  the  land  of  ihe  feme  to  another  for  money  See  tit. 

by  parol^  and  after  levy  a  fine  to  the  vendee  and  his  heirs,  this  fhall  ^J"*^^^^^ 

bind  the  feme,  without  any  writing  proving  her  aiTent.   Refolved  the  notes 

%  Rep.  57.  Beckwith's  cafe.  1  there— it 

'  ^  ...  '    **  pT*efumed 

to  be  to  the  ufe  of  the  conufee  and  his  heirs,  and  confequently  is  binding.  G.  Law  of  UlVs,  Uz* 
248.— A.  and  his  wife  feifed  in  fee  to  them  and  the  heirs  of  A.  in  confideration  of  znl.  covenanted 
that  he  and  his  wife  would  fuflfcr  a  common  recovery^  and  that  it  Ihould  be  to  the  njf  of  the  recoverofs  tlM 
they  had  mad*  a  good  and  Jufficient  Uafe  for  forty  yean^  by  indenture  |  and  after  that  they  ihnuld  ftand 
ieifed  to  the  uie  of  A.  and  his  wifeiand  the  heirs  of  his  wife.  The  recovery  was  fulfered,  and  the 
leafe  i^ade.  And  adjudged  a  g(N>d  leafe,  and  (ball  bind  the  wife  after  A.'s  death  \  for  the  old  eC^ate 
if  gooey  and  tlie  new  eftate  is  by  the  limitation  of  ufe,  and  is  under  the  recovery  and  leafe.— D. 
S90.  pl.6t.  Trin.  la  Eliz.  Lulher  v.  Banbourgh.— — -Jenk.  238.  pi.  17.  S.  C.'  S  C.  cited  t  Repl 
^7.  b.  in  Beckwith*s  cask,  fajrsit  was  held  by  all  the  jiiftices  that  this  declaration  (hould  bind 
the  wife  who  furvived  the  hulbaod,  though  the  hufb.ind  alone  made  it.— It  was  held  that  no  ufe 
arifes  to  the  baron  and  feme,  and  the  lieii^  of  the  feme, till  the  determination  of  the  leafe ;  for  the 
haft  fiobi  the  riftng  of  the  future  nft*  D.  290.  pi.  61.  Marg.  cites  Mich,  i  Jac  iii  the  argument  of  the 
icaie  of  Vickery  v.  Yoland. 

r  S;  If  baron  and  feme  levy  a /F/i/  to  the  ufe  of  the  conufee  infee^  See  (S.  2) 
bothfealing  the  indenture^  which  limits  the  ufe  for  a  certain  fum  given  P**  «•  S-v- 
by  the  conufee  to  the  barhn  and  feme.     But  there  is  a  condition  of  re*-  f  2  I?  1 
€ntry  on  payment  of  a  certain  fum^  which  amounts  to  the  principal 
fum  given  and  the  ufe,  according  to  10 1.  for  the  lOO  I.  at  a  certain 
day  3  years  afterwards  \  fo  that  by  the  law  the  conufee  is  to  have 
the  profits  of  the  land  in  the  mean  time,  and  fo  more  than  10 1.  for 
Ibe  jooL  and  fo  the  conveyance  ufurious.    The  baron  may  after, 

before 


233  OftUf^ 

Before  the  fine  ingrofiecl,  re£fify  it^  and  explain  lis  tnteniioii  i^ 
another  indenture  between  hini  ^"^  ^^^  conufeej  expreffing  their  agree- 
ment that  the  baron  and  feme  fhall  have  the  profits  in  the  mean 
time  till  the  condition  broken ;  and  this  ihall  bind  the  feme^diough 
fixe  difagrees  to  this  indenture ;  for  the  uTe  pafTes  by  die  firft  inden* 
ture,  and  this  laft  indenture  only  redifies  the  matter  of  ufury,  ex« 
plaining  the  contrail,  which  belongs  more  properly  to  the  baron, 
inafinuch  as  he  did  this^  and  he  received  the  money.  M.  1 5  Ja.  B.  R« 
between  Webb  and  Worfield  in  a  writ  of  error,  this  was  a  queftion  ; 
but  this  did  not  come  under  judgment,  becaufe  the  ufury  was  not 
exprefsly  found.  ] 
«  Rep.  56.^        6,  Hufband  and  Wxk^feifed  of  lands  in  the  right  ofthewife^  levied 
si  c/reibl.   ^  ^"^*    ^'^^  bufiand  alone^  before  and  at  the  time  of  the  fine,  de^ 
'ved  accord-  claredtbe  ufes  one  wayi  and  the  tuifej  before  the  fine,  declared  Htkt 
>nKly>  ufes  another  way*    It  was  refolved,  that  both  the  declarations  df 

▼a^ce  *^*  the  ufes  were  void,  unlefs  fo  far  as  to  bind  the  intereft  of  die  b». 
wa«oniy  ia  ron  during  the  coverture*  Mo.  196.  pi.  347.  Trin.  27  Eliz.  Beck« 
ttie  firft       with's  cafe. 

particular 

nfe ;  the  feme  limiung  it  only  to  berfelf  for  life,  and  the  baron  limiting  it  to  himfelf  and  fais  wife 
for  their  lives,  and  all  the  other  ufes  in  remainder,  limited  in  both  the  indentures,  are  agreeable  tv  . 
both  their  contents,  yet  all  the  ufes  are  void.—*  S.  C.  cited  Gilb.  Law  of  Ufes,  40.  fays  this  binds 
the  huiband  during  iho  coverture,  but  not  the  feme afcenyards ;  for  the  hufband  cannot  declare  the 
vfes  without  concurrence  of  the  wife,  becaufe  he  has  no  eftate,  and  (he  cannot  be  prefumed  to  con- 
car  where  the  contrary  appears  by  her  deed ;  and  (he  cannot  declare  the  ufes  alone,  becaufe  during 
marriage  (he  is  not  fui  juris ;  and  without  the  huiband  (he  has  no  difpofmg  power.  And  if  there  be 
na  ufe  declared  upon  this  fine,  it  is  to  the  ufe  of  the  wife ;  for  where  there  is  no  other  intent  of  a 
fine  declared,  it  is  fuppofed  to  be  defigned  as  a  farther  fecnrity  to  the  prefeat  poirelTor,  and  the  ufe 
i5<()ill  iathe  wife,  fince  in  this  cafe  the  has  not  departed  with.it. 

If  baron,  andfttm  \itjcijed  in  tbt  right  of  the  femey  ttndj<tin  in  afint^  the  baron  cannot  declare  the  ufe 
for  longer  time  than  the  coverture,  and  the  feme  cannot  declare  alone  \  but  the  ufe  goes  accordinr 
ro  the  limitation  of  law  unto  the  feme  and  her  heirs.  But  thqr  may  both  join  in  dtdaratimof  the  uj§ 
tnfety  and  if  thty  fivoy  then  it  is  good  forfo  much  of  the  inheritance  «i  they  concurred  in  \  for  the  law 
voucheth  all  one  as  if  they  joined.  And  if  the  baron  declares  au  ufe  to  J.  S.  and  bis  heirs,  and  thefnm 
another  to  J,  D.for  hfe,  and  then  to  y.  6\  and  hit  heirs,  the  ufe  is  good  to  J.  S.  in  fee.  Lord  Bacon  oif 
the  (latute  of  Ufes,  355,  356.— ——5o  if  it  be  by  joint  purchaje  during  the  co%ferture^  Ibid,  See  pi.  7#  . 
and  the  notes* 

The  rcpor-       7,  If  baron  and  feme  levy  a  fine  of  the  lands  of  the  wife,  and  agree 

notji*^%e  ^^  limitation  of  the  uje  of  fart  of  the  Utnd^  and  vary  in  the  limitation 

a  diver/ty  of  the  reftduey  this  is  good  for  the  part  in  which  they  agree,  and  void 

between  a  for  the  refidue.  2  Rep.  58.  a«  Trin*  27  £Iiz.  in  the  4th  refoludoa 

variance  j^  Beckwith's  cafe. 

touchmg 

the  limitation  of  the  ufe  of  part  of  the  ejlate  of  the  land,  and  touching  limitation  o£tho  ufe  of  part  of 
$ht  land  iifglf.  Ibjd.-       G.  Law  of  Ufes,  Sec.  246, 247.  fays,  is  to  the  firft  point,  that  the  reafon  is^ 
becaufe  as  to  that  part  of  the  land  in  which  they  both  ngree,  all  the  requifites  are  found  neceflary 
Co  make  a  declaration,  and  the  defe£l  of  the  other  part  can  have  no  influence  on  that  which  is  good  s 
But  as  to  the  diverfity  taken  by  the  reporter,  if  they  agree  in  the  limitation  of  ufes  for  part  of  the' 
eftaie  in  the  land,  and  difagree  in  the  other  edates,  there  all  is  void  ^ for  elfe  there  will  be  ano« 
ther  moulding  of  the  eflates  than  the  feme  defigns,  and  her  confent  is  requifite  to  every  eftate  that 
iball  be  created  by  the  limitation  of  ufes,  and  it  is  to  be  ordered  by  her  dire^ion.    Thtrr  if  the  huf- 
b.ind  derlate<;  the  ufes  to  himfelf  and  wife  for  life,  the  remainder  to  the  heirs  of  the  wife,  and  the 
wife  declares  the  ufes  to  herfelf  for  life,  and  then  to  her  own  right  heirs,  both  declarations  are  void^ 
^nd  It  (hall  not  ftand  good  for  the  remainder  in  fee,  and  be  void  for  the  reft ;  for  the  eftate  mov- 
ing from  the  wife,  whatever  ufes  do  take  effcdt  muft  be  by" her  diref^ion  and  confent,  and  in  the 
fame  manner  as  Ihe  nlcafes.    Though  the  hatband  has  power  over  the  eftate  of  the  wife,  during 
ouerturo,  yet  if  ihe  declares  the  ufe  one  way»  and  he  another,  his  declaration  is  abfolutely  void» 
»u\  it  Owill  not  Aand  gojd  daring  the  coverture.    The  reafon  of  the  difference  teems,  that  in  other 
cafes  tlie  huihand  having  power  over  the  wife's  eftate,  he  may  grant  an  interelt  as  from  himfelf, 
during  ttie  c«?erture^  for  fo  long  as  he  hju  power  over  her  ellttci  but  whin  they  levy  a  fine  in  fe«^ 

tta» 


r 
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be  e(b(8  fisiflos  ColAf  aftd  €nttre1y»  as  one  cilate  in  fee  fimpley  from  the  wife ;  and  the  ufes  that 
are  declared  thei^updn  muft  *  be  all  with  the  coofent  of  the  wife  for  the  whole  eftate^  becaafeth« 
whole  eftate  and  intereft  palfes  from  the  wife* 


(T.  2)  fri>at  ihall  be  faid  a  DireBkn  of  the  Ufes  of  *!ij2ii 

7-:i  •  Tk  See  tit* 

a  t  me  or  Recovery.  Fines, 

(M.  a)  &c 

[  I.   T  F  *  Tsasi  fitter  $  a  €ommon  recovery  tn  oSiabis  Afichaelb^  3  £•  sBuUt-aci- 
^  6.  and  an  indenture  is  made,  dated  14  November  then  nextfol^  ^J  h1  "R- 
^fl;/ll^,  in  which  it  is  exprefTed,  that  all  recoveries  hereafter  to  be  gill  v. 
fuffered^  between  the  parties,  fliall  be  to  the  ufe  contained  in  this  in-  HARE,Arg, 
denture.    The  recovery  fuffered  bcfoie  (hall  not  be  to  the  ufe  of  ^ij^^^^ 
this  indenture,  though  all  Michaelmas  term  is  but  one  day  inlaw,  stonk 
for  the  word,  (.hereafter)  excludes  all  recoveries  before  fuffered,  and 
without  an  averment  of  the  intent  of  it.  Mich,  42  &  43  El.  B.  R.  JJ^'JJ,^" 
per  Curiam,  between  Whetftone  and  Wentworth.     But  adjudged  ^afe, 
Tr«  43.  EL  accordingly.  ]  (Swanftcd 

V.  Elyot 
being  the  parties  in  court)  where  the  co\*cnnut  was  to  levy  a  fine  before  facb  a  day  to  certain  ufes^ 
ami  the  fine  bears  date  before 4hc  indenttire.  Refolved,  that  this  ought  to  be  caketa  to  be  to  the 
ufe  in  the  indenturci  if  the  fame  be  averred  to  he  fo,  and  fo  jjiven  in  evidence  j  but  that  if  the  jury 
find  it  generally,  it  Ihall  not  be  intended  to  tfte  fame  ufes,  viz.  where  the  fine  is  firit,  and  then  tho 
indenture  of  ufes,  which  fine  Ihall  be  levied  to  the  fame  ufes. 

G.  Law  of  Ufes,  &c.  271,  271.  cites  S.  C.  fays,  it  feems  that  if  there  be  an  averment  that  it  wa« 
the  intent  of  th»party,ia  that  indentui'e,  to  guide  tlie  ufes  of  the  precedent  recovery  >  it  will  be  good, 
fi ut  quaere,  fince  the  ftatute  29  Car.  2.  whether  that  will  do ;.  for  as  the  flatute  of  wills  requires 
that  a  willlhould  be  in  writing,  and  if  that  be  not  fufficient  that  is  writ,  no  averment  will  help  out 
the  defedl ;  fo  the  ftatute  29  Car.  i.  lequiring  a  declaration  of  ufes  to  be  in  writingi  it  feemsi  hj 
the  fame  reafon,  no  parol  averment  can  help  it* 

2.  If  covenants  znd  agreements  are  contained  in  indentures^  and  ^"'contra 
no  ufes,  and  it  is  covenanted  by  this  indenture,  that  A,  Jhall  recover  J;^^V/S*i« 
againjl  B.  his  land  In  D.  to  the  ufe  of  the  rccoveror  and  his  hfirsy  and  the  inAeniun^ 
to  the  itfes  of  the  covenants  and  agreements  in  the  ind^ntures^  there,  if  and  it  »s  co- 
he  recovers,  the  recovery  (hall  be  to  the  ufe  of  the  recoveror  and  his  JJjrt  a!  ftaU 
heirs,  and  not  to  the  ufes  of  the  covenants  and  agreements  in  the  in-  recover  to 
denture,  where  00  ufes  arc  in  the  indenture.    Br.  Feoffments  al  theufoof 
Ufes,  pi.  58.  cites  32  H.  8.  ^^^^ 

to  the  ufes  in  the  indenture,  there  the  recorerv  (hall  go  accordingly,  and  (hall  be  executed  by  \hm 
ftalutc  27  H.  8.  Br.  Feoffments  al  Ufc«;,  pi.  58.  cites  3a  H.  8. 

3.  B.  feifed  of  land  acknowledged  a  fine,  and  the  conufee  granted 
and  rendered  to  A.  and  his  wife  for  life^  the  remainder  to  the  right 
f^irs  rf^A.  and  2  years  after  B,  the  conufir  did  declare  by  indenture 
the  ufe  of  the  fine  to  be  to  A.  and  his  wife  for  life^  the  remainder  ta 
the  wife  infee^  flie  being  his  bct/fard\  and  if  this  ncW  declaration 
fhall  crofs  the  grant  and  render  was  the  queftion  \  and  it  feeoas'ic 
fhall  not ;  but  the  re-grant  in  the  fine  fliall  amount  to  a  declaration 
of  the  ufe ;  and  it  ihaU  be  intended  done  by  the  procurement  of  the 
conufor  ofthefinehimfelf.  Ergo.  Clayt,  94,  95.  pi.  1 60.  Jen- 
nings V.  Chauntery. 

4.  A  deed  of  ufes,  precedint  to  a  recoveryj  was  explained  by  a  deed  Sec  tit, 
fubpfuenty  and  fo  the  land  oommg  by  the  wife  was  fecurcd  to  her  fJ""'  .  ,, 

Vot.  XXII.  ^   ^&  hcin,  (^*^P^* 


heirs,  failing  iflue  by  the  hufband.   D.  307.  b.  pL  p,  Pafch.  ^4 
Eliz.  Vavilor*s  cale. 

*  5«  Indenture  declares  the  ufe  of  a  fine  with  render  of  rent  to  B« 
and  his  heirsy  but  xbtfpecial  render  to  B.  in  tail^  with  remainder  to 
the  Lord  Mountjoy,  being  agreeing  with  the  ancient  eftate  is  to  b^ 
preferred.  Agreed  by  the  juftices.  Mo.  107.  pi.  249^  Mich.  17 
&  18  Eliz.  in  Andrews's  cafe. 

6.  If  ufe  is  declared  by  indenture,  yet  the  parties  may  aber  the  ufe 
by  other  indenture  at  any  time  ////  ejiate  executed^  and  the  laft  inden- 
ture jQiall  guide  the  ufe.  Mo.  X07.  pi.  249.  Agreed  by  the  juf- 
tices in  Andrews's  cafe. 

7.  Covenant  was  to  levy  a  fine  with  proclamations^  which  (hall  be 
to  fach  ufes  mentioned  in  2  deed,  &c.  It  was  held,  that  a  fine 
without  proclamation  will  not  do  it,  viz.  raife  the  ufes.  Clayt.  148* 
pL  269«  Anon. 

8.  One  after  the  term  feMs  his  land,  with  covenant  to  levy  fine,  &c. 
and  takes  fine  and  recovery,  and  caufes  it  to  be  entered  ^  the  term 
heforej  yet  the  deed  (hall  guide  the  ufe.  And.  1271  128.  pi.  173.  in 
cafe  of  Dowlman  v.  Vavifor. 

9*  Brfore  thejiatute  offraudsy  even  a  parol  declaration  of  the  ufes 
of  a  fine  was  good.  4  Mod.  269.  per  Cor.  Pafeh.  6  W»  &  M.  ia 
B.  R.  in  cafe  of  Jones  v.  Morley. 


(T,  3)  What  Aflurance  fhall  be  guided  by  tbejirjf 

Indenture. 

[  x«  T  F  a  man  covenants  by  indenture  to  levy  a  fine  to  ^perfons  hf 
^  nanuy  to  certain  ufes  limited  in  the  indenture,  and  after  2  of 
the  perfonsy  to  whom  the  fine  ought  to  be  levied,  Se ;  and  after  the 
fine  is  levied  to  the  ifurvivors  to  the  ufe  aforefaid  \  this  (hall  be  well 
guided  by  the  laid  indenture.   Mich.  16  Ja.  B.  R.  admitted  per 
Curiam ;  but  they  over-ruled  it  before  upon  argument  at  bar  be- 
tween Havergil  v.  Hare.  ] 
S.  C.  cited         2.  A.  fold  land  to  B.  by  deed  indented,  on  condition  of  re-entrj^  on 
2  Rep.  73.    payment  of  20 1.  and  that  all  afllirances  (hall  then  be  to  him  and  his 
xl  Crom-    ^^*^s  5  ^^  covenants  to  make  othir  ajffurances^  and  that  they  Jhall  be  ta 
wcU'scafc.,*  the  ufe  in  the  indenture.     Afterwards  jf.  infeogs  B.  to  the  ufe  of  B. 
and  his  heirs, and  afterwards  levies  a/n^  to  B.  which  was  to  the  ufe 
in  the  indenture.    Adjudged  that  not withfhinding  this  abfolute  fe* 
ofFment,  and  to  an  exprefs  ufe,  yet  it  being  upon  no,  new  agreement j 
it  is  guided  by  the  covenant,  and  it  (hall  rule  it  as  well  as  an  exprefs 
limitation  of  the  ufe,  fo  that  the  eftate  is  conditional  ftilL  Cro.  £* 
300.  pi.  14.  Pafch.  34  Eliz.  B.  R.  Clever  v.  Gyles. 

[  236  ]  (T.  4)  Declaration.    What  amounts  to  a  Declaration 

of  Ufes  of  a  Feoffment.. 

1i.  JDjIS  tar  D  feifed  of  a  manor  makes  his  will,  by  which  he 

■^  divifes  the  manor  j  after  he  makes  feopmnt  of.  ibe  lame  ma- 

•  nor 


nor  to  the  ufc  of  fuch  perfons,  and  for  fuch  eftates  as  he  had  declared  •  *•  ^  Ma. 

by  his  laft  will,  bearing  date,  &c.     Though  this  was  now  a  *  coun-  ,*|]  ^^^y^ 

Urmandid  willy  it  was  fufficient  to  declare  the  u(e  of  the  feofFment,  ja  Jac.  in 

and  fo  no  efcheat    Mo.  789.  pi.  looo,  2  Jac.  in  the  Exchequer-  chancery, 

Chamber,  Huffey's  cafe,  cafe.-See 

Selea  Cafes  in  Chan.  99.  by  Holt  Cb.  J.  in  cafe  of  Bath  v.  Montasue. 

(T*  5)  Declaration  of  Ufes.     Good.    In  reJpeSi  of 
the  Perfons  making  it,  and  the  Manner. 

X.  'T*  H  E  iiftgjupon  bis  litters  patents j  may  declare  an  ufe,  though 
*    the  patent  itfelf  implies  an  ufe,  if  none  be  declared.    Lord 
Bacon  on  the  Statute  of  Ufes,  755. 

2.  If  the  queen  gives  land  to  /.  S,  and  his  heirSy  to  the  ufe  of  all  tbi 
cburcbwardens  of  the  church  of  Daley  the  patentee  is  feifeci  to  his  own 
ufe  upon  that  confidence  or  intent;  but  if  a  common  perfon  had  given 
land  in  that  mannery  the  ufe  had  been  void  by  the  fhit.  23  H.  8.  and 
the  ufe  had  returned  to  the  feoffor  and  his  heirs.  Ld  Bacon  on  the 
iStatute  of  Ufes,  355. 

3.  A  corporation  may  take  an  ufe  without  deed,  but  can  limit  no 
life  without  deed  Ld.  cacon  on  the  Statute  of  Ufes  355. 

4*  An  infant  may  limit  an  ufe  upon  feoffment,  fine,  or  recovery,  See  tit. 
and  he  cannot  countermand  or  avoid  the  ufc,  except  -he  avoid  the  ^^T  and*^ 
conveyance.  Ld  Bacon  on  the  Statute  of  Ufes  355.  thenoces. 


(T.  6)  Declaration  of  Ufes  of  a  Fine  or  Recovery.  see(T) 
Being  made  byfome  of  the  Parties  only. 

I.  'T*  H  E  fiither  was  tenant  for  lifey  remainder  to  the  fin  in  tail.  Pj}»fl  405* 
*  A  praecipe  was  brought  agamft  the  father,  vrfio  vouched  the  j^^  g/^,. 
ion,  and  a  common  recovery  had ;  and  the  indenture  recited  diat  this  theS.  'c.-l. 
recovery  was  made  between  the  father  and  others  i  but  inafmuch  as  *  In  Palm. 
no  proof  was  of  the  confent  of  the  fin  to  fuch  declarationy  mr  was  he  party  ^XTi^^* 
to  the  tndenturcy  the  court  dircded  the  jury  to  find  the  ufes  •  accord-  jng  to  tbe  * 
ingly,  and  the  cftate  which  they  had  at  the  time  of  the  recovery.  Lat.  eftatc)—  • 
8au  PafcL  I  Car.  Argol  v.  Cheney.  ^^^7/;^ 

cording  to  Palm. 

2.  So  they  •  argued,  that  if  two  jointenants  fuffer  a  recovery,  and  f  2  -37  ] 

one  declares  the  uies  of  the  whole,  this  (hall  bind  only  for  a  moiety,  •  ^  ^^ 

unlefe  the  confent  of  the  other  be  proved.  Lat.  82.  in  cafe  of  Argol  Paim?405. 

▼•  Cheney.  «  s.  C.-.N07 

77.  S.  C.  ac<- 
CQrduitl/. 


S  2  (U)  Ufa. 


23f  fiftjJ* 


(U)  Ufes.  Contin|^cnt.  In  whaH  Cafes  the  Cp/t- 
tingency  (hall  be  laid  to  be  bdppened  to  raife  the 
Ufe. 

►,  T.    ♦    [i.  T  F  a  man  by  indenture  grants  a  rent  charge  of  2o/.  in  fee^ 
>.  pL  IS.         ^  payable  at  two  le&fts  by  equal  porddns,  ictl.  to  1.  at  MU 


Cro 

510 

•o^inslr  chaelmasand   loL  2t  hvLdy^dayj  znd  covenants  to  levy  a  fne  to  the 

that  Che  '  ujes  folkwing^  fclL  that  if  the  f aid  rent  he  arrtar  at  any  of  the 

10 1.  hcing  fcaft$  or  davs  of  payment,  and  no  diflrefs  ufon  the  landj  or  replevin^ 

fSuffident*  /«^4  kc.  thenJt  inall  be  well  lawful  for  the  grantee  to  enter  into 

caufeof  the  land^.tf;;^  to  retain  it  till  fatisfaaion  of  the  &id   arrearages ; 

•ntry ;  a*  and  afterwards  the  fine  is  levied  accordingly^  and  after  io7.  rent  is 

thf^KM  ^^^^''j  a^  ^o  diftre&  upon  the  land,  or  replevin  fued.    Thdugh 

•— ipoph.  ^  the  20  L  is  hot  arrear,  yet  the  Ufe  (ball  arife  by  this   inden-* 

J26.  Trin.  turc;  for  the  being  arrear  of  10 1.  is  a  being  arrear  of  all  the  rent, 

C^  iut  fh  **  *  diffeilin  of  part  is  a  difleifm  of  all ;  for  this  is  but  one  rentj  though 

court  was  '^^'  ^^^  fever al  days  of  payment.    M.  16  Ja.  B.  R,  adjudged  per 

divided.-*  totam  Curiam^  and  would  not  argue  it;  between  Havergill  and 

Jut  Ibid.  Hare.1 

147.  Mich*  ** 

36  Jactf  Refolved  by  all  the  juftices,  that  when  10 1.  oaly  is  arrear,  the  r«nt  of  ao  L  (haH  be  faid 
arrear,  whereupon  there  (hall  be  a  title  of  entry.— 3  Bulft.  150.  S.  C— — 2  Roll*  Rcp^  i*. 
Hill.  15  Jac.  S.  C.  isg^dL 


Foi.  8co.    (X)     Ufbs.     Relation.     From  what  Time  the  Ufe 
^^""^''^'^  fhallbe  faid  to  arife. 

Cro.  J.  $10.  ^1,  T  F  a  man  grants  a  rent  charge  out  of  certain  lands  by  inden- 

acconiing.'  ^^  ^'^  another  infecy  and  covenants  to  levy  a  fine  of  the  land 

ly.^Poph.   to  the  ufcs  following,  fcil.  that  if  the  faid  rent  be  arrear  and  no 

147.  s.  c.    dijlrefs  upon  the  land,  or  a  diftrefs  taken  and  a  replevin  fued,  or 

accorUinfe-    ^^^^^  ^^^^  ^f  ^^  diftrcfs,  or  pound  breach,  then  and  from  thence* 

Bulft.  250.  forth  it  fhall  be  well  lawful  to  the  grantee  or  his  heirs  to  enter 

a.  c.  ac-       into  the  land  and  to  retain  it  till  fatisfe<aion  of  the  arrearages  5  and 

•ordmgly.    ^^^  ^^  ^^^  ^^  arrear^  and  after  the  fine  is  levied^  and  then  a  dif- 

trefi  is  taken  and  a  replevin  fued  by  the  tenant  of  the  land.     It 

feems  that  the  grantee  cannot  enter  and  have  this  ufe  by  this  fine 

and  indenture,  becaufe  the  fine  was  levied  after  the  rent  was  ar- 

reary  though  the  replevin  was  fued  after  the  fine ;  for  the  being 

jrrear  of  the  rent  is  as  well  parcel  of  the  caufe  of  the  arifing 

of  the  ufe,  as  the  fuing  of  the  replevin,  and  the  words  {then  am 

from  thenceforth)  imply  that  it  (hall  be  from  the  fine  levied,  and 

not  for  any  caufe  before.  Dubitatur.     16  Car.  B.  R.  Doderidge 

.  and  Houghton,  that  it  ihall  not  arife,  and  Montague  and  Croke,  e 

contra,  between  Havergill  and  Hare.] 

•^  f  2  '8  1       21*  A«  covenants  with  B.  in  confideration  of  marriage,  to  fuf- 

l     ^    -^  fer  a  recovery  hefore  the  feajl  of  St.  Michael^  and  if  A.   before 

tht 


^e  faid  feail  doth  not,  then  he  (hall  be  feifed  to  ufe  of  B«  7r/« 
nity-term  pafTes  without  any  recvoerj  \  ho  ufe  (hall  arife  before 
the  faid  feaft  \  per  Pophanf.  Arg.  4.  Le.  j  70.  And  Per  Cladc 
J.  Ibid.  174.  pi.  276,  in  Sir  Francis  Engfefield's  cafe. 

3,  The  qu^ity  of  all  future  ufcs  is,  that  though  they  (hall  take? 
their  conllruftion  by  future  aft,  yet  their  inception  and  perfeftion 
precedes  the  irji  livery^  and  they  are  regarded  as  ufes  upon  the  prjl  ' 
Ttvery'y  as  if  A.  coveiunted  by  indenture,  in  confiderationof  |6oL 
received  for  a  nnarriagc  to  be  had  between  A.'s  fon  and  the  daughter 
of  the  covenantee,  t&t  if  the  marriage  does  not  take  efFed:i  he  and 
his  heirs  will  be  feifed  of  Black-acre  to  the  ufe  of  covenantee  and  his 
heirs,  till  re-payment  of  the  lool.  The  covenantee  dies,  his  heir 
within  age,  and  after  the  marriage  does  not  take  eft'edl,  it  is  there  _ 
(taken  that  the  heir  (hall  be  in  ward,  and  (hall  take  this  land  by  de- 
icentj  yet  all  which  wzs  in  the  fcithcr  was  but  inception  or  fu- 
ture ufe,  which  inception,  by  the  breach  of  the  marriage,  became 
ufe  in  perfection ;  but  this  was  after  the  death  of  the  &ther :  yet 
this  had  fo  ftrong  relation  to  the  time  of  the  commencement, 
which  was  in  the  life  of  the  father,  that  it  was  held  to  be  an  inhe- 
ritance defcended  to  the  heir.  Arg.  Mo.  517.  in  Lord  Buckhurft'$ 
cafe,  cites  3  Mar.    Br,  Feoffments  al  Ulibs  59. 


(Y)     RaifeJ,     How. 


!•  \KT  HEN  a  man  w^ll  raife  an  ufe  by  way  of  covenant,  there  There  mi 
^"    are  4  necejfary  things  which  ought  to  concur,     ifl.  A  ^c4tWy, 


muft 
a 


clear  and 


fufficient  conjideration^  as  of  blood,  or  marriage,  or  other  collateral  ^p^tMa  tn^ 
confiderations;  as  if  I  covenant  with  you,  that  when  you  infeoft'me  ten/.   And 
of  certain  land,  I  will  ftand  feifed  to  the  ufr  of  vou  and  your  heirs ;  S^^^f*  ^^ 
but  if  the  confideration  be  for  money,  the  deea  fljould  w  inroUcd,  ^{u^fg^ 
or  other  wife  no  ufe  will  arife.    adiy.  There  muft  be  a  d^fd{Q  teftify  Vcm.  140. 
this  agreement,  as  was  rcfolved  38  Eliz.  in  cafe  of  Cojlard  v.  Col-  ^  «<[«  o^ 
lard.     3  Jly.  He  that  covenants  muft  he  feifed  at  the  time  of  the  co-   s^lJJJgJ, 
venant,  as  was  refolvcd  37  Eliz.  in  Yclverton's  cafe,    ithly,  The 
ufes  muji  agree  with  the  rules  of  the  common  law  \  as  in  Chudleigh'^ 
cafe  a  man  covenanted  to  ftand  feifed  to  the  ufe  of  A.  for  years,  the 
remainder  to  the  right  heirs  of  J.  S.  it  is  a  void  remainder,  though  , 
by  v/ay  of  covenant  and  ufe ;  for  the  freehold  may  not  be  in  abey-  ' 
ance  \  per  Hutton  J.  Winch  59.  Hill.  %o.  Jac.  C.  B.  in  cafe  of 
Bucldev  V.  bimmoods. 

2.  Ufes  may  be  raifed  two  ways.  I  ft.  By  tranfmutatlon  ^  J«nk*  i« 
ijlate }  as  by  feoffment,  line,  recovery.  2dly.  Without  tranfmUn  P^*  3^^ 
tation,  as  by  bargain  and  fale,  and  by  covenant  to  ftand  feifed  tq 
the  ufes*  Now  to  raife  ufes  by  way  of  covenant  or  bargain  an4 
fale  there  muft  be  a  confideration ;  put  in  cafe  of  tranfmutatlon 
of  poffelfion,  they  may  arife  without  any  confideration  at  alL  Arg. 
Cart.  143.  in  cafe  of  Garni&  v.  Wentworth. 

3*  In  covenant  to  (bnd  feifed  the  ^J^f  continues  in  tht  covenanior 
iill  the  ixecution  oftbtufi\si  cefty  que  ufe)  whQ  for  that  muft  farti'^ 

S  3  0^r 
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rf^tf//  Qf  tbi  confidiration  of  natural  zffc&jotiy  which  is  the  confi-r 
deration  to  raife  a  ufe  by  covenant  to  ftand  feifed.  Kmomy  be  the 
confideration,  there  muft  be  an  inrolnuntj  and  the  deed  enures  by 
bargain  and  &le.    Gib.  301.  in  cafe  of  Goodtitle  v«  Pettoe. 


[2;?9]  (Z)  Arife.  Void  and  Good.  In  what  Cafes, 
scctu.  though  Jbme  Ufcs  arc  void,   or   take  not   Ef- 

(a'^s)         fedt,  yet  others  that  are  Good  fhall  arife. 

In  the  firft  I.  ^IT  H  £  R  E  is  a  great  difference  between  an  ufe  raifed  by  feoffs 
czU  it  is  all  J.    jfigntj  and  an  ufe  raifed  by  covenant  to  ftand  feifed  \  for  in  the 

f^ffor!  the  firf*  ^fe  *<^  feoffor  doth  difpoffefs  himfelf  utterly,  and  if  it  takes 

land  is  not  tSe£t  to  one  purpofe  it  ihall  take  efFe£t  to  another  purpofe.    But 

gone,  the  in  cafe  of  a  covenant  it  is  other  wife;  for  the  ufe  arifes  according  to  the 

anVthr"*  contrail,  and  not  other  wife.   Arg.  Le.  196.  in  Ld,  Paget's  cafe, 

trufl  i$  gone,  and  nochinj;  remains  but  a  bare  aiuhortty  to  raife  ufcs  out  of  the  podcfllon  of  the 
feoffees,  and  heiug  new  uf^i  there,  though /71M  art  vald  the  oiherJbAllJLmdi  hut  in  the  id  cafe  the 
covenantor  continues  in  p'^lfcjlion,  ami  the  ufck  limited,  if  they  be  according  to  law,  (hall  raife 
a4)d  draw  the  polTeflion  out  of  him  ;  but  if  not,  ihe  poffeflion  (hall  reni<«in  in  him  till  a  lawful  ufe 
arile,  Mhich  before  its  time  (hall  not  arife  for  any  <Uf,&  in  the  preceding  ufe,  Arg.  197.  Ibid.  *■ 
I  Rep.  154.  a.  b.  In  the  re^r  of  Chedimg  ton's  cafe,  cites  S.  P.  held  by  Maawood  Ch.  B.  ia  Ld* 
Facet's  cafe,       .i       S.  C.  cited  Arg.  Litu  Rep.  26a.  in  Beck*s  cafe. 


(A.  a)     Arife  in  what  Cafes,     hi  ReJpeB  of  t^e 

Intent. 

S.  p.  S  I.  ^Tp  HE*  intention  of  the  parties  is  the  principal  foundation  efthi 
Fox's'^fe  creation  of  ufes  \  if  by  any  clavfe  in  the  deed  it  appears  that 

•  s.  c.  the  intention  of  the  parties  was  to  pafs  it  in  poifeflion  by  the  com- 

citr<?  per  mon  law,  there  no  ufe  fhall  be  raifed ;  and  therefore  if  any  letter  uf 

Cur.Su!.  attormy  be  in  the  deed,  or  a  covenant  to  make  livery^  or  the  like, 

HiiK  i»  ^ere  nothing  ihall  pafs.  by  way  of  ufe,  but  according  to  the  in- 

Car.  2.  in  tention  of  the  parties  in  pofTeffion  by  the  common  law.     2  Inft. 

CAfe  of  c.m^ 

Pix  i  but  fays  thi5  intent  muft  have  three  ^yalif  cations,  viz.  Firf>,  It  muft  be  mamffjl  out  of  the  dred* 
»dlv,  It  muft  be  (tjrruahie  to  the  ruJtt  of  l.vtu.  jdlv,  It  mu(t  be  taken  upon  the  entire  detd;  for  et  ret  6f 

midtt  h^xbtnci  is  to  be  ^nfidered  \  and  to  this  purpofe  cites  the  cafe  of  Buckler  v.  Symonds ;  which 
fee  at (O.  4)  pi.  i- 

2.  A  recovery  was  fufFered  by  A.  to  the  intent  that  recoveror  Jhould 
make  an  eflate  to  A.  and  his  feme  for  their  lives^  remainder  feniori  pue- 
ro  in  tail,  remainder  over.  It  was  agreed  that  after  the  recovery 
fuffcred  the  recoverors  fliall  be  feifed  to  their  own  ufe  j  for  if  they 
fhall  be  feifed  to  the  ufe  of  B.  then  they  cannot  make  the  eftate. 
But  per  Southcot  and  Wray,  if  they  do  not  make  the  eflate  in  conve^^ 
nient  time^  an  ufe  Jhali  be  raifed  in  A.  againft  whom  the  recovery 
was  had.  And  they  agreed  that  this  word  (intent)  is  a  good  word 
to  create  an  ufe^  but  not  prefently^  as  the  cafe  here  is.  D.  l66.  Marg. 
pi.  8.  cites  rafch.  1 7  £1.  Humerilon's  cafe. 

3-A 


J.  A/«#  was  levied  by  A.  and  the  words  of  the  indenture  leading  4  ^'  *»• 
&e  ufes  were,  that  the  ime  fc;0J  /<rt;iV^  /9  the  intent  that  conufee  JbouQ  \y^*^  ^ 
make  an  ejlate  to  him  to  yjhom  A.  the  father  \  who  was  the  conufor,  s.  c!  by 
Jbould  name ;  and  a  provtfo  was  in  the  end  of  the  indenture^  that  the  name  of 
fionufee  fl>ould  not  befeifeato  any  other  ufe  except  unto  that  ufe  fpecijied.  fjjf«)a?-* 
It  was  held  by  all  the  jufttces,  that  it  mall  be  to  the  ufe  of  the  conu-  conUnglf. 
fee  in  like  manner  as  to  the  recoveror,  in  the  cafe  above,  and  after 
^e  nomination  they  (hall  be  feifed  to  the  ufe  of  fuch  ;iominee ; 
but  if  A.  dies  without  nomination^  then  the  law  will  fettle  the  ufe 
in  his  [heirs.]  D»  166*  Marg.  pi.  9^  cites  17  £1.  BeUnam  v.  Ba- 
tefton. 

4.  A.  feifed  In  fee  made  a  voluntary  feoffment  to  J.  S.  and  J,  Wl  [  24O  } 
and  their  heirs^  to  the  ufe  of  A,  for  life^  and  then  to  the  ufe  ofB,  and  And  fo  it 
his  heirs  for  ever;  zrAfor  default  ofijfue  of  the  body  of  B.  then  to  was  ad. 

the  ufe  of  the  right  heirs  ofthefaid  A. A.  died,  and  B.  entered  J^;*|^^*" 

andhy  his  will  devjfed  thofe  lands  to  the  leilbr  of  the  plaintifF,  and  thu  veiy^ 
then  died  without  ijjue,  and  the  defendant  was  right  heir  to  A.  the  deed,  upon 
fcofFor.    The  queftion  was,  whether  by  the  limitation  of  the  ufes  ^^^    ' 
in  this  feoffment  B.  took  an  eflate  in  fee-fimple,  orj  elfe  but  an  there;  up* 
eflate*tail  only,  (as  if  it  had  been  in  a  will ;)  K>r  it  was  agreed  on  oa  which 
all  fides,  that  fuch  a  limiution  in  a  will  would  be  only  an  cftatc*  {jj^*™*"' 
tail,  becaufe  the  limitation  of  a  remainder  over,  upon  his  dying  defendant 
widiout  ifTue  of  his  body,  (hews  that  \t  was  only  intended  the  heirs  recovered 
x>f  his  body,  and  the  intention  of  the  tefbtor  governs  his  wilj.     But  J.*»«  J^^^f- 
this  being  a  conveyance  in  the  lif&-time  of  the  feoffor  would  make  fj^helef- 
^  differenpCi  as  it  was  objeded,    Sed  per  Cur*    It  makes  no  dif*  forof  tho 
ference,  becaufe  it  was  a  conveyance  by  way  of  ufe,  which   has  plaintiff 
been  always  conjlrued  like  wills^  with  rejpe^l  to  the  intention  of  the  hlTefca. 
parties,  and  it  is  not  tied  up  to  the  ftri^  forms  of  conveyances  at  ment  here. 
pommon  law-    Judgment  for  the  defendant,     Carth.  343*  Hill.  6  C:)rch.  343, 
W.  J.  B.  R.  Rot  929,  Leigh  V.  Brace.  J^^^- 


(B.  a)  Ufes  ratfed  hy  an  improper  Conveyance^ 
being  conjlrued  as  a  proplr  Conveyance,  or  as 
another  kind  of  Conveyance. 

I.    A    Seifedof  30L  perann.  cwenants  that  he  will  fuffir  20  i  ^•^  if  the 
-"  •  per  ann.  to  defcend  and   come  to  his  daughter  and  heir,  ^^^* 
after  his  death.     Per  all  the  juftices,  this  does  not  raife  an  ufe  mty'^Uprt^ 
to  the  daughter,  but  (he  (hall  only  have  covenant,  if  it  be  not  Jumtdbyo^* 
performed.    D.  55.  Marg.  pi.  3.  cites  P.  24  Eli».  Z'iytfZ: 

in  the  cafe  ahove,  there  no  u(e  fball  arife  ;  but  ocherMrife  if  it  camioi  be  performed  hy  ^€i  in  Uw  % 
and  therefore  i^  in  the  c;ife  above»  the  covenant  h^d  been  that  the  so  1.  per  ann.  (houid  defcend 
to  a  llranger,  or  iu  the  daughter  and  a  ftranger,  there  the  ule  would  ariie  i  per  Andedoa  Ch.  J.  D» 
55.  Marg.  pi.  3.  Cites  P.  14  £liz. 

2*  A.  covenants,  in  confideration  of  natural  a^e^ion,  to  fhmd  s.  p.  agreed 

ifed  to  the  ufe  ( ' ' 

defcend  QX  remain 


Teifed  to  the  ufe  of  himfelf  for  life,  and  that  after  bis  deceafe  it  Jball  ^r  "J^*- 

main  to  his  coufm  £.  in  fee.    Rcfolvcd,  per  orones  J.  HTL3t'* 
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Francis  Angliac,  that  no  ufc  i$  raifcd  by  rcafon  of  the  faid  dif-jun^ive 
£ngiefield'8  (remain  or  defcend ;)  but  that  U  is  covenant  only.     Jcnk.  267* 

But'iTthe     P^'  75- 

word  drjtpi^  h?d  been  joined  it  would  be  otherwifc ;  for  there  is  cleAion  how  he  is  to  have  it.  D. 
Marg.  pi.  3.  cites  21  Eliz.  wheii  it  was  fo  held  per  Manwuod  and  Chute  in  Scacc.  and  cites  a  H.  7* 
|6»<'     Br>  Feolfmeots  to  Ufesy  pi.  16.  cites  21  H.  7.  iS. 

3.  If fuffjcient  agreement  appears^  the  word  (covenant)  is  not  w- 
teffary^  as  if  I  will  agree  and  declare  to  ftand  feifcd  to  the  ufe 
©f  my  fon;  per  Hobart  Ch.  J.  Winch,  61.  Hill.  %o  Jac.  C,  B. 
in  cafe  of  BuckleVv.  Simmonds. 

4.  Where  a  Jeed  is  void  in  the  frame  of  it^  as  where  A,  gave^ 
gf^anted^  and  confirmed  lands  to  fits  fin  after  his  death^  this  fliall 
not  enure  as  a  covenant  to  ftand  feifed;  for  it  had  been  void  if 
livery  had  been  made.  2  Vent.  319.  in  cafe  of  Samok  V* 
Jones,  cites  Mar.  50.  [pi.  78;  Trin.  15  Car.]  Pitfield  v.  Pierqe. 

[2/ri  1       5-  A.  feifed  in  fee  of  a  rent^charge^  gi  anted  it  to  a  kinfman  for 
^        life^  and   the  grantor  died   before   attornment.     It  was  refolved,  , 
W^  2*'^    mat  upon  the  fealing  and  delivery  of  the  deed  an  ufe  arofe.   Mod. 
Car.  2.  in     177>  178.  Arg.  in  cafe  of  Scudamore  v.   Crofling,  cites   It   as 
the  cafe  of    adjudged  in  the  late  time  in  C.  B.  in  the  cafe  of  Saunders  v. 

Walker      g     j 
V.Hall,      ^ 

cites  S.  C.  that  ottornmtnt  was  by  o»e  who  In  f,,^  firovtd  not  to  h  tenant f  and  fo  was  no  attornment ;  but 
that  it  was  oAjud^etft  Hill.  1655.  C.  B.  that  it Jhauld  enure  as  a  ccventtnt  to  fianA ffiJeA.-'-''^^*  C.  Cited 
Baynn  48.  Mich.  1 3  Car.  a.  B,  R.  in  cafe  of  Fos  t  zr  v.  Fos  t  e r,  fays  the  inAtxtur*  was  hy  th$  wdrAs 
Fives,  grants,  and  ojpo;iis  to  H.  and  M.  liis  wife,  and  John  8avil,  for  and  in  ccnfideratm  offfMdwiili 
hahendum^  to  H,  ^ird  id.  for  their  Uva,  the  rimainder  to  John  Savil  iind  tU  bdrs  of  bii  body.  And  by 
Hale  and  Atkiti.^,  though  the  conveyance  was  a  conveyance  at  common  law,  yet  an  ufe  did  anfe 
thereby.  Trin.  1657.  C.  B.  >  ^  S.  C  cited  by  Rookiby  J.  3  Lev^  37a.  in  cafe  of  Ofman  v. 
Sheaf,  as  remembeted  by  him  to  have  been  adjudged  as  a  good  covennac  to  ftand  foifed.— — S.  C- 
^ited  per  Cui*.    %  Vent.  261.  Mich.  2  W.  &c  M.  in  C.  B.  in  cafe  of  Lide  v.  Batker. 

6.  In  cjeflmcnt  on  not  guilty  plcadcdi  a  fpccial   vcrdift   was 
that  P.  the  fathery  feifed  of  land  i  Sept.  1640,  iy  deed  gave  to 
his  fon  in  thefe  words,  viz.     The  father,  in  conftderation  of  ten^ 
der  affeBiony  hath  ahfolutely  given ;    and    liveiy  was  indorfed^  but 
not  made-y  and  adjudged  an  ufe  did  arife  to  the  fon.    And  2i  dif^ 
ference  taken   where  the  father  by  feoffment  gives  to  a  ftranger 
to  the  ufe  of  himfelf  remainder  ever^  there  no  ufe  arifes ;  but  when 
the  conveyance  is  to  the  party  himfelf  there  the   ufe   will   arife. 
Arg.  Raym.  48,  49.  in  cafe  of  Follcr   v.    Fofter,   cites  Mich, 
1657.  Sympfcn  v.  Kcyles. 
5.0:  cited         7.  A.  feifed  in  fee,  by  indenture  between  him  and   B'   T^is  fin 
*  ^'^^}^^    -    of  the  one  part^  and  2  grangers ^  of  the  other  party  in   confidcra- 
of  Samo"  ^  rion  of  natural  love  to  his  fin^  giveSy  grant Sy  and  enfeoffs  the   2 
V,  Jones,     grangers  to  the  ufe  of  himfelf  for  life,  remainder  to  B*  in  tail 
male,  remainder  over  j  and  covenants  with  the  aflrangers  that  they 
Jhall  enjoy  the  [aid  land  to  the  ufes  aforelaid,  and  exonerated^  freed^ 
i^c.  from  other  incumbrances*     The  deed  was  fealed  and  delivered, 
but  no  other   execution  by  livery,  nor  by  attornment.     Refolved 
that  no  ufe  was  raifed  by  liiis  deed,  and  that  (A.  being  dead)  B« 
was  feifed  of  the  ancient  fee;   for  no  eftate  pafled  to  the  ftran« 
gers  for  want  of  livery)  and  no  ufe  for  want  of  confideration ; 
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and  had  it  been  raifed  to  thpm,  it  could  not  have  come  hssdc  to . 

A.  iind  B.  bccauTe  an  ufi  canmt   he   raifed  ufQn  an  ufe.     Here 

could  be  no  franfmutation  cf  pcJJcJJUn^   there  being  no   execution 

by  livery,  and  the  words  bting  give,  grant,  and  en&ofi;     Sid.  25> 

a6.  pi*  7.  HilL  12  Car.  a.  C.  B.  Hoie  v.  Dix. 

'8.  Nor  in  th«  Gaf«i  above  can  fhe  covinant  with  'the  Jlrangerty 

flf  above^  raife  an  ufe^  bccaufe,  i.  It  is  made  to  the  grangers,  2. 

Jt  is  made  between  the  parties  only,  without  msntion  oftheit  heirfy 

and  To  is  intended  to  be  pedbnai.     3,  If  the  deed  had  been  good 

it  would  enure  to  another  inttnty  yiZfi  to  free  the    land  from   in^ 

£tmtbran£e4.     Sid.  26.  pi.  7.  HiiL    12  Car.   2.  C.   B.  Hore   v. 

Dix. 

I).  A.  fcifed  in  fee  by  deed  inroUed^  did,  in  conjidereition  of  na-  *  Lo^:  ^ 

iurel  /?7A',   aidgmentation  of  her  portion^  and  freferme^A   of  E.  his  b.  r '^d- 

daughter  in  marriage^  and  for  othtr  good  and  valuable    conjider^  judged  ac- 

aitonSy  give^  cranty  bargain^  felly  alutty  enfeoffs  and  confirm  to  tht  cordingly, 

faid  E.  and  her  heirs,  with  a  covenant  f'r  her  quiet  enjoyment,  and  a  ^^^  ^ ^ 

Jpecial  warranty,     All  the  court  held,  the  land  ihould  pafs  by  way  cdinthc 

of  covenant  to  ftand  feiied.     Vent.  137.  141,  Trin.  23  Car.  2.  B,  exdiwjucp- 

•R.  Crofling  v.  Scudamore.  "^^^ir""; 

175.  pi.  i:.  5c  uDArsoRE  V.  Crossisc,  S.  C.  in  tlic  Exchequer  Chamber,  fays  that  no  confi- 
deratioB  oi  inuncy  \V3S  mt'Ltiouec!,  nor  was  the  deed  MiroUed,  nor  any  confideraiion  of  oatural  af- 
letfliou  exprelTeiiy  orlicrwiri^  Mi.ii^  what  is  implied  in  nan:)ing  the  grantee  his  daughter,  and  that 
«hcie  was  no  lisery  cii'orKc;,  nor  any  f»mnd  to  have  been  roade^nor  was  the  daugltterin  potflisi^ 
4ion  at  the  Caoie  ij<  ibe  making  the  decil ;  md  tkat  6  judges  were  for  affirming;  Che  judgment;  but 
Vaugh>m  Ch:  J.  and  Thmland  puJfncbaiDni  e  contra.  The  reafons  of  tlie  6  judges  were :  i.ThaC 
in  a  covenant  to  Hand  fcircJ,  th^Te  wnids  of  covenanting  to  iltand  feifcd  to  die  ufe  of,  &c.  are  not 
'abfoluteW  ncccffary  :  nnd  that  it  is  fnfficient  if  there  are  words  that  are  tantamount,  a.  That  no 
conveyance  admits  of  fndi  %arieiy  *  u£  ^nrds  as  does  this  of  a  covenant  to  iland  (eifed.  3.  Thac 
indges  Uave  always  ciid.'avouieJ  to  fupport  deeci-,  ut  res  magis  wAkai,  &c.  4.  Tiiatthe  grantor 
jn  this  cafe,  by  putting  in  plenty  of  wot  ds,  (hews  that  he  did  not  intend  to  tie  himfelf  up  to  any  on© 
fort  of  conveyance.  5.  'i  liat  if  the  wou!^  give  and  prant  had  been  alone  in  the  deed,  tliere  would 
liave  been  no  i^utltioo;  and  that  if  fo,  Uun  utile  per  inutile  oon  vitiator.*  ^.  That  every  msfti's 
deed  mnft1>e  taken  mdk  fironglv  againft  himfelf.  7.  Th^t  the  word^  give  and  grant  enure  fome- 
timc^asa  grant,  fometimes  :^  a  covenant,  fometimes  as  a  releafe,  and  muA  be  taken  in  that  fenfe 
which  will  beft  fupporf  the  ii'tcnt  of  the  party.  8.  That  the  very  point  of  this  cafe  has  received 
two  full  determinations. upon  deb.-)te;  a^id  that  it  wen  a  thing  of  ill  ^confcquence  to  admit  of  fo 
great  an  luicertainty  m  the  law  as  now  to  alter  it.  9.  T  hat  there  is  here  a'dear  intent  that  the 
daughter  ihould  have  this  eftate,  [viz.]  a  dced^  a  good  confideration  to  raife  a  ufe;  and  words  thac 
ve  tantamount  to  a  covenant  to  (land  feifed.  Wherefore  the  judgment  was  affirmed.-~-S.  C. 
cited  3  Lev.  37a.  in  ca£e  of  Of  man  v.  Sheaf.  Hk  T  nio^ 

10..  h.ftifed  in  fee  dies,  leaving  a  wife  and  fon  and  daughter,  a  Jo.  105. 

The  widow  enters  upon  the  eftate,  and  takes  all  tie  profits  y  the  fon  f*  ^'  ^*^"^ 

comes  of  age,  and  to  prevent  differences,  the  widow,  and  her  now  nui-  cordingly. 

band,  by  deed  {to  which  the  Jon  is  party)  covenant  for  love  andaf-  •— iShow, 

feSiion  to  Jlandfeifed  to  the  ufe  of  the  fon,  &c.  and  at  laft  l^efon  cove^  "a  adi' 

nanis,  that  if  he  die  without  iffue,  he  does  give  and  frant  the  lands  judged  " 

in  queftion  to  her  and  her  heirs.    The  fon  dies  without  iffue.    The  l*afch.  31 

mother  enters,  and  the  daughter  brings  cjedmcnt.    After  long  con-  Jj^^\*^j^^^ 

itderation  it  was  refolved  that  the  ufe  was  well  raifed  to  the  wife  by  tion  to  tho 

the  covenant,  being  the  intent  of  the  parties,     %  Lev*  %%i^  Triiv  mother 

30  Car.  2.  B-  R.  Coltn\an  v.  Scnhoufc.  amounted 

^  ^  •  to  a  cove- 

lUDt  toftand  feifed>  &c.  and  this  jiid(;mrnt  was  afterwardi  affirreed  upon  a  writ  of  error.' 
PoUex.  523.  S.  C.and  Ibid.  ^37.  (ays  it  was  affirmed  ia  th«  £«cUe<|uer.^— S.  C.  cited  3  Lev. 
472.in  cafeofOfm^n  v.Sbcaf.  .        .  -. 


A^govi  II.  A.  in  confideration  of  marriage  to  be  had  between  him  and 

r^*^*f^  M.  bjr  indentun  inroUidy  granted^  infeoffidy  and  confimud  to  J.  S, 

'Hul^h'  ^^^  ^^^  ^^^^^  ^c  manor  of  D.  to  the  ufi  of  bimfilf  for  life^  n-^ 

umdMlnmfet  mastuUr  to  his  intgndid  wife  for  her  life^  with  warranty,  there 

A^jf"!^  was  no  livery  or  other  execution*  A.  married  M.  and  died.    It 

^afgns"  ^**  argued  thiat  no  eftate  paflied  to  the  wife;  for  it  appears  by 

wihah'^  the  inrolment  that  the  intent  was  not  to  take  efie£l  by  cove«> 

wfaiMT*  nant  to  ftand  feifed;  and  if  there  was  any  valuable  confideration, 

deed!  bat  a  ^^  ^^  ihojuld  be  to  the  grantecy  and  a  truft  only  for  the  wife* 

iiamkkft  And  the  intention  appears  clearly  to  pafs  at  common  law;  fbr^ 

Jar  the  at'  |((.  Xhe  ufe  is  limited  to  arife  out  of  the  Eftate  of  the  grantees. 

Th^deT*'  ^^y-    ^^^  warranty  otherwife  would  be  deftroved.    3dly.   There 

wshuiorf-  is  a  covenant  to  make  further  aflurance  to  tfie  grantees.     But 

^»  Tiz.  no  judgment  was  given^    a  Jo«  i^  J.  Trin.  30  Car.  2*  B.  R.  Key 

tivtry  and 

fgifin  was  maJi  hy  tdtmrmmfj  wkh  t  Mank  left  for  his  nMRfy  and  m  vnhujfts  mJtrftdtfiht 

Svtiyf  though  thert  wer§  to  ihefiaUag  ohJ  delivay  ef  tht  ditd.  Thp  qtH^ion  w^s,  whether  this  ihould 
•Tiure  as  a  covenant  to  (land  feifed.  The  point  was  argued,  &  adjoroatur;  but  the  reporter  fays 
he  afterwards  heard  that  judgment  was  given  by  all  the  baronsi  that  this  o^atts  we^l  as  a  covenant 
uJt'mAf6fed\  and  that  they  relied  principally  jpon  ^he  cafe  of  Cruffing  v.  Scudamore.  %  Lev. 
SI 3.  MicK  19  Car.  a.  in  the  Escchequer,  Walker  v.  HalL  ^  S«  C  cited  3  Lev.  37a.  Arg» 
in  cafe  of  Oiman  v.-  Sheaf  j  and  faid  to  have  been  refolvcd  upon  diverfe  arpunents. 

Vem.  i%t:  \  2.  A.  by  deed  granted^  infeoffidy  and  confimud  his  land  to  truflees 
Chw  not  to Jiand  feifed  to  the  ufe  of  his  three  brothers  in  cgnjideratien  of  bloody 
tlv^  natural  love,  and  afFe<^ion ;  but  there  was  110  livery  made.    This 

ihall  work  as  a  covenant  to  ftahd  feifed ;  per  North  K.  And  in  the 
cafe,  though  not  taken  notice  of,  was  an  exprefs  covenant  that  cejiy 
ijue  truft  Jhould  enjoy  accordine  to,  and  for  and  during  the  eftates 
thereby  refpedively  Umitcd^  V^n^  IR^ep.  14;.  pi.  133.  Hill.  1682, 
Thorne  v.  Thome. 

13.  It  was  allowed  that  a  conveyanee  purporting  a  feoffimnt^  may 

operate  as  a  covenant  to  ftand  feifed.  Vern,  ^p.  pi.  38*  Pafth.  1682* 

Thompfon  y.  Atfield. 

3  Lev.  \dL       14*  C.  being  feifed  in  fee,  did  by  deed^  &c.  in  confidoration  ofm 

307.  Trin.    marriage  to  be  hadj  covenant  to  levy  a  fine  before  IVhitfuntide  next 

in^B  t^wB  fo"<^w^"gi  ^"^  declared  that  the  faid fine^  and  all  ojher  fines  levied  and 

s.  P.  wiis      executed  befprc  the  faid  feafl,  pqU  be^  and  the  faid  C*  and  his  heirs 

refolvedac*  fl)all  fiand  and  be  feifed  to  the  ufe^  6cc.  no  fine  %vas  levied  i  and  the 

amfii"u«'     queition  was,  whether  thcfe  •  laft  words  Ihall  amount  to  a  covenant 

the  very       to  ftand  feifed  s  and  adjudged  that  they  fhould  not ;  for  if  fo,  it  would 

fame  deed,    amount  to  a  Covenant  to  ftand  feifed  prefently,  and  prevent  the  le- 

v^CraQe?"    ^Y^^S  ^^  fine,  as  was  intended.    3  Lev.  i26.Pafch.  34  Car.  2.  C, 

*P         ^  B.  hule  v.  Cockerill. 

1^433  15*  And  the  cafe  above  is  not  lite  to  a  covenant  to  levy  afincj  or 
make  afeoffinent  before  fuch  a  day  to  fuch  ufesy  and  that  for  default 
thereof  or  other  defe£t  tn  the  conveyance  to  Jiand  feifed',  for  in  fuch 
cafe  there  is  a  time  left  for  the  levying  of  the  fine,  or  the  making  the 
conveyance  the  way  intended,  which  cannot  be  in  the  principal  cafe. 
3  Lev.  126.  Pafch.  34  Car.  2.  C.  B.  Hule  v.  Cockenll. 
Comb,  1 28.  1 6.  A  fettlement  was  thus,  viz.  if  I  have  no  iffue^  and  in  cafe  I  die 
Vu.  !a   '   without  iflus  of  my  body  lawfully  begotteiii  then  I  grooj  grant  and 

ion* 


scnfirm  my  land,  &c.  to  my  kinfwoman  A,  B.  to  have  and  to  hold  the  B.  R.the 

fame  to  the  ufc  of  myklf  for  life,  and  aft^r  my  deceafe  to  the  ufe  of  the  j^^^'  Jjjj^  ^ 

faid  A.  B.  and  the  heirs  of  her  body  to  be  begotten,  with  remainders  confidera-  . 

over.     Adjudged  a  covenant  to  ftand  feifed.  3  Mod.  237.  Trin.  4  tion  of Mto- 

Jac.  2.  B.  R.  Harrifon  v.  Auftin.  Cld't^tS 

lands  might  remain  in  his  blood  and  kindred.  The  whole  court  inclined  that  it  was  a  covenant  tq 
ftzwA  feifed ;  and  afterwards  jiidrment  was  given  accordingly  for  the  plaintiff.— '^Carth.  38. 9.  C 
and  chd  whole  court  ^eld  acc>  rJingly. 

17.  Where  the  htentm  of  a  deed  is  to  transfer  an  eftate  to  a  fmy  Biawhen 
and  that  the  ujes  Jhould  arije  out  of  the  eftate  fo  transferred^  as  where  'Jig^i^Z'tU 
A.  feifed  of  a  nverfton  mjee  expectant  on  an  ejtate  for  lifey  did  by  deed  tflatt  iiaend* 
poll  in  confidcrution  of  natural  love  to  his  wife,  and  6.  his  fon,  and  ^'^'^t'^' 
M.  his  daughter,  ghe^grant^  and  confirm  to  thefon^  all  thofe  lands,  &c.  ^^JJjJ,  Ly*' 
the  reverfion  and  rcverfions,  &c.  to  bold  to  hts  fon  to  the  ufesfdiow^  grant,  &c 
ing  (that  is  to  fey)  to  the  ufe  of  himfelf  for  life,  then  of  the  wife  for  and  the 
life,  then  of  B.  and  the  heirs  of  his  body,  then  of  M.  and  the  heirs  of  ^^j^Vre 
\itx  body,  &c.    This  deed  had  a  warranty  but  no  execution  befides  capable,mid 

jfaling  and  delivery^  either  by  inrolment,  attornment  or  otherwife.  the  confi- 
A.  died,  the  wife  died,  the  fon  died  without  ifl\|e,  yet  no  ufe  (hall  J^^^J^^ 
arife  to  M.  2  Vent.  318.  Pafch.  2  W.  &  M.  adjudged  and  affirmed  for  w'ant  of 
jn  parliament,  and  fp  reyerfed  a  judgment  in  the  exchequer  court,  dueexecu- 
Samon  V.  Jones.  ^^^ 

cannot  pafs  at  la^v^it  (hallpafs  hy  raifin;  an  ufe.  a  Vent.  319.  cites  a  Roll  a.  687.  Popplewbll's 
cafcy  and  Mod.  175.  Crofling  v  Scojlanwre. 

18.  A.  in  cadidcntionof  natural affe^iony  and  Ss.  to  himpaidby  »Vent.i49. 
bisjin^  dtdit  and  conceffit^  &c.     This  will  amount  to  a  covenant  to  J^jjJsTcf ^' 
Hand  feifed,  tl^ere  being  no  attornment.  But  then  it  muft  not  be  pleaded  according* 
as  a  grant*  but  as  a  covenant  to  ftand  feifed  exprefsly.  -Carth.  253.  ly— 3  ^^^» 
Mich.  4  W  &  M.  in  B.  R.  Baker  v.  Lade.  ^-^j^^, 

ly— *— 4  Mod.  149.  Barker  V.  Lade  S.  C.  accordiogly.^*»Skin.  315.  S.  C.  accordingly.*— Conch. 
19a  S.  C.  accordingly. 

19.  In  replevin,  the  cafe  was  that  J.  S.  granted  a  rent  charge  of^  Lev.  370. 
14  /.  a  year  to  A.  and  her  beirs^  ifluing  out  of  the  place  where,  &c.  Mich.  cw. 
and  An  by  died^for  the  love  and  affection  which  Jhe  did  bear  to  her  s.Ca^r- 
kinfman  B,  did  give  and  grant  to  him  and  his  heirs  her  annuity  of  14/.  natur,  but  * 
per  ann.     And  upon  demurrer  the  queftion  was,  whether  this  deed  aftcrtvards 
Aould  operate  as  a  covenant  to  ftand  feifed  ?  refolved  that  it  (hould,  ."  ^^^ 
jthe  coniideration  being  exprefl'ed  to  be  for  love  and  affection  to  her  cordingiy* 
kinfman,  &c.  and  that  the  defendant  had  done  well  in  pleading  it  — «  Lutw. 
as  a  conveyance  by  way  of  covenant  to  ftand  feifed)  forbad  he  J*^f5^(; 
pleaded  it  as  a  grant  of  the  rent»  it  would  have  been  void.  And  judg-  but  nothing 
ment  accordingly.    Canh.  307.  Pafch.  6  W.  &  M.  in  C.  B.  Of-  iaid  a»fo 
mere  v.  Sheafe.  J**"  ^'*"' 

by  court  or 

counfel,  (hough  3  Nelf.  Abr.  489.  pi.  98.  cites  S.  C.  from  thence  as  adjudged,  3ec.  nothing  wheredf 
is  there,  *  but  is  taken  from  what  Rook/by  J.  faid.  3  Lev.  372.  in  his  citing  the  caCe  of  Sanders  v. 

^*'''^'  *[244] 

20.  A.  feifed  in  fee  conveyed  to  feoffees  to  the  ufe  of  himfelf  for  Selea  Cafes 
99  ycarsj  remainder  to  trt4/lees  tofupport  contingent  remainders^  re-  '^^^*^  'I* 
mainder  as  to  part  to  his  wife  for  her  life^  remainder  to  bisfir/l  and  ^^  g\,' 

*  other  S«c.bvc 


244-  ^^^ 

s.  p.  <!Qes     ^fif^  ji^f  in  f^ii^  remaindi^r  to  his  -own  right  hctrsy  tvitb  a  fovinant 
»oi  appear.  ^^  ^^-^^  ^^  ^^^  ^^^^^^  ^^^^  ^^  ^^  |-^j j  ^^  tuas  fiifed  of  the  lanrf^  i>yirtf, 

0ndjhould  c^ntinutfofeifed  till  the  exfcution  of  the  faid  deed*  I^  was 
acguedi  diat  th^  deed  ^^ j^^^  bavf  tbefirce  afa  c^en^nt  Ufiandftiftd\ 
for  though  the  covenant  is  for  A.  and  his  heirs,  yet  it  if  not  that  be 
^nd  his  hfirs  Jball  be  fiijed\  fo  that  at  moft  the  covenant  can  bind  the 
lands  ealyfbr  bis  life^  and  tlic  land  muft  defcend  to  his  heir  at  laW| 
difcharged  from  the  corenant :  But  as  this  cafe  is,  it  is^impoBTible  the 
deed  fliould  have  that  efFeS ;  for  the  trnjiecs  being  Jirangers  in  blood 
to  A*  no  ufe  can  arife  to  them,  and  then  tlxre  will  be  no  eftate  of 
freehold  to  fupport  the  contingent  remainders ;  for  the  limitation  to 
A.  himfelf  is  only  for  99  years.  Ld.  Chancellor  was  of  opinion 
the  deed  could  not  enure  as  a  covenant  to  ftand  feifed,  for  the 
fccond  reafon  given  by  the  counfcl ;  but  he  tool:  ho  notice  of  the 
other  reafon.  Gibb.  146, 147.  Mich.  4  Geo.  2.  in  Cane  Jacjcfoa 
v»  Jackfon. 


(C.  a)  Arife  at  what  Time. 

:1.  T  F  before  the  ftatute  of  2J  H,  3.  a  man  willed  by  bis  tejlanunt 
•*•  that  his  feoffees  Jhould  make  ejlaie  tojuch  an  oney  an  ufe  was 

raiftd  prefently,  though  no  eftate  was  ever  made  by  the  ieoflees  ;  fic 

di£hun  fuit  in  C.  B.  Dal.  88.  pi.  3.  15  Eliz.  in  the  cafe  of  Audley, 

^ias,  Tutchet  v*  Daniel. 
-Mo.  lei.pl.  2,  A  line  was  levied  of  the  manor  of  R.  to  the  ufe  of  J.  S.  viz.  of 
*6  kf-i**'  ^tf  r/  of  the  lands  of  20  marks  value^  and  of  the  refidue  to  other  ufes ;  and 
EiMu  s.'  c.  it  was  held,  that  the  other  ufes  ihall  not  take  efFedl  till  eU&ion  made 
•-D.  3H»  of  the  20  marks  land.  Arg.  Mo.  494.  cites  D.  335.  Sir  Fr.  Cal- 
Tfur  il  thiop's  cafe,  and  Windham's  cafe. 
Eliz.  s.  c. 

$0  if  A.  c^.       J.  If  one  covenants  tofuffer  a  common  recovery  muithin  a  yeary  and  if 

^4th^B.  in  "^>  *^  *^^  fi^f'^  ^^  '*^  ^fi^ » ^^  ^'^  *^  XRvms  of  the  ye^r  pafs,  it  is  im-. 
confK^cra.  poffible  to  fuffer  the  recovery,  yet  the  ufes  fliall  not  arife  till  the  year 
lionofmnr-  ended.  Arg.  Mo.  328.  and  agreed  by  the  other  fide  Arg.  But  fays, 
tbe'feaao?  if  the  Covenant  had  been  thzt  before  2  years  in  term-time  he  would  (uf^ 
Si.  M>cha-  fir  €  recovery^  or  otherwife  Jland  feifed  to  the  ufes^  there  the  ufes  mall 
el,  ami  \fA,  arife  as  foon  as  the  terms  are  paired^  before  the  2  years  expire*  ]^o» 
^Zu!u       333-  *"  Englcfield's  cafe. 

Aa:i  mijufffffucbrtcevtryy  tb^n  he  Jhail  be  fafid  to  tbt  ufe  of  C  if  Trinity  Term  paffes  without  any  rtn 
covery  had,  yet  no  ufe  (liall  axMc  before  the  £»i4  feail.  Arg'  4  Le- 170.  and  ibid.  174.  per  CledQ 
J.  $•  V.  in  Sir  Francis  Ent^lcftdd's  cafp. 

4.  If  a  man  covenants  ^^t  after  his  death  his  f on  and  heirJhcU 
have  the  lands^  now  the  father  has  but  an  cftats  for  life,  and  the 
inheritance  is  vefted  in  the  fon.  Arg.  Le.  195.  in  Ld.  Paget's 
cafe. 

5.  A.  covenants  that  after  2j^years  he  and  his  heirs  will  Jiand feifed 
to  the  ufe  of  B.  his  Jon.  isfc,  there  thq  ufe  in  fee  vefts  in  B.  prefently, 
Arg.  Le.  195.  in  Ld.  Paget's  cafe.  ' 

^T.tdir^cly  after  the  death  of  A,,  the  ci^atc  for  24  years  made  to  the  covenantees  being  void  for  want 


[245] 

Andheiball 
enter  im- 


•  •  ■ 

«f  a  conitderattofi  i  biit  if  As  had  made  the  corennntees  exoeatorSy  and  charged  them  with  pay- 
ment of  debts,  it  liad  been  good  to  them  for  the  24  years.  Le.  194-  S.  C. 

6.  A.  ^ovenanirth^X.  after  his  death  he  and  every  one  that  Qiall  be 
feifed,  &c.  fiall  be  feifed  to  the  ufe  ofB.  his  brother ^  the  ufe  (hall  rife  to 

his  brother  prcfcntly.  Arg.  Le.  195.  in  Ld.  Paget's  cafe.  • 

7.  A.  covenants  to  ftand  feifed  to  the  ufe  of  B.  his  coufin  of  certain 
landy^r  life^  and  ofvthcr  land  to  the  ufe  of  another  coufin  for  life^  and 
after  to  the  \x{toj  a^d  confm  in  fee^  after  the  faid  two  ejlates  ended. 
The  eftate  of  the  3d  couiin  fhafi  commence  refpeflively  after  the 
two  eftates  ended.  Jenk.  272.  pi.  90, 


(D.  a)  Out  of  what ^  Things  they  may  arlfe. 

!•  f^OMMONy  wajy  orfiich  like,  granted  by  feoffees  in  ufe.  S.P.AS.C, 

*^  fliall  be  to  the  ufe  of  the  grantees.  Br.  Feoffments  al  Ufes,  cheu  g. 
pi.  10.  cites  14  H.  8.  4-.  J;',^^^ 

1 3,  14.  l^or  ex  natura  rei,  this  cannot  be  but  to  the  ufe  of  tlie  grantee.— —Ufes  cannot  be  rai- 
fed  of  fiich  thingi  qua  ipfo  ufu  coufuttatntw ,  us  commons,  ways  in  g'cfi,  outbonty  granted  to  a  man  and  his 
heirs  to  hiot  in  any  park^chafe,  or  forcft  ;  per  Doderidge  J.  Jo.  127.  in  Lortl  Willoughby's  cafcf-^ 
Cart.  46.  Arg.  cites  Cro.  J.  189.  Beaudly  v.  Brook. 

G.  Law  of  Ufes,  aS  i.  favs  that  thingi  which  are  wre  rlghti  cannot  be  conveyed  by  way  of  mfea  as 
oiumMSf  &c.  wayi  in  gr^fi ;  ioT  a  man  cannot  walk  over  ground  to  the  ufe^of  a  3d  perfon. 

•  '  * 

a.  A  ftim  of  nwney  was  ddiveted  to  J,  S.  to  the  ufe  and  behoof  of 
cwonHin^  to  be  deBveredto  her  on  the  day  of  her  marriage  \  and  hefort 
the  marriage  the  bailor  revoked  it.  Two  juftices  held  the  money 
countermandable,  and  2  e  contra.  But  Dyer,  who  was  then  abfent^ 
fays,  it  feems  that  the  property  of  the  money  cannot  be  chan^d  by 
the  words,,  to  the  ufe  or  beboof«  Dyer  49.  a.  b.  pL  7.  &c.  rafch. 
33  H.  8.  Lyte  v.  Penny. 

3.  Ufe  may  be  ofvileafe  or  chattle.   Agreed  per  Cur.     And.  294. 
Englefield's  cafe« 

4*  An  ufe  cannot  be  raifed  out  of  a  power,    Arg.  Le.  148.  pi. 
205.  in  cafe  of  Read  v.  Nafh. 

^    5.  In  cafe,  die  plaintiff*  declared  that  the  dektiizntfeipd  in  fee  of  *•  c.  cited 
the  lands  over  which  there  was  a  way^  and  of  other  lands,  by  indenture  ^I^^^iJ^* 
of  bargain  andfale  inrolledy  conveyed  his  lafids  to  J,  S.  infeey  with  a  17'car.  a. 
way  over  his  lands j  and  that  J.  S.  leafed  the  premiifes  to  the  plaintiff*,  in  cafe  of 
and  that  the  defendant  difturbed  him.    The  court  were  all  of  opinion  Jj^^JJ  •[[* 
that  by  this  bargain  ^ind  fale  the  land  only  paflfed,  and  not  a  way  over  and  that  a' 
the  fame,  becaufe  nothing  but  the  ufe  pafTed  by  the  deed,  and  there  pojpbiiUy  la 
cannot  be  thiufeofa  thing  which  is  not  in  efjo^  as  a  way,  common,  &c.  "jj*  J^^'PL 
newly  created,  and  no  ufe  can  be  raifed  by  bargain  and  fale,  and  confe-  ibid.  48.  ia 
.  quently  notliing  paflsd  by  the  indenture.  CrO.  J.  189.  pi.  13.  Mich.  S.  c.  ho 
5  Jac.  B.  R.  Bcwdly  v.  Brook.  "/s"^  ^sj^'* 

^  ^  '  that  a  pum- 

bility  is  not  a  thing  in  e(fe>  and  a  ufe  cannot  arlfe  out  of  it ;  and  fjiid  that  that  is  the  pinch  of  that 
cafe ;  and  adjoma*.ur*  * 

6.  One  feifed  in  fee  may  bargain  and  fell,  grant  and  demife  land  to  F  246  ] 
B.  and  his  heirs  to  the  Ufe  of  Qfor  years,  becaufe  he  has  a  fee-fimple. 

But 


a4<^ 


um. 


Bot  leflee  for  years  cannot  grant  and  fell  his  life  to  the  ufe  of  one  for 

years.  Brownl.  40.  a  nota  there. 
6.  Law  of  y^  Though  an  office^  as  the  office  of  great  chamberlain  of  England, 
»8i!  fays  ^^  perfonal  in  the  execution,  yet  it  is  real  in  the  perception  of  profits  ; 
the  Lords  and  therefore  an  ufe  may  be  raifed  thereof.  .  The  ftatute  of  27  H.  8. 
decreed  chat  jg  general,  and  the  word  (other)  hereditaments  is  very  fignificant,  and 
o^  high^  reaches  to  this  cafe ;  for  no  man  can  doubt  but  this  office  is  an  herc- 
chamher.  ditament,  and  other  than  was  mentioned  before,  and  fuch  an  heredita- 
lain  could  ment  whereof  an  eftate  tail  may  be  created  j  per  Crew  Ch.  J.  Jo. 
mnud  by    ^  ^7-  ^  Car.  in  parliament,  Lord  WiUoughby's  cafe. 

way  of  ttfe. 

8.  hfiigniory  confiding  of  homage  and  fealty^  the  fervice  being 
meerly  perfonal,  and  to  be  performed  by  the  perfon  of  a  man,  and  rett- 
ing in  feafance,  may  be  granted  to  an  ufe  in  refped  of  the  poffibility 
that  the  tenancy  may  efcheat,  which  perhaps  never  will  be  ;  per  Crew 
Ch.  J.  Jo.  117.  I  Car.  in  Ld  Willoughby's  cafe. 

9.  Pijiewardjhip  or  bailiwick  in  fee-Jimple  of  a  manor^  may  be 
granted  to  an  ufe  being  perfonal  offices  in  point  of  fervice ;  per  Crew 
Ch.  J.  Jo.  1x7.  in  Lord  Willoughby's  cafe. 

10.  So  a  liberty  oiretorna  hrevium^  which  is  perlbnal,  confifting  in 
execution  of  procefs;  per  Crew  Ch.  J,  Jo.  11 8.  in  Ld.  Willoughby's 
cafe,  cites  it  as  ruled  42  Eliz.  B.  R.  in  the  Countefs  of  WarwicK's 
cafe. 

11.  SocSzJhriivalty  of  a  county  \  per  Crew  Ch.  J.  Jo.  118.  in 
Lord  WiUoughby's  cafej  cites  3  Jac.  the  Earl  of  Cumberland's 
cafe. 

Therefore  12.  Where  is  is  faid  that  a  truft  cannot  be  raifed  out  of  a  truft> 

L^roanifei^  and  therefore  a  bargain  andJaU  by  deed  indented  arid  inrolled^  cannot 

between  a  be  limited  to  an  ufe,  becaute  an  ufe  cannot  be  lir^ited  to  an  ufe ; 

mur  and  yet  not  with  (landing  when  a>man  isfeifed  of  an  eftate  ofinberitana  of 

whcrcirfhe  ^^  office  holden  by  grand  ferjeanty^  wherein  there  is  required  truft  in 

•  that  hath  it  the  perfon,  yet  an  ufe^  which  is  a  pernancy  of  the  profits  belonging  t9 

h9infi:ber  tbatoffice^  may  beratfedofthe  eftate  of  inheritance^  otherwife  no  land 

y^  •?  '^''  holden  by  grand  ferjeanty  could  be  transferred  to  an  ufe,  nor  any  ufe 

Ttm^li^rf  raifed  out  of  the  fame ;  per  Crew  Ch.  J.  Jo.  118.  x  Car.  in  parli%- 

mudy  byth*  mcnt,  in  Lord  WiUoughby's  cafe. 

tmt  only  tmrt  pvcepuon  of  tbt  profiti  by  the pernnjton  of  the  ter. tenant  and  an  eJUi^e  of  inhtritanct,  wherein  the 
0WHer  has  bothJHS  in  re  (sf  jus  ad  remf  by  the  rule  of  the  commM  law,  and  for  the  profit  whereof  ihelaw 
gives  the  owner  remedy  by'writ  of  aflife,  and  a  praecipe  qucdreddat,  as  the  cafe  requUes }  and  the 
confidence  required  in  the  perfcxi  for  the  executing  the  cfiice  may  be  an  obje^Vioo  (tliougb  a  weak: 
one)  that  it  cannot  be  transferred  ovcri  but  not  that  an  ufe,  that  \$f  a  pernancy  of  the  profits  can« 
not  be  raifed  out  of  the  eftates»  the  truft  in  the  perfon  is  no  objection  at  all ;  for  the  ufe  refpedl- 
cth4he  eftate  of  inheritance,  and  not  the  perfon.  Per  Cretv  Ch.  J.  Jo.  xi8.  x  Car.  Li  ParliameoCy 
in  Ld.  WiUoughby's  cafe. 

9.  c.  cited  13*  All  lands  and  inheritance  local,  as  rents  in  efle,  advowfons  in 
G.  Law  of  grofsy  common  for  fo  many  beafts^  liberties^  franchifes  vifible  or  local, 
ftS^^that  aU  ''"^^  ^  conveyed  by  way  of  ufe.  Jo.  127.  by  Doderidge  J.  in  parlia*- 
landi  and      ™cnt  in  Lord  Willoughby  cafe. 

inheritances  14.  But  inheritances  perfonal^  which  have  no  relation  to  lands 
^i  may  be  gy  Iq^j  hereditaments,  cannot  be  conveyed  by  way  of  ufe,  as  an- 


nultUsi  per  Dodderidge  J.   Jo.  127.  i  Car.  in  Ld.  WinmigUby'g  an  ofe,  Ut 

^^*  prfomM  can 

be  snoted  to  an  ufei  as  MunuMtf  and  the  like ;  for  their  bavins  the  inheritance  confiftt  in  taking 
the  rentf ;  fo  he  cannot  have  the  froehold  upon  the  tnift  and  confidence  to  permit  another  to  take 
the  profits. 


\  can  be  granted 


15.  Nothing  that  paJTis  by  way  of  ixtlnguijhnunt 
to  an  ufe.  G.  Xaw  oft7fes>  he.  201. 


(E.  a)  H'o  wbo/e  life  a  FcofFment,  &c.  may  be.      [  247  ) 

See  tit. 
J.     A  F^^^^"^  ^r  S'^'  ^^  ^^  ^^^  ^^  ^^  ^^'^  ^^>  ^^  E^  *   '^^  "'^   Church. 

-^  is  nothing  but  in  confcicnce }  per  Yaxley.  Br.  Feoffments  j^a«>M« 
to  Ufcs,  pi.  29.  cites  1 2  H.  7.  27.  Wa.  «^ 

nanti  to  ftand  feifed  to  the  ufe  9f  int  bntbir^  an  nlien^  the  fatne  is  good,  and  the  ufe  will  arife; 
per  Curiam.  Godb.  275.  pi.  ^%i,  HilL  i6  Jac.  B.  R.  in  cafe  of  Godfrey  v.  Dixon.  ■  BtfC 

hy  Roll  Ch.  J.  the  chatKery  cannot  compel  one  to  execute  a  tnift  for  an  alien.  Sty.  ai.  Pa£ch»  z% 
Car.  in  cafe  oif  the  king  v.  Holland. 

An  alien  could  not  compel  the  feoffee  to  execute  an  ufe  1  for  it  is  contrary  to  the  policy  of  the 
law  that  an  alien  ihould  plead  or  be  impleaded  touching  lands  m  any  court  of  the  kingiiom.  G.. 
Law  of  UfeSy  See  43.  The  king  ihall  have  the  ufe  of  an  alien  upon  his  purchaf^  ;  for  the  ad- 
vantage a  roan  receives  from  his  duty»  can  extend  no  farther  than  the  (^ligation  of  that  duty  reachec; 
^ut  the  allegiance  of  an  alien  is  teroporaryy  and  therefore  fo  is  his  property ;  and  fince  he  is  kicft- 
pable  of  perpetualnefs  of  fubjef^ion,  he  cannot  he  proce^ed  in  any  eftate  that  is  of  perpetual  oood- 
nuance  ;  and  the  inconvenience  is  the  fame  if  this  be  a  freehold  at  law,  or  a  troft.  Ibid.— But  tiw 
king  cannot  feife  the  land,  but  may  have  a  fubposua  to  get  the  profits  or  the  eftate  execuced  to  hiniy 
Ibid.  204. 


2.  So  to  the  ufe  of  a  moni  is  good ;  per  Yaxley,  for  the  fame  rea-  a  monk 
fon.     But  quaere  of  monk,  and  yet  a  monk  may  be  executor.  Br.  cannot  havs 
Feoffments  to  Ufes,  pi.  29.  cites  12  H.  7.  27.  c\"u?e  he^i 

vowed  perpetual  poverty,  and  therefore  cannot  have  property ;  but  he  may  be  an  execuiori  be- 
caufe  puHetfed  to  anotlier's  ufe.  G.  Law  of  Ufes,  Jcc.  44. 

%,  A  feoffment  to  the  ufe  of  Ae  parijhicmrs  of  A^  is  void ;  by  the  An  ufecao. 
bcft  opinion.   And  a  diverfity  was  taken  by  Tre:raile,  that  of  things  J5Jfted*tol^ 
which  have  continuance,  as  feoffment,  leafe,  &c.  parifliioners  have  rj/biomtrsl^ 
iv>  capacity  i  but  contra  of  chattels  perfonal.  Br.  Feoffment  to  Ufes,  morethaa 
pi.  29.  cites  12  H.  7.  27.  ||}«,'»^^ 

per  Dyer,  t  Le.  z8.  in  Brent's  cafe.  G.  Law  of  tJfes>  Sec.  44.  fays,  the  liroiution  of  a  ufe  to 

the^oor  •fihtpanjh  of  D,  is  good,  though  no  corporation;  for  chough  they  are  capable  of  no  pre. 
perty  at  common  law  in  the  thing  trufted,  becaufe  the  rules  of  pleading  require  perfons  claimiof 
to  bring  themfelves  under  the  gift ;  and  no  indefinite  multitude,  without  publick  allowance,  can 
take  by  a  general  name*  yet  they  are  capable  of  a  truft ;  for  here  the  complainants  do  not  derive  |» 
themfelves  any  right  or  title  to  the  efUte,  but  ihew  that  it  has  been  abufed  and  mifemployed  by  tte 
ownersy  contrary  to  confcieoce.^— Ibid.  104.  S.  P. 

4*  Feoffinent  made  to  the  ufe  ofSaliJburj  Platn^  or  ofthi  moon',  the 
feoffment  is  good,  and  die  ufe  void ;  per  Brian.  But  per  Markham, 
:dl  is  void.  Qucre  inde ;  for  it  feems  that  the  feoflfinent  (hall  be  to  the 
ufe  of  the  fe^br,  becaufe  it  was  done  without  confideration.  Br. 
Feofiments  to  Ufes,  pi.  37.  cites  7  £•  4.^  16. 

5.  In  quare  impsdit  the  defendant  pleaded  a  feoffment  of  the  ma-  •$.?.  nor 
nofi  with  the  advowfon  appendant,  to  the  ufe  of  the  defendant /or  life^  >>  tbe  ufe 
anM  afier  to  tb$  ufe  of  the  king\  and  per  Cur.  the  king  cannot  take  ^J^jjj*  ^ 

but 


247 


me^ 


uw.  Br.      biit  hj  nlfltter  cStccbrd ;  *  for  he  cannot  ha^fnffM  iff  hh  ufe,  Bi^ 
^o^\  66.  Feoffments,  &c.  pi.  17.  cites  21  H.7.  28. 

ates  S.  C^  ■  "The  kinir  miif  b6  cefty  q«ie  ufe ;  but  cii«n  thb  declarator)  of  ufe^  and  the  eaavtjVKft 
itfelfy  mnft  both  be  ra^cter  of  reconlt  bccaofe  the  king's  title  i^  cnmpoanded  of  both  ;  I  (xf^  not 
appearing  of  record,  but  by  conveyance  of  record :  And  thcrefure  if  I  nv.t».tnt  wi/b  y.  S.  t9  itxff  m 
fiit  to  btm  to  the  king*s  ufc,  which  I  do  accordingly,  and  tiiis  ffced  of  covenant  be  no:  unoUedj  and  the  deed 
be  found  by  office, the  ui'p  vefteth  not;  btit  e  cooverfo  fit]  rarolled,  aiid  the  feufjhnent  AUb  be 
found  by  otiice,  the  uTe  vefteth.  Ld.  Bacon's  Readings  on  the  Statute  of  Ufas,  ^49. — ^But  if  I 
levy  zfine^  or  infkv  a  recovery  to  tbt  kinvi  ufe^  and  declare  the  vjc  by  dui  of  covmant  irtroUid,  though  tie 
kwg  be  not  pca^ty^  yet  it  is  good  enough.  Ld.  Bacon's  Reading  on  the  Statute  of  Cfes,  350.— —G. 
Law  of  Uies,  &c.  44.  fays  tliat  ttiough  the  king  cannot  have  feoffees  to  his  ufe,  becaufe  be  cannot 
take  but  by  matter  of  record  ;  yet  be  may  take  it  ivben  the  ufe  is  found  of  record,  'where  an 
•fliee  is  found  of  the  whole  mauer. 


[248] 


6.  A  fine  was  levied  to  J.  S.  t9  the  ufe  of  B.  for  life  j.  and  after  ta 
the  ufe  of  the  children  ofC,  procreatis.  C.  at  the  time  of  the  limita- 
tion, h^  2  fons,  and  before  th6  death  of  fi.  had  ifTue  two  daughters.. 
It  was  adjudged  by  3  juftices,  but  Ow^n  e  contra,  in  this  cafe,  that 
the  daughters  poftnatae  ihould  not  take,  but  onlv  the  children  which 

MfeTaod^^^    Were  in  ef^  at  thetime  of  the  limitation.  Cro.  E.  334.  pL  i.  Trin.  6 

after  to  the    Eliz.  C,  jB.  Frederick  v.  Frederick. 

itfb  of  Ms  ' 

firft  iffui  mah  hereafttr  to  bt  bvrn  \  here  no  ufe  vefb  in  the  foa.  Arg.  DaL  xi).  pL  4. 16  EUz.  ia 

•ilte 


Ifone 
make!  fe. 
offitnetit  to 
the  «fe  of 
liiiiifelf  for 


^ilbtit'f  cafe. 


7  •  A  ufe  to  a  perfon  uncertain  is  not  void  in  the  firft  limitation,  but 
executes  not  till  the  perfon  be  in  eiTe  \  fo  that  this  is  politive,  that  an 
ufe  fhall  never  be  in  abeyance,  as  a  remainder  may  be,  hut  ever  in  ai 
perfon  certain,  upon  the  words  of  the  ftatute ;  and  the  eftate  of  the 
feoffees  ftiall  be-in  him  or. them  which  have  the  ufe.  The  reafonis, 
becaufe  no  confidence  can  be  repofed  in  a  perfon  unknown  and  un- 
certain, and  therefore  if  I  make  2i  feoffment  to  the  ufe  of  J.  S.forlife^ 
and  then  to  the  ufe  of  the  right  heirs  of  J.  D.  the  remainder  is  not 
in  abeyance,  but  the  reverfion  is  in  the  feoffor  (quoufque  ;)  to  that' 
upon  the  matter  all  perfons  uncertain  in  ufe,  arc  like  conditions  or 
limitations  precedent.  Ld.  Bacon's  Readings  on  the  Statute  of 
Ufes,  -^50. 

8.  5^  if  I  enfeoff"  one  /•  the  tfe  ofy,  5.  for  yearsy  the  remainder 
to  the  right  heirs  of  J,  £>.  this  is  in  abeyance  not  executisd,  and 
therefore  not  void.  Ld.  Bacon's  Reading  on  the  Statute  of  Ufes^ 

350- 

9.  A  f^r^^rtf//V«  may  take  an  ufe,  and  yet  it  is  not  material  whcdier 

the  feoffmentor  the  declaration  be  by  deed ;  but  I  may  enfeoff^  J.  S.  ta 
the  ufe  of  a  corporation,  and  this  ufe  may  be  averred*  Ld..  Bacon'A 
Reading  on  the  Statute  of  Ufes,  350. 


A  corpora- 

ti«n  may 

take  a  ufe 

without 

deed,  but 

cannot  li< 

mit  a  ufe  without  deed.  Ibid.  355. 


10.  If  a  man  covenants  tofiandfeifed  to  the  ufe  offuch  perfons  at 
y.  5.  (hall  name,  this  is  void,  though  J.  S.  names  onecrfthe  covenan- 
tor's fens.  But  if  a  man  covenants  to  ftandfeifed  to  the  ufe  of  fuck 
of  his  fins  or  coufins  as  J.  S,  Jhall  nanuy  this  is  good,  if  he  makes  the 
nomination ;  for  a  general  covenant  that  extends  &rther  than  a  man's 
own  kindred  is  void,  and  falls  not  within  the  equitable  consideration^ 
and  bein^  in  its  creation  void,  it  can  never  be  made  got>d.  G.  Law^. 
of  Ufes,  &c,  49. 

X  (F.  a)  Deed 


(UrcjBf*  h9 


(1?.  a)  Deed  and  Will.     Out  of  what  the  Eftate 
will  arife.   Out  of  the  Deed,  or  out  of  the  Will. 


I.     A  Man  made  zfeoffrmnt  to  C.  to  the  ufe  of  his  laft  willj  expnjfed  S.  C.  dted 
-^^  in  the  fame  aeea^  viz.    To  bis  own  proper  ufe  for  his  life,  and  ^'  ^J^  °^ 
after  to  S.  his  ion  in  tail,  &c.and  after  he  made  a  leafe  for  years,  and  ^6,^37.  That 
died.  And  it  was  the  opinion  of  the  court,  and  all  except  Shelley,  that  the  leafe 
he  may  alter  his  will  in  this  cafe ;  for  where  this  word  luill  is  exprejjed  ftiail  bind 
in  the  deed  orfchedule^  he  mav  alter  his  will  notwithftanding  the  other  [^  being  ox^ 
words  ;  but  where  the  ufe  is  declared  upon  the  livery,  without  this  prefsly  de- 
word  will,  there  he  cannotalter  his  will.     Br.  Feoffments,  &c.  pi.  i.  cUred  to  be 
cites  19  H.  8.  II.  ^.-.t^H, 

it  fuppofcs  a  power  in  him  to  chanjjc  it.— Ibid.  21a.  fays  ir  is  the  fame  if  he  fuffers  a  recovery 
to  •  the  ufe  of  his  laft  will,  .ind  declares  ufcs  by  ileed  in  the  mean  linle ;  yet  they  are  revocable, 
being  founded  on  a  recovery  fuffoi  ed  to  ufes  that  were  alterable  at  the  will  tif  A.  Therefore  in 
fuch  a  cafe  he  may  either  declare  new  ufes,  or  if  he  makes  a  leafe  for  years,  that  fhall  bind  the 
perfons  nominated  by  the  declaration  of  the  ufes  to  the  willy  cites  Hob.  349.  Bro.  337.  b.  19  H.  8. 
ja.  Dy.  166.  3»4-    '  *[249J 

2.  When  feoffment  is  made  to  Perform  his  willy  or  to  the  ufe  of  And.  245. 
bis  willy  and  after  the  feofFor  devifed  that  his  feofFees  (hall  have  the  P^*  ^59-  s* 
land  for  certain  time.     Adjudged  that  the  land  pafTes  by  the  will ;  £Vced  that 
for  there  is  a  diverfity  where  feoffment  is  made  to  the  ufe  of  a  will,  the  feoffor 
or  of  performance  of  a  will,  or  to  fuch  ufes  as  feoffor  jhall  declare  by  has  the  fee* 
his  will\  for  in  the  firft  cafe  the  ufe  of'^the  feoffment  immediately  J^"fh"Jhe^** 
executes  in  the  feoffor;  in  the  lafl  cafe  it  is  in  him  only,  for  want  und  asifno 
of  the  confideration  in  the  feoffees  till  the  will  is  made :  fo  that  in  feoflfmenc 
the  firft  cafe  the  devife  (hall  be  devife  of  a  tenant  in  poffeifion  of  jJJ^fjg^Lc. 
the  land ;  in  the  2d  cafe  the  will  fhall  be  but  inftrument  to  convey  i^^i.  pi. 
the  ufe  of  the  feoffment.     Mo.  280.  pi.  434.  Mich.  31  &  32  Eliz.  276.  s.  c. 
C.  B.     Batty  v.  Trevillion.  ^"'  «.  P. 

'  does  not  ap* 

pear. S.  C.  and  fame  diverfity  cited  Mo.  516.  in  Lord  Buck  hurst's  Cask,  tliat  whca 

the  reference  is  to  the  difpoficion  by  his  will,  there  tlie  will  is  the  fubltincc  to  guide  the  matten 
But  when  the  reference  is  to  perfons  whom  he  Ihall  name  by  his  will,  there  the  will  is  but 
ctrcumftance,  and  inftrument  to  name  the  perfons  ;  and  the  perfons  Ihall  take  nothing  but  the 
namifg  by  the  will,  and  ihc  fubjlance  by  the  livery.— Sec  pi.  3. 

3.  It  was  fefolved  by  advice  of  all  the  juf^iccs  in  England,  I  ft*  6  Rep.  17* 
that  when  feoffment  is  made  to  the  ufe  of  a  lajl  willy  t\itfoffor  has  \  J^'^^* 
the  land  again  by  the  ufe,  and  this  is  intended  to  the  feoffor  and  his  E\\t,  Siit 
heirs,     idly,  That  when  he  limits  the  ufe  upon  efiate  f  executed  to  EDtiARr> 

fuch  a  perforty  and  of  fuch  efiate  as  he/htjllname  by  his  willy  there  he  ^h^^f^ 
has  power  to  limit  a  ufe  by  the  will  j  and  this  (hall  not  enure  by  accoVdin-^l 
will  as  a  devife,  but  upon  the  ftatute  executed  as  lirnitation  of  ufe.  )y,  and 
3dly,  If  he  has  eftate  which  he  may  pafs  by  wil/y  and  has  alfo  a  power  ^^^^^^^^-^ 
ts  limit  a  ufe  of  the  fame  land  as' is  aforefaid,  that  in  fuch  cafe,  if  he   g.  r1*L-I. 
devifes  the  lana  generallyy  the  devifee  is  in  by  the  devife  in  eftate ;  Cro.  E  877. 
but  if  he  limits  the  ufe  by  fpecial  wordsy  he  (hall  be  in  of  the  ufe  upon  rl«  |*  f^^^*'' 
the  ftatute  executed.  .  4thly,  If  he  has  poxutr  to  limit  an  ufcy  and  no  ^s.  c.biit 
power  to  droife  the  land  in  r/latCy  there  if  he  Jcvifcs  the  land  gene-  .-.djornaiur. 
Vot.  XXlI.  T  rally, 
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— Cro.  J.  j'allv,  this  flxall  enure  as  a  J  limitation  of  the  ufe ;  bccaufe  other* 
V'  ^*-*T,-   wife  it  fliall  be  void,  as  in  the  principal  cafe  he  could  not  (kviro  the 

1 !  in.  2  jac.    ,,,  rill  I  L-  y^  1  z.  i 

B.  R.  S.C.  jlanu  DLcaulehe  had  conveyed  two  parts  betorc.  i\lo.  507.  pj.  77  j, 
andjudg-      Parker  v.  Sir  Edward  Clere. 

xnenc  af- 
firmed. And  Coke  Attorney  General,  faid  tluil  Hutttv's  cafe  m  the  evchequer,  after  argu- 
ment, was  adjudged  accordingly,  that  it  ihould  not  cuureas  a  c'cvife^  hui  as  a  hniitaiioa  upon 
the  former  feoffment ;  for  otherwife  the  will  would  be  uttrrly  vc  a  — .$.  C.  citeJ  Mo-  61 1. 
j»!.  84a.— Glib.  Law  of  Ufes,  21c.  211.  cites  S.  C.  and  :he  iliftincUon  as  above  in  Mo.— — S.  C. 
cited  ibid.  204,  205,  and  fays  the  reafon  of  the  diverfity  fcems  to  he  this,  in  the  firft  cafe  he  hav- 
ing limited  no  ufes,  and  having  a  ufe  to  him  and  Ms  h:irs,the  f&iffmetit  lo  botli  cafcb  being  made 
without  coiifideration,  the  ftatute  exocutet  the  eflatc  fully  in  him  agaui,  and  leaves  noiltin; 
in  the  fecffee;  but  in  the  latter  cafe,  there  being  ufes  exprefsly  named,  though  the  feoffor 
had  his  e(late  again,  yet  there  is  a  pollibility  'eft  in  the  fcottce,  wliich  becomes  ^n  citate  when  tho 
contingency  happens ;  but  then  ic  wdl  be  objected,  that  the  firit  feoffment  being  mai*e  upon  trult 
and  confidence  to  perform  his  lad  will,  thLs  was  a  ufe  in  contin;;ency  ;  and  fo  there  is  the  fame 
re^fwi  for  tlm  cafe  as  for  the  other  ;  but  it  may  be  atifweretl,  that  this  is  no  ufe;  or  if  it  were  one 
at  common  law,  yet  that  is  nowdcflroyetl  by  the  fcoffiee,  who  ca'i  never  perform  the  trull  re-^ 
pofed  in  him  becaafe  the  eftate  prefeotly  by  the  aH  out  of  him  ;  at  common  law,  it  might  be  a 
ufe^  for  he  had  an  eflate  in  him  ;  fo  that  he  could  perform  the  will  of  the  devifor.  But  in  the 
other  cafe,  the  will  is  but  a  direction  of  the  perfon<;,  and  tlie  edates  they  (hall  have  according  ro 
this  power  referved  upon  the  feoffment,  and  tt*ere  upon  the  original  feoffment  there  was  nothing 
for  the  feoffees  to  Jo. 

When  the  feoffinent  was  made  to  the  ufe  of  the  feoffor's  laft  will,  this  was  expounded  to 
be  no  more  than  referving  a  power  to  difpofe  of  the  land  by  wi)),  which  as  owner  he  might 
do  before,  and  not  th.it  he  defigncd  himfelf  to  raife  a  particular  authority  to  limit  an  ufe  to 
this  or  that  perfon  upon  the  feoffment;  fo  the  feoffinneiit  being  made  without  confideration, 
was  to  the  ufe  of  him  and  his  heirs;  and  therefore  when  hedifpofes  of  the  land,  though  he  did 
it  as  having  a  power  by  the  feoffment,  yet  the  will  took  effeA,  as  he  was  owner  of  the  l.ind.  But 
this  dtflindion  feems  to  roe  to  have  no  manner  of  reafon  or  ground  for  it  in  any  fair  conftru^ion. 
Gilb.  Law  of  Ufes,  2  io« 

*  i*  wVi  if  one  levy  s^Jitu  lofucb  ufes  at  btjhajf  namt  by  bis  tuill,  and  he  declares  them  after  by  his 
vr\\\,  yet  this  (hall  not  be  devife  of  the  land,  but  it  Ihall  pafs  by  the  eitate  executed*  Arg.  Mo. 
a6i.  pi.  4T2.  in  Lady  Grefham's  cafe* 

X  And  (hall  not  enure  at;  a  devife.  Arg.  Mo.  519.  cites  35  Eliz.  at  SCi  Alban's  term>  refolded 
in  the  cafe  of  Thomas  v.  Gwinn. 

♦[250] 

Itwasar-         ^  Feoffment  hy  A.  ofijeveral  acres ^  whereof  one  was  leafed  to 

fhon-h^a'  B.  and  the  other  to  C.  to  the  ufe  of  his  laft  will.     A.  7nakes  livery 

conveyance  on  the  feveral  acres,  but  B,  refufes  to  attorn* — A.  makes  his  will, 

may  enure  and  declares  the  ufe  to  himfelt  for  life,  the  remainder  to  a  ftranger. 

courfcT^t  ^'  ?^^^^^  ^"  ^^^^  '^  the  feoffee^  and  the  feoffee  dies.  Per  Cur. 
it  cannot  "I^his  docs  not  enure  to  make  attornment  and  furrender,  as  exprefs 
enure  for  furrender  will  i  for  exprefs  furrender  admits  the  reverfion  tO  be  in 
part  in  one    ^j^^  grantee  to  whom  the  furrender  is  made.    But  here*  before  at- 

courfe  and  »  ,  ,  ,  .  ,      -  ^  ^     , 

part  in  an.  tornment,  the  grantee  has  nothing ;  and  after  attornment,  the  par- 
other,  and  ticular  eftate  being  granted,  it  (hall  be  drowned  in  the  reverfion  j 
dcv[fr!nLr«  ^^  thou£h  the  words  of  the  devife  are  that  his  feoffees  and  all  other 
liUtullfi'  perfoiis,  v/hich  after  his  deceafe  (hall  be  felfed,  (hall  be  feifed  to 
for  one  acre  thc  faiiic  ufcs  bcforc  declared ;  and  of  B.'s  acre  he  has  no  feoffee, 
U^ifftZ^ure  ^"^  ^^  feoffment  void  for  want  of  attornments^  yet  it  was  agreed  that 
oflL  /tpjr"  ^^  devife  was  good.     2  BrownJ.  51.  Hill.  8  Jac.  C.  B.    Bone  v, 

went  for  the      StrCttOn. 

otbci  acr^ ; 

for  i  is  agreed  in  Sir  Rowland  Hiywood's  Case,  t  Rep.  35.  a.  6  Rep.  18.  a.  Sra  Edward 

Cl  rek's  Case,  and  alfo  in  this  cafe,  the  devilor  has  exprefsly  declared  tliat  the  Uitd  (hall  pafs  by 

the  feoffment,  and  that  the  will  fliall  be  but  a  declaration  of  the  ufe  of  the  feoffntent,  and  fo  no- 

thtnt;  Hiall  pafs  by  the  devife  ;  to  which  the  juflices  feemed  to  accord,  and  fo  it  Was  adjudged  ac- 

an  Jiogly.    a  Browni-  $^k    Ijuqc  v.  Stretton.  •  v 

5*  A. 


^    5*  A  fine  is  levied^  to  the  ufe  of  fiich  peribnsj  and  for  fuch  eftates,  J^*  39- 
fts  the  conufbr  fliould  limit  and  appoint  by  his  laft  will.     He  after  jn'iVc  court 
this  covenants  tojtand  feifed  ofthefi  lands  to  the  ufe  of  his  idfon  and  of  wards. 
his  beirSf  and  then  makes  bis  will',  and  difpofes  of  the  efiate  therein  Bran<l*s 
according  to  the  ptnver^     The  queftion  was,  which  of  thefe  difpoil-  "  *" 
tions  (hould  take  place,  the  deed  or  the  will  ?  the  will  was  accord* 
ing  to  the  power,  referved  upon  the  itne,  and  the  deed  intervened  be^^ 
Jire  they  came  to  execute  this  fower%     It  was  there  held,  that  having 
made  a  difpofition  of  the  eiiate  by  deed,  though  by  a  covenant  to 
ftand  feifed,  thax  (hould  take  cSeA  >  and  the  wil/y  though  made  ac* 
cording  to  the  power,  came  too  late  to  execute  it»  Chan.  Cafes,  lOO) 
lOi.  per  Holt.  Ch.  J.  in  his  argument  in  cafe  of  Bath  v.  Monta* 
gue,  cites  Lee  39.  Broad's  cafe^ 

6.  Copyholder  furrenders  to  the  ufe  of  his  laft  will.  The  will 
is  only  declaratory  of  the  ufes  of  the  furrender,  and  nothing  pafles 
by  the  will,  but  ail  pafles  by  the  furrender  $  per  Williams  J.  and 
agreed  per  Fleming  Ch.  J.  BulC  200.  Pafch.  10  Jac.  Se- 
mainie  v.  .  •  .  •  . 

7.  A.  infeojjfed  B.  and  C.  to  die  ufe  of  himfelffor  life^  and  aftef 
his  deceafe  to  the  ufe  of  fuch  perfon  or  perfons  as  he  mould  appoint 
by  his  wtU,  for  fuch  interefts  or  otherwife  as  in  his  faid  will  (hould 
be  fpecified.*-— — A.  made  his  will,  which  being  without  reference 
to  the  feoffment,  the  law  will  conftrue  it  as  the  will  of  him  that  is  . 
owner,  and  may  difpofe  of  it  as  owner,  and  not  as  declaration  of  the 
vfes,  which  is  an  authority  only  (  fo  that  what  the  will  was  fuificient 
to  pa(8  9»  a  will,  paQes  by  it ;  but  other  things  therein  devifed, 
which  would  pafs  as  by  a  declaration  of  the  ufes  of  the  deed,  will 
not  pafs ;  and  it  cannot  be  conftrued  a  wilrfor  one  part,  and  an  au- 
thority for  another ;  per  3  juftices  agatnft  Croke  J.  Cro.  Car.  38. 
pi.  5.  Trin,  %  Car.  C.  B.    Brown  v.  Tailor. 

8.  Sir  W.  D.  enfeoffed  feveral  to  fuch  ufes  as  be  /hould  dt flare  by  j^  ciicd  p«( 
his  willvti  writing.     If,  in  purfuance  of  that  feoffment,  he  had  li-  Fleming 
mited  the  ufes  by  his  will,  the  will  had  beca  but  declaratory  \  though  ^J-  * 

if  he  bad  made  ^feoffnunt  t^  the  ufe  of  the  will  it  had  been  otherwife,  iQ^ssMAt* 
according  *  to  \^ik  £dw.  Cleer's  Case.   6  Rep.  x8.  Vent,  m'scafe^ 
194.  Palch.  24  Car.' 2.  B.  R.  in  Sir  Ralph  Bovey'scafe.  "^^^^r^ 

will  is  ODiy  directory.— -xo  Rep.  86.  in  Loveis't  cafe* 

9.  And  Hale  faijd,  that  my  Lord  Coke  made  tl  feoffment  (provided 
that  be  might  difpofe  by  his  will)  to  the  ufe  of  the  feoffee  and  his 
heirs ;  and  refolved,  in  that  cale,  he  might  declare  the  ufe  by  his 
wiU,  which  (hould  arife  out  of  the  feoffment.  Vent.  194.  in  Sir 
Ralph  Bovey's  cafe. 

10.  If^fettlementht  made  and  lands  charged  with  fuch  a  fum  of 
money  as  a  will  Jhall  declare^  the  will  in  fuch  cafe  wiU  be  but  d^- 
elarative^  and  not  operative.     Cited  2  Vent.  367.  in  LoRp  Pa.W« 
irET*8  cafe,  as  the  cafe  of  Bond  v.  Richardfon. 


T  2  (G.  a)    Rulee 
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(G.  a)     Rules  rcUting  to  Ufes. 

X.  T  T  S  E  S  arc  not  allowable  but  as  they  are  confonant  to  the  rules 
^    in  law  and  nafon^  by  Anderfon  Ch.  J.  Cro.  E.  334.  Trin. 
36  Eliz.  C.  B.  in  cafe  of  Frederick  v.  Frederick. 

2.  This  rule  is  to  be  obferved  in  ufes,  that  in  every  cafe  there  is 
to  be  donor  and  donee^  who  (hall  take  as  well  in  limitation  of  an  ufe 
as  of  an  eftate  executed ;  and  though  the  common  law  knows  no* 
thing  of  ufe,  yet  now  by  thejiatute  an  ufe  is  an  ejlaie^  and  to  take 
fuch  an  eftate  there  ought  to  be  a  donee  \  per  Walmfley*  Cro.  £• 
334.  in  cafe  of  Frederick  v«  Frederick* 


(H.  a)     Good. or  not.     Limited  upon  what. 

I.  A'  N  ufe  to  be  raifed  on  an  impoffibility  (hall  itever  arife,  as  if  I 
-^^  covenant  to  ftand  feifed  to  the  ufe  of  B.  and  his  heirs,  afier 
the  end  of  a  term  for  years,  which  J.  S,  has  in  the  manor  of  D. 
whereas  y»  5.  has  no  term  in  itj  in  fuch  cafe  the  ufe  (hall  never 
arife.  Arg.  Le.  195.  And  S.  P.  admitted,  ibid.  199.  pi.  279.  in 
Ld.  Paget's  cafe. 

2.  An  ufe  (hall  begin  on  a  contingency ;  per  Gawdy  J.  and  citet 
27  H.  8.  5.  And  if  A.  and  B.  covenant  by  indenture  that  A.'s 
fon  fliall  marry  P.'s  daughter,  on  which  B.  pays  A.  100 1.  and  A. 
*  covenants  that  if  the  marriage  do  not  take  effed,  that  A.'s  feoffees 
fiiall  fufFer  B.  his  executors  and  affigns  to  have  the  ifTues  and  pro- 
fits of  certain  lands,  till  B.  his  executors  and  ^gn  (hall  be  con- 
tented of  the  (aid  100 1.  by  A.  his  executors  or  afligns,  there  if  the 
marriage  takes  not  eScQt  upon  fuch  contingent,  the  ufe  (hall  arife 
to  B.  Per  Manwood  J.  2  Le.  16.  pi.  25.  in  Brent's  cafe. 
Le.  164.  3*  Ayi/wn?  ufe  may  well  be  raifed  on  non^ferformance  rfa  con^ 

i66.pl. 355.  ditton\  per  Glanvil.     Cro.  £.  689.  in  cafe  of  Smith  v.  Warren, 
20  Eiiz.  in    cites  it  as  adjudged  in  PL  C.  Bracebridge's  cafe* 

bridge's  cale  accordingly.  ■  Mo.  90.  pi.  24.3.  S,  C  by  name  of  Hartwell  v.  Lucas. ■       1  Le. 

221  y  222.  pi.  281-  S.  C.       '      S.  p.  by  Mauwood  J.    2  Le.  16.  pi.  25.  in  Brent's  cafe. 

[  2  C2  1  (I-  ^)     Limited  tnfuturo. 

I.  T  F  a  man  covenants  that  after  his  deceafe  his  heirs  fhall  ftand 
^  feifed  to  the  ufe  of  his  younger  fon,  it  is  void  ^  per  Hobart 

Ch.  J.  Hob.  313.  in  cafe  of  Kibbet  v.  Lee. 
Soofa^tfr-       2.  Limitation  of  an  eftate  on  a  covenant  to  Jland feifed  m^yh^ 
ff  the  con-*  "lade  to  commence  after  the  anceJior*s  deceafe\  for  the  old  feihn  of 
fid'^ratinn     the  Covenantor  is  enough  to  fupport  it.  Arg.  2  Mod.  208.  in  cafe 

be  good  s        of  SoUthcOt  V.  StOWcl. 

and  fo  of 

limitation  of  lUc  iipon  fiaffment^  fiwy  or  rtcovtry  ;  for  ufe  is  volatile,  and  may  commence  in  /«- 
two ;  but  not  fo  where  the  eltate  paffca  by  Uvvy  to  avoid  abeyance  ^nd  the  incongruity  that  any 

Ihouia 
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ihonld  havto  a  particular  eftate  without  donor  or  Yeflfor ;  and  this  is  hy  mle  of  coniraon  law.  Bat 
in  the  cafe  ef  ufes  i:  is  raife^i  oat  ot  franktenemeat,  and  when  it  is  raifed,  the  ftatute  27  If.  8.  tranC- 
fers  that  to  the  polTelTion.    Jenk.  247.  pi.  37* 

3..  Where  a  new  rent  is  created,  though  for  life  or  in  fee,  it  ^"^  where 
may  in  its  creation  be  limited  to  take  efFeJt  at  any  time  in  future j  ^^^^^, 
becaufe  it  has  no  exiftence  till  that  time  comes,  and  fo  no  fufpen-  for  life,  or 
fion  of  any  freehold.     Carth.  308.  Pafch.  6  W.  &  M.  B.  R.  Of-  in  fee  to 
mere  v.  Sheaf.  commence 

tn  futurOf 
there  the  grant  is  void»  becaufe  there  is  a  rent  in  eife,  and  fo  the  freehold  of  that  rent  which  was 
in  effe  at  the  time  of  the  grant  will  be  fuipended,  and  therefore  fuch  grant  is  void.  Caith.  308* 
Of  mere  V.  Sheaf— —Carth.  351.  Ars*  S.  P.  in  cafe  of  the  King  v.  Kemp.— -—The /im«  law  of  a 
mrw  offset ;  and  the  fame  ditfei-cnce  is  between  a  new  and  old  office  as  between  a  new  and  old  rent. 
Carth.  35a.  Trill.  7  W.  3.  B.  R.  the  King  v.  Kemp. 

4,  A  feoffment  to  the  ufc  of  the  right  heirs  of%  S.  after  the 
death  of  J.  S.  is  a  future  ufe;  but  if  it  were  limited  to  artfe  after 
the  death  of  one  without  ifflie,  this  is  void,  without  a  particular  ef- 
tate  to  fupport  it.  So  is  Pell  and  Brown's  cafe,  unlefs  the  dying 
without  ifl'ue  be  within  a  certain  term,  as  within  the  life  of  a  man ; 
for  otherwife  the  law  will  not  expedl  the  vefting  of  it ;  but  will 
coiiftrue  the  limitation  to  be  void,  becaufe  the  poiHbility  is  foreign ; 
per  Holt  Ch.  J.  and  fays  that  Holcroft's  cafe  in  •  Moor  is  ex-  •  Mo.  486. 
prefs.  12  Mod.  39.  Pafch.  5  W  &  M.  in  cafe  of  Davis  v.  p^  ^86. 
Speed. 

(K.  a)     New  Ufes.    Where  well  limited  upon  a  re^ 

vocation  or  Power  referved. 

I.  A  Suffered  a  common  recover)^  and  13  H.  8.  declared  the  ufes 
^^*  to  be  to  the  intent  the  recoverors  Jhould  perform  his  will 
touching  the  difpofition  of  thof::  lands,  and  then  willed  fo  and  fo ; 
per  Dyer  Ch.  J.  A.  may  at  any  time  alter  this  will  and  the  ufes  di- 
reilcd  in  it;  for  will  and  laft  will  are  intended  all  one.  And  this 
indenture  is  quafi  a  will  which  is  changeable;  and  the  other  juf- 
tices  agreed  to  this  opinion.  D.  314.  b.  pi.  97.  Trin.  14  Lliz, 
Anon. 

2.  A.  feifed  in  fee,  and  having  ifluc  only  three  daughters,  B.  C.  ^,"'*^rj^^ 

and  D.  covenanted  to  fiand  feifed  to  the  ufe  of  himfelffor  lifcy  and  af^  ^*^'^'  \^^^ 

ter  his  deceafe,  then  to  the  ufe  of  his  daughters^  and  f  any  die  without  Kiiz. 

ijfue  their  part  to  go  to  the  furvivors  and  the  heirs  of  their  boMeSy  Mili  may 

provided  that  *  it /hall  be  lawful  for  thefaid  A.  to  limit  any  part  of  the  )";„  s^c?' 

faldlandby  will  for  the  advancement  of  any  perfon  for  Itftiy  lives  or  andjudjc- 

year Sy  for  payment  of  his  dihtSy  or  legaciesy  preferment  of  bis  fervants^  »^«nt  was 

or    other   reajonabu   conjideration.     B,  died  without  ijfucy  then  A  *   ^".^Vor 

esJRgned  great  part  of  the  land  limited  before  to  li>  to  D.  for  the  the  \^ra\\(a 

advancement  of  D.  and  the  heirs  of  her  body  for  1000  years.  w:«..i limit 

Adjudged  by  all  the  juftices  of  England,  that  the  limitation  for  ^J^  \;'^J^^ 

1000  years  was  void,  and  not  warranted  by  the  faid  provifp.     I  di;,t'.&c. 

Rep.  175.  a.  b.  Hill.  26  Eliz.  in  the  Court  of  Wards,  ivlildmay's  prcrrr  uenc 

cafe  ofhi^ici. 

*  vanu,  or 
other  reafonahle  confiderationsy  &c.  and  this  demife  for  loooyeirs  is  not  reafonabley  nor  can  it  \y^ 
for  the  advaacemoit  of  the  blgod  of  A.  which  wai  (Ik  intent  of  the  indenture  1  for  ic  dull  ^o 


CO 


253  Qfttf. 

to  D.*s  hu(band  if  he  farvi^es  heft  and  if  D«  furvives  him,  it  will  go  to  her  executor  on  her  <}eitH» 
and  h,v  no  p  ^'fTihility  can  go  to  the  heirs  or  hlood  of  A.  but  will  %o  to  (Irang^fs*  Befidei  C« 
by   he  indenture  \v<is  to  bave  a  part  of  it|  whereas  by  this  leafe  all  her  int<reft  in  efle6t  is  quito 

taken  away  contrary  to  the  intent  of  the  indenture Mo.  144.  pi.  %$•;•  S.  C    ■   '     Jeiil^ 

047.  pU  36.  S.  C. 

3.  M.  a  widow  made  a  feoffment  in  fee  to  the  vfe  of  herfelffif^ 
Itfe^  remainder  to  fl.  htr  youngeft  fon  in  tally  remainders  over,  reyer- 
fion  to  her  own  right  heirsj  with  a  power  of  revocation  on  tender  of 
10 1.  to  the  feoffees,  and  that  then  the  faid  ufes  (hould  be  void,  and 
that  Che  feoffees  fliould  ftand  feifed  to  fuch  new  ufes  as  fhe  (hould 
declare ;  afterwards  hy  another  deedjhe  did  revoke  the  former  ufeSj^ 
and  declared  that  the  feoffees  and  their  heirs  Jhouldftand feifed  of  the 
lands  to  the  ufe  of  G.  W^for  life^  remainder  to  herfelj for  lifey  r/- 
jnainder  to  B.  in  tail,  with  remainder  as  before ;  afterwards  B.  died^ 
leaving  iflue  a  daughter,  then  M.  died,  leaving  A.  her  eldeft  fon 
arid  heir.  It  feems,  that  if  A.  bad  entered  after  the  death  of  M. 
(which  he  did  not)  that  in  fuch  cafe  he  had'defeated  clearly  the  ef- 
tates  and  ufes  limited  by  the  firft  indenture  \  but  not  having  en-« 
tered,  the  Attorney  General,  thought  it  clear  that  the  eftate  limited 
in  tail  to  B.  was  not  avoided.  And  yet  it  feems  that  the  laft  limi- 
tation in  the  new  indenture  is  not  fufficient  to  fettle  good  ufes  de 
novo,  but  that  the  old  ufes  being  void  the  land  defcends.  Mo.  744* 
pi.  1023.  Pafcb.  42  Eliz.  in  the  court  of  wards.  Vernon's  cafe. 
Noy.  38.1  4.  A.  feifed  in  fee  infeoffed  J.  S.  and  J.  N.  to  the  ufe  of  himfelf 

^^B^rT*^'    yir  lifey  remainders  over  with  a  power  of  revocation  on  tender  of  1 2 a* 
S.  c.  but       &c«  to  the  feoffees,  and  then  the  faid  ufes  to  ceafe^  and  to  be  to  the 
9.  P.  does     ufe  of  him  and  his  heirs ;  accordingly  yf.  revokes^  and  by  a  new  deed 
not  appear,    declares  that  J.  S.  and  J.  N.  for  good  conjtderation  in  the  deed  ex^ 
prejpdj  fhouldjland  feijed  of  tlie  faid  land  to  the  ufe  of  himfelf,  &c. 
But  held  that  this  2d  indenture  is  not  fufRcicnt  to  raife  the  nevtr 
ufes ;  for  though  the  confidcration,  .(viz.  blood  and  affedlion)  be 
fufficient,  yet  he  does  not  covenant  to  raife  them  out  of  his  own  pofTef^ 
ftony  but  that  his  feoffees  Jhculd  be  feifed.     So  that  none  but  they  mall 
ftand  feif  d,  whereas  he  has  not  any  feojies^  zni  therefore  no  utecan 
arife.     And  the  intent  (hall  not  make  it  to  be  conftrued  that  he 
himfelf  (hall  (land  feifed,  feeing  that  he  has  no  feoffees.     Cro.  £% 
856.  pL  21.  Mich.  43  &  44  Eliz.  C.  B.    Atwaters  v.  Bird, 


[  254  ]       (^'  ^^     Limitation.     Good.     Fee  after  a  Fee. 

See  Execu- 

toiy  devife.  ,^    j^jj  q  pFAfS  NT  in  fee  by  A.  to  two  to  the  ufe  of  A,  and 

•^  B.  for  their  lives,  remainder  to  C.  their  fon  for  his  life,  and 
after  to  other  two  feoffees  to  the  ufe  of  the  heirs  of  the  body  of  C, 
&c.  All  the  judices  held  that  the  2d  feoffees  had  not  the  fee,  becaufd 
the  fee-  (imple  was  given  before  to  the  firft  feofFses ;  and  one  fee-  ftmple 
cannot  depend  on  another,  notwithflanding  that  itfter  the  deter-» 
mining  of  the  former  ufes  for  life,  the  fee-fimple  (hould  be  ve(hr4 
again  in  the  heirs  of  the  feoffor:  and  that  the  words  (diat  the  2d 
feoffees  (bould  be  feifed)  (hould  be  voii«    And  the  latter  ufe  is  ut^ 

tcrly 


tcrly  void,  and  (hall  not  be  raifed  by  indentment  But  othcrwife  it 
had  been  if  it  had  been  by  devijl\  Godb.  7.  pi.  9.  Pafch.  23  Eliz. 
C.  B.  Ancn. 

a.  A^fc'tjed  of  land  in  fee  and  of  other  land  in  reverjion  after  the 
death  of  '/.  tenant  for  life^  levied  a  fine  of  the  whole^  as  to  that  parcel 
in  pojp'fji'in  to  the  uie  o^himfelffor  life^  the  remainder  to  M.  his  wife 
for  Itfe^  remainder  to  B.  htsjon  and  heir  apparent,  his  heirs  andaf- 
fi:^ns  for  evi-r-,  and  as  to  the  other  parcel  \n  the  pofleffion  of  J.  after 
the  death  of  J.  and  A,  to  the  ufe  of  jB.  his  heirs  and  ajjigns  for  ever* 
Aid  in  cafe  B.  di^,  living  A.  then  the  whole  to  the  heir  of  A,  and  his 
heirs  for  ever.  B.  dies  leaving  iffue  C.  then  J.  and  M.  die.  A. 
conveys  the  land  to  a  ftrangcr  and  his  heirs.  And  whether  C.  or 
the-  grantee  of  A.  fliould  have  the  land,  is  the  queftion.  This  cafe 
was  argued  by  Pollexfcn  for  C.  the  heir  of  R.  and  he  reports  that 
the  court  was  of  opinion  that  the  claufe,  and  in  cafe  B,  dies,  ^r, 
being  by  way  of  limitation  of  an  ufe,  was  a  good  limitation  j  but 
that  no  judgment  was  given,  becaufe  there  were  divcrfe  imperfec* 
tions  in  the  vcrdi«ft,  but  that  a  new  venire  facias  was  awarded,  and 
afterwards  the  parties  agreed,  Pallex.  jz*  and  99.  22  Car.  2,  3.  R, 
Carpenter  v.  Smith. . 


(M.  a.)     Ufcs  upoff  Vfes. 

!•  T  ]  S  E  cannot  be  on  a  ufe.    See  (O  3)  pi.  4.  and  the  notes 
^    there. 

2.  Pojjejjion  is  transferred  to  the  ufe  by  the  ftatute,  and  therefore 
an  uje  cannot  be  exprelFcd  upon  an  ufe,  z&  feoffment  to  y,  S,  to  his 
own  ufe,  and  that  he  ihali  be  feifed  to  the  ufe  ofK.  H,  this  is  void  to 
R.  H.  becaufe  the  ufe  and  pofTeffion  was  to  J.  S,  before.  Mo.  46. 
pL  138.  Per  Brown  J.   Mich.  5  Eliz.  Anon. 

3.  A.  enfeoffed  B.  and  C.  (his  two  fons)  to  the  ufe  ofhimfelf 
for  life,  and  after  to  the  ufe  of  them  and  their  heirs,  ad  ultimcmi  vo^ 
luntatem  Juam  perimpUndam,  and  afterwards  dcvifed  it  to  D.  Per 
Gawdy,  D.  (ball  not  have  the  land,  for  an  ufe  cannot  be  limited  to 
ao  ufe.  So  that  when  he  limits  it  to  the  ufe  of  his  two  fons  and 
their  heirs,  he  cannot  afterwards  limit  it  to  the  ufe  of  his  Jaft 
will  ^  but  the  wordf,  ad  ultimam,  &c.  are  void  words,  as  to  the  li- 
miting any  ufes  thereby.  And  to  that  opinion  Clench  J.  agreed ; 
but  Y  enncr  J.  doubted.  Adjornatur,  Cro.  £•  38;^.  pi.  2.  rafcb* 
37  Eliz*  B.  R,    Girland  v.  Sharp, 

w     -  •    .J 

(N,  a)    Springing  Vfes.    What  are,  and  good«       [  255  ] 


!•   f  F   A.  covenants  with  B.  that  when  A,  Jhall  be  enfeoffed  by 
^  of  three  acres  in  D.  that  then  the  faid  A.  and  his  heirs,  and 


B.    «  Rep-  99* 

of  three  acres  in  D.  that  then  the  faid  A.  and  his  heirs,  and  all  *;^[,,^fj,\.d  in 
pthers  feifed  of  the  land  of  the  faid  A.  in  S.  Jhall  be  thereof  feifed  to  the  the  court  o£ 
ufe  of  the  faid  B.  and  his  heirs  \  there  if  A,  makes  a  feol&acnt  of  wafJ^. 


2J5  Ofetf* 

^^r  !1!L  ^^^  ^^^  ^"  ^*  ^^  ^^^'^  ^"  enfeoffs  A.  of  the  faid  three  acres  in  D, 

*^2^Sid.o8.  ^^^^  ^'*^  feoffees  (hall  be  feifed  to  the  ufe  of  B.  notwithffanding 

>  fay  I,  Arg.  that  he  had  no  notice  of  the  ufe ;  for  the  land  is  and  was  bound  with 

that  thij  was  the  ufe  afore(aid,  *  to  whofe  hands  foever  it  fliallcome;  and  it  is 

ChudJc/s     "^^  ^"^^  ^^  ^^*  ^^^^  where  the  feoffee  in  ufe  fells  the  land  to  on^ 

cafe.  who  has  no  notice  of  the  iirft  ufe.      For   in   this   firft  cafe  the 

ufe   was    not  in   efle  till  the  feoffment  be  made  of  three  acres, 

^nd  then  the  ufe  commenced,     Br.  Feoffments  9I  Ufes,  pi.  50. 

cites  30  H.  8. 

2.  Though  ufes  of  a  fine  by  A.  to  B.  are  upon  condition  to  fay 
to  A.  40 1.  per  ann.  for  his  life,  but  in  cafe  of  ^^1^//,  then  to  the 
ufe  of  A.  for  his  life.  Per  Glanvil.  J.  this  being  to  the  conufoi; 
himfelf  is  a  condition.  But  if  it  had  been  limited  to  afiranger  Xxx 
have  arifen  on  fuch  a  condition}  it  had  been  a  fpringing  ufe  to  him 
on  the  nonrperformance  thereof,  Cro,  E,  699-  pl^  23.  Trin.  4^ 
£iiz.  C.  B.     Smith  v.  Warren, 

3.  A  fpringing  executory  ufe  to  ariU  after  a  dying  without  iJTui 
the  law  will  not  expeft.  Per  Cur,  2  balk.  675.  Hill.  3  W.  &  M, 
in  B.  R.  in  cafe  of  Davis  v.  Speed. 

So  it  is,  if         4.  Feoffment  to  the  ufe  of  A.  and  his  heirs,  ^o  commence  4  year^ 

jt  were  to  rf.Qffi  thence*  is  good,  as  a  fpringing  ufe,  and  the  whole  cftate  re- 

afttrtU  mams  m  the  feofror  m  the  mean  time;    per  nolt.  Ch.   I.  2  oallc, 

iemtb  of^.  675.  in  cafe  of  Davis  v-  Speed. 

if  hi  dit  witboui  ijfue  wiibin  20  years ;  per  Holt  Ch.  J.  2  Salk.  675.  in  cafe  of  Davis  y.  Speed.— -^ 
22  Mo4>  39*  S.  C  anil  S.  P.  .      Mod*  120.  m  czfe  of  Fybas  v.  Mitford. 

Or  to  the  5.  Feoffment  to  the  right  heirs  of  B.     This  is  no  good  fpringing 

lrMasj.S>  ^^^^  P^*^  ^^^'  ^^^'  b^^^**f®  *^  *s  by  way  of  prefent  limitation.  Aliter^ 
jhaUnamef  where  it  is  future,  as  to  the  right  heirs  of  B.  after  his  deceafem 
it  is  good  if  1  Salk.  125.  p\  3.  5  W  &  M.  in  B.  R.  in  cafe  of  Latob  v, 
J.  s.  noini-  Archer. 

nate ;  per 

Bridgman  Ch.  J.    Rajrm.  83.  Mich.  15  Car.  2.  C.  B.  in  cafe  ^f  Bate  ▼.  Aroherft  and  Nortoi^ 

cites  I  Rep.  176.  b.  Mildniay*scafe»  and  8  Rep.  95.  Manning's  cafe. 

Mod.  i6i.         6,  If  A,  covenants  to  Jtand  feifid  to  the  ufe  of  the  heirs  of  his  own 
Pibusv?       ^^5  begotten  after  the  deceofe  of  B*     This  is  a  good  limitation  of 
Mitford.       a  fpringing  ufe  5  and  the  old  eftate  remains  in  A.  till  the  contin- 
gency happens ;  per  Holt  Ch.  J.  who  faid  that  this  was  the  opiniori 
of  Hale  Ch.  J.  Carth.  263.  in  cafe  of  Davis  v.  Speed. 

bargains  ''and 
future  ufe;  pc^" 


inUritance  of  tht  yft  mly  pajftsy  and  there  remains  an  eftattfor  ytars  by  a  kind  of  fubftra£lion  of  the  in- 
heritance or  occupier  of  my  eftate,  but  merely  at  the  common  law.  Ld.  Bacon  on  the  Statute  q| 
Ufes,  354. 

[  ^56  ]  (O.  ji)     Second,  or  Jbtfting  Ufes. 

I-  XT  O  T  E  if  a  man  made  z  feoffment  in  fee  before  the  ftatute 

*^^    of  ufes,  fnade  anno  27  H.  8.  cap.  10.  or  after  this  ftatute 

to  the  ufe  of  W.  and  his  heirs  till  J.  paid  40  /.  to  the  laid  W-  an^ 

then 
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then  to  tbi  ufe  of  the  fatd  A.  and  his  heirsj  and  sifter  comes  the  fia* 
tute  of  ufes  and  executes  the  eftate  in  W.  and  after  A  pays  to  W. 
the  40  L  there  ^,  is  feUed  in  fee  if  he  enters;  by  feveral.  But  by 
feme  A*  {hall  not  be  (ei(ed  in  fee  by  the  faid  payment,  unlefs  the 
feolFees  enter ;  quxre  inde.  And  therefore  it  feems  to  be  fureft  to 
enter  in  the  name  of  the  feoffees,  and  in  his  own  name,  and  then  the 
one  way  or  ^the  other  the  entry  fliall  be  good,  and  (hall  make  A.  to 
be  feifed  in  fee ;  and  therefore  fee  that  a  man  at  this  day  may  make 
9  feoiFment  to  ufes,  and  that  the  ukjhall  change  from  one  to  another 
by  aSi  ex  pofifa£lo  by  circumftancey  as  well  as  it  (hould  before  the 
fiatute  27  H.  8.  of  ufes.  Br.  Feoffments  al  Ufes,  pi.  30.  cites 
6  £.  6. 

2.  if  I  limit  an  ufe  jointly  to  two  perfons  not  in  ejfe^  and  the  on^  ^^  if  1^ 
conus  to  be  in  effe^  he  {ball  take  the  intire  ufe ;  and  yet  if  the  other  of  ^^^/|^ 
terwards  comes  in  ejfe^  he  {hall  take  jointly  with  the  former.     Ld.  tb<ufeofm9 
Bacon  on  the  Sta:ute  of  Ufes,  351.  wi/v  that 

fnyjirfi  bf^ttnfinfor  tbtir  iiveSf  and  I  marry  ;  my  wife  takes  the  whole  ufe,  and  if  I  afterwards 
liaveafon,  he  takes  jointly  with  my  wife.    Ld.  Bacoa  on  the  Statute  of  CJfes,  351. 

3.  A.  feifed  of  the  manor  of  K.  leafed  b  acres^  parcel  of  it  toj.  S.  2  Le.ftix. 
for  21  yearsj  without  any  remainder^  and  afier  lets  the  6  acres  to  J.  D.  ^'?^' 
for  26  yearsy  to  begin  after  the  expiration  ofthefirfl  leafcy  rendering  gji^^  q^  ^^ 

^ni/ 
10,000/.  wiwtn  15  aaysy  men  n  jnouia  oe  to  toe  ufe  or  nimjeij  ana  p  "^  j^j^ 
M.  his  wifcy  the  reverjion  to  Q  their  zdfon  in  tail,  with  divers  re-  tluc  rheat- 
mainders  over,  the  remainder  to  his  right  heirs ;  livery  was  made  of  tornmcn*, 
the  land  inpoffeffion^  and  not  in  the  fix  acresy  the  money  was  not  paid\  Jgrthc*  ^^' 
afterwards  5^0.  attorned  \  A*  and  M,  died\  the  firfl  leafe  ended  \  daysiigiid 
y.  Z>.  died\  M-  married  the  defendant;  C.  diflrcined  for  the  rent,  tonifefe- 
Ac  judged,  that  though  the  reverfion  of  the  6  acres  did  not  pafs  by  ^T^^    ». 

^.'   •',.  ^     '    .  ,  ^  1  -     r  T    o      r     i»  A    ules,ihougk 

the  livery  without  attornment,  yet  the  attornment  of  J.  b.  the  nrlt  the  fiiil 

leflee,  was  fuificient ;  and  although  the  ufe  to  the  feoffees  and  their  uCe^  did  aot 

heirs  was  determined  before  the  attornment,  yet  the  attornment  was  J^<=  «fl«<^ « 

good  to  pafs  the  reverfion  to  the  laft  contingent  ufe,  and  fo  the  title  dition  is^noc 

pf  C.  to  the  rent  was  good.  Mo.  99.  pL  243.   Hill.  14  £Iiz  annexed  to 

Harwell  v.  Lucas.  theftatcof 

the  land, 
but  to  Che  ufe  only ;  and  the  meaning  was,  that  the  feoffor  (hould  never  have  the  inheritance 
again  And.  ii  ;•  pi.  157.  S.  C.  hy  the  name  of  Bkaci>bridoe  v.Bracebkidce  but  S.  P. 

(does  not  appear.— —Le.  264.  pi.  355.  20  Eliz.  C.  B.  Br acf.nri doe's  cife  S.  C.  and  S.  P.  ad« 
judged  accordingly,  that  the  iimitaiion  beyond  the  firft  ufe  (hall  noi  be  defeated  for  want  of  at- 
tornment to  the  firft  ufes. 

4*  .Conveyance  by  fine  to  A.  B.  to  the  ufe  of  C.  D.  and  M.  his 
wife  for  liffj  remainder  after  their  deceafe  to  the  ufe  ofCVs  execu^ 
tors  for  fix  months^  and  after  the  fix  months  ended  to  the  ufe  of  E. 
and  the  heirs  male  of  his  bodyy  Temzindcr  to  C.  and  his  heirs,  ^r^- 
vided  if  C,  at  any  time  after  have  ijfue  of  his  body,  or  any  wife  of 
C.  at  his  deceafe  be  enfient  with  any  iffue  begotten  by  C.  then 
after  fuch  iJfue  had^  and  after  500  /.  taid  to  G.  or  tendered  and  re- 
nifed,  within  fix  months  after  the  birth  of  fuch  ifflie,  then  the  ufe  of 
$be  faid  lands  immediately  after  the  fix  months  expired  (hall  be  to 

C,  and 


^S7 


C  and  the  heirs  of  his  body^  and  in  default  io  C,  and  bis  heirs  for  ever* 
M.  dies,  and  C.  marries  N.  per  Plowden  and  Dyer,  before  the  per- 
formance of  the  contingent,  C  has  no  larger  eftate  than  be  had  be- 
fore.   D.  314.  pi.  96.  Trin.  i4Eliz.  Anon. 

5.  A.  made  a  feofFment  to  the  ufe  of  himfelf  In  tail,  remainder  tQ 
£.  his  fon  in  taiL  A.  died,  5.  entered,  and  by-  indenture  bargained 
and  fold  (without  any  words  of  ^cdi  &  conccffi)  the  lands  to  the  ufe 


J.  S.  and  his  heirs  would  ftand  feifcd,  &c.  to  the  ufe  of  B.  and  his 
heirs,  and  ij  B.  did  not  pay^  iic,  then  if  thefaid  y.  5,  did  n9t  pay  t9 
the /aid  B,  within  4  days  after,  10 1,  that  j.  S,  and  iis  heirs  Jhould 
thenceforth  be  fetfed  to  the  ufe  of  thefaid  B.  and  his  beirSj  &c.  and  B. 
covenanted  further  to  make  fach  further  aflurance  as  the  counfel  of 
B.  ibould  advife.  Both  failed  of  payrhent  \  B.  levied  a  fine  to  J.  S. 
V)ithout  any  cofijideration.  It  was  acjudged  a  good  feoffment  well 
executed  by  the  Kvcry,  notwithftanding  the  words  of  bargain  ^d 
fide  only ;  and  that  the  covenant  to  b^  fcifed  to  the  new  ufes  condi^ 
iionally^  upon  payment  and  non-payment,  being  in  one  and  the  fame 
deed,  Chould  raife  the  ufe  upon  the  contingency  according  to  the  li- 
mitation of  it.  Le.  25.  pi.  31*  Trin.  26  £liz.  B.  R.  Benicombc 
V.  Parker. 
Bpc  Cod-  6.  A.  made  a  feofFment  to  the  ufe  of  himfelf  for  Ufe^  remainder  to 

fe^d  licwn.  ^^^  wife  for  lifey  remainder  to  his  right  heirsy  with  VLprovifo  if  iiis 
ceivcdthe*  f<?n  interrupted  his  wife  it  (hould  be  to  the  ufe  of  the  ^wife  and 
reafon  her  heirs,    A.  made  a  leafe  for  years,  to  begin  after  *  his  deceale^ 

l!rif°caufe  ^^^  ^^^^*  ^^^  ^^"  difturbed  the  wife.  Refolved,  that  the  ufes 
the /'/*/»-  ^*^^  ^^^  ^'^  ^^  g*^^  ^^  wife  die  fee.  Arg.  Cro,  E.  765.  in  cafe 
timiudio  the  of  Wood  V.  Rcy^iolds,  cites  it  as  Hill.  42  £liz«  I'he  cafe  of  Leigh 
tight  hcirt     y^  Burton. 

nvai  tb€  an- 

ritnt  riverfi'-M^  and  no  ft?tu  efiatrf  and  a  nrtdUton  ccomot he  anmxd thereto.  Ibid.— Accordingly  Mo. 
74a.  pi.  102a.  Mich.  41  Sc  42  £liz.  fiarton*s  cafe,  S.  C.  fays  ic  was  to  be^in  after  tbe  *  wife's 
^ceafe*  Refolved  by  Popham  and  Andcrfoa  Ch.  /.  clearly,  that  thts  future  ufe  wa<i  checked  by 
the  leafe,  and  never  fhall  arife ;  b«t  fmce  it  could  not  .irile  at  tbe  death  of  the  wife,  by  reafon  oif 
the  leafe  for  years,  i*  is  deflroyed  for  ever ;  yet  not".,  (fays  the  reporter)  tlut  th-  Icafc  was  only  ah 
interefle  termini  all  the  time  of  the  wife's  life ;  and  the  difturbancc  which  ought  to  raife  the  ufe 
in  fee  to  the  wife^  was  made  in  her  life  before  the  commencement  of  the  lcafe«  G.  Law  of 

Vfes,  Sec.  13*,  1 59.  cites  S.  C.  ami  fays  the  wife  (hall  not  have  the  revcrfion,  becaufe  the  leafe  has 
altered  it ;  for  there  is  Che  fame  eftate  to  be  executed  in  tbe  wife  as  was  in  being  at  ttiedifpofitioix 
^the  particular  cllate. 

7.  A.  bargained  and  fold  land  io  B.  and  his  heirs  for  500 1.  upon 
condition  that  if  A.  paid  B,  500  /.  he  might  re-enter^  and  befeifed  to 
the  ufe  of  himfelf  and  his  heirs  j  until  he  attempt  to  alien  without  the 
aflent  of  B.  and  then  to  the  ufe  of  B.  and  bis  heirsj  and  zfine  was  le- 
vied to  thofe  ufes.  A.  paid  uie  500 1.  and  entered.  Afterwards 
A.  aliened  to  J.  S.  without  the  aCent  of  B.  Per  Ld^  C,  Egerton, 
No  ufe  will  arife  to  B.  becaufe  B.  entering  for  the  condition  broken, 
ought  to  be  in  of  the  old  ufe  and  eftate,  and  cannot  be  fetfed  to  the 
other  ufe ;  alfo  the  fine  was  levied  to  B.  by  which  B.  who  Was  the 
conufor,  and  alfo  bargainor,  who  came  in  by  the  u(b  of  the  fine, 
CTJitiotfiand fetfed  to  znj  oikitv  ufe^  for  then  there  (houid  be  ufe 

upon 


apoft  ufe.    Mo.  761.  pi,  1054.  Pafch,  3  Jac,  in  Chancery,  Hoi- 
loway  V.  Pollard. 

(P.  a)     Cejfer  of  Ufcs.     How.     And  in  what  Ca-  [  258  ] 

fes  they  arifc  again. 

I,  D  ENT  was  granted  by  fine,  with  cdndhlcn  that  when  dnf 
***•  heir  is  within  age^  that  the  rent  JhaU  ceafe  during  th0>  nonagty 
and  the /im^  recovered  dower  during  the  nonagey  ilf  cejfet  lexecutio,  till 
ike  full  age  of  the  heir^  Nota.  Br.  Judgment^  pi.  41.  cites  24  E. 
3- 61. 

2.  A.  levied  2ifine  of  five  yard-land  to  the  ufe  of  himfelffor  life^ 
remainder  to  the  ufe  of  B.  his  eldeft  fon,  and  M.  his  wile,  and  the 
heirs  of  the  body  of  B.  Provifo  if  baron  die^  living  A*  that  M. 
Jhall  have  one^yard  land  and  a  half  in  poffeffton  for  her  life  \  but  does 
not  fay  what  yard-land  and  a  half  in  certain,  B.  dies.  M.  enters, 
and  eleili  one^yard  land  and  a  half  Adjudged  by  all  the  Juftices 
except  Anderfon,  with  the  advice  of  Popham  and  Pefiam,  diat  th6 
ufe  for  the  life  of  'A.  ceafes  by  the  eleSiott,  without  entry  into  thi 
land  eletled  by  M.  Mo.  602.  pi.  832,  Trin.  39  Eliz.  C.  B* 
Marfhali  v.  Marfhall. 

3.  An  eflate  tail  may  ceafe  for  a  time,  and  yet  rife  again ;  and 
may  ceafe  as  to  one  perfon,  and  be  in  force  and  efie  as  to  another ; 
per  Hobart  Ch.  J.  Hob.  257.  in  cafe  of  Duncomb  v.  Wingfibld^ 
cites  Beaumond's  cafe, 

« 

4.  If  I  entail  a  contingent  nffj  both  eftates  are  alike  fubjedl  to  the 
contingent  ufe  when  it  falleth ,  as  when  I  make  a  feoffintnt  in  fee  to 
the  ufe  of  my  wife  for  lifoj  the  remainder  to  my  firft  begotten  pn^  I 
having  no  [on  at  thai  time^  the  remainder  to  miy  brother  and  bis  heirs  i 
if  my  wife  dies  before  I  have  anyfon^  the  ufe  (hall  not  be  in  me,  but 
in  my  brother  :  and  yet  if  I  marry  as^n,  and  have  a  fon,  it  ihall  di- 
ved n-om  my  brother,  and  be  in  my  ton.  Ld.  Bacon's  Readings  oa 
the  Statute  of  Ufes,  350,  351. 


( Qj^  a)     Ufes  interrupted. 

1.    T  E  S  S  E  E  for  Ufe^  with  condition  to  have  fee^  makes  a  leajo 
'*-'  for  years.     This  does  not  fufpend  the  power  to  increase 
the  eftate  by  tftc  condition.     Arg,    See  Mo.   612.   in  pi.  842. 
Anon. 

2.  Nothing  {i;/7/diflurb  a  future  ufe,  but  what  would  deftroy  a 
prefent  Ufe  at  common  law.     Arg.  See  Mo.  614.  in  pi.  842. 

3.  A.  levied  zfine  to  the  ,ufe  of  himfelf  and  his  heirSy  till  a  mar'-  ©•  I^w  of 
riagi  had  between  B.  his  fon  ana  M.  and  after  to  the  ufe  of  J.  for  |^^^f' *t^* 
liffy  and  after  to  his  executors  for  21  years,  for  payment  of  debts  s.  c.  thaf» 
and  legacies;  and  after  determination  of  the  ikid  term,  or  for  want  viz.  feoff. 
^limiution  of  the  fame,  to  the  ufe  ofB.  in  tail^  remainder  to  the  ™*'J[/jJ^\^* 

ufe  fee,  and  if 


2S8 


um* 
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B.  pays  fo  ti(e  of  A«  in  tail,  remainder  over.  A  devifid portions  to  his  daugh^ 
mw:)i&c.  ters  out  of  the  land  by  his  will,  and  died^  before  the  marriage^  feifcd 
then  to  B.  ^f  the  (aid  lands«  Afterwards  the  marriage  took  efFedl.  The  two 
dcvifesthis  Q^*  Juftices,  for  difficulty,  would  not  refolve  the  cafe ;  but  they  in- 
land, and  dined  clearly,  that  if  there  had  been  a  devife  of  the  landy  that  this 
i**'.  ^V^**  would  interrupt  the  rifmg  of  the  future  ufe  for  the  jointure  artd  the 
comingent  entail ;  but  they  doubted  of  the  devife,  becaufe  he  devifed  the  por- 
cftace;  tions  out  of  the  lands^  and  did  not  devife  the  land*  Mo.  731*  pU 
^^Th*  J o 1 8*    S trangewayes  v»  Newton* 

]u<l  devifed  portions  out  of  the  Und ;  for  that  could  not  alter  tlie  freehold. 

4.  A.  covenants  to  fland  ieifed  to  the  ufe  of  his  wife  which  fhallbe^ 
and  then  he  makes  a  kafe  of  the  land,  and  afterwards  takes  a  wife. 
This  is  fuch  an  interruption,  that  the  ufe  (hall  not  arife  to  the 
wife.  Lane*  61.  in  Sir  Edward  Dimmock's  cafe,  it  was  faid  by 
Bromley  J.  to  have  been  fo  adjudged,  but  that  in  Winter's  Case, 
4  Jac.  B.  R.  and  alfo  in  Russell's  Case,  though  it  feemed 
agreed  that  the  leafe  for  years  fhould  be  good,  yet  it  vras  not  re- 
folved  but  that  the  wife  may  have  freehold  well  enough,  by  virtue  of 
that  covenant. 

5,  Feoffment  to  the  ufe  of  A.  when  he  marries  my  daughter :  if  \ 
fell  the  land  before  A.  marries  her,  and  after  he  marries  her,  A.  ne^ 
ver  (ball  have  the  land*    Arg.   Litu  R.  254.  in  Beck's  cafe^ 


(R.  a)  Ufcs.    Forfeited  or  barred.     In  what  Cafes. 

I,  T  F  cc&v  que  ufe  be  attainted  of  felony^  the  lord  (hall  not  be 
^  aided  by  fubpcena  to  have  his  efcheat  \  and  if  the  heir  be  bar-* 
34!Tk«*  red  by  the  corruption  of  his  blood,  then  the  feoffee,  as  it  feems, 
5  £.4.7*  (hall  retain  the  land  to  his  own  ufe.  Cary's  Rep.  14,  15.  cites 
«»J  fay»       Brooke,  ta^ 

that  the         ^^^^^^  ^^ 

\!t\t  (hall  not  have  a  fubpcena  neither.'  Ufe  cannot  be  forfeited*  but  a  thing  in  pof- 

lefliou  or  feifin  only.  Br.  Feoffment  to  UfeSy  &c.  pL  x%.  cites  4  H.  7.  18.-— ^L^fes  are  not 
forfeitable  for-  felony ;  for  in  fuch  cafe  the  lands  are  caft  upon  the  lord  of  i^'hom  they  are 
kolden,'  for  want  of  heirs ;  but  an  vjt  is  btU  ofno^hody,  neither  are  they  forfeitable  for  treafon ;  for 
all  tenures  are  forfeited  by  the  breach  of  fidelity  and  duty  owed  to  the  lord  ;  for  the  tenants  take 
tbeir  eflates  under  that  condition,  and  confequently  all  breaches  of  allegiance  Forfeit  the  eft  ate  to 
the  king*  fuice  it  originally  came  from  him,  and  confequently  the  eftate  which  is  holden  may  be 
ftirfeited  |  but  an  ufe  is  held  of  m-koify.     )^ut  this  is  akcrulhy  tbtfiaiuu*     G.  Law  of  Ufes,  &c« 

Tk^f  39- 

2.  No  ufe  can  be  forfeited  at  this  day,  unlefs  it  be  of  ^r  chattle  or 
a  leafe  \  for  all  ufes  of  franktenement  are,  by  tlie  ftatute  of  27  H.  8« 
executed  in  pofTeffion ;  and  fo  there  is  no  ufe  which  can  be  for- 
feited, and  it  would  be  in  vain  to  ^ve  ufes  where  no  ufe  is  at  the 
time.    And.  294.  pl«  302.  in  Sir  Trancis  Inglcficld's  cafe. 


Br.  Feoff- 
ment to 

irfes,pi 


(S.a)    Ufcs 
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(S.  a)     Ufcs  changed.     In  what  Cafes. 

I.  T  F  cefty  que  ufe  of  at  manor  docs  bargain  and  fell  loL  land  Arg.  tku 
'■'  parcel  of  the  manor^  no  ufe  is  changed  for  the  uncertainty.  R^-  ^^ 
Bridge  12.  Arg.  cites  12  H.  7.  8.  B.  f;i'ys*thx 

in  cafe  of  limitation  of  ufe  it  is  otVierwifc 

2.  Where  it  was  found  by  office  that  it  was  covenanted  by  inden-  ButBroolc 
iure  between  tw$^  that  the  lands  and  tenements  of  the  one  fball  defcendy  ^^^??^ 
revert y  or  remain  to  his  fon  and  heir  apparent  in  confideration  of  the  jj^g  •[  JJj^ 
marriagCy  and  to  the  heirs  of  the  body  of  him  and  his  feme^  this  ihall  agreed  )if 
not  change  the  ufe  for  two  caufes,  the  one  becaufc  the  matter  is  aUihcjuf- 
ftiture,  and  to  be  done  and  not  executed,  the  other  is  inafmuch  as  ~^<'J^ 
the  party  by  this  disjunflive  (remain,  defcend  or  revert)  may  do  bcraiion,  in 
which  of  tnem  he  will ;  therefore  this  (hall  not  change  the  ufe,  but  the  cafeoC 
rtfis  in  covenant  expellant  to  be  done;  and  •  fo  if  this  matter  be  not  £^^.^^^^5 
done  accordingly,  there  is  not  any  remedy  but  by  a£^ion  of  cove-  county  «r 
nant;  per  Rede  J.    Br.  Feoffments  al  Ufcs,  pL  16.  cites  21  H.  North. 

m    ^o  whowac 

/•  ^°"  attainted 

with  the  Lon'fD ACRES  of  the  South  for  the  death  of  a  roan,  that  where  he  at  his  marriage  31  H*S« 
after  the  (tatute  ofufesmade  27  H.'  S.,covenanted  for  100 1.  and  in  confideration  uf  the  marriage^ 
tkat  hi  ami  bit  hairSf  and  all  perff>ns  feifed  of  his  lands  and  tenements  in  H.JhoulA  ht  ihtvtoffeifid  /• 
the  nfe  tf  his  feme  for  term  of  her  life,  and  after  to  the  heirs  of  her  body  by  him  begotten,  that  this 
ihall  ch^ng?  the  ufe  well  enough^  and  is  very  good  j  and  tlierefore  the  land  W4IS  faved,  and  wa« 
nU  forfeited.    Quod  uota*  r*26ol 

3.  If  feoffee  makes  feoffment  with  warranty  in  deed  or  by  dediy 
which  cafe  implies  a  recompencey  yet  this  (hall  not  alter  the  ufe. 
Arg.  D.  10.  pL  31.  Trin,  28  H.  8, 

4.  A.  man  cannot  change  z  ufe  by  a  covenant  that  is  executed  be^  ^t  of  core- 
fore.     Br.  Feoffments  al  Ufes,  pi.  54.  cites  36  H.  8.  Per  Hales.      "^IW^^ 

aft  of  /r.  5.  becaufc  ^K  S,  it  tit  coufin.  Br.  Feoffments  al  Ufes,  pi.  54.  cites  36  H.  8.  per  Hale$.-« 
Or  hecaufe  W.  %,f**iietim  bcf^rt  gave  bim  %oi,  unleft  the  20  L  was  given  to  hare  tlie  fame  land. 
Br.  Feoffments  al  Ufes,  pL  54.  cites  36  H.  8.  per  Halei. 

5.  But  contrary  of  a  confideration  prefent  or  future  for  the  fame  ^f  for  100/. 
purpoje,     Br.  Feoffments  al  Ufes,  pi.  54.   cites  36  H.  8.    Per  p^idfortbt 
Hales.  L^^aftb, 

time  cjtb€ 
€ovotantj9r  to  Ctpald  at  an  nfter-day,  or /or  m»irry:mg  Us  tltuf^btOf  Or  fuch  like  ;   per  Hides«  but  feve- 
ral  contrary  in  the  ti.ne  M.  i.  and  Uiac  it  may  be  good  for  confiderjiiun  palTed.    Br.  Feoffments 
al  Ufe&,  pl«  $4.  cites  36  U.  8. 

6.  If  2i  feoffment  be  by  indenture  rendring  renty  it  fecms  that  this  S.  a  cited 
docs  not  alter  the  ufej   for  this  rent  makes  no  confideration;  be-  ^l^'^^^ 
caufe  it  iflfues  out  of  the  land,  and  the  feofVce  (hall  be  feifed  of  it  to  q/  Bakker 
the  ufe  of  the  firft  feoffor,  &c.     Quaere  indc.     Arg.  D.  10.  pi.  31..  v.  Krai  &s 
in  cafe  of  the  Abbot  ot  Uury  v.  Bokenham.  ^^  >y»*^- 

^  ham  J.  con- 

tra ;  anJ  uhferved  th:«t  this  cafe  is  mnt^e  a  qucre  in  the  book. 
I''*»on  A  bargain  tmi  ,../'  to  make  a  tenant  to  a  t>  .cclpt^  a  rcferv«iiioii  oi  a  ptpfsr^ornf  without  aof 
mont-y  m  'iirioneU,  i^  .t  gt*u.i  confideration  aujitoi^cd.     a  Mod.  249.  253.  'irin.  29  Car.  at  C.  2. 
Baiker  v.  KeK.-*— *a  Ve»ii.  35.  Pafch.  31  Car.  a.  C.  B.  the  S.  C.  rcfuived accordingly. 

?.  If 


96a  SlfeiBt^ 

J.  If  A.  in  C9nJidiration  thai  B.  had  conveyed  lands  to  him  in  fii 


ufe  ihould  be  altered  immediately,  the  covenant  could  not  poifibly 
be  performed.    0.96.2.91.41.  Hill.  1  Mar.  Sainton's  cafe. 

8.  Covenant  y^r  marriagt  or  money  that  B,  /hall  have  the  manor 
ofD.  by  exprefs  words>  this  (hall  change  the  ufe.  D.  96.  pL  41* 
in  B^ntoo's  cafe. 

9.  A.  covenanted  y^r  love  and  favour^  and  diverfe  odi^r  conii** 
derations  her  moving,  to  ajfure  fuch  lands  by  recovery  before  fuch  a. 
day  to  7>  S.  (who  had  married  the  daughter  of  A.  and  were  parties 
to  the  £ud  indenture)  his  heirs  and  ajj^nsy  to  fuch  ufesy  &c.  therein 
afier  to  be  declared.  And  y.  S.  covenanted  to  make  tjlate  within  8 
months  after  to  tbefaid  4- for  her  lifcy  the  remainder  to  J.  S,  and  bi$ 
wife  injpecial  taif^  remainder  to  the  wife  in  fee.  The  recovery  was 
hadf  but  no  eflate  executed  again  by  thefaiaj.  S.  It  feemed  to  the 
two  Chief  Juftices,  and  Staunford  and  Dyer  J.  that  no  ufe  was 
changed  by  die  indenture  and  recovery  only,  without  an  eflate  ex-* 
ecuted;  for  if  it  was,  then  it  would  be  impofliblc  to  perform  the  fiiiJ 
covenants;  and  no  ufe  is  after  declared.  And  they  thought  that 
after  the  8  months,  and  no  eftate  executed,  the  ufe  ought  not  to  be 
changed  |  for  then  A.  (hould  have  her  firft  eftate,  viz.  a  fee-fimplcj 

r  A  1  ^^^^^  never  was  imagined ;  and  no  fubpoena  will  lie  for  her  as 
(^  20 1  J  for  cefty  que  ufe  to  compel  J.  S.  to  execute  eftate,  &c.  becaufe 
(he  has  her  remedy  at  common  law  by  a^ion  of  covenant.  D» 
162.  a.  pi.  48.  Trin.  4  &  5  P.  &  M.  Wingheld  and  Little- 
ton. 
*i!i  cfs*  10.  A.  made  z  feoffment  tg  trujlees^  and  afterwards  by  indenture, 
c.*in^che  reciting  the  feoilment  and  the  date,  and  alfo  that  it  was  to  the  intent 
Came  words,  that  his  'fco|Fees  Ihould  perform  his  willj  as  follows  in  effed,  viz. 
—Ibid.  MO.  j^fy  ^m  jj  ff^f  g^  /qjj^  of  the  truftces)>*j//  receive  lOo  /.  debt^  and 
C.in^he  ^o  fballjlandfeifed  to  pay  4-s  debts^  and  after  the  debts  paid^i/ 
iame  words,  make  eftate  of  the  f aid  lands  to  him  the  f aid  A,  and  M,  his  wifcy  and 
T^  H  ?L*'  ^^'  ^'"'^  of  their  iodiesy  with  diverfe  remainders  over.  A.  had  iffuc 
Eiiz.  s/q.  '  ^y  M.  and  had  a  daughter  by  a  former  wife.  The  fecj^ees  never  made 
Uyi  the  e/late  to  A.  and  his  wife ;  and  it  was  the  opinion  of  feveral  jufticcs 
judges  ^3(  i^Q  uf^  y^2s  changed ;  for  it  is  not  a  laft  will,  but  an  intent. 

oV^oD,^  And  though  the  feomes  (hall  be  feifed  to  the  ufe  of  A.  the  feoftbr 
and  fo  like-  and  his  heirs,  becaufe  there  was  no  confideration  for  which  they 
wifodid  (houl4  be  feifed  to  their  own  ufe,  yet  that  cannot  make  a  new  ufe 
jeani^tiuc'  ^^  A.  and  M.  in  tail,  without  conveying  an  eftate;  for  the  wife  is 
no  ufe  was  arranger  to  the  laiid,  and  alfo  to  the  other  ufe.  And  it  cannot 
^rered.-.  \yQ  ^  teftament  or  laft  will ;  for  the  eftate  mentioned  in  the  iaid 
3« 5?a^pi.'  writing  ought  to  be  made  to  A.  and  M.  and  A .  caimot  take  by  his 
37.  Pafcli^  oi^n  will.  This  was  depending  in  chancery;  and  the  advice  of 
1$  Eiit.  ^c  jufticefl  being  required,  they  gave  their  opinions  that  no  ufe 
SSogS  Ui*  ^^  changed,  nor  any  eftate  vefted  in  A.  and  M.  And  a  de- 
queHion  cree  WIS  made  accordingly,  till  proof  might  be  made  of  fuch  an. 
again,  be-     eftatc  made.  2  te,  159.  pi.  194.  28  Eliz.  in  Cane.  Ld.  Awdley't 

cauie  the       Cafe. 
opinion  of     ^*^» 


B.  R.  wji  «gaioft  ibe  fonnir  rcidluliAis :  Wlwreupon  the  jufticcs  of  both  beoches;  and  the  chief 

baroa 


Varon  and  tbe  king's  counl^lyinet  at  SerieaQt's-Iiin,  where  the  cafe  was  debated  *,  and  hy  th 
n'ton  of  tlie  Attorney  General,  the  Ch.  Baron,  and  the  4  jufllces  of  C.  8.  the  firil  refolution  in  t 
Eiiz.  was  confirmed.  But  Bromley  Solicitor  General  feemed  e  contra,  and  adhered  to  the  opinion 
of  the  julliCQ*  of  B  &.  Bat  tlie  book  fays  there  was  an  addition  to  the  principal  cafe,  to  in  force  the 
<}pinipny  contrary  to  the  former  refolutioDS.—— ^S.  C  cited  Mo.  5x5.  516,  in  Lord  Buckhnrfl's 
cafe— — Jcnk.  a  17.  pi.  71.  mentions  it  as  rcfolved  by  all  the  Judges  m  England,  that  no  nfe  velteJ 
in  A.  and  M.  till  an  eftate-tail  be  made  to  them  ;  and  that  this  indenture  amounts  not  to  a  declara- 
tion  of  A.'s  laft  will ;  for  the  gift  in  tail  to  him  and  his  wife,  is  to  take  effeA  in  his  life-iime,  which 
cannot  be  if  it  be  taken  for  a  will ;  and  alfo  the  wife  is  a  ttranger  to  the  land.— But  Dal.  88.  pi.  3. 

AuDbev  V.  Danxbl,  S.  C.  is  that  an  ufe  was  raifed  prcfently. Such  words  «>  a  uiV/will  alter 

the  ufe,  but  thi:  being  by  indenture,  nothing  fhall  be  altered  before  the  eftate  executed.   D.  io6» 
Maif.  pi.  9.cites  31  H.  6.  Suhpama  23. 

11.  J.  N.  Cejly  que  ufe  in  taily  14  H.  8,  by  indenture  between  And.j^j.pj, 
him  on  the  one  part,  and  J.  S.  of  the  other  part,/«  confideration  of  a  55«s.c.ac- 
marriagt  between  his/on  and  heir  apparent,  and  M.  daughter  of  tbi  Hb^JUJI^' 
faid  y,  S.  to  be  hady  covenanted  with  the  (aid  J.  S.  that  neither  he^  nor  121.  pi.' 

any  •/ the  feoffees  feifed  to  his  ufe^  have  made^or  hereafierJbaUfnaki  153- S.C 
any  efiate^  releafe  grant  of  rent,  levy 'any  fine,  or  do  any  other  in-  j*"o*<^'"5- 
cumbrance  whatfoever  of  any  of  his  manors,  lands,  &c«  But  that  all 
the  (aid  manors,  kc,fl)aU  immediately  defcendor  remain  to  his  faid  fon^ 
$r  the  heirs  of  his  bodyy  afUr  the  deceafe  of  the  faid  J,  N.  It  was  the 
dear  opinion  of  all  ^ejuftices  in  this  cafe,  that  by  the  (aid  inden- 
ture no  ufe  is  changed  in  J.  N.  nor  any  u(e  raifed  to  the  faid  fon  and 
heir,  but  that  it  is  only  a  bare  covenant.  3  Le*  6.  pL  18.  Mich.  4 
£]iz.  C.  B,  Anon. 

12.  Covenant  that  bargainee  JhallfiaTidfeifed  to  the  ufe  ofthebetr^  paj.  -8.  pi. 
gainor  and  his  heirs  on  payment  of%oL    The  ufe  is  not  altered  by  a  s*  s.c.  and 
tender y  but  upon  payment  it  is.    6ut  otherwife  in  cafe  of  a  feoffment)  p  ^'  ^^ 
per  Dyer.  Mo.  35.  pi.  115.  Trin.  4  Eliz.  Anon.  ^^^' 

13.  If  the  words  had  been,  that  if  the  feoffor  pays  the  money  to  the  Dal.  58.  pi. 
feoffee,  or  tenders  them,  &c.  in  this  cafe  by  the  tender  the  ufe  ftall  be  5-  s.'c.  ac- 

alcercd;  per  Dyer.  Mo.  35.  pi.  115.  Trin.  4  Eliz.  Anon.  cordmsiy. 

14.  A.  before  the  27  H.  $.  covenantedwith  C.  in  confideration  of  a 
marriage  to  be  had  between  E,  his  daughter  and  heir  apparent,  and  B, 
the  heir  apparent  of  C.  that  he  would  retain  land  for  Itje,  and  after  his 

death  that  his  daughter  and  her  hafband  fhall  have  it  in  tail,  and  that  [  262  1 
he  and  all  others  tlen  or  after  feifed, /ball  immediately  after  the  efpou- 
fals  befeifed  to  the  faid  ufe ;  and  sJfo  that  he  tvould  make  affurance 
to  the  faid  ufe.  The  marriage  is  had.  Afterwards  he  bargained 
and  fold  the  land  for  ,200 1.  (but  nothing  paid)  to  cm  who  had 
notice  of  the  covenants  and  ufe,  and  levied  a  fine  and  fufi^^red  a 
recovery,  but  retained  the  land  during  his  life,  and  died;  and  the 
(on  and  his  wife  entred,  and  made  a  feofFment  to  their  firil  afe. 
And  adjudged  good,  and  the  ufe  changed  by  the  firft  indenture  and 
agreement.  D.  235.  pi.  20.  Midi.  6  &  7  Eliz.  Adkby  v.  Lady 
Manners. 

15.  Covenant  to  ftand  feifedyir  acquaintance  to  the  ufe  of  A.  for  life, 
and  after  to  Yk.  for  confanguinity  in  tail,  or  in  fee.  The  remainder  is 
^')od,  and  yet  the  partictilar  eftate  is  not  altered,  but  remains  in  the 
covenantor  during  the  u(e  of  ceily  que  vie.  Arg.  Mo.  310.  in  £n- 
glcficid's  cife,  cites  Ld.  Paget's  cafe. 

1 6.  Covtaant  to  (land  fcifcd  to  the  ufe  of  hinJelf fir  Ufe,  remainekr  ooremntto 
ever)  is  an  uHorfition  of  the  ufe  ^  but  not  if  jt  oe  m/^/y/  retnaindefr,  ftand  i.ifcd 

6  or  ^'^  ^^^  ^^^ 


262  &ttlSl 

efUmpiffcr  or  if  it  be  limited  t9  bimfelf  in  fee.  Arg.  Mo.  528.  in  Englcfeld** 
*^"^^"      cafe. 

alteration 

of  Che  eftate,  and  not  part  of  the  old  eftate.  For  he  is  hecone  tenant  for  life  hf  the  covenant,  jind 
he  (ball  pay  fine  for  alienation  to  the  king  {  per  Clark  ]•  Mo.  334.  in  £nglefield*s  cafe.— ^^^  13 
Kep,  56.  Refolved  Mich.  7  Jac  in  Sammes't  cafe  ;  for  by  the  operation  of  the  ftarme  the  6(Vate 
which  he  hath  at  common  law  is  divelUd  and  a  new  eftate  vefted  in  bimfelf,  according  to  the  limi«'^ 
tation  of  the  ufe. 

Per  Hole  r7.  Covenant  to  ftand  feifed  to  the  ufe  of  himfelfin  tall^  is  an  al-^ 

^b'mS'e^'  teration  of  the  eftate.  Arg.  Mo*  328.  in  Englcfield's  cafe* 

of  Machil  v.  Clark,  cites  Carrington's  cafe,— — 13  Rep.  56.  S.  P.  refolved  in  Sammbs's  cafe,  for 
the  reafoa  in  the  plea  above. 

1 8.  If  ont  feifed  in  fee  covenants  to  Jland  feifed  to  the  ufe  of  bimfelf 
for  »  lefs  ejiate^i  and  after  to  the  ufe  of  another ;  fo  that  the  othtr  can-- 

not  have  his  efiate  without  an  alteration  of  ths  ufe  in  the  covenantor 
himfelf,  there  the  ufe  muft  of  neceflity  alter  inhimlelf,  becaufe  of  the 
eftate  of  the  other.  Arg.  Mo.  505.  in  Lord  Buckhurft's  cafe,  cites 
it  as  fo  adjudged  in  the  exchequer  in  Engleiield's  cafe. 

19.  hfine  was  Uviedto  A.  B.  C.  and  D.  and  the  parties  by  inden-^ 
ture  declared  that  it  was  levied  eaintentioncj  that  the  conufeesftyould  make 
etn  efiate  tofuch  a  perfon  as  the  conufor  Jhould  name  ;  and  afterwards 
was  a  provtfo  that  the  conufees  Jhould  not  be  feifed  to  any  other  ufe  than 
that  which  was  fpecified  before^  and  that  they  Jhould  not  incumber  the 
faid  lands.  The  conufor  named  A.  one  of  the  conufees^  and  willed  that 
the  other  '^Jhould  releafe  to  him.  Gawdy  J.  held,  that  by  this  nomi* 
nation  the  ufe  did  veft  in  A.  but  Wray  and  JefFerif  s  e  contra,  be- 
caufe after  this  releafe  A.  is  in  the  whole  by  the  conufor,  and  not  \>y 
his  co-^feofFees ;  and  by  this  limitation  the  conufor  ought  to  name 
fuch  a  perfon  as  ought  to  take  the  eftate,  and  (b  cannot  one  jointe-* 
nant  do  from  his  companion ;  befides  the  words  are,  that  they  four 
ihall  take  [make]  the  eftate.  4  Le.  23.  pi.  72.  18  £liz.  B.  R.  Bet* 
tuan's  cafe. 

20.  A.  devifed  land  to  the  ufe  ofB*  which  ufe  by  poilibility  mayor 
may  not  be  good ;  if  afterwards  cefty  que  ufe  cannot  takcy  the  devifei 
Ihall  be  to  the  ufe  of  the  devifor  and  his  heirs ;  pier  Anderibn.  Le. 
254*  pi.  34a.  Trin.  33  Eliz.  in  the  court  of  wards,  in  Ellis  Har- 
top's  cafe. 

21.  If  one  covenants  upon  good  coniideration,  that  he  will  ftand 
(eifed  to  the  ufe  of  the  feme  during  her  life  for  her  jointure  of  lands 
whereof  he  is  feifed  in  fee,  or  by  deed,  or  without  deed,  bargains  and 
fells  his  land  for  100  years,  the  feoffee  ftiall  have  for  life,  the  bar- 
gainee for  years ;  and  thofe  that  had  the  fee  have  it  in  them  as  they 

r  263  1  had  before,  and  not  of  any  new  eftate,  but  out  of  their  eftates  of  fee 
thofe  eftates  are  derived.  And.  329.  in  cafe  of  Dillan  v.  Frein,  alias 
Chudleigh's  cafe. 

22.  If  J.  S.  is  feifed  to  ufe  of  A  for  lifcyofB*  in  tally  and  of  C  for 
lifcy  and  of  the  feoffor  infee^  and  thefeojfor  by  fine  grants  the  reverjton^ 
the  fee-fimple  psmes,  and  the  feoffees  have  not  the  general  fee,  as  they 
had  before,  but  eftate  in  fee  till  all  the  particular  eftates  are  deter- 
mined. And  if  tenant  for  life  in  the  firft  limitation  makes  a  grant  of 
the  land  during  his  life,  yet  eftate  remains  in  the  feoffees  to  the  ufe  of 

the 


the  tenant  in  tail  in  u(e,  and  remainder*man  for  life  s  and  (o  of  like 
eftates  created  by  the  ilatute.  And.  333.  in  cafe  of  Dillai>  v.  Freine, 
s£as  Chudleigh's  cafe. 

^3.  A  man  infeofFs  another  to  the  ufe  of  J.  for  ///5f,and  after  hiV  ifainait 
^e&th  to  the  ufe  of  his  daughter  till  B,  pay  her  lOot  and  then  to  the  ™*^«s  a 
ufe  ofB.   Per  Winch  and  Hutton  J.  only  in  court,  the  daughter  has  [^fe^r^ 
no  remedy  for  the  100 1.  if  B«  will  not  pay  it,  except  he  makes  a  new  this  day  to 
promife^-and  then  upon  that  (he  (hall  have  an  a£tion  upon  the  cafe,  the  ufe  of 
Vpon  which,  if  (he  recover,  and  have  fatisfeflion,  the  yfe  wiJJ  arife  tp  tviX^'w 
B.  but  otherwife  not,  though  (he  has  judgment  to  recover ;  and  whe-  >uthmf,!cb  ai 
ther  the  fame  is  difcharged  is  triable  by  the  record  of  the  recovery,  thing /bail 
Winch.  71,  Pafcb.  22  Jac.  C.  B.  Barley  v.  Fofter,  thcn7o/A. 

uf€  «/*  another  and  bit  btirtj  this  is  good,  and  the  ufe  (haU  weU  arife ;  cites  8  Rep.  69.  70.  Whit- 
lock*!  cafe.  As  when  J.  S.  (hall  marry,  or  roroe  to  his  age  of  21  yesrs,  then  to  the  ufe  of  ano- 
ther and  his  heirs^  this  is  good  by  way  of  liraliatlon  of  ufe.  Arg.  «  Bulit.  173.  in  cafe  of  Simpfoi^ 
y.  Southern e.  * 


(T.  a)  Determined.  When  the  Ufes  fliall  fee  faid  t© 
be  determined  inReJpeSi  of  the  Words  of  Limita- 
tion. 

1.    A     Gave  land  to  W.  R.  and  J.  S.for  ibeir  lives  and  the  life  of  Ibid.  th« 
-^^  thefurvivory  to  the  ufe  of  B.  for  bislifij  without  faying  any  J^'j^'Jut 
thing  more.  If^,  R,  and  J.  S.  die.    The  court  thought  jtbe  eftate  quxre  if th9 
determined,  theeftate  being  gone  upon  which  the  ufe  was  raifed«  D.  eftatc  above 
a86.  pi.  I.  Mich.  2  &  3  Eliz.  Anon.  Sl\ 

Aatuce  of  a;  H.  S. ^  Bulft.  185.  in  cafe o f  Cow i».ir  v.  TKA»KL.i}f,  it  was  faid  by  Dodeiidgd 

J.  that  this  cafe  is  good  law.      ^  A  rent  was  granted  Jo  )^.'  R.  and  *J,  5.  Airir^^  the  life  of  B,  to  the  uje 

jff  B,  and  afterwards  )V»  R.  onA  J.  S.  t^e.  The  court  held  that  ttie  rent  continues  to  B.  For  the  nft 
it  vefleHbyibe  17  /f.  8.  !D.  i46.  a.  Marg«  pf.  I.  cites  Mich.  41  U  42  Eliz.  Crawley's  cafe.— '— — 
Cro.  E.  7x^1.  pi.  50..S.C.  held,  that-it  being  granted  to  the  ufe  of  B.  it  vefted  in  him  by  the  ftatut^ 
a^  H.  8.  fo  as  he  had  an.abfolute  eftateduring  his  life ;  and  the  lives  of  the  grantees  are  not  mate- 
rial,  die  eflate  being  transferr.ed  from  them :  Otherwife  it  had  been  of  a  grant  to  aufe  before  the 
ilatute.— Ow.  ia6.  S.  C.  accordioglyy  and  that  the  ft.itute  has  conjoined  the  ufe  with  the  (Tolfef- 
fion.— 2  And.  1 30.  pl.y74«S'.  C.  makes  a  difference  between  a  grant  of  the  rent  h  H^,  R.  an^  ^« 
S.totbtufeof  B.  iutinghii  /i/r,.  and  a  grant  of  rent  or  land  to /T.  R*.vtdJ',S,AtriHgth€  Ufeof  B,  totog 
yje  of  B.  that  ill  (he  firll  cnfe  the  rent  determines  by  the  death  of  the  grante^Sy  and  (hall  not  be 
continued. by  the  itatiKey  or  otherwife  ;  for  B.  had  no  greater  edate  in  the  reilt  th.in  W.  R.  an^ 
•J.  S.  Kad,  and  yet  the  fticute  fays,  that  cefty  que  ufe  (hall  be  feifed  of  fuch  eftate  as  he  had  in  the 
we ;  fUid  the  Ij(1  part  of  this  branch  of  the  ftatute  is,  that  be  (hall  have  thp  eftateof  him  who  i;i 
feifed  according  to  the  form,  manner,  quality,  and  condition  as  he  had  the  ufe ;  in  which  cafe  none 

<.of  ihofe  branches  make  B.  by  the  words,  to  liave  fych  eftate  in  the  rent  as  he  had  in  the  ufe;  bpt 
that  in  the  taft  caib  B.  (ball  have  it  during  his  life,  bccaufe^ the  ufes  and  eftates  agree  tQgetb^*  A.a^ 
that  all  this  .was  i^reed  by  all  the  ju<|g^ 

2.  Ij2ni.v/zs  g^LY^nio  baron  and femey4o  the  ufe  tf  them  and  the, heirs  ^\26a.1 

of  their  bodies.     This  was  adjudged  an  eftate  tail,  and  the  judgment  cro.c.  130. 

affirmed  in  error;  fur  this  limitation  is  a  limitation  ofthelanditfelfit  pl.  n- 

peing,all  to  one  perfin^  and  is  as  if  it  had  been  faid  habendum  to  them  ^^  ^j/^. 

and  ♦  the  heirs  of  their  bodies  j  and  is  not  hke  the  cafe  in  f  J?«  186.  2  kiss  v.  * 

"&  3  Eliz.  For  true  it*is,  when  the  cftate  is  limited  to  one  or  two  t9  Young 

the  ufe  of  others,  and  their  heirs,  the  firft  eftate  is  not  enlarged  by  this  ^j'^j'^jj,  ** } 

implication^  and  the  ufe  cannot  pafs  a  greater  eftate.  But  here  it  is  to  were  tiien 

the  fsiinc  perfon^  \diich  (hews  the  intent  of  the  parties,  and  is  a  good  of  the  fame 

^imitation  of  tfyj  cftate  5  for  it  is  not  a  ufe  divided frm  the  ejlate^  as  Xrnatur ' 

Vol.  XXIL  t  ^  ^wherc  fLV-i'. 


yihcTt  it  is  limited  tp  a  ftraoger,  but  the  ufe  and  eftalc  go  togetfaeff 
^nd  fo  the  limiution  is  al)  pne  as  if  it  bad  been  to  them  and  tbe  beir| 
of  their  bodies.  Cro.  Car.  244.  245.  pL  6.  Hill.  7  Car.  B.  R.  Mc 
rcdith  V.  Jones. 


(U.  a)  Revived. 

1«  aT cammon  law^  if  feoffee  to  ufe  had  been  Jijfeifedj  this  di^ej- 
'^  fln  (hould  not  have  fufpended  any  contingent  ufe,  but  the 
entry  of  the  feoffee  might  have  revived  it,  and  poflfeflion  AmJI  be  esc- 
ecuted  to  the  ufe  by  the  27  H.  8.  of  ufes ;  and  if  there  be  no  in- 
terruption or  deftru£lion  of  it  by  feoffment  or  death  of  the  parti- 
cular tenant  before  the  contingent  happens.  Jenk.  276.  pL  98.  ii) 
Chudleieh's  cafe. 

2»  If  lands  are  given  to  A.  and  tbe  heirs  which  he  fhall  beget  on 

the  body  of  an  Englijb-womany  and  A.  marries  a  Frencb'Womany  who 

flies,  ana  then  he  marries  an  Englifh-wom^S  this  was  laid  per  Cat- 

lin,  to  be  a  good  eftate  in  fecial  tail.    Ow.  32.  Mich.  40  £liz.  in 

an  anonymous  caie. 

Cro.  C.  917.       3.  A.  and  M.  his  wife  felfed,  &c.  to  them  and  to  the  heirs  of 

pi.  8.  s  c.    A,  bargained  and  fold  the  lands  to  P.  for  500 1.  upon  condition  diat 

joniacur.   ijfl^gy^  Qf  either  ofthem^  or  their  executors,  &c.  paid  tbe  money  on 

Jiich  a  dayy  they  might  enter  as  in  their  former  eftate  \  and  that  after 

fiich  payment  thejaid  indenture^  and  attfines^  ^c.  Jhouldbe  to  tbe  ufe 

of  A,  and  his  heirs^  and  to  no  other  ufe-    They  levied  a  fine  to  P.  be^ 

fore  inrolment  of  the  deed  %  then  A.  diedy  leaving  iffue  only  one  c^ugh- 

ter  £.  who  was  his  heir  at  lawy  and  married  to  B.  who  paid  the  500  A 

in  the  right  of  his  wife,  and  entredy  and  made  a  Icafe  to  the  plaintiff^, 

upon  whom  the  widow  re-entered,  claiming  for  her  life.    Adjudged 

for  M.  againft  £•  the  heir,  becaufe  P.  was  \t\  by  tbe  fine,  and  not  by 

the  bargain  and  fale ;  and  by  the  paymem  of  the  money  the  old 

u(e  was  again  revefted  in  M.  as  was  the  ancient  ufe  before  the 

fine,  and  that  by  the  exprefs  words  xvt  the  firft  part  of  the  (aid 

provifo.    And  the  fuhfequent  claufe^  which  appoints  the  ufe  to  A.  and 

his  heirsy  will  be  repugnanty  and  fo  void,  or  otberwife  it  {hall  be  con- 

jftrued  to  be  to  the  ufe  of  A.  and  his  heirs  in  reverfion,  after  the  eftate 

for  life  of  his  wife.   Mo.  680.  pi.  q2^.  Hill.  43  Eliz.  Wilmot  v« 

Jewnowles. 

4.  A  man  feifed  of  lands  in  fee,  conveys  it  hy  feoffment  to  tbe  ufe  of 
bimfelfandwiffy  and  to  the  heirs  of  the  furvivar  of  them  i  the  nu& 
band  afterwards  makes  a  feoffment  of  this  land,  and  dies ;  tbe  wife 
enters  and  dies.  The  fe«ffiment  of  the  hufband  hath  dejlroyed  this 
future  contingent  ufe  of  the  fee ;  for  whatfoever  cannot  accrue  at 
the  time  of  the  death  of  the  party  who  firft  dies,  cannot  afterwardst 
hy  any  aft,  be  revived,  but  is  abfolutely  extinguiffied.  Affirmed  in 
Exchequer  Chamber.  Cro.  Car.  xoz.  pi.  3.  Hill.  3  Car.  C,  B» 
Biggot  V.  Smith.  ^ 


<W.a}  Sutu(e^ 


Ut^Si  i6$ 


(W.  a)  Statute  of  i  R.  3.  cap.  1* 

t.  X  -R.  3.  iap.  I.    ip  f^  E  R  ITiJlateyfeoffmenty  gi/lj  teleafe^  granty  Thcrea- 

-*-^  /ptf^/,  and  amprrrmuont  of  lands j  tenementSy  ^^"^^l^^^^ 
TifitSyfervtceSy  or  heniiiaments  made  or  had^  or  hereafter  to  be  made  or  bccaufe     * 
bad  by  anf  per/on  orperfons^  being  of^fiiU  age^  of  whole  mind^  at  larger  cc^y  q"« 
tini  not  in  durefsj  to  anyperfon  orperfont^  J?j^,J^"^  PJJ^" 

Idiened  the  lands,  and  then  the  feoffees  entred,  which  ca\ifed  a  great  deal  of  vexation  and  chancery* 
IViits }  and  fo  the  llatute  gave  to  celty  que  life  an  immediate  power  of  alienationi  without  the  con- 
currence of  the  feoffees.  G.  Law  of  Ufes,  &c.  a^. 

This  ftatute  intends  to  remedy  4  great  mifchiefs»  by  reafon  oifecretfeoffmnts  to  ujei.  i  ft.  tTwrrr- 
dsmfy  fo/^^vfc^tfT^rx,  andocherfubje6bofihe  ^ueen.  %d\y.  Troublt.  itWy.  Cojii,  ^hXy,  Grierostt 
^ixaticm ;  10  that  it  was  not  only  unfurety,  but  uniurety  with  troublci  and  not  that  only,  hut  with 
trouble  and  cofts,  and  alfo  with  great  vexation ;  examples  of  which  are  given  in  x.htprtamkk»  Arg. 
I  Repb  12).  X  in  Chudleigh's  cafe* 

This  %6t  txtinds  Ktly  to  ce(ly  que  ufe  in  poffelfton ;  for  cefty  que  ufs  in  rtverfion  or  rewiainder,  if 
both  out  of  the  letter  and  intent  of  the  itatute.  Arg.  PI.  C.  34^.  b.  in  the  cafe  of  Delamere 
V.  Barnard. 

•  In  plea£ttg  a  feoffment  or  grant  of  cefty  que  ufe,  one  rouft  plead  that  he  was  of fm'f  agf,  of  fgtig 
mem^jf  And  ai  Jorge,  2nd  mt  im  Jurefs  I  per  Dyer.  PI.  C.  376.  b.  in  cnfe  of  Stowsll  v.  Zouch^ 
cites  16  H.  7.  refolved,  hecaufe  the  purview  of  the  ftatuce  i^|that  all  feoifiments,  dec,  made  by  per- 
fons  of  full  age,  &c.  (ball  be  good,  &c.  So  that  it  warrants  no  feotfmeot^  3cc.  but  of  perfons  void  o£ 
Inch  defeats ;  and  therefore  it  muil  be  ihewn. 

And'^  aU\  recoveries  and  executions  had  or  made^  Jhall  be  good  and  •  By  this 
iffeChialto  him  to  whom  it  isfo  made^  had^  orgiven^  and  to  all  other  to  hit  ^'^^^  (^^^) 
0^0  againfi  thefeUtryfeoffikr^  domr^  or  grantor  thereof^  vnil^X 

well  as  recoveries  itpm  gootl  title,  are  comprehended.  But  they  are  good  mfy  afalnjl  the  grantors,  &r. 
mud  their  heirs  eknmiwg  o»fy  at  bars  tofitcb  grantvs,  &c.  So  that  they  Ire  not  gooa  aganiA  him  that 
claims  as  heir  to  the  grantor  a*d  his  feme  in  tail  per  fcrmam  dam*  Ar^*  PL  C.  4.  a.  b.  Mich.  6  Elix*  in 
Af  anxeirs  cafe. 

+  If  a  man  reeovert  hy  erranmis  judgment^  and  makes  fevffment  to  bis  ufe,  and  the  other  brings  writ  of 
•n-OTt  and  reverfes  the  judgment,  he  may  enter  without  fctre  facias  againft  the  feoffees  s  for  it  is  a 
Recovery,  and  therefore  it  fliall  bind  him  and  his  lieirs  and  feoffees  by  the  ftatute  i  R.  3.  Br.  Feoff. 
Rients  al  JJfe$f  pi.  3.  cites  16  H.  8.  a.  Per  Knglefield  and  Baldwin.— Br.  Error,  pi.  i.  cites  S.  C.-« 
I5.  Law  of  Ufes,  &  c.  33,  34.  cites  S .  C.  and  fays  this  is  within  tlie  letter  of  the  ftatute. 

Aid  again/l  tbifellersjfeojfforSj  donors^  or  grantor  s^  his  or  their  heirsj  Yet  if  cefty 
thiming  thejame  only  as  beir  or  heirs  to  the  fame fellen^  feoffors.^  donors^  ^raliu  a 
$r  gruntors^  and  every  ofthem^  rJ^^I. 

•liarge,  and  the  feofibes  are  di0eifed,  the  grant  (hall  be  good  againft  the  diffeifor ;  and  yet  he  does 
•ot  claim  only  by  the  cefty  que  ufe.  Arg.  a  Le.  153.  pi.  185.  in  cafe  of  Oordel's  executors  v. 
Clifton.— »-3  Le.  60.  pL  87.  S.  C.  tn  the  fame  words; 

And  againfi  all  others  having  or  claiming  any  title  or  interefi  in  the  J^»»  ftatutt 
Jamcy  only  to  the  ufe  of  the  fame  feller  jfeoj^^or^  donor ^  or  grantor^  feller t^  J^.^^J^e  ' 
feojforsydonorsy  or  grantor  s^  or  his  or  their faid  heirs^  at  the  time  of  the  power  of 
bargain^faley  covenant^  giftj  or  grant  made :  f^lf'f*^ ;  for 

«/  make  feoffments  I  but  enlarged  the  power  ofcefif  y»#  ufe,  who  may  now  make  feoffrnetlts  likewiffc. 
Godb.  303.  in  cafe  of  Lord  Sheffield  v.  Ratcliff,  cites  PL  C.  351,  35*'    The  cafe  of  Delamere  r. 
Barnard. 

Saving  to  every  perfon  or  perfons  fuch  righty  tltle^  a^iony  or  inter ejty  •  it  was 
hy  reafon  of  any  gift  in  tail  thereof  made^  as  they  ought  to  have  hady  if  J«[;;^^P^ 
0fis  a£i  had  Hot  been  made.  rhefe  wuub 

»e  taken  for  tenant  in  tail  in  pofrcfTion,  and  not  tenant  in  uil  in  ufe  \  for  cefly  que  ufe  in  taU  ^ 
|»Q  nght  nor  inicrcft  Br.  FcpHmeot  al  Ufest  pi.  40.  cii«  a-f  H.  8. 

y  2  a*  temi* 


266  mtg, 

1.  Ftmi  covert  i^ras  cefty  que  ufe,  and  fhc  and  her  baren  made/eoff^ 
nunt.  This  was  good  but  during  the  life  of  the  baron  only,  by  equity 
and  reafon,  though  the  ftatute  ;  R,  3.  fays  nothing  of  ;i  feme  covert. 
Br.  FebfFment  to  Ufes5  pi.  43.  cites  6  H.  7.  3. 
S.  c.  cited  3.  Cefty  que  ufe  is  bound  in  a  flatuU  merclumt,  and  the  court  hel4 
Ufe^"^  "f  *^  rjr^f«//tf«  fliall  htfuid  of  the  land  in  yfe.  And  the  fame  lav/ of 
fays  ttu^*  ftatute  ftaple  and  elegit,  by  the  letter  of  the  ftatute  i  R.  3,  For  thh 
tifes  are  not  U  in  iffiil  a  kafe ;  and  if  this  execution  was  fued  before  the  ftatute 
bT^iife***^'  of  I  K.  3.  was  made,  there  the  plaintiiFwho  recovered  might  re-en* 
there  i&  no  ^^r ;  pcr  Keble ;  becaufe  the  ftatute  is  that  allfeoffments^  ilfih  grants^ 
procefs  at  Uafes^  reUafei^  and  confirmations  of  cefty  que  ufe^  made  or  to  he  made^ 
law, but  j^^ii  ^^  ^^^^  gm  jgy  contra;  and  that  if  cefty  que  ufe  had  made 
aUaw ;  ^  feoffment^  or  fuch  like,  before  the  ftatute  of  R.  3.  who  continued 
M'hereas  in  pofleftion  till  the  ftatute  made,  this  is  good,  and  ^all  not  be  oufted 
ufes  are  jjy  ^g  fj^ft  feofFees  J  but  contra  where  the  feoffment  was  avoided  by 
creatures      ^"^^7  before  the  ftatute.   Br.  Feoffipents  al  Ufes,  pi.  25.  cites  7  H» 

of  equity t       *]•  b* 

OB  which  * 

the  coroonon  law  can  award  no  execution.    But  pag.  38.  fays  that  by  the  ftatute  R.  3.  it  is 

held  eaueiulable  upon  a  Aatute  intfrchant,  or  ftaple ;  for  tt^s  is  in  nature  of  a  grant  or  leafe 

for  years^  and  grants  of  leafes  are  made  good  againfl  cefty  que  ufe  and  the  feoffees  by  the 

itatute. 

So  if  ihef'offee  to  an  ufejbt  bound  in  a  JtatuU  merchant  ^  or  fuch  litce*  the  Lmdjhallhe  tiahl*.  /o  $he  ejceeutioii, 
Br.  Feolfments  al  Ufes,  pi.  zo.  cites  14  H.  S.  4.  Per  Newdigate  Serjeant.— —S.  P.  ic  S.  C.  cited' 
G.  Law  of  Ufesy  kc  g.  For  i!ie  chancery  will  not  relieve  againft  the  a^l  of  laW|  where  the  pro^ 
per^y  is  vefted  upon  valuable  confideration^  and  with  no  fraudulent  defign. 

4.  Kingfmill  thought  that  where  others  are  feifed  to  my  ufe-^  and  I 
afterwards  fell  the  land,  and'  my  vendee  makes  feoffment  overj  this  is 
within  the  ftatute  i  R.  3.  and  fliall  bind  ^t  feoffee  in  iruft^  and  like*  « 
wife  bis  heir.    Otherwise  if  1 2m  file  feifed  to  my  own  ufe^  and  my  ven^ 
dee  makes  feoffinent^  this  is  out  of  the  ftatute  i  R.  3.  but  zfubpaena  will 
lie  againft  the  vendee  and  his  beir\  and  Frowicke  Cb.  J.  and  others 
were  of  the  fame  opinion.     But  yet  they  made  a  doubt ;  for  they  faid 
the  law  has  been  held  the  fame  in  both  cafes  within  thefe  2  years^ 
though  tfiey  thought  the  law  would  alter :  For  where  I  am  in  pfpf 
fion^  this  remains  at  the  common  law,  and  is  only  in  the  nature  of  a 
covenant^  which  cannot  make  a  ufe ;  and  where  another  is  feoffee  to 
my  ufe<i  and  makes  a  feoffment  over  to  his  own  ufe^  in  law  tne  2</ /f- 
offce  is  feoffee  to  my  ufe  \  yet  if  /  make  feoffment^  this  is  out  of  .the  fta- 
tute ;  but  zfubpaena  lies  againft  the  ^d feoffee.  Kelw.  42.  pi.  6.  Pafcbj" 
17  H.  7.  Anon. 

5.  If  feoffee  \n  tnA  makes  feoffment  over^  the  feoffor  has  no  remedy 
.  ^goinji  the  feoffee^  fo  if  he  dies^  the  heir  of  feoftce,  it  feems,  is  feifed  to 
hisownjdfei  for  iht  confidence  which  the  feoffor  put  in  the  perlon  of 
his  feoffee  can  not  defcendto  his  heir,  nor  pafs  to  the  feoffee  of  thefeof-^ 
fee  5  but  he  is  feoffee  to  his  own  ufe,  as  the  law  was  taken  till  the 
lime  pf  H,  4.  But  if  .the  ^d  feoffee  had  notice  of  the  ufe^  a  fubpaena 
would  then  lie :  and  the  heir  of  the  feoffee  in  truft  was  fciied  to  his, 
mm  uje  tillxixG  beginning  o(  Ed,  4.  and  tften  commenced  the  fub- 
pcena  againft  the  heir,  and  againft  the  feoffee  of  the  feoffee.  But  it  is 
a  doubt,  at  this  day,  vrficther  the  heir  beVithin  the  ftatute  j  R.  3.  or 
jioti  but  refers  to  the  words  of  the  ftatute.    But  as  to  the  matter, 

the 


Jfht  feoffor  is  only  Unant  atfuffer^ruey  and  this  merdy  at  the  will  of 
the  feoffee  by  the  common  law}  per  Frowidce  Ch.  J.  Kelw.  46.  b« 
Mich.  18  H.  7.  Anon. 

6,  Where  cefty  que  ufe  Uafei  land  for  term  of  year $y  rendring  renty  ^  C.  cited 
this  is  a  good  refervation,  though  the  ftatute  of  i  R.  3.  does  not  uVes^^c. 
ipeak  of  rcfcrvations ;  for  when  it  fpeaks  that  feoffments^  Uafei^  reUa^  34.  and  fayt 
JeSy  and  confirmations  Jball  be  gooJy  tnen  all  things  arifing  thereupon  are  itftiailgo  tg 
goody  and  fuch  rcntihall  go  to  his  heir,  though  heirs  are  not  menti-  bl'caufc* 
oned  in  the  refervation.  *  Br.  Feoffments  ai  Ufes,  pi.  1 8.  cites  2 1  H.  nnce  ihe 
7.  25.  Per  Rcedc  Ch.  J.  ft^viic  has 

'  given  liim 

power  to  make  ellates  at  law^  they  are  governed  by  the  rules  of  ttieVommon  law. 

♦[267] 

7,  If  Cefty  que  ufe  makes  a  feoffment  in  fee  with  condition  to  re-  s.c.  cited 
inter  for  non-payment^  there  he  or  his  heirs  may  enter ;  per  Rede  ^ic'^  ^^^ 
Ch.  J.  and  Kingfmill  J.     Quod  nota.  Brooke  makes  a  quaere,  if  that  ce. 
by  his  entry  the  lirfl  feoffees  may  enter,  and  fays  it  feems  tnat  they  ^y  q"« 
may  not  i  for  the  flatute  of  i  R.  3.  fays  that  the  feoffment  (hall  J^errforhT 
be  good,  and  then  the  intcreft  of  the  fee  of  the*  firft  feoffees  is  de-  only  can 
termined  for  ever.     Br.  Feoffments  al  Ufes,  pi.  18.  cites  ♦  21  H.  takeadvan- 

I-    2C  tageofhis 

/*      ^'  t)wn  condi- 

tion ;  and  (incethe  (l.itute  allows  the  aA  of  re-enrry,  by  allowing  Tiim  power  to  make  leafeSi  he 
Clall  for  ever  keep  tlie  poiTeinon  againft  tbc  feodec:» ;  but  f.iys  quzre  tameo. 
*  Br.  Entra  Congeable,  pi.  43.  cites  S.  C. 

8,  In  replevin  the  defendant  avmfed  for  rent'charge^  becaufe  S.  C.  cited 
J.  D  and  J.  B.  vf^xc:feired  of  40  acres  of  land,  out  of  which,  &c.  ufctTc?^ 
in  ftCy  to  the  ufe  of  R^  tf,  of  the  gift  of  R.  and  granted  ihe  rent  Jo  13.  that  the 
Altccy  who  was  feme  to  R,  for  term  oflifcy  with  claufe  of  diftrefs,  and  ""©"t  ft^all 
avowed  as  in  land  charged  to  his  diftrefs;  and  the  plaintiff /i/rf /A^/  ^J^^f  x\r 
y.  2).  and  %  B,  were  feifed  in  fee  to  the  ufe  of  IV.  N.  ana  granted  n.  bccaofc 
the  rent  to  the  [aid  Aliceyfne  having  notice  ofthefaid  ufe\  and  J.  J5.  J-  D-  and  J. 
and  y.  B.  itfeoffed  H.  and  after  fV.  N.  who  was  the  ccfly  que  ufcj  ^Jjjfij*^^ 
veUajed  to  the  faid  H.  all  his  right  in  th^  landy  ahfque  hoc  that  the  them,  and 

faid  y,  D,  and  y.  B,  were  feifed  to  the  tfe  of  the  faid  R,  ^,     And  n«iw  at 
the  defendant  demurred  in  law  upon  the  bar  to  the  avowry;  and  J^**"""****^ 
the  matter  is  if  the  rent  (hall  be  to  the  ufe  of  cefty  que  ufe,  as  the  raife  a  free, 
land  out  of  which,  &c.  was}  or  if  the  rent  (hould  be  to  the  ufe  of  hold  out  of 
the  grantee ;  and  per  Pollard,  Broke,  and  Fitzh.  J.  the  rentjhallbe  |J^y*'"f^^**^ 
to  the  ufe  of  cejly  que  ufe  j  and  then  the  releafe  of  cefty  que  ufe  to  fe©  in  truft 
the  feoffees  (hall  eitinguifh  the  rent  by  the  ftatute  of  i  R.  3.  which  and  fu  in 
wills  that  the  relcafa- of  cefty  que  ufe  (hall  be  good  againft  him,  hi^  confciencc 
heirs,  and  feoffees  and  their  heirs.    Br.  Feoffments  al  Ufes,  pi,  10.  afrcrhoid, 

cites  14  H.  8.  4*  but  under 

the  fame 
tnift ;  and  fmce  in  that  cafe  notice  was  given  of  the  tnift,  the  rent  was  cteated  under  the  tniA» 
accon'ing  to  th<*  povwer.  And  fo  if  f.  D.  ami  T.  B.  make  a  feoffment  to  D«witl)oat  luit'ice,  and  H. 
relea^CH  to  D  afitr  the  Oatu:e  of  R.  3.  and  before  the  ft:ttute  of  H.  8.  this  extingtiiOtet  the  rent } 
lor  bv  that  ftjtutr  the  re!eafe  of  cefty  qu«  ufe  is  an  a£l  fulHcienC  ta  convey  the  freehold  uf  tlie  reut^ 
and  lu  it  is  merged  in  the  land. 

g.  //'feoffees  in  ufe  releafe  to  the  tenants  who  bold  of  the  manor^ 
this  (hall  not  be  to  the  ufe  of  cefty  que  ufe,  £r«  Feoffments  al 
ilfcf,  pL  IQ,  cixes  14  H.  8. 4. 

U  3  10.  Grctnt^ 
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10.  Grant  J  kajij  ttUqfe^  feoffment^  nor  recovery  fuj^ed  iy  eefy 
^e  ufe  in  talL^JhaH  not  bind  his  feoffees  after  his  deteafe  \  by  almoft 
all  the  j.u(}iceS|  and  bv  Fitzherberc,  and  by  the  beft  opinion.  Quod 
nota.  And  this  to  be  uncierftood  that  the  feofFees  may  enter; 
for  they  were  not  folely  feifed  to  his  ufe,  but  to  the  uie  of  him  and 
of  the  neirs  of  his  bo^,  and  therefore  the  ftatute  of  i  R.  3.  tbaSX 
not  ferve  it  for  even  Br.  Feoffments  al  Ufes,  pi.  2.  cites  19  H.  8. 
13. — But  fee  27  H.  8.  20.  that  Fitzherbert  was  there  in  a  con-« 
trary  opinion,  and  that  it  was  good  againft  the  heir,  viz.  Fine  of 
cefty  que  ufe  in  tail.  Br.  FeolFments  al  Ufirs,  pi.  2.  cites  19  H» 
8.  13. 

11.  Gifi  of  land  for  years,  or  of  a  leafe  for  yearsy  to  a  ufe,  is  good, 
(lotwithftanding  the  Jhtute  of  Rich.  3.  for  the  ftatute  is  intended 
to  avoid  gifts  of  chattels  to  ufes,  to  defraud  creditors  only;  and  fo  is 
the  preamble  and  intent  of  this  ftatute.  Br.  Feoffments  al  UfeS| 
pi.  60.  cites  3  M.  I. 

[268  1       '^*  Cefty  que  ufe,  before  the  ftatute  of  27  H.  Z.feifedof^  acres 
J  in  the  fame  county,  dijlant  from  each  other^  makes  feoffment,  and 
deliversy^^n,  by  attorney^  of  one  in  the  name  of  all  \  whereas  diQ 
ftatute  giving  power  to  ceity  que  ufe  to  enter,  and  make  feoffinent^ 
he  fhould  do  it  in  propria  perfona*    But  on  grand  debate  it  was 
held  z  good  feoffment  of  all  3.    But  quaere,  if  the  feoffor  had  beea 
fjsifed  in  demyne  pf  that  acre  of  which  the  livery  vi^  whether  it 
would  extend  to  pafs  the  reft.    Dyer.  283.  a.  pi.  36.  Pafch.  ix 
Eliz.  Anon. 
iLc.  ITT.         13-  Ifcejlyque  «/J,  after  the  ftatute  of  i  R>  3.  makes  Icafe  for 
pl.  261.  s.    yearsy  and  afterwards  thf:  feoffees  releafe  to  leJTee  and  his  heirs ^  having 
demVcThis   ^°^'^^'  ^f  ^^  "^^  ^^^^^  rcleafe  is  to  the  firlt  ufe.     But  where  thd 
fioffi'^  ^'■^  diffiifidy   and   they   releafe    to    the  difleifor,    though  . 
they  have  notice  of  the  ufe,  yet  the  fame  is  to  the  ufe  of  the  dif- 
feildr,  and  no  fubpoena  lies  againft  diffeifor ;  per  Anderfoa   Ch. 
J.  3  Le.  196.  pl.  245,  Trin,  29  Eliz.  C.  B.  The  Ld.  Compton'f 

cafe. 
iH^P-jiS.'      14.  If  after  the  ftat.    i  R.   3.   and  before  the   27  //.  8.   a 
Ifhu'dl"  h'    "^^  m^At  feoffment  to  the  ufe  of  B.for  life  or  in  taily  and  after 
esTel  ^**  *  to  the  ufe  of  another  for  life  or  in  tail^  and  after  to  the  ufe  jjT 
another   in  fee^  thofe  in  remainder  could  not  make  feoffment  or 
grant  of  their  eftates  by  the   general  words  of  the  ai^;    for 
then  there  would   }>e  a  fraction   and  divifion ,  of  ejlates  which 
the  law  will  not  fuffer ;  per  Walmfley  J.    i   Rep .  87.  in  Cor-1 
))et*s  cafe. 

15.  Cefty  t|ue  ufe  enters  (the  feoffees  in  truft  being  feifad) 
and  makes  feoffrneniy  this  is  a  good  feoffment  by  authority  of  the 
Ibtute  I  R.  3.  which  gives  power  to  cefty  que  ufe  to  enter  an4 
pake  feoffment  without  diffeifiH ;  per  Tanfield  Ch.  B.  Palm.  3551 
25&.  HjU.  %o  Jac.  B.  H.  in  Ld,  Sljcff-eld's  cafe,  ^ 


f  ^  a)  Sui 


^CejEf* 
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(X.  a)    Statute  of  27  tl.  8.  cap,  10,    jind  tobat  is  seetitBar- 

executed  thereby.  ^ 

27  /f.  8.  p  N  A  C  T  S  that,  when  awf  per/on  or  perfins  Jlani  $r  The  word 
cap.  10.     y'  be  •fei/edf  or  at  any  time  bireafter  Jball  happen  to  hi  ^^^{^^J^' 
fit  fed  of  or  in  any  bonoursy  caftles^  manor s^  lands^  tenement  s^  rents^fer-  corpora- 
vtceSy  reverjionsy  remainders^  or  other  \  hereditaments^  to  the  ufe^  con-  tions.  ^  L<U 
Jidencey  or  truft  of  any  other  perfon  or  perfonSy  or  of  any  Body  politic,  ^^"nLpn 
by  reafon  of  any  bargainyfaUy/eoffinent^Jtney  ruovery,  covenant,  con-  the  $c»cum 
tra£i,  agreement,  wtU,  or  otherwtje  by  any  manner  or  means  whatfoever  of  tTfcs, 
it  be,  in  every fuch  cafe,  all  and  every  fuchpjgrfon  andperfons,  that  have  J^^jj!,^^'"" 
^r  Jhall  have  any  Juch  ufe  or  tntfi  in  fee-fmple^  tail,  for  life,  or  word  (U\f* 
years.  Or  otherwife,  or  any  ufe,  confidence,  or  truft  in  %  remainder  or  <</>/cxciudes 
reverter,JhaUfrom  henceforth  i/and  and  befeifed,  ^^^f^^  ^^ 

Itkewife  excludes  contingent  ufes*  becaufe  the  feifin  cannot  be  but  to  a  fee-finiple  of  a  ufe ;  and 
when  that  is  limited,  the  feifm  of  the  feuifee  is  fpent.  14*  Bacon's  Readings  on  the  Statute  of 
tJfcs,  335. 

f  This  word  (btreStametiiJ  U  to  be  underftood  of  thofe  things  whereof  an  inheritance  Is  in  efle  ; 
lor  if  I  grant  a  tent-charge  de  novo  for  life  to  a  ufe,  this  is  good  enough  ;  yet  there  is  no  inheri- 
tance tn  being  of  this  rent.  It  likewife  excludes  annuities  and  ufes  themfelves ;  fo  that  a  ufe  can- 
'  not  be  to  anie.    Ld.  Bacon*s  Readings  <in  the  Statute  of  Ufcs,  335. 

X  The  ftatute  having  fpoken  before  of  ufes  in  fee-fimple,  in  tail,  for  life  or  yearsi  addeth,  or 
otl^erwife /'m  rvMwiWrr  or  rewrttr)  whereby  it  is  manifeft,  that  the  fiiil  words  are  to  be  underflood 
of  ufes  in  poiTeflion.    Ld.  Bacon's  Readings  on  the  Statute  of  Ufes,  337* 

II  It  was  the  opinion  of  diverfejufUceSy  that  by  thefe  wurd&  ceAy  que  ufe,  b  immediately  and 
aQualty  feifed  and  in  po/reHion  of  the  land,  fo  as  he  may  have  an  afllfe  or  trefpafi*  before  etury^ 
againft  any  ftranger  who  enters  >«icbout  title.  Cro.  £.  46.  pi.  a.  in  a  note  there.  Fafch.  a8  Eliz.  C. 
6«anon. 

And  be  deemed  and  adjudged  in  lawful  feifin,  eflate  and  toffeffton  of  X  260  "I 
4ind  in  the  fame  honours,  l^c.  to  all  intents,  i^c,  of  and  in  Juch  like 
4ft ate  as  they  had  or  Jhall  have  in  the  ufe,  i^c.  of  and  in  the  fame,  J^  ^^^^ 

/n,^attf  €md  fJfrJIiMf)  [intend]  not  a  poflTcflion  in  law  only,  but  a  feifin  in  tail  j  not  a  title  to  enter 
into  the  land,  but  an  actual  elute.  Ld.  Bacon's  Readings  on  tlie  Statute  of  Ufes,  338. 

4ndthe  eflate,  title,  right  andpojfejfion  of  fuch  perfon  or  perfins  as  Lord  Ch. 
were  or  hereafter  ft>aU  be  Jeifed  of  any  lands,  tenements,  or  hereatta^  J.vaughan 
ments,  to  the  ufe,  confidence,  or  trufl,  of  any  fuch  perfon  or  perfins,  or  iXiit^ofthis 
of  any  body  politic,  be  from  henceforth  clearly  deemed  and  adjudged  /atuu, 
ti  be  in  him,  or  them  thpt^ave^  or  hereafter  Jhall  have  any  fuch  ufe,  "^^^^^  was 
confidence,  or  truji,  aft&fuch  quality,  manner,  form  and  condition  as  g«i,er fhT* 
ihey  bad  bef^e  m  or  td  the  ufe,  confidence,  or  truji  that  was  in  than.       poir^iFion 

.        .       -  ^  and  the  ufe, 

wnen  tne  ure  was  to  one  or  more  perfons,  and  the  poffcfEon  in  one  or  more  other  fep.iratc  per. 
fons,  was  foon  after  the  ^iXn^^Mboily  dedintd,  on  what  good  conftruilion  or  inference  he  knew 
001  i  for  now  the  ufe  (by  the  name  ot  truft)  which  wete  one  and  the  fame  before  the  ftatmc,  re- 
mains feparately  in  fome  perfons,  and  the  poflcflion  fepaiately  in  others,  as  it  did  before  ehe'lti- 
Cule,  and  are  n'J  hrougbt  togaUr  but  by  decree  in  cb.tHcery,  or  the  voluHt.vy  conveytuKt  of  the  polTetfor  of 
the  land  to  cefty  que  truft  5  fo  as  now  the  frtMei^li/e  oftbiiJlaiuSif  efpecially  on  fines  levied  to  ufes, 
is  not  to  bring  together  a  polfellion  and  ufe,  but  to  introduce  a  general  form  of  conveyance,  by 
which  the  conufors  of  the  fine,  (who  are  as  donors  in  the  cafe)  may  execute  their  intents  and 
purpofes  at  pleofure,  either  by  trai«sferring  their  cftate  to  ftraagers,  or  by  cnl.irging,  diminiOiin- 
or  altering  them  to  and  amongft  themfelves  at  their  pleafure,  without  obferving  ^hal  rifour  and 
^ridtncfs  of  law  for  the  pvfTeflaoo  of  the  cooufee  as  was  requifite  before  the  ftatuie.  Vau«h.  eo  in 
fhe  cafe  of  Dixon  v.  Harriloo.  *     ^ 

U  4  Notwitb- 
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Notwithftamling  this  (lattitey  there  are  3  waji  tfcrtrJtnjfcmuftwn  tntjlf  VfbiekJIiiJ rematis  J8  lit 
j^ommon  law,  atidis  n  creature  of  tbt  courts  of  equity  ^  and  fubjed^  only  to  their  controufand  dire£kioo« 
jH,  Where  a  man  ieifed  in  fee  raifes  a  Urmfvr ytars^  and  limits  it  in  truft  for  A.  for  this  the  Ita- 
tute  cannot  exeeute,  the  termor  not  being  fcifed.  2dlj.  Where  lands  are  limited /o  tbcafi  of  ^  /« 
trAjif  to  permit  B.  to  receivt  the  rnts  and  profits ;  for  the  uatute  can  only  execute  the  firil  uU.  3<11t» 
Where  lands  are  limited  to  tutfiea  to  receive  and  pay  over  the  rettti  and  profits  to  fuch  anJ  fuch  p«r- 
fons;  for  here  the  lands  ifiuft  remain  in  them  to  anfwer  thefe  pnrpofes  j  and  theie  points  were  a- 
^reed  to ;  Trin.  1700.  Abr.  £qu.  Cafes  383,  Simpfon  v.  Tomer, 

S.  2.  tfl)iri  divcrfi  perfom  Jhall  he  jointly  fetfed  to  the  ufc  or  tru/f 
of  any  oftbem-,  thojt  which  Jhdll  have  fuch  ufe  or  trufl^Jhatlhe  adjudged 
to  have  only  fuch  ejftate^pojfejjion^  andjeijin  of  the  lands^  &fr.  as  they  bad 
in  the  ufe  or  trttfiyfaving  to  allperfons  other  than  thofe  which  he  feijed 
to  any  ufe  or  tfufl^  all  rights  ^ r.  ' 
¥he^^W  ^'  3-  Alfofaviflg  to  all  thofe  perfom  which  Jhall  he  feifed  to  any  ufe^ 
being/«/i<f    all  fuch  former  rights  as  they  nUght  have  Bad  id  tbeif  own  propel 

tnfeeu^J,       ^r/         •  O  /  .  f 

a  kaje  to  J 

0,  and  S.  but  it  was  injecrtt  cvufiAenct  for  the  preferment  of  his  wife ;  and  aftervfordi  be  made  afeojjfme/U 
to  0.  tind  others  of  the  ume  land  to  other  uftt.  it  was  decreed;  by  the  advice  of  Wray,  Anderfon^ 
and  Man  wood,  that  the  term  was  not  extinguiflied  by  this  feoffment,  by  reafoo  of  the  provifo  $ 
and  becaufc  O.had  this  leafe  to  his  own  ufe,  it  is  not  extinguifiied  by  the  feoffment  which  he  took 
to  the  ufe  of  another*  Ma»  196.  pi,  345.  Trin.  27  Eliz.  in  the  Court  of  Wards,  Cheyney's  caft^ 
^-^-i  And.  192*  pi.  9.  $.  C.  fays  the  leafe  was  made  really  in  trufl  to  the  ufe  of  the  wife,  and  edu- 
cation of  their  fons  and  daughters,  notwithftanding  that  diverfe  covenants  were  therein  contained, 
and  a  rent  was  referved ;  a:id  lays  that  the  feoffment  made  afterwards  was  to  the  ufe  of  the  faulban^ 
hirafelf>  ar«<l  his  (aid  wife  for  tiieir  lives,  with  remainders  over  i  and  that  the  fame  was  held  ac- 
cordingly, 

A.  in  con-         S.  4,  5.  IVhere  any  he  feifed  to  any  ufe  or  intent  that  another  Jhall 
of  natural     ^^^^^  ^  yearly  rent  out  of  the  fame  lands%  cefly  q^ue  ufe  of  the  rent 
lave  and  af.  Jhall  he  deetAed  in  the  pojfejjion  thereof  of  like  eflate  as  he  or  Jh^  ^ 
feaion,co-   had  that  ufe. 

venanted  to  '' 

Aand  feifed  tt  toe,  ufe  of  bimfef for  life,  remainder  to  B,  bis  fan  in  tail,  and  to  the  intent  that  B.Jhoutdhatie 
a  re  t  iffuiug  ot^t  of  the  landi,  during  the  Ufe  of  A,  The  fou  dies,  and  his  executors  brought  debt  for 
the  ari*ears  of  the  rnnt.  It  was-  refolved  and  adjudged,  that  by  thefe  words  of  the  i^atute  B.  in 
thii  cafe  had  a  good  rent,  as  well  upon  covenant  as  by  a  feoffnient,  or  bargain  and  I'ale.  Ja  179* 
f  l.i»  Trin.  4  Car.  B.  R.  Rivistti  v.  Godfon.  * 

jr'o  ]       !•  It  was  agreed,  that  Mcefly  jue  ufe  devifei  that  bitfepffees  (hall 
maie  eflate  in  fee  or  in  tail  to  7-  5.  and  dies,  the  ufe  changes 
before  the  cftate  executed,    D.  96.  pi.  41,  Mich,  i  Mar,  in  Bain- 
ton's  cafe, 
p;  149.  b.        3*  A.  covenanted  that  ail  perfons  who  (hould  h^  feoffees  of  certain  . 
pl.81.         \mis^  Jhould  be  feifed  thereof  to  the  ufe  of  A,  fir  lije^  ?ind  after 
^p"&  M     ^^^  deceafe  to  B.  his  fon^  and  M.  and  the  heirs  of  their  hodieSy  re- 
BEfivLL  v*  njainder  to  the  right  heirs  of  An  and  afterwards  n^ade  a  feoffment  to 
HoL.  the  ufes.in  thefaid  indenture^  afterwards  B,  married  the f aid  M*  then 

f  TocK,  s.  j^  ^jg^^  2^  after  the  27  H>  8.  aliened  all  the  lands,  and  died.  M, 
and  by  Uw  chtered  Into,  the  whole.  Wefton  and  Bendlows  held  her  entry 
opinion  of  lawfu)  into  all,  but  3  juftices  contra  1  for  the  pofieflion  ihall  be  in 
all  the  court  thejkme  degree  as  the  ufe,  and  the  ufe  was  in  hu(band  and  wife  By 
^imem,*^"  fcVeral  moieties  before  the  marriage,  and  therefore  (ho  may  laww 
the  widow  fully  enter  into  a  moiety  only.  Mo.  92.  pi.  ^%%*  Trim  10  £ltz« 
ipouid  only    Bymbnds'a  cafe* 

^avea        .      '^  ,  . 

tnoiety,  by  reltfon  of  the  jointenancv  Ihadc  before  nlarriagi ;  and  cites  other  cafes  npon  like  points 
teJd  accordingly, apd  theojciiea  Fafch.  %  Eliz.C.  B.  between  Mo Ro a??  and  Whartok  ;  andtliat . 
WtAuii's  opiiUoo  wns|  that  the  ^\3xi  veiled  th«  polAnHon  lo  the  ufe  as  a  purchaie  made  to  V^ 

ba2X>4 


(BtftlT*  tfo 

iaron  and  feme  during  the  coverture ;  which  the  ofter  3  jnlUces  denied^  by  realoa  of  the  Urordt  of 
'theftacute>  y\zl  forih,  qoalicy,  coDditioo,  3cc. 

...»  •    , 

4.  jf.  UnaHt  in  tally  remainder  t9  hisji/lers  (who  were  his  heirs  at 
Jaw)  in  fee.  h,  made  a  deed  in  this  manner,  viz,  Ithefaid  A.  havt 
giveiiy  granted^  and  confirmed  fir  \ooL  without  the  words  ^bar- 

fained  and  fold)  habendum  to  the  feoffee  with  warranty  againji  A.  and 
is  heirsy  and  a  letter  of  attorney  was  to  make  livery  and  feifin\  f6 
.^at  the  deed  began  like  a  deed-poll,  Viz.  to  all  chriftian  people,  &c. 
but  ft  was  indented  and  inroUed  wi^in  a  month,  and  4  months  after 
the  inrollment  the  attorney  made  livery  and  feifin ;  Ak  died  without  if^ 
fue.  The  fitters  entered,  and  the  feoffee  oufted  them  :  they  brought 
trefpafs.  It  was  clearly  agreed  by  the  court,  that  by  the  words  give 
for  money,  grant,  or  connrm  for  money,  &c.  if  the  confideration 
be  for  money,  and  the  deed  is  inrolied  within  6  months,  that  the 
lands  {hall  pafs  both  by  the  flatute  of  ufes  and  by  the  ftatute  of 
inrollments,  as  well  as  upon  the  words  bargain  ai^d  (ale.  3  Le,  i6« 
pi.  39*  Mich.  14  Eliz.  B.  R.  anon« 

5.  Leafe  to  A.  for  life^  remainder  to  the  right  heirs  of  Ah  for  io 
years  after  his  deceafe ;  this  term  is  not  in  A.  but  is  in  abeyance  tiQ 
after  his  death,  and  then  it  commences  in  his  right  heir,  as  pur« 
chafor  by  this  name*  D.  310.  pi.  78.  Pafch^  14  Eliz.  in  Cran- 
mer's  cafe. 

.     6.  A.  pofleflcd  of  a  leafe  for  years^  grants  all  his  ejlate  and  inter  eft  s.  Ccitel 
to  B.  and  C.  and  their  ^igns,  to  the  ufe  ofthefaid  A.  and  M.  bis  Mo*  614. 
wife  for  their  /iVw,  and  of  the  longer  liver  of  them.     Afterwards  A.  ^^^a*" 
granted  to  J.  S,  all  fuch  intereft  as  be  then  had  in  the  (aid  lands  in  of  ufes,  acc 
leafe,  and  died.     The  quetlion  was,  whether  this  grant  by  A.  gave  i9S*cket 
all  the  term  of  B.  or  U.  or  not  ?     And  being  put  by ,  the  Lord  ^'^^^Z^ 
Chancellor,  it  was  anfwered  by  all  the  juftices  and  Chief  Ba-  A/fVant 
jron,  that  the  2rant  of  A.  was  void,  and  not  within  the  ilatutes  was  void; 
pf  cefty  que  ufci  &c.     D.  369.  a.  pi.  50.  Pafch.  22  Eliz.  anon.        ^^J^^«  ^^ 

a  trult,  which  he  coutd  not  afBgn  over ;  for  a  truft  cannot  be  afligned  over,  becaufe  it  lies  in  pri- 
vity ;  aqd  though  A.  may  repofe  a  crud  and  confidence  in  the  leflee,  yet  his  aflignee,  that  is  od 
party  to  the  agr 'intent,  cannot  do  it,  becaufe  not  privy,  (i.  e.)  not  conufant  of,  nor  party  to  that 
agree iient,  whereby  by  the  contra^  between  the  parties,  a  truO-  was  repofed  in  the  tenant  of  the 
land  ;  forchoii(th  he  might  be  willing  to  ftand  intruded  for  the  benefit  of  bis  friend,  it  does  not 
^hereby  foUow  ih  .t  he  would  for  every  body's  advantage.  But  it  feeiris  to  him  in  this  cafe,  that 
if  A.  had  alfigned  overthe  land  itfelf,  it  would  be  good  by  i  R.  3.  but  the  words  he  ufed  were  not 
fafficient  to  pitf'the  ianil  itfelf)  for  he  had  no  intereft  therein ;  for  27  H.  8.  execute  no  poffeilion 
<o  a  ufe,  but  where  fome  body  is  feifed  to  the  ufe  of  another  for  years,  life,  &c.  fo  thai  the 
tenant  muft  have  a  freehold  in  the  land,  elfe  the  ftatute  executes  no  pofTetnun  to  th»*  ufe  ;  but 
if  a  fine  be  |eviefi^  to  (he  pfp  of  ope  for  years,  then  it  is  executed ;  for  th^  coiiufee  of  the  fine 
is  feifed. 

7.  Feoffinent  in  kefub  conditioner  ea  intentione^  that  bis  wife  r27I  1 
Jhould  have  the  land  for  her  lift^  remainder  to  his  younger  fon  in  fee.  ^  ^  ^ 
The  feoffee  diqd  without  making  any  eftate.     The  heir  of  the  fe- 

•cfFop  entred.  it  was  rcfolyed  that  it  was  not  a  condition,  but  an 
cflate  which  was  executed  prcfently,  according  to  the  intenL  4 
X«e.  a.  pi.  3*  Mich.  23  Eli2.  anon, 

8.  A.  feifed  of  land  in  fee,  ha»  iflfue  2  foas  fi.  and  0.  and  af-  Le.  29S. 
>cr  the  I  R.  3.  and  before  the  27  H.  8.  devifed  to  the  ufe  of  his  ^  C— San 
JrpiiQgeft  fon  C*  certain  lands  in  U1I5  rcrnaindcr  to  his  firft  fon  76.  s.c« 

B*  oil 


%  on  condition  not  to  alien  or  dtfcontlnui^  But  for  jotniun  to  Ktg 

wife  or  wives,  and  only  for  life  or  lives  of  fuch  wife  or  wives^ 

I>evifee  levies  a  fine  to  a  ftranger,  and  by  deed  declares  •the  ufe  to 

hhnfelf  and  his  wife,  and  to  the  heirs  male  of  his  own  body,  rew 

mainder  to  the  heirs  of  his  father ;  and  avers  that  this  fine  Was  for 

jointare  of  his  wife,    l^he  jufHces  were  clear,  that  die  levying 

the  fine  is  a  breach  of  the  condition,  buf  they  doubted  what  perfon 

fhould  take  benefit  of  it;  for  when  e^ejiy^puufe  befomj  H.  8. 

made  the  devife  conditional,  and  now  by  that  flatute  he  has  tfab 

t  It  was      pofiefEon  in  fiich  quality  as  he  had  the  ufe,  they  *  thought  diat  die 

agreed  that   condition  IS  tran^erred  into  a  limitation,  and  fo  the  oreach  fliall 

^  ^f^.^       enure  to  determine  the  eftate  by  cefTer ;  and  fo  he  in  the  next  re* 

and  oot'a      niainder  fhall  enter,  otherwife  the  condition  is  gone  by  confiifion  of 

liniiutioiu    it  in  the  pofTeffion ;  yet  at  lafl  they  adjudged  the  cafe  with  the  heif 

|*T;7««        of  B.  (B,  being  dead)  by  reafon  diat  ta^flatute  of  27  gives  tin  frf^ 

*  fiffi^^  ^^  quality  and  condition  with  the  uje^  and  alfo  gives  to  cefty  que 

ufe  fuch  benefit  and  advantage  as  the  f etwees  had\  fo  that  quacunquie 

via  data  the  heir  of  B.  was  enabled  to  take  the  benefit  of  the  breach^ 

be  this  a  condition  or  a  limitation*  Mo.  a  1 2. 213.  pL  353.  Mic& 

27  &  28  YX\%.  Rudhall  v.  Milward. 

9.  A.  feifed  in  fee,  made  an  indenture  purporting  afeoffinent  t«> 
B*  and  C.  with  warranty^  and  another  indenture  bearing  date  tbf 

fame  day  mt\i  die  firft,  was  made  between  the  feoffees  suid  the  fe- 
offor, whereby  reciting  that  whereas  A.  the  day^  hour^  and  infiant 
§fthefe  prefents^  by  indenture  hath  giveny  6lc.  to  B.  and  G  thejaid 
iaridSj  habendum  to  thenty  their  heirs  and  ajpgns  for  ever,  they  the 
faid  B.  and  C.  granted  by  the  fame  deed,  that  immediately  after  the 
faid  B,  and  C,  their  heirs  and  affignsy  have  peaceably  taken^  &c.  the 
profits  of  die  lands  during  the  term  of  101  years^  then  it  Jbould  be 
lawful  for  A.  his  heirs  and  ajfignsy  to  re-enter  and  have  the  faid  lands 
as  in  their  firH  right  and  tiHe^  the  faid  feofFment  and  livery  of 
feifin  thereof  made  at  one  infiant  notwithflanding.  7%^  indenture 
badfeveral  labels^  and  were  laid  one  on  the  othery  and  the  labels 
fixed  and  conjoined  both  together  in  one  fealy  viz.  the  original  with 
the  Jeal  of  A  and  the  counterpart  with  the  feals  of  B.  and  C,  and 
delivered  accordingly,  B.  and  C,  and  their  ajfignsy  enjoyed  the  faid 
lands  peaceably  without  interruption  during  the  faid  term.  It  was 
refolved  by  the  juflices  in  this  cafe,  that  the  intent  upon  the  li* 
very  was,  that  A.  fhould  re-have-  the  lands  after  the  loi  years 
quiet  pofleflion  of  the  feoffees,  and  that  the  ufe  did  immediately 
arife  out  of  the  pofTefiion  of  the  feoffees  to  the  heirs  of  the  kf 
ofFor,  as  foon  as  the  lands  had  been  enjoyed  for  loi  years,  an4 
that  by  the  fbtute  of  27  H.  8.  the  heir  of  the  feofibt  might  enter^ 
And  decreed  accordingly.  Mo.  722.  pi.  1009.  Mich.  33  &  31. 
Eliz.  in  die  Court  of  Wards,  Boydell  v.  Walthall. 

10.  Reverjion  of  a  leafe  for  life  is  granted  for  life  cum  po/l 
mortem  of  the  tenant  for  lire  acciderit  \  this  fhall  not  refer  to  the 
commencement  of  the  future  time  as  to  the  eftate,  but  to  the  having 
the  land  in  pofleJion,  Cro,  E.  323.  pU  14.  Pafch*  36  Eli*.  B.  R; 
M  Ibournc  v.  Dafhbbrn.        \.     '    '       ' 


tf.  }f  A.  for  good  conlideration  covenants  U  Jtand  felfed  t6  thd 
kfe  of  ih'ii^^  in  tally  and  after  to  the  Qfe  of  B.  in  tail,  and  aftef  o^ 
iC.  and  bisbiirs^  now  by  ^^  H-  8.  A,  isfeifed  in  tail,  with  remainder 
In  tail/f  emainder  *  in  fee^  according  to  the  feveral  limiutions  of  the 
ufes ;  and  yet  here,  as  to  his  eftate  tail,  no  other  perfon  was  feifed  to 
his  ufct  and  gone  jto  this  re(pe£t  feifed  to  the  other  ufe,  as  the  words 
of  the  ftatute  aK.  And.  338.  in  cafe  of  Dillan  v.  Freine,  alias 
Chudleigh's  cafe. 

12.  A*  granted  a  rent  to  B.  and  C.  (without  more  words)  ta  tbe  S.  C  cite4 
Mife  of  bis  wife  for  life ;  if  this  had  been  before  the  ftatute  27  H.  8.  ^^^^'  ^ 
B.  and  C.  have  eftate  in  |thc  rent  during  their  lives  to  the  nfe  of  the  J;^!^^^ c. 
wife ;  but  if  after  the  .ftatute,  or  before,  B.  and  C  die  in  the  Ufe  of  cited  Arg, 
the  wife^  the  rent  is  determined,  and  (ball  not  be  continued  by  the  *  ^^^^ 
^tute,  or  otherwife ;  for  (he  has  not  m  this  ca(e  other  or  greater  o^J^*^ 
eftate  in  the  rencthan  B.  and  C  had;  and  yet  the  words  of  the  fta«  aSu 
tute  are,  that  ce/fj  que  ufejball  be  feifed  offwb  eftate  as  he  had  in  ibi 

ufe  \  and  die  laft  part  of  this  branch  of  me  ftatute  is,  that  be  Jball 
pave  tbe  eftate  of  hitn  that  is  feifed  in  tbe  fanuform^  manner^  quaJitj^ 
and  condition  as  be  bad  in  tbe  ufe.  In  which  cafe  neither  of  thcife 
two  branches  of  the  ftatute  aforefaid  in  words,  will  make  the  wife  to 
have  fuch  eftate  in  the  rent  as  flie  had  in  the  ufe ;  but  if  the  rent  or 
land  bad  been  granted  to  B.  and  C.  during  tbe  life  of  tbe  wife  to  the 
ufe  of  tbe  wife^  then  by  this  ftatute  ftie  fhall  have  it  during  her  lifes 
for  the  ufes  and  eftate  agree  together.  So  in  the  principal  cafe  the 
ufe  and  eftate  agree,  becaufe  there  was  not  greater  eftate  in  the  ufe 
than  the  eftate  of  B.  and  C.  in  the  rent,  which  is  during  the  life  of 
the  wife  conditionally,  if  B.  and  C.  fo  long  ftiall  live ;  ana  if  not,  then 
the  ufe  toceafe.  2  And.  130.  pi.  74.  Mich.  41  &  42  £Iiz.  Craw** 
\tfs  cafe. 

13.  There  are  many  ufes  which  are  not  executed  by  27  H.  8. 
as  tortious  uks^fraudulent  ufes,  u/is  upon  ufes^  troublefome  ufes ;  as  to 
ftand  feifed  to  the  ufe  of  A.  on  Tuclday,  and  of  B.  on  Wednefday. 
So  of  ufes  of  perpetual  freeholds ;  per  Warburton  J.  Mo.  632.  Pafch# 
43  £liz.  C.  B.  in  cafe  of  Mildmay  v.  Mildmay. 

14.  27  if.  8.  of  ufes  does  not  execute  ufes  that  are  in  abeyance.  Becaafeic 
Are.  Godb.  31Q.  in  cafe  of  Sheffield  v.  Radcliffe.  <^«nno«  »*• 

®  •*    '  executed  to 

a  hart  poJibHUy  of  a  ufe,  neither  can  it  be  limited  againft  the  knowa  mUs  of  the  common  Uw» 
Arg.  4  Mod.  155.  cites  x  Rep.  130*  Chudleigh's  cafe. 

15.  The  cafe  was ;  a  man  poflefled  of  a  term  for  years  of  a  rec-  *  s.  c. 
toryy  devifed  the  profits  thereof  to  his  wife  for  fo  many  years  as  fhe  !'!!**  i^^^fj. 
flsoM  live  J  and  after  he  devifed  tbe  profits  to  20  of  his  poor  kindred^  of  South 
and  that  afier  the  death  of  hts  wife  the  reSfory  (hould  he  let  by  the  ad*  v.  Allen— 
vice  of  his  ^verfeers^  and  the  rent  diftributed  to  hisfaid  poor  kindred^  ^^r^RyJ* 
and  nusde  tbe  wife  bis  executrix.    Kefelyed  by  all  the  juftices  in  the  by  j.  5  ^ 
exchequer*chamber,  that  although  a  *  devife  of  the  profits  is  a  Mod.  63. 
devife  of  the  land  itfcif,  if  there  be  no  other  circumftance  in  the  cafe,  '^  "^°  ^ 
yet  becaufe  in  this  cafe  the  devifor  has  declared,  that  the  poor  kin-  Alien.^ 
idred  ftiould  not  have  the  property  of  the  term,  and  he  appoints  a  S.P.  aiim^i. 
Icafe  to  be  made  for  rent,  and  the  rent  to  be  diilributed  amongft  *«****y^»« 
them,  the  executors  fliould  h^vc  the  term  upon  the  confidence  to  glnl^^all' 

'    *'    '     ■  make  Mo.  758. 
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^l»io49.  make  the  leaTe,  and  diffribute  the  rent;  and  that  die  poor kindce<f 
Ml  cafe  of     had  only  a  truil,  and  no  intereft  in  the  term.    Mo.  753.  pL  1040. 

Forfter  r.      ^-^^^  ^  j^^^  Gli&th  V.  Smith. 

i  S.  p.  by  LH4  Keeper.    Chiui.  Cafes,*  140.  Mich.  t6  Car.  %•  in  cafi  of'Cary  v.  Applctoa. 

^.-S.  P.  Chan.  Prec.  123  pi.  xo6.  Mich  1700.  in  cafe  of  Potter  v.  Fofter. 

They  (hall  i6i  If  a  man  enfeoffs  A.  U  the  ufe  of  J.  and  B.  they  are  jointe- 
be  bothtti  nants  \  for  both  come  in  by  the  ftatnte.  13  Rep.  55.  Mich.  7  Jac« 
by  the  fta.    j^  ^^  q^^^  of  Wards,  Samme's  cafe. 

tute»be- 

catife  ibey  could 4$  take  jsi^ly,  thtj  taking  by  feveral  titles,  Ld.  Bacon's  Readings  on  the  Sutute  of 

Ufes;  353. 

One  cannot  be  in  by  the  ftatute,  and  one  by  tho  common  law,  but  both  (hall  be  in  by  the  ftatutCtf 
Arg.  Vent.  390.  intlie  cafe  of  Poccer  v.  North. -:>— See  tit.  Jointcnant5,(L)  pL  5. 

r  27  '^  1  17*  In  all  cafes  where  a  ufe  may  be  raifed  by  the  common  latUj  and 
Th  ftatute  ^^^^^^'^l^c^f/inwJ/y  tfrrf-f  riff  fAtffff^ry,  the  ufe  (hail  bc  executed 
never  in"  by  2j  H.  8.  of  Ufes.  Arg.  2  Brownl.  291.  Hill.  7  Jac.  C.  B.  in  the 
tended  to     cafe  of  Smallman  y.  Powis. 

execute  any 

ufe  but  that  which  might  lavjfully  ht  comptlUd  to  bt  executed  brfore  the  ftatute,  which  cannot  be  of  aH 
(&rttetatl\  for  the  chancery  could  not  compel  hini  at  common  law  to  execute  the  eftate,  and  fo 
the  (latute  doth  not  execute  it  at  this  day.  Cro.  J.  401.  pi.  9.  Pafch.  14  Jac.  B.  R.  in  cafe  of 
pooper  V*  Franklin  and  Walter* 

18.  A.  mates  feoffment  to  the  uf^  oUhe  heirs  male  of  his  body  begot^ 
ten.  Adjudged  an  eftate  tail  executed  in  himfelf ;  for  h^implicaiion 
of  law  he  has  antedate  for  life,  and  therefore  the  eftate  limited  to  the 
heirs  of  his  body  is  an  execution  in  him ;  per  Coke  Ch.  J*  RoU. 
Rep.  240.  cites  the  cafe  of  Fenwick  v.  Mitford. 

19.  Where  the  party  feifed  to  the  ufe,  tf«^/the  cej{y  que  ufe^  is  one 
ferfon^  he  never  takes  by  the  ftatute,  except  thefe  be  a  direA  impofE- 
Bility  or  impertiriency  for  the  ufe  to  take  effect  by  the  common  law* 
Ld.  Bacon's  Readings  on  the  Statute  of  Ufes,  352. 

20.  If  I  give  land  to  y>  S.  to  the  ufe  of  himfelf  and  his  heirsy  and  if 
y,  D*  pay  afum  of  money  ^  then  to  the  uje  of  J.  D,  and  his  heirsy  J.  S.  is 
ih  of  an  eftate  for  life,  or  for  years,  by  way  of  abridgment  or  eftate  in 
Courfe  of  poiTefSon,  and  J.  D.  in  of  the  fee-fiq;iple  by  the  ftatute.  Ld* 
Bacon's  Readings  on  the  Statute  of  Ufes,  352. 

21.  If  I  enfeoff  J.  5.  to  the  ufe  ofhiinjelfin  tailj  Md'ihen  tdXhe  ufe 
of  y.  D.  infee^  the  eftate  tail  is  executed  by  this  ftatute ;  becaufe  an 
eftate  tail  cannot  be  re-occupied  out  of  a  fee-frmple^  being  a  new  eftate^ 
and  not  like  a  particular  eflate  for  life  or  years^  which  are  but 
portions  of  tl^e  abfolute  fee*  Ld«  Bacon's  Readings  on  the  Statute 
of  Ufes,  352. 

22.  And  therefore  if  I  bargain  and  fell  my  land  to  y.  S,  after  my 
deathy  without  iJjUei  it  doth  not  leave  an  eftate  tail  in  me,  nor  veih 
any  prefent  fee  m  the  bargainee,  but  is  an  ufe  expedant.  Ld.  Bacon's 
Readings  on  the  Statute  of  Ufes,  352. 

toKtra  if  1  23.  So  if  I  enfeojgfj.  S.  to  the  ttpTofJ^  ^^[^^  'i/^»  ^^  '*'"  ^°  *^ 

tnitfa&Y^  \xic  of  himfelf  and  hts  hcirsyhiz  is  in  of  tho  fee-ample  merely  in  courfo 

j*.D,for  ofpoflemon,  and  as  of  a  reverfion,  and  not  of  a  remainder.  Ld.  Ba» 

i:jcy  (hen  con^s  Readings  on  the  Statute  of  Ufes,  352. 

to  the  ufe 

ofbimfrlffor  I'tfr^  the  remainder  to  the  uhnfj.  N,  in  fee.    Now  the  law  will  not  admit  frafltnn  of 

e(^ates,  but  J.  S.  is  in  with  the  reh  by  the  ftatute.    Ld.  Bacon's  Readings  tHi  the  Statute  of  Ufe$i 

O  24-  W 


14^  If  I  tnjj^offa  bijkop  and  bis  heirs  to  the  ufe  ofhtmfelfand  hisfue^ 
tejforsy  he  is  in  oy  the  ftatutc  in  the  right  of  his  fee.  LcL  Bacon's 
Headings  on  the  Statute  of  Ufes,  353. 

25.  And  as  I  cannot  raife  a  prefent  ufe  to  one  out  of  bis  own  feifln, 
fo  if  I  limit  a  contingent  ox  future  ufe  to  oney  being  at  the  time  oflimir* 
taSion  notfeifed^  but  after,  becomes  at  the  time  of  the  execution  of  the  con^  ^ 
iingent  ufe^  there  is  the  fame  reafon,  and  the  fame  bw,  and  upon  the 
ikme  difFerence  which  ^e  put  before.  Ld.  Bacon's  Readings  on  the 
Statute'of  Ufes,  353. 

26.  As  if  I  covenant  with  myfon  that  afier  his  marriage  Iwillfland  But  iflhatL 
feifedofhxA  to  the  ufe  of  himfelf  and  his  heirs jznd  before  marriage  let  to  him 

I  enfeoff  him  to  the  ufe  of  himfelf  and  his  heirs^  and  then  he  mar»  {hen)^^^^ 
riesy  he  is  in  by  the  common  law,  and  not  by  the  ft^tute ;  like  la\^  jhwid  baifg 
of  a  bargain  andfale.  Ld.  Bacon's  Readings  on  the  Statute  of  Ufes,  ^^^  *» 

'yeo  for/Ifiotilf, 

?53-  hibeam- 

man  taw,  and  of  tbe'fee-JimpU  byjlatuu,    Ld.  Bacon's  Readings  on  the  Statute  of  I7fesi  353;. 

'  27.  If  I  have  an  eigne  rights  znA  he  infeoffed  to  the  ufe  of  f.  S.for  f  274  T 
Jtfe^  then  to  the  ufe  ofmijfelffor  life^  then  to  the  ufe  of  j-.  D.  infee^ 
and  y.  S»  dies ;  if  I  be  in  by  the  common  law  I  cannot  waive  nejf 
xftate^  having  agraed  to  the  feoSment ;  but  if  I  am  ip  by  the  ihitutc^ 
yet  I  am  not  remitted,  b^caufe  I  cpme  in  by  my  own  zSt.  But  I  may 
•waive  my  ufe,  and  bring  an  a&ion  prefently  \  ixr  my  right  is  faved 
•unto  me  by  one  of  the  favings  in  the  ftatute.  I^d.  Bacon's  Readings 
x}n  the  Statute  of  Ufe^,  354^. 

28.  If  j9i  diffeifin  were  committed  to  an  ufe^  it  is  in  him  by  tb? 
xrommoQ  law  upon  agreement ;  fo  if  one  enters  as  occupant  to  thf 
ufe  of  another^  it  is  in  him  till  difagrecment  i  for  wherever  cefty  qut 
pfe  has  remedy  for  the  poffelRon  by  courfe  of  common  laWy  there  thi 

Jiatute  never  works.    LcL  Bacon's  Readings  on  the  Statute  of  UfeS) 

29.  Ifzfeme  infeoffs  ^  man  (caufa  niatrimoriii  prahcuti^)  flie  hath 
remedy  for  the  land  again  by  cour^  of  law ;  and  therefore,  in  thofe 
/pec;ial,cafes,  the  ftatute  works  not ;  and  yet  the  words  of  the  ftatute 
are  general,  (where  any  perfon  ftands  feifed  byforceof  anv  fine,  rer 
covery,  feoffment,  bargain  and  (ale,  agreement,  or  othcrwiie)  butf  yet 
the  feme  is  to  be  reftrained  for  the  reafon  aforefaid.  jUl-  Bacon'^ 
Readings  on  the  Statute  pf  Ufes,  354. 

30.  The  ftatute  27  H.  8.  cap.  ro.  of  ufes,  toucheth  not  copyholds  4  S.  P.  Arg. 

.bec:\ufe  the  tranfmutation  of  poffeffion  by  the  fole  operation  of  the  J^fg  ^f '  "* 

jtatutQ,  vyithout  allowance  of  the  lord,  would  tend  to  the  lord's  pre-  Taylor  v. 

judice.  Cro^  C.  44.  Mich.  2  Car.  C.  B.  in  cafe  of  Rowden  v,  Mai-  Shaw. — r? 
•ii--  T*r  .  *^         ,  S.p.  Giib. 

^^^'  Treat,  of 

Ten.  T70.  For  then  a  tenant  wo\)ld  he  introduced  without  the  lord's  coafen^ 

31.  A  trtf/l  is  nothing  in  Jaw ;  and  ufes  being  siboliflied,  and  join-  An  cftate 
^d  to  the  pofTeflions,  a  truft  of  a  leafe  for  years  cannot  be  faid  to  be  •^"'^'*"'L 
an  ufe;  forif  fo,  the  27  H.  8.  of  transferring  ufes  into  poflefTion,  feiJcUor 
>vo(ilJ  be  to  no  purpofe  ;  for  this  ftatute  requires  a  feifin  to  the  ufe,  poffcifcd-at 
but  there  is  only  a  poflTeflion  In  a  lelTee  for  years.     By  the  judges  of  ^*^"  day  to 
iboth  benches.  J enk.  244.  pi.  30.  I'J  it  has 
^1/  polTcJlun,  whereas  the  itaiute  of  iifesj  27  i/.S*  10*  rcfuim  Jeljln,  Jenk.  X95.  pi.  j,...^But  if 


^74  ^tti* 

•ne  bargnlns  and  fells  land  for  yars,  this  is  execoted  by  the  HaXnttt'ttiie  imrgamdr  iuA4tfr<tL>bti 
lor  only  an  ul'«  palfet)  ac  th«  common  lavv,  anil  fo  had  (tocxl  feifed  Co  an  ufcy  and  whatever  interetf 
Che  cefly  que  ufe  has  ia  the  uft  it  is  executed  by  the  ftatute,  if  anj  body  be  ieiied  to  Uie  uTe*  G« 
Law  of  Uiesy  &c.  199. 

ffod.  213.  j;t,  J.  S,  granted  a  renUcharge  to  B.  and  C  in  trujl  fir  At  in  dif- 
?ovv'*n  &  '  charge  of  a  jointure,  which  M.  being  then  a  widow,  had  on  die  prc- 
Herie  v.  mifTes,  habend'  to  B.  and  C.  their  heirs,  executors,  &€•  in  truit  for 
Cooke,  s.  M.  for  life.  Per  tot-  Cur,  tliis  rent-charge  is  executed  by  the  ftatute 
^*  j^®'^"  of  ufes,  by  the  exprefs  words  thereof,  which  executes  fiich  rent* 
•  granted  £or  life  upon  truft.  2  Mod.  138.  Mich.  28  Car*  2.  C*  B, 
Cook  &  ar  V.  Herle. 
vf«  where  33.  When  the  ftatute  transfers  an  eftate,  it  transfirs  togetbtr  xviih 
Brai«  Iw-  //  filch  remedies  only  as  ^e  by  law  incident  to  that  cftate,  and  mi  ctU 
$aiMniai(^  lateral  ones.  Mod,  223.  Mich.  28  Car.  2,  C«  B.Bofcawen  &  Heric 
mount  fv     V.  Cook. — 2  Mod.  1 38.  Cook  V.  Herle* 

faymuit  to 

E.  and  C  to  the  ufe  ofM,  though  M.  may  difti'aio,  becaufe  it  U  an  incident  to  the  eftate  transfer- 
ted^  yet  (he  cannot  bring  covenant,  becaufe  that  is  collateral.  Mod*  123.  Bofcawen  ht  Herle  ▼• 
Cook^^-^And  a  Mod.  13S.  &  C. 

34*  To'knowhowan  u^e  is  turned  into  a  right  te^'an  ufe^  itmuft  be' 
conftdered  how  it  was  before  the  ftatute,  and  was  thus  \  before  tbefta^ 
tute  the  f<fofrees  had  the  eftate,  and  the  cefty  que  ufe  bad  the  ufe,  and 
this  depended  tipon  the  eftate  of  the  feoffees ;  for  the  feoffees  had  die 
eftate  upon  confidence  and  truft  that  the  cefty  que  ufe  fliould  take  the 
[  275  J  profits,  whidi  was  a  collateral  intereft  annexed  in  privity  to  the  eftate 
of  the  feoffees.  If  the  ejiate  of  the  feoffees  was  divefted^  the  ufe  con* 
fequently  was  turned  into  an  equitahk  righty  and  tk4  cejfy  fue  ujt  could 
not  have  the  ufe  any  longer  than  the  ejiate  had  its  being  ;  fo  that  foch 
aSISywhifh  difplace  and  deveft  the  ejlates  out  oftbefeoffeosydohycoa^ 
fequence  turn  the  zrfe  into  a  right,  Arg.  PoUex.  97.  in  the  cafe  of 
Carpenter  v.  Smith. 

35.  If  land  be  devifedto  A.  infee^  in  trujl  thai  J5.  may  take  the  fro* 
fitsy  it  is  an  ufe.  Arg.  Skin.  209.  admitted  in  cafe  of  Durdant  v. 
Burchet 

36.  Devifc  of  land  to  B.  and  C  for  payment  of  dehts^  anierfher  in 
truft  fir  the  ufe  of  A.  and  his  heirs  ma/cy  but  declared  his  will  to  be  diat 
A.  fhould  hav&no  benefit  of  this  devife,  unlefs  A.'s  father  ifaeuld  letde 
on  A.  fo  much,  and  in  default  thereof  devifed  the  faid  eftate  to  the 
truftees ;  or  in  cafe  A.'s  father  fhould  make'  fudi  fetdement,  yet 
if  A.  fhould  die  without  iiTue^  in  fuch  cafe  likewife  be  gave  the 
faid  eftate  to  his  truftee?,  difcharged  of  the  truft  for  A.  Per  Lord 
Chancellor,  this  is  no  truji^  but  an  cftate  vefted  at  law,  and  well 
executed  by  the  ftatute  of'^ufesj  for  the  truft  here  arifes  out  of  the 
eftate;  andf  in  fuch  cafe  the  dcvifce  might,  by  the  ftatute  i  R,  3. 
have  made  leafcs.  Vern.  79.  82.  pi.  73.  Mich.  1682.  Popham  v» 
Bamfi<f]d. 

37.  Lands  were  given  by  will  to  trujlees  and  their  heirs^  in  irufi 
,    fir  A,  the  defendant's  V-'ifiy  and  her  heirs^  and  diat  the  truftees  fhould 

from,  time  to  time  pay  anddifpofe  of  the  rents  and  pro/its  to  the  faid  A% 
or  tof.ch  perfon  or  perfons  asjhe^  by  any  writing  under  her  hand,  a$ 
well  during  coverture  as  being  {o\^^Jhould  order  ox  appoint  the  fame^ 
^'ithout  the  intermeddling  of  her  bufhandy  whom  he  willed  fhould 


h$ve  no  benefit  or  diipofal  thereof;  aod  as  to  the  inberltanci  of  tbe 
premifles  in  truft  for  fucb  perfon  or  perfons,  and  for  fucfi  eftate 
and  eftates  as  the  fold  J,  by  any  writing  purporting  her  will,  or 
other  writing  under  her  Yisjviyjhould  appoint  \  andfor  want  of  fucb 
appointment^  in  truji  for  her  and  her  heirs.  The  queftion  was  whe- 
ther this  was  an  ufe  executed  bv  the  ftatute,  or  a  bare  trad  for  the 
wife :  And  the  court  held  it  to  oe  a  truft  only,  and  not  an  ufe  exe- 
cuted by  the  ftatute*  Vern.  415,  pi.  393.  Mich.  i686.  Nevil  v. 
Saunders. 

^8.  But  a  devife  of  all  the  rents  and  froSts  of  Isolds  to  A.  the  wife  Comb.  37 <• 
•f  J.  S.  during  her  natural life^  to  be  paid  by  his  executors  into  her  own  ^*^« '|  '•* 
bands^Without  the  intermeddling  of  her  hujhand\  and  after  her  dcceafe  |.c.'fny$ 
to  and  amongft  J.  B.  M.  B.  and  K*  B.  &c.  Holt  Ch.  J.  Teemed  ftrong-  that  Hole 
ly  to  incline  that  the  executors  were  truftees  for  the  wife  j  but  Roke*  ^*^- J*  (^^ 
by  and  Eyre  J.  c  contra,  and  judgment  accordingly,  i  Salt  228.  pi.  thiVi  de!? 
7*  Trui.  7  w.  &  M.  i(i  B.  R«  South  v.  Alleine:  vife  u»  th« 

.  .  -  executor* 

bv  itDpllcation  of  Uw»  or  die  tb*  wiU  canaot  be  performed ;  and  the  other  juftices  agreed  wic1» 
him,  but  afterward*  I)oU  faid  the  deviff  of  tbe  rents  and  profits  is  a  devife  of  (he  lai^d  to  A.  and 
thtn  t^  fubfeq\9ent  words  (to  be  paid^  &c.}  are  void,  and  cannot  exclode  the  huiband ;  and  that 
Cbe  man  was  miilaketi  in  tbe  law.  But  all  the  other  judges  retained  the  contrary  opinioc,  and  faid 
that  a  deviie  of  tbe  reott  and  profiu  it  Dot  always  a  devife  of  the  land ;  for  which  they  relied  oti 
lyio.  753.  754*  Griffith  v.  Smith;  and  it  was  adjudged  againit  the  opinion  of  the  chidFjultice..— 
I  Mod,  6  J.  Mich.  7  W.  j-  Bufli  v.  Allen,  S.  C.  Holt  Ch.  J.  thought  this  a  devife  to  the  executors 
for  her  life,  upon  truft  to  pay  the  profits  to  her ;  and  that  this  is  fully  to  perform  the  will,  the  in- 
tent whereof  was  wholly  to  exclude  the  huiband ;  et  adjomatur.  But  at  another  day  Holt  ihou^'l.t 
it  a  devife  to  her ;  for  a  devife  of  the  rents  and  profits,  is  a  devife  of  the  land  itfelf,  and  if  tills 
fiiould  be  conftrued  a  devife  to  her,  then  the  laft  words  contradi^  the  former ;  and  fo  the  ^x^cu* 
tors  will  have  a  devife  by  implication,  againft  an  exprefs  devife  before.  But  Rokeby  J.  replied 
that  then  the  hufband  (hall  intermeddle,  where  the  devifor  intended  to  exchide  liim ;  and  j[;ii4  \X 
relied  on  the  cafe  of  Gxiffith  and  Smith.  Mo.  753.  But  Holt  replied,  that  in  that  cafe  the  in« 
tereft  remained  in  the  executors,  and  not  in  th^  devifees.  Eyre  J.  thnnsht  the  fuhfeqnenc  words 
made  it  a  devife  to  the  executors  in  truft  for  the  wife.  Judj{ment  was  given  nccording  to  the  opi- 
Alon  of  the  juftices.  Holt  di(Ientiente.~-Ibtd.  loi.  S.  C.  and  judgttieot  according  to  W\t  opiuMni 
tf  th^  other  jui^iceSf— — See  pL  1 5. 48. 

39.  A.  conveys  to  truftees  and  their  heirs,  in  truJi  to  permit  /I.  to  f  ^76  1 
receive  tbe  prof  ts  during  life,&c.    This  cannot  create  fuch  an  eftate  *-  "/     J 
in  A,  as  will  dc  executed  by  the  ftatute  of  ufes ;  for  if  a  man  is  feifed  \^'  ^"^ 
in  fee  of  an  eftate,  and  makes  a  declaration  thereof  in  truft  for  J.  S.  there  would 
diis  is  no  colour  to  make  an  eftate  for  life  in  J.  S.  Arg.  3  Mod.  146.  be  an  ufi 
J47.  in  cafe  of  the  King  v.  Lenthall.  Jf^'' *'"  -/'• 

^'  °  Per  Cur. 

Carth.  273»in  cafe  of  Tipping  v.  Cofin. 

40.  Vf\ititi!titlimitationef  tbe  ufe  is  different  from  the  eflate  of  the  Wherever 
Iank\  as  where  a  fcoflTnent  is  made  to  the  ufe  of  the  feoffee  for  J]^* '^'"^'^   . 
Hfe,  remainder  to  J.  S.  the  feoffee  is  in  by  the  ftatute ;  per  Holt  \h!*p^lji^l^j 
Ch,  J.  Cumb*  313.  Hill.  6  W.  3,  B.  K*  in  cafe  of  l^ipping  v.  i'cn^ntm 

CofinS,  anoibfr^  it  is 

executed  by 
the  flatute  of  ufes.   Skin.  209.  admitted  Arg.  in  cafe  of  Durdant  v.  Burchec 

41.  Where  the  laflfee^fimpk  of  the  ufe  is  limited  to  him  who  has  the  Ch,  Prec. 
tftate  of  the  landy  he  is  in  by  the  common  law,  as  in  the  cafe  Inft.  34^  j^*^- 
22.  b.  where  a  feoffment  is  to  the  ufe  of  the  feoffor  in  tall,  and  after  ii);d.\4^. 
to  the  ufe  of  the  feoffee  in  fee  3  per  Holt  Ch.  J.  Cumb.  313.  Tip-  34^  twer 

ping  V.  CofmS.  ^'  How  aid, 

42.  Where 


pj6 


tsm^ 


ifl,.  Where  A.  males  tfioffment  U  B*  and  C.  find  their  heiri^  /# 
the  ufe  9fthem  and  their  heirs  in  truft  for  J.  5.  this  truft  is  executed 
by  the  ftatute;  per  Wright  Seijeant  Arg.  Cumb.  313.  Tipping  v« 
Cofins. 

*  D.  977.  4'^*  Cefty  que  ufe  U  in  meerly  by  operation  of  law j  and  not  in  the  per 0 
Cfo.J.ai7.  Reiblved,  and  for  authorities  the  cafe$  ip  the  margin*  were  cited* 
?m5"*     Carth.  3 1 6.  Trio.  6  W.  ^c  M,  B.  R,  Reyncll  v.  Long, 

Cro.  Car.  Stockton  v«  Hampton.  9  RoIL  Abr.  31* 

latw.  814.  44.  J.  S«  fclfed  of  lands  in  fee,  devifed  them  to  truftees  and  iheif 
•h-  s.  C.  hetrsy  to  the  ufes,  intents  and  ^urpofes  herein  after  mentioned,  viz.^ 
court  were  ^°  ^^  intent  and  purpofe  to  permit  A.  to  receive  the  rents  and  profits 
of  opinion  fir  his  Itfe^  and  after  tiiat  the  truftees  Jbguldjfandfeifedofthe  premijfex 
that  the  ufe  /^/^^  ufe  of  the  beirs  rfthi  hody  of  J,  Holt  Ch.  J.  pronounced  the 
^^^^]^'  judgment  of  the  co^rt,  w^  faid  that  tjiis  would  have  been  a  plain 
and  obf«rv-  truft  at  common  law ;  and  ^hat  at  common  law  was  a  truft  of  a 
^  that  if  it  freehold^  or  inheritance,  is  exuuted  by  the  flatutiy  which  mentions 
STfolm-^  the  word  truft  as  well  as  ufe;  aod  tfie  cafe  in  jt  Vent.  3^^.  Bur. 
nediacely  CHET  ANp  DuRDANT,  is  Dot  Iaw{  91^  that  the  change  of  expref- 
^ring  his  fion  in  the  principal  cafe,  by  ufing  the  word  permit  in  the  firft  daufe, 
remaSdcr  ^^^^^  *^^  words  of  truft,  and  afterwards  making  mention  of  an  ufe^ 
limited  to  is  immaterial,  in  regard  trufts  at  common  law  and  ufes  are  equally 
chevfeof  executed  by  the  Astute.  Salk.  670^  pL  6.  HiU*  I  Ann.  fi.  R^ 
S:«  o'f'w.  Pfo-ghton  V.  Langley. 

^ody  cannot  take  cf!e^  by  way  of  ufe  executed,  w^ich  it  mxi^  nec«flarily  do ;  for  there  is  no  co^ 
lour  to  make  it  a  truft  for  the  heirs  of  the  body  .of  A.'  .» .  S.  C*  cited  x  Vent.  3^2*  in  the  mar* 
gin  of  the  cafe  «pf  Byrchet  v«  3>ardaoU  > .  S*  ,C.  cited  Abr.  fi^uity  Cfifes  383.  pi*  4*  jo  caip  of 
Jones  V.  Loi:d  Say  and  SeaJ* 

45.  The  laft  limitation  in  a  deedof  ietdement  was  to  the  truftees 
and  their  heirs  in  truft  for  A.  (the  grantor)  and  his  heirs*  It  was  in- 
f:fted  th^t  tjiis,  upon  the  .determination  of  the  intermediate  eftates^ 
will  be  executed  to  A.  in  pofleffion  as  abibjutdy  jas  if  it  had  been 
iaid  to  the  ufe  of  A.  and  his  heirs ;  for  the  ftatute  mal(ps  no  dif^ 
ference  between  an  ufe  and  a  trufty  bvit  mentions  jth^m  boyth  pro^ 
mifcuoufly.  Arg.  And  this  upon  reading  the  deeds  fepmed  to  .be 
given  up  as  a  clear  point,  Ch.  Prec.  345.  Trin.  17 la.  in  cafe  of 
Eure  V.  Howard. 
B  Rep.  iz$.      46.  To  the  execution  of  a  ufe  ^  things  are  neceffary.     ift.  There 

*  ToH't '^'  ought  to  be  a  perfon  fefed,  adly.  Cefty  que  uic  in  rerum  natura, 
cafe,  cites'  34ly«  h  ufe*  iti  efle  in  pojfejjiony  rcverfton  or  remainder.  4thly.  Thrtf 
?l.  C.  35X.    the  eflate  of  the  feoffees  may  vejt  in  cefty  que  uje*     G.  Law  of  Ufes, 

sunn's  cr.fc,  S.  P.  fo  that  a  ngtttafan  ufe,  tfr  a  future  or  cohting.'nt  ufc^  arc  excliide^cill  they  ceme  ia 
effe.  And  D.  5S.  a.  fpl- 5-  Trin.]  3$  H.  8,  that  it  w:js  held  [ti\p  hook  is  fcmble]  that  if  cefty  que 
wtein  tail,  with  i!ivcrlc  ulcs  in  remainder.'  makes  feoffment,  and  dies,  and  the  ftatute  of  27  H.  8. 
.is  madej  now  the  illiie  in  tall  h£s  right  of  an  ufe  in  effe,  but  no  execution  of  it  tiil  entry  by  (he  ft- 
oifees ;  and  that  wi^h  this  accords  the  cafes  in  I>.  S8.  b.  Fpl*  109.  Trin.]  7  E.  6.  STEPUEt^  Da- 
vis's cafe;  and  p.  330.  [p9.b.  pi.  17.  Mich.]  15  &  t6  Kliz.  PAM'cBASKBRvtLL't  cafe,  that  \f 
cefty  que  ufe  in  poU'eilion  had  made  a  fsoifmenl  before  the  ftatute,  no  right  of  an  ufe  neither  in  pof- 
feiiion  nor  in  remainder,  Ihall  be  executed  by  the  ftatute  of  27  H.  8.  till  rcgrefs  of  the  feoffees.-^ 
And.  330.  S.  P.  in  S.  C.  by  the  name  of  J>iUam  v.  Fraice.r->Poll.  96.  in  cafe  of  Carpeiiter  v.  Smith, 
JB.  p.  and  citel  tlie  fisrae  cafes. 

Where  there  is  itoftifin  tejhe  ufe*  tberp  can  be  tto  nfe,    J^i,  334.  ia  cafe  of  Dillan  v.  Freinei  alias 
#[277]  "'      '     '  fh»Ulei$h> 
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ChtttAeigh^s  cale.«^Dd  as  there  iniift  be  one  that  is  feifed  to  the  i\(e,  fo  there  ffntfilemtihai  heuh  it^ 
uft.  Ibid.  336. 

To  the  execution  of  a  tife  into  pofleffion  by  the  ftatute,  it  is  requifite  that  there  muft  be  a  ttrnphtt 
p^lffJpoH ;  for  the  feoffee  muft  make  an  aAual  entry ;  becaufe  the  intent  of  the  ilatute  was  not  to  help 
out  a  pofleflion  already  good.  So  it  feems,  if  a  reverfion  be  granted  to  one  to  the  ufe  of  another, 
that  this  is  not  executed  before  attornment,  for  the  reverfion  palTes  not  till  then.  But  if  a  man 
hath  a  reveriion  granted  to  him  by  fine,  and  before  attornment  he  bargains  and  fells  it  to  ano- 
ther, the  reverfion  is  executed  by  the  ftatute  in  the  bargainee  ;  for  as,  in  the  firft  cafe,  the  gran- 
tee had  no  reverfion  for  want  of  attornment,  and  it  confequently  could  not  be  executed,  fo  in  the 
laft  cafe  the  conofee  liad  a  reverfion  before  attornment,  which  he  pafled  the  ufe  of  to  another,  and 
then  the  ftatute  executes  the  poffeffion  to  the  ufe,  but  in  the  fame  plight  as  the  ufe  wa«,  and  confe- 
quently fliU,  till  attornment,  there  wants  a  privity  of  diftraining,  &c.  Gilb.  Lawof  UfeS|3ec.  ft3i, 
232. 

The  flatnte  is  to  be  underftood  of  ceCly  que  ufe  tliat  has  an  ujt  in  effe,  in  c^Jum  f»  him  that  baa 
•nly  a  reverfion  or  rtmJirtdcr  of  an  ufe.  G.  Law  of  Ufes^  &c.  28* 

4.7.  A  conveyance  was  to  fuch  ufes  as  ihall  be  by  will  dire&ed« 
The  ufe  declared  by  the  will  was,  that  tht  trtiftees  Jhall  convey  t9  thi 
ufe  of  A,  till  B.  comes  ofagCy  or  be  married^  and  after  fuch  age  or  mar^ 
riagcy  one  moiety  to  A.  for  lift ;  and  if  B,  Jhall  die  during  his  minority^ 
then  all  the  eftate  to  A.  but  if  B.  Jhall  attain  fuch  age^  or  marry  j  then 
9ne  moiety  in  poffejjion^  and  the  reverfion  of  the  other  to  B.  and  his  heirs. 
The  queftion  was,  whether  this  be  an  ufe  executed  by  the  ftatute  % 
and  it  was  fent  to  the  judges  for  their  opinion.  MS.  Tab.  tit  UfeSy 
Feb.  9,  1727.  Rich  V.  Beaumond. 

48.  Where  lands  were  devifed  to  trujlees  and  their  beirs^  in  truft 
to  pay  feveral  legacies  and  annuities^  and  to  pay  th^furtlus  of  the  rents 
4ind  profits  to  a  married  woman^  during  her  lifcy/or  berfeUirate  ufe^ 
or  asjhejhould  direSfy  and  after  her  death  the  truftees  to  irand  feifed 
to  tlie  ufe  of  the  heirs  of  her  body^  with  remainders  over,  the  queftioxi 
was  whether  this  devife  to  pay  die  furplus  of  the  rents  and  profits  to 
the  wife,  was  fuch  a  ufe  or  truft  as  was  executed  by  the  27  H.  8.  For 
if  it  was,  then  it  was  urged,  that  flie  being  tenant  for  lire,  the  limL* 
tation  after  to  the  heirs  of  her  body,  being  coupled  with  it,  gave  hef 
an  eftate-tail,  according  to  Shelley's  case,  i  Rep.  But  if  it  did 
not,  then  the  eldeft  fon  was  to  take  as  a  purchafor.  And  it  was  held 
by  the  Court,  that  fhe  had  only  a  truft  for  life,  and  confequently  the 
heirs  of  her  body  muft  take  by  purchafe;  and  the  rather  in  this  ca(e^ 
becaufe  it  was  limited  to  the  heirs  of  her  body  Jeverally  and  fuccef- 
fivelyy  as  theyfhould  be  in  feniority  of  age  and  priority  of  birth,  andthe 
heirs  of  their  refpeffive  bodies  ijfuing.  And  a  difference  was  taken 
between  this  cafe  and  that  of  Sroughton  and  Langle y,  2  Salk. 
For  there  it  vras  totermit  A.  to  receive  the  rents  and  profits  for  life, 
but  here  it  is  a  trulc  in  the  trujlees  to  pay  over  the  rents  and  profits 
to  fuch  and  fuch  perfons  ;  and  therefore  the  eftate  muft  remain  ia 
them  to  anfwer  thcfe  trufts,  otherwife  fliemuft  be  the  truftee,  con- 
trary to  the  exprefs  words  of  the  will.  Mich.  2728.  decreed  and  af- 
firmed in  the  Houfe  of  Lords.  Abr.  Equ.  Cafes  384*  Jones  v.  Lord 
Say  and  Seal» 


(Y.  a)  Refulting  Ufes.  [  ^78  ] 

I.  XX7  H  £ N  a  man  makes  a  fecffmint  tvitbout  ccnJUtratien^  and  If t  man tf 
.  .7      ^^cfrefis  nf  1^  the  feoffixient  is  intended  by  the  law  to  be  *^i^ 
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Jirsnger  to  the  ufc  of  the  /eoffbr  and  his  heirs ;  and  therefore  Brooke  Ckyt  h 

withMi  feems  to  htm,  that  he  in  reverfion  and  in  the  remainder  fhall  not  have 

VI  ^  fiibpoena,  but  formedon,  and  the  feme  cui  in  vita.  Br.  Feoffment  ai 

the  feoflvo  Ufes,  pi.  32.  Cites  5  E.  4.  7. 

is  (eifed  to 

the  ofe  of  tbo  fooflbr  and  his  heirS ;  for  in  this  cafe  the  law  makes  not  any  confideration,  bscaofe  th« 
feoffee  (hall  not  bold  of  the  feoffor,  lee  but  of  him  of  whom  the  feoffor  bekl,  and  this  by  the  ftanito 
of  quia  emptores*  flee.  Perk.  S.  533.....D.  146.  b.  pi.  71.  S.  P.  Arg.  in  cafe  of  ViUers  v«  Beaumont. 
*— But  before  the  Itatute  of  juia  em^ores  terrarumf  if  a  man  had  made  a  deed  of  feoffinent  wth, 
out  My  cmfidiratkn  or  caufe»  Che  feoffee  (hould  have  had  thic  Co  his  own  ufc,  becaufe  there  was  «r« 
mtrt  Mwten  feoffor  and  feoAee.  D.  146.  b.  pU  71.  Pafch.  3  flc  4  P.  flc  M.  in  cafe  of  ViUers  y.  Bea»> 
mono-Perk*  S  534-  S.  P. 

2.  It  was  moved  upon  evidence,  if  A.  recovers  by  comm&i^  recovery 

againft  B.  and  B.  infeoffs  A.  afterwards,  that  A.  (hall  be  feifedto  B.'s 

ufe  \  for  A.  Ihall  be  adjudged  in  by  the  recovery,  and  not  by  the  feoff* 

Bient,  which  Shelley  and  ritzherbert  J.  in  a  manner  affirmed.  D.  i8» 

pi.  105.  Trin.  28  H.  8.  Anon. 

Afg.  Litt.         3.  That  which  canmt  veft  in  him  to  whom  it  is  limited^  {hall  return  to 

dtw'chud.   ^'^^  feoffor  J  as  if  I  make  a  feoffment  in  fee  to  the  ufc  of  myfelf  for 

leigh's  cafe,  lif^)  and  after  to  the  ufe  of  mv  fecond  wife,  all  the  fee  is  how  in  me, 

•^jenk.     .  and  when  I  take  a  2d  wife,  then  the  feoffees  fhall  be  feifed  to  the  ufe 

176.  pi.  98-  of  fuch  wife  in  remainder  for  her  life;  per  Man  wood  J.  2Le.i9.pL 

2  J.  in  Brent's  cafe. 

4.  A.  fufFers  a  common  recovery  to  B.  to  the  intent  that  B^JbaUmaki 
fftate  to  A.  for  life,  remainders  over.     Agreed  that  after  the  reco- 
very B.  fliall  be  finfed  to  his  own  ufc  \  for  if  he  (hould  be  feifed  to  the 
ufe  of  A.  then  he  cannot  make  eflate  to  A.  &c.    But  per  Southcote 
and  Wray  J.  he  ought  to  make  it  in  convenient  time^  odierwifc  an  ufe 
fliall  be  raifed  in  A.   D.  166.  pi.  9.  Marg.  cites  Pafch.  17   lAiz^ 
Humfreflon's  cafe, 
ft.  P.  But  if       5-  If  I  infeoffA.  on  condition  to  infeoffB.  who  refujes^  now  A.  (ball 
B.  takes,  he  bc  feifed  to  my  ufe ;  but  if  i*  were  to  give  in  tail,  it  is  odierwile ;  per 
firiil2>mrr.  ^y^^-  ^-  ^6^-  pJ*3SS-  ^9  Eliz.  in  Bracebridge's  cafe. 

Roll  Rep.  161.  in  cafe  of  Warren  v.  Smith,  Ar?.  cites  17  £.  3.  59.21  £.  3.  46.— Arg.  2  Roll  Rep. 
68.  in  cafe  of  Trefwallen  v.  Penhules,  cites  19  U.  6.  h*  2  £.  4.  3.  S.  P. — Feoffment  on  condition 
togiv*  ibeUmdiu  tail  to  ajtrangn-^  who  refufesy  there  the  feoftbr  may  re-enter ;  bat  •  feoflivent  on 
condition  to  infeoff  a  ftranger,  or  to  graiu  a  rtnt'cbargc,  if  the  Granger  refufes,  there  the  feoiibrihall 
not  re-enter ;  for  his  intent  was  not  that  the  land  Ihould  revert,  &c.  Per  Djer.  a  Le.  aaa.  pL  a3f  • 
P^fch.  x6  Eliz.  C.  B.  in  cafe  of  Bawell  v.  JLucas. 

If  he  fur.  6.  Copyholder  infeefurrenders  to  fuch  ufes  as  the  lord  fliall  appoint  5 

IhS  nfe  o^  the  lord  limits  the  ufe  to  J.  S.  for  life.    Refolvcd  that  the  ufe  of  the 

tnn^tifytt  iSw  ihall  refult  to  the  firft  copyholder.  Litt.  Rep.  26.  Arg.  cites  Pafch« 

^*,r/«a»i.  j5  Eliz.  C.  B.  Rot.  334.  Wroth's  cafe. 

tUtr  to  bis 

wifefn-Iiftfrtmauukr  #•  bisfonfot-  Kft,  the  reverfion  in  fee  continues  in  the  furrenderor.  Arg^  cites 
it'adjudged  HiU.  36  £1.  Rot.  1650.  and  the  record  was  produced.  But  Haughton.  T*  thought  « 
itas  a  furrender  of  the  inheritance.  But  Doderidge  J.  contra ;  but  thought  if  be  bad  accepted  an 
€ftate  batkfor  ins  own  Ijf*  onfy,  it  might  be  a  queftion.  The  court  diredled  a  fpecial  vcrdidt  Rolf 
Rep.^256.  in  cafe  of  &iuthco(  v.  Adams. 

Jjph-  70'         7.  Where  a  feoiFment  is  made  to  feveral  ufes  for  life,  for  yearSf 

2c  37  Eia.  ^^  '^  ^'>  ^^^  ^  ^*  "  'ww*'^^  f  ^^^fi^  ^fi^^  ^*^  ejiatesfir  Hfijfor 
B.  R .  Dii-*  yearsy  ♦  and  in  tail^  this  fee  was  left  in  die  feoffor,  i  Rep.  i  ao.  Chad- 
Ion  ▼.         leigh's  cafe. 

Frame,  S. 

C- — And.  309.  Si  C<— Jenk.a76.pl. 98.8.  C;      "  -*        —        ^ 
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8.  Feoffment.^  J.  en  ccnditUn  to  convey  to  A. for  Uft^  remainder  •^Pi^'" 
to  the  ehUftfon  of  A.  in  fee.    No  ufc  rcfults  to  A.  for  life,  remainder  Jj  ^  £iii* 
to  the  eldeft  fon  in  fee  j  for  if  fo,  dien  the  eftate  would  veft  by  the  b.  R,  S.  C. 
ftatute  of  ufes,  and  fo  then  the  feofFee  could  not  make  eftate  to  A.  for 

life,  remainderto  the  eldeft  fon  in  fee.    Jenk.  253.  pL  44.  40  Eliz, 
Julius  Winnington's  cafe. 

9.  I  make  2l  feoffment  to  theufeofmj  wife  tbatjhall  be,  or  to  fuch 
perfons  as  I  Jhall  maintain^  though  I  limit  no  particular  eftate  at  all ; 

ret  the  ufe  is  good,  and  (hall  in  the  interim  return  to  the  feoffor. 
Lrd.  Bacon*s  Readings  on  the  Statute  of  Ufes,  350. 

10.  If  I  once  limit  the  whole  fee-Jimple  of  the  ufe  out  of  land,  and 
part  thereof  to  a  perfon  uncertain^  it  ihall  never  return  to  the  feoffor 
oy  way  of  fra£tion  of  the  ufe.  Ld.  Bacon's  Readings  on  the  Statute 
of  Ufes,  350. 

11.  If  die  king  gives  lands  by  his  letters  to  J.  S.  and  bis  beirSy  i9 
the  ufe  of  J.  S.for  life^  the  king  has  the  inheritance  of  the  ujfe  by 
imphcation  of  me  patent,  and  no  office  needs;  for  implication  out 
of  matter  of  record  amounts  ever  to  matter  of  record.  Ld.  Bacon 
on  the  Statute  of  Ufes,  355, 

12.  Feoffrnent  to  the  ufe  of  a  lafi  willj  the  eftate  pafles  now  to 
the  feoffee,  but  it  is  tatbe  u(e  of  the  feoffor;  per  Doderidge  J.  RoU 
Rep.  253.  Mich.  13  Jac.  B.  R.  in  cafe  of  Simpfbn  v.  South-, 
wood. 

13.  There  is  a  difference  between  zfeoffinent  in  fee  to  ufisj  and  a  Arg.  te. 
covenant^  to  Jiandfeifed  to  ufes.    If  feoffment  in  fee  be,  and  ufe  i$  li-  p^^*" 

mited  to  ^perfon  incapable^  remainder  over^  nothing  retu^s  to  the  ca^. 

feoffor ;  but  otherwile  it  is  in  covenant  to  ftand  feifed  as  in  Paget's  }  ^^P*  i54* 
cafe  put  in  the  redbr  of  Cheddington's  cafe.    The  lame  in  cafe  of  J^'^J  "*' 
refufal  by  tenant  for  Ufe^  remainder  aver.  Arg.  Lttt.  R.  26a.  Pafch.  Cbeding^ 

5  Car.  C.  B.  in  Beck's  cafe.  ton'scafc, 

cites  It  as 

faid  per  Manwopd-Ch.  B.  in  Paget's  cafe. 2  Lev.  77.  S.  C.  and  S.  P.  cited  in  cafe  of  Pibus  r. 

Mitford.  .  Arg.~i*»Same  difference  taken  by  Hole  Ch.  J.  between  a  nvtnant  to  JlandfiftA^  and  ft 
fnffmnt  to  ufe  ;  for  tiU  the  contingency  happens,  or  the  time  comet  for  the  future  u(e'f  rifingf  it 
fliall  return  again  to  the  feoffor.    1%,  Mod.  39.  in  cafe  of  Davis  v.  Speed* 

14*  feoffment  of  lands  to  J.  S.  in  fee  until  he  Jhould  make  a 
leafe  to  A.  B.for  21  years  to  begin  at  the  feaft  of,  &c.  If  J.r  S.  does 
not  make  a  leafe  accordingly,  die  ufe  ftiall  be  to  the  feoffor ;  for 
here  is  only  a  mere  matter  of  truft,  and  the  intent  is  not  that  the 
feoffee  (hall  have  any  |thing  by  die  non-performance  6f  the  truft  ; 

BT  Roll  Ch.  J.  and  A(k  J.   Sty.  205.  Hill,  1049.    Watts  V. 
ixey. 

15.  A.  feifed  in  fee  conveys  it  in  truft  with  power  to  make  a 
leafe  for  21  years.  A.  .made  a  leafe  for  21  years  to  B.  and  C.  in 
truft  for  himfelf  for  life,  and  after  for  his  wife,  for  life,  and  that  af« 
ter  the  deceafe  of  A.  and  his  wife,  the  truftees  during  the  refidue 
of  the  faid  term,  (hould  permit  fuch  perfon,  &c.  as  the  nid  A.  (houU 
nominate,  and  for  want  of  fuch  nomination,  or  after  the  death  of  fuch 
nominee^  the  heir  of  A.  Jhould  take^  ^c,  the  rents  thereof.  A.  nomi- 
nated J.  S.  to  take  the  rents  during  die  refidue  of  the  fitid  term* 
J*  S.  die  nominee  died.    It  was  agreed  that  fuch  limitation  to  the  heir 

X  2  if 
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cftheperfon  limiimg  is  a  void  limitation;  and  the  cftatc  In  intereft 
did  again  revert  to  A.  who  made  the  limitation^  and  the  remainder 
of  the  term,  upon  the  deccafe  of  J.  S.  belongs  to  the  executors  of 
J.  S.  Chan.  Cafes,  8.  Hill.  13  &  14  Car.  2.  Goring  v.  Bicker- 
.ftafF&  al*. 

[  280  J  i6.  Feoffment  of  a  manor  by  A.  to  divers  ufcs,  excepting  two 
Raym.w>  ckfesforthe  life  of  the  feoffor  only.  It  was  agreed  by  all  that  no  ufc 
jiidgid  that  ^'^^  limited  of  thofe  two  clofes }  for  the  ufes  were  limited  of  the  ma- 
nor excepris  prae-excepti?,  which  excluded  the  two  acres.  For 
though  there  were  not  fufficient  words  to  except  them,  yet  there 
was  enough  to  declare  the  intention  of  the  feoffor  to  be  fo.  Vent. 
106.  Mich.  22  Car.  2.  B.  R.  Wilfon  v.  Armorer. 


the  two 
clofes  <le- 
fcended.«> 
Lev.  287. 
S.  C.  ac- 
cordingly. 

See  ti^ 
Truft  (F) 
pi.  7.  and 
the  notei. 


17*  A  feoffment  is  made  by  a  father  to  a  fon  generaflyy  noufe  rifes 
back  to  tne  father  unlefs  it  be  expreffed.  Arg.  2  Chan.  Cafes, 
232.  Trin.  29  Car.  2.  in  cafe  of  Elliot  v.  Elliot. 

18.  In  cafe  of  a  truft  at  common  law,  if  a  man  was  feifed  ex 
parte  maternaj  and  made  a  feoffment  without  any  conjideration^  the 
truft  refulted  to  the  feoffor,  and  was  of  the  lame  quality  with  the  ef- 
tate ;  but  if  the  feoffee  had  re-infeoffed  the  cefty  que  trujty  tlie  nature 
of  the  cftate  was  altered,  and  the  land  ex  parte  materna  fliould  not 
dcfcend  to  the  heir  «x  parte  paterna ;  for  he  could  not  infeoff  the  cefty 
que  truft  to  him,  and  his  heirs  ex  parte  materna,  becaufe  there  was  no 
fuch  limitation  of  che  inheritance  in  him  ;  refolved  per  Cur.  Carth. 
141.  Trin.  2  W.  &  M.  B.  R.  in  cafe  of  Rice  v.  Langford. 

19.  If  z.f 4  offment  in  fee  is  made  to  the  ufe  of  A.  and  the  htirs  gf 
hts  body  begotten,  the  remainder  in  fee  to  the  right  heirs  ofT.  S. 
who  is  then  livings  there  in  fuch  cafe  the  fee-fimple  is  not  in  abey- 
ance, nor  in  the  feoffee ;  but  the  ufe  of  the  fee  fhall  refult  to  the 
feoffor,  and  remain  in  him  until  the  contingency  ("viz.)  the  death  of 
T.  S.  (hall  happen;  per  Holt  Ch.  J.  Carth.  262,  263.  Hill.  4W. 
&M.  in  B.  R.  in  cafe  of  Davis  v.  Speed. 

20.  If  a  feoffment  were  made  to  the  ufc  of  the  heirs  of  the  body  of 
the  feoffor  from  and  after  the  deccafe  of  J.  S.  There  no  eftate  for 
life  would  refult  till  after  the  deceafe  of  J.  S.  cited  by  Holt  Ch.  T. 
Cumb.  313.  Hill.  6  W.  &  M.  B.  R.  in  cafe  of  Tipping  v.  Co- 
fing,  as  laid  by  Hale,  in  the  cafe  of  Pybus  v.  Mitford, 

21.  A.  feiled  in  fee  by  deed  and  fine,  conveys  to  trujlces  for  70 
yearly  if  J.Jo  long  livcy  remainder  to  tru/lecs  for  7000  years.  2nd  from 

after  the  dca''    -"  "    •  ^      .^^    /     ^t       -^     . '.      ^  ^ 


dcalh  of  A.  then  to  B.     WTiether  the  remainder  to  B. 


ft  Freem. 
Rep.  2)1. 
pL  302. 

Mich.  x6o8.  and 

tl^i  my  Ld.  '^  ^     .  ^  ^"^  objeaion  was,  that  an  eftate  oi freehold  was  to  com^ 

Chancellor  nunce  mfuturo ;  for  the  firft  freehold  is  limited  to  B.  which  is  not 

Ytrf^'  ^?  ^"'^  ^*^  *^  expiration  of  both  the  terms,  and  after  the  death  of 

jud7«,  A'  ^^  "^  ^^^^^  ^^^  '^^^  *^  '^"^"^^  ^^  ^-  ""^'^^  '^  ^^  fuppofed  to  re- 

faid  they  w't  back  to  him.    To  prove  the  remainder  void,  it  was  infiftcd 

were  of  that  here  the  conveyance  working  by  way  of  tranfmutation  ofpoffeffhm 

SSTmiSf  ^^  ^?^^«  ^^'  "fc  <^an  refult  nor  arife  by  implication  of  law  iTthcre 

tion  to  the  '*^*y  1/}  a  covenant  to  ftand  feifed  or  in  a  will,  but  it  muft  be  h  ex^  ' 

fon  was  prtfs  limitation.    The  court  took  time  to  confider  of  it.    2  Vcnu 

Slng'lJT  370.  pl.  334.  Mich.  1699.    Pcnhay  y.  Hurrel. 

^;?becn 'iL^li^^^^ '"  '^"^  P^^i .  ''"^  "f ''  '^^^  ^^  '"  «»fc  of  a  covenant  to  ftand  fcifrd,  it  mif  h« 
han  been  otherwifc And  Aid.  t^^.  pL  307.  Mi«h.  1699.  S,  C.  fays  ii  waj  agreed  that  ki 


cafe  of  a  covenant  to  {|jnd  feired,  will!  was  nor  llmitrd  out  of  the  covanantor,  did  continue  to 
htm ;  and  therefore,  if  a  man  covenanted  to  (land  feifed  to  the  ufe  of  the  heirs  of  his  bmfy,  it' 
Ihould  bean  eftate-tail,  hecaufe  the  ohl  eilate  for  life  continued  in  him  \  and  my  Ld.  Coke*s  «ipi* 
oion  in  the  cafe  of.FsNwicK  and  Mitfokd,  is,  that  it  will  fo  do  in  caf'  of  a  feoflinent  to  ufes^ 
which  opinion*  as  was  faid  hy  Judge  Powi^H,  my  Lord  Chief  JuA.  Hale  did  feem  to  he  of  in  the 
cafe  ofPvBus  v.  Mitforo;  ami  my  Ld.  Coke,  when  he  came  to  be  Ch.  Juft.  continued  the 
fame  opinion,  as  appears  i  Roll.  Rep.  i^o.  ^17.  And  it  was  fjid  that  th*s  differs  from  the  cafe 
of  Davis  Airn  Smith  fSPFsoJinthe  Houfe  of  Lords,  hecaufe  there  it  appeared  (he  eilats 
moved  from  the  wife,  and  fo  the  hufband  (hnuld  not  t:>ke  an  cilote  by  implication ;  byt  heM  iC 
was  A.*s  own  eftatc,  and  fo  the  jucl:;e  and  the  Ld.  Chancellor  were  of  opinion,  that  the  ufe  Ihould 
refult,  accoitling  to  my  LJ.  Cuke's  opinion,  and  ths  rather,  hecaufe  contingent  ufcs  are  not  fa- 
voured in  law,  hut  where  it  may  be  remainders  (hall  vcft.  But  it  was  faid  the  Eakl  of  Bed* 
fokd's  cafe  feems  coaii:*!-/  <  *  and  the  Ch.  Jultices  were  of  another  opinion ;  and  therefore  the 
Lord  Chancellor  di^fu  ed  the  opinion  of  .dl  the  judges,it  being  a  point  never  yet  fettled  by  any  folemn 
refolution.  And  ibid.  252.  pi.  326.  Trin.  170a.  S.C.  That  Ld.  Keeper, after  oonfideration had, 
and  a  cafe  being  ftated,gavc  his  oj^nion,  that  A.  had  an  eftatc  for  life  by  implicatioOf  and  fo  the  re 
mainders  all  good,  there  being  a  ft  >*ehutd  to  f»pport  them ;  and  he  went  upon  the  cafe  of  Pyhus  and 
Mitford,  in  Mod.  Rep.  159.  :ind  brought  the  hook  into  court,  where  it  feems  to  he  the  opi«' 
nion  of  the  Ld.  Coke  and  HA",  that  as  well  in  a  fine  or  f«:o.?ment,  as  in  a  covenant  to  (taod  feifedy 
fo  much  of  the  ufe  as  a  m^a  ilul  not  depai't  with,  remained  in  bim ;  and  fo  he  laid  is  i  Inft.  22. 
and  gave  judgment  accorU'O'^ly.  '''^  F  2 8 1 1 

22.  Powcl  J.  doubted,  whether  there  could  be  a  rcfulting  ufe  on  7  Mod.  76. 
a  /^a/e  and  reUafe^  unlefs  where  particular  ufes  are  limited.    2  Salk.  S.  C.  and 
678.  pi.  5.  Mich.  I  Ann.  B.R.    Shortridgc  v.  Lamplugh.  iSJdPotW 

if  a  particular  ufe  was  limited  on  the  releafe,  the  reft  would  refult  back.    Ibid.  77. 

23.  A  refulting  ufe  is  always  from  ibe  old  eftatey  and  parcel  ofthe 
did  ufe.  2  Saik.  679.  pi.  7.  HiL  I  Ann.  B.  R.  Adams  v.  Ter-> 
tenants  of  Savage. 

24..  \f2L  feoffment  be  made,  or  zfine  he  levicdy  or  recovery  be  fuf- 
fered  without  confideration  and  no  ufes  are  exprejfedy  it  is  to  the  ufe  of 
the  feoffor  and  his  heirs.  But  if  any  ufes  be  expreifed,  it  (hall  be 
to  thofe  ufes,  though  no  confideration  be  had ;  and  herein  is  the  dif- 
ference between  raifing  ufes  by  fine,  feoffment,  or  other  conveyance, 
operating  by  tranfniutation  of  ^oifeffion,  and  ufes  raifed  by  cove- 
nant; for  upon  the  firft,  if  na  ufes  were  cxpreffed,  it  is  equity 
that  affigns  the  feoffor  to  have  the  ufe ;  for  by  the  law,  the  feoffor 
has  parted  with  all  his  intereft ;  but  where  he  exprefles  ufes,  there 
can  be  no  equity  in  giving  him  the  ufe  againft  his  own  will ;  and 
there  can  be  no  prefumption  that  the  conveyance  was  to  the  ufe  of 
the  feoffor  againlt  his  own  declaration  \  but  in  cafe  of  a  covenant,. 
it  is  equity  that  muft  eive  a  ufe ;  for  the  perfon  can  have  no  right 
by  law ;  therefore  in  (uch  cafe  there  can  be  no  ufe  without  a  confi- 
deration i  for  there  is  no  equity  thzre  fhould.  G.  Law  of  Ufes, 
&c.  222,  223. 

25.  A  trufl  is  limited  thus,  if  fuch  a  marriage  takes  effe£f^  ofier  5«^  t  Vei-». 
M's  age  of  16  ((he  being  the  daughter  of  H.)  and  fhefhaU  have  ijfue  33|-  Pjj.^^^ 
male  of  the  body  of  S.  then  to  both  for  life.     He  marries  her  at  twelve  1685.   Th« 
years  of  age.     She  lives  till  near  feventeen^  and  dies  without  ij/ue.  Duke  of    ^ 
He  (hall  have  no  truft  for  life ;  becaufe  (he  having  no  iffuc  male,  f^"txT.^- 
there  was  a  failure  of  the  precedent  qualification  to  enable  him.  nier  &  ai' 
It  feems,  (he  living  till  after  fifteen,  fulfils  the  firft  words  well  ©xecutori 
enough,  2cc.  [viz.]  if  the  marrigc  (hould  take  cfFeiEt  after  her  age  of  ^^^' 
ihcteen.    After  the  death  of  S.  and  M.  the  daughter  of  H.  without  show.  ParL 
liTue^  the  truft  was  limitsdovcr  to  others}  but  decreed  that  till  the  Cafe5,S} 

X  3  daughter  ^^-S"" 


g^  daughter  of  S/$  [H.'s]  death,  he  in  remainder  could  not  take,  but 

aliw.crai.  ^^^  ^^  ^^^^  (hould  have  the  trUft  till  that  happened;  for  fo  much 

ner V.  the  of  a  truft  as  is  not  difpofed  of  muft  be  to  the  heir.    G.  Law  of 

*.D*.  Ufcs,  &c.  223, 224. 

« 

i 

[  282  ]  ,(Z.  a)    Covenant  to  Jiand fetfed.     Good.     In  Rcfpeft 

of  thc'Eftatc  of  the  Covenantor,  or  the  Manner 
of  the  Covenant. 

ThMitooly  !•  CT^ENANT  in  tail  by  indenture  on  confideration  of  mar- 
au^a^  -*    riage,  covenants  with  another  that  A.  and  B.  fliall  he  feifed 

STpi:  105-  '^  *"  ^/'  Z^''  ^^^  ?^*"  '1^''  ^^  ^^'  '^^^  ^^^^  ^^  *^  "^^  ^^  *" 

^n,  3  '  fon  and  heir  apparent.  By  this  covenant  there  is  no  ufc  changed^ 
Eliz.Anoii.  unlefs  onlydiiring  the  life  <tf  tenant  in  tail;  per  tot.  Cur.  Hct.  no. 
irS^^S.   ^^'  4  Car.  C.  B.  Bromfield'a  cafe. 

Anon.S.C. 

^oy^6.  2.  Tenant  in  tail  covenants  tojlandjeifed  totle  ufe  of  himfelf  for 

ly,^S.C?by  'i^>  ^^  ***^^  *^  *^  "^^  rf^^^  eldeft  fin  and  bis  heirs  \  and  ^ier  co^ 

the  naroo  vendnts  with  ajlranger  to  levy  a  fine  to  the  ufe  of  the  ftr anger  and  his 

of  Heig.  heirs ;  he  levies  a  line  accordingly,  and  dies.    It  was  rdfolved  that 

BcSngficld.  ^^  ^®"  fliould  not  nave  the  land  by  the  firil:  covenant  j  for  when  tc- 

— s.  c.  nant  in  tail  covenanted  to  ftand  leifed  to  the  ufe  of  himfelf  for  life, 

cited  G.  that  is  as  much  as  he  could  lawfully  do }  and  the  Unutadon  over  is 

Ufes^lc  ^^^^>  *"^  ^^  remained  feifed  as  before.    And  the  juftices  and  coun* 

TIT. lays,  fcl  of  the  court  refolved  accordingly.     Cro.  "E.  895.  pL  15.  Trin. 

That  fmce  44  £liz.  in  the  Court  of  Wards,  Bedinefield's  cafe. 

the  pofwer  of  an  eftate  for  life,  by  the  ilatute  de  donis,  which  he  hath  not  paffed  out  t>f  himfelfj  it 
is  ftUl  in  him  in  it  was  before ;  and  the  remainder  is  void  in  its  creation,  and  therefore  there  caa 
be  no  execution  of  it,  for  the  execution  muft  be  imroe^ate  by  tl^e  ftatuce  of  ufes  s  and  thereforo 
a  fine  afterwards  levied  cannot  help  ic 

3.  Covenant  to  ftand  feifed  of  as  much  asjhall  he  tuorth  20  /.  per 
e/nn*  is  meerly  void.  Agreed ;  and  faid  that  fo  it  viras  lately  ad- 
judged.   Het.  147.  Mich.  5  Car.  C.  B.  Rife's  cafe. 

4.  A.  feifed  in  fee,  in  confideration  of  the  marriage  ofB*  his  fon^ 
and  a  marriage  portion^  covenanted  to  levy  a  fine  to  B*  and  that  B. 
Jbould  fiand  feifed  to  the  ufe  of  A.  the  father  and  his  beirs^  till  the 
marriage  badj  and  after  to  B*s  own  ufe  in  tailj  with  diverfe  remain'* 
difs  over.  And  A.  covenanted  in  die  iame  deed,  that  he  was  feifed 
in  fee,  and  fo  fliouId  be  till  the  ufe  vefted  in  B.  the  fon.  It  was  re- 
folved by  Powell  and  Rookfby  J.  the  only  judees  dien  in  court, 
that  A.  could  not  covenant  that  die  fon  fliould  (mnd  feifed  of  lands 
whereof  the  fiither  is  feifdl ;  and  the  fubfequent  covenant  was  in* 
tended  againi^  incumbrances  only,  as  is  ufual  in  fuch  cafes,  and  not 
to  raife  any  uTe.  3  Lev.  306,  307.  Trin.  3  W.  &  M.  in  C.  B, 
Barrington  v.  Crane. 

•  The  CO-        5*  I?  tenant  in  tail  covenants  to  Jland  feifed  *  to  the  ufe  of  A*  vndl 

venantis       •  -  ^       .  j^jl 


^tee,  2^2 


h  biirs^  or  to  the  ufe  of  A.  for  lifgy  f  remainder  to  B,  in  fee.    The  goo<J,and 
ovenant  is  not  void,  but  puts  the  eftate  out  of  the  covenantor.  ?"*'*  i^*-^' 

I         TT    I      y^i        T      •       J    !•  '1-  r    *1-  •«.  M     C    II      /      **  P^ 


his 

covenant  _ , ^ tgtu^   cr 

Pf r  Ho)t  Ch*  J.  in  delivering  the  opinion  of  the  couft*    2  Salk.  'Hoit  Ch.  j. 
620.  Trin*  i  Ann.  in  cafe  of  Machil  v.  Clark.  Comyns's 

Rep.  lai. 
pi.  84.  in  S.  C. 
"f  S.  P«  And  tbf  remainder  is  g^f  thaitgh  the  mant  In  taild»$t  Jurhg  the  iifi  tf  A,  until  it  is  a%nrided 
by  tbeijfut.    Ccfpiyns's  Rep.  I2X.  per  Hole  Ch.  J.  in  S.  C. 

6.  But  if  tenant  in  tail  covenants  to  ftand  feifed  to  the  ufe  of  A*  7  Mod.  id. 
and  his  heirs  after  bis  deaths  it  is  void.     2  Salk.  620.     Per  Holt  s.  c.  &  p. 
Ch.  J.  in  cafe  of  Machil  v.  Clark.  )^!^^  *^ « 

**  to  com- 

mence at  a  time  when  the  riiht  of  the  iJUae  out  of  which  it  would  i0Vie,  h  in  anuber  p4tfim\>j  a  ticlo 
paramount  the  conveyance,  viz.  per  formam  doni. 

^  But  if  ttnani  inju  doeS}  it  is  good ;  and  there  being  m  tranfmutation  vftbt  p^fifimp  the  eilate  re> 
mains  in  himfelf  in  the  mean  time.  2  Lev.  77.  in  cafe  of  Pibus  v.  Mitk>rd|  cites  1  Rep.  154.  b.*-* 
Per  Hale  Ch.  J.    Raym.  130.  in  cafe  of  Pibus  v.  Miiford.  ^  f  28  ?  1 

7.  Tenant  in  tail  covenanted  to  ftand  feifed  to  the  ufe  of  himfelf  7  MckL  1% 
for  life^  remainder  to  J.  S,  and  his  heirsy  it  is  void  j  for  the  remain-  l^cordiBg.* 

der  15  to  take.efFe^l  after  his  death,  when  by  his  death  the  title  of  ]y._it 
the  iiliie  commences;  and  the  covenant,  as  to  the  eftate  for  life  to  ^^'f* 
himfelf,  is  void  in  this  cafe,  becaufe  hiere  is  no  tranfmutation  of^ffif-'  C^^^  , 
fwn.  Such  a  covenant  is  in  any  cafe  good  only  in  rejpe£l  of  the  remain'-'  Comym's 
ders  \  and  fince  the  remainders  are  void,  the  covenant  and  the  firft  ^.ep.  119. 
eftate  are  likewife  void.  2  Salk.  619,  620.  Trin.  I  Ann.  B.  R.  P^-H-S-C. 
Machil  V.  Clark. 

8.  A  covenant  was  to  ftand  feifed  in  conBderation  of  love^  &c.  to 
his  wift'^  and  after  to  T.  and  his  heirs,  (T.  was  fifter's  fon  to  the 
covenantor,  and  his  heir  at  law)  but  the  deed  was  without  the  ge« 
neral  conftderation  (viz.)  to  continue  the  eftate  in  his  name  and 
family  \  nor  is  it  exprcffed  in  the  de'ed  that  T.  is  of  the  blood  of  the 
covenantor;  and  therefore  Raymond  doubted  whether  the  confide- 
ration  is  not  too  ftreight  to  extend  to  1\  If  the  general  confidera* 
tton  had  been  exprefled  in  the  deed,  it  might  be  averred  tteit  T. 
was  of  the  blood  of  the  covenantor,  but  here  the  averment  muft  be^ 
not  only  that  he  is  of  the  blood  of  the  covenantor,  but  alfo  that  the 
confideration  was  for  the  advancement  of  his  family,  which  he  doubt* 
ed  cannot  confift  without  the  fpecial  confuieration  mentioned  in  the 
deed,  which  is  confined  to  the  wife,  and  to  which  T.  is  a  ftranger. 
The  other  3  judges  delivered  themfelves  to  the  fame  effeft.  Dvtt 
per  tot.  Cur.  llie  cale  dcfcrves  further  confideration.  Gib.  299* 
Trin.  5  Geo.  2.  B.  R.    Goodtitle  v.  Pettoe. 


X  4  (A.  b)  Covc-^ 


283  Ci^n^ 


^inU;?*'  (A.  b)     Covenant  to  ftand  feifcd.     In  vhat  Cafes 
jcy)  ind        ihere  fhall  be  a  Particular  Efiate  by  Implication. 

And  in  what  Cafes  Ufcs  by  Implication  are  ex- 
cluded. 

SeePc^Mc.    I.     A      Made  zfioffnuni  to  the  ufe  ofhimfelffor  lifitj  and  ofur  his 

ihcre  Pol.  *^'*  ^'^  ^*'  ^^'*  ^f^'  *'^  ^5/^'  '^  -^^  *"-/^''  '"  '^''* 

lexfen  him.  And  it  was  held  in  this  cafe,  that  no  implied  ufe  did  arife  to  M.  and 

fdf  argued    therefore  the  eftatc  to  B.  contingent.    Arg.  PoUcx.  94.  cites  the 
»a'^'k    cafe  of  Weale  V.  Lower. 

voured  to  ma'ntain  that  an  ufe  did  arife  by  implication  of  law  to  A.  yet  himfelf  cites  it  held 
as  above. 

Htym.  aag.       2.  Covenant  to  ftand  feifcd /«  the  ^J^ofthe  heirs  male  of  his  hdj^ 

gued, 
jornatur 
and  adds 

•^tS     v.Miiford. 

given  for  th*  defendant.— —2  Lev,  75.  S.  C  adjudged  accordingly*  Mod.  i»i.  pL  17.  S.  C. 

being  the  opinion  of  Hale  Ch.  J.— Mod.  159.  pi.  a  S.  C.  fay«  judgment  was  given  for  the  dc* 
fend  ant  on  tlie  |x>int  here. '  -if  a  man  covenants  to  ftand  feifed  t»  the  ufe  of  tU  bein  of  bis  bodyg 
this  is  all  one  as  if  the  limitation  had  been  to  himfelf  and  the  heirs  of  his  own  body,  and  not  asi£ 
.he  had  covenanted  to  ilaod  feifed  to  the  nfe  of  the  bein  oftbc  body  of  J,  D,  For  there  the  covenan- 
tor would  have  had  a  fee-fimple  in  the  mean  time ;  per  Hale  Ch.  J.  Mod.  98.  pi.  3.  Mich.  15 
Car.  2.  B.  R.  Anon,  [but  feems  to  be  the  cafe  of  l^bus  v.  Mttford.]  Adjornatur.— Becaufe 
no  defceut  may  be  to  the  heir  after  his  death,  the  law  raifes  an  eftate  to  him  by  implication,  and 
he  d«>es  not  remain  feifed  in  fee  during  the  life  ;  but  bis  tJUttis  iwumSattlf  put  Into  an  tfUic  tail,  2^C' 
cording  to  Pybm  and  Mitford's  cafe  5  per  Holt  Ch.  J.    Skin.  35X.  in  cafe  of  Davis  v.  Speed. 

*  The  court  doubted  of  this  cafe  and  this  point,  a  Mod.  an  Pafch.  29  Car.  a.  C.  B.  in  cafe 
of  Southcotc  v.  StowelL'  ■  Gilb.  Law  of  V(es,  &c.  19.  cites  S.  C  and  fays  the  reafon  is,  be« 
caiife  anoei^or  and  heir  are  f  correlatives,  and  fo  whoever  reprefents  one  as  to  my  eftate  vefted 
in  lum  after  my  death,  I  reprefenc  him  during  my  life  as  to  that  eftate ;  and  confcquently  giving 
an  eliate,  already  In  me  to  my  heir,  is  not  departing  with  it ;  for  it  is  a  difpofition  in  other  words 
to  myfelF,  and  fo  all  things  remain  in  ftatu  quo* 
Per  Hale  Ch.  J.  Mod.  98.  pL  3. 


* 
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3.  Covenant  to  ftand  feifed  to  the  ujes  in  the  indenture,  and  to  no 
other ;  this  cannot  exclude  ufes  by  implication,  but  only  exprefs  ufes* 
2  Lev.  76.  Arg.  in  cafe  of  Pybus  v.  Mitford. 


(B,  b)     What  paffes  by  Covenant  to  ftand  feifed, 
.  and  whojhall  take  thereby  according  to  the  Linii- 
tation« 

Su'^if  s?  c!  ^*  A     ^^'^^'^^"ts  to  ftand  feifed  to  the  ule  of  B.  his  hrether,  fw 
by  the  name  *  natural  love,  and  upon  confidence  to  levy  portions  for  his 

of  Smith  V.    (  A.'s)  children  %  this  fettles  a  good  fee  in  the  brother,  fubjeft  to  diis 
Ri%-         truft  in  equity.    Jo.  419.  pi.  7.  Hill.  14  Car.  B.  R.  apwd  in  the 
cafe  9f  German  v.  Ryfley, 

au  Where 


a.  Where  by  covenant  to  ftand  feifed  the  iftaU  ss  limited  in  fee 
upon  a  trufl^  as  payment  of  portions)  and  after  the  portions  paid,  to 
a  fon  of  the  covenantor  in  tail,  remainder  over,  when  this  beconus 
intp^JJible  by  the  a£t  of  God  before  the  day  of  performance  of  it,  the 
iftate  continues  ahfilute  in  the  truftee,  if  he  be  of  the  blood,  as  a 
brother,  and  fo  called,  and  fo  able  to  take,  which  a  ftranger  is  not 
Jo.  X19.  pi.  7*  Hill.  14  Car.  B.  R.  in  cafe  of  German  v.  Ry* 
fley. 

3.  A.  feifed  in  fee  has  iflue  tv/o  fons  B.  and  C. — A,  covenants  Mod,  2«6. 
to  ftand  feifed  to  the  uje  of  B»^  and  the  heirs  male  of  his  body  on  M*  '''^^"«  *• 
bis  wife  to  be  begotten ;  znd  for  vnaM  of  (uchj  to  the  heirs  male  of  the  s^q^( 
covenantor^  and  for  want  of  fuch  iflue,  to  bis  own  ri^ht  heirs  for  even  that  Nortl^ 
fi.  had  iflue  of  M.  a  fon  and  a  daughter  \  A.  dies,  and  then  the  ion  Windh&m* 
dses\  the  daughter  fliall  not  take  as  heir  general,  but  the  uncle,  viz.  ^^,^'1^°* 
C.  fliall  take  performam  doniy  and  not  by  purchafe  but  by  defcent.  opinion  that 
2  Mod.  207.   211.    Pafch.    2()  Car.  2.     C.  B.     Southcot  v.  c.Oiouid 
Stowell.  !f/*^5" 

^  tate  aot  by 
purchafe  hnt  hy  defcent  from  B.*s  fon  ;  for  after  the  death  of  the  father,  both  tlie  eilates  in  taS 
were  veAed  in  him,  .md  he  was  capable  of  the  remainder  by  purchafe,  and  being  once  well  vefted 
in  a  purchafor,  the  ellate  (hall  afterwards  run  in  courfe  of  defcent.    8ut  Scrog^t  doubted.    Ad* 
jomatur.  Ibid.  ;t^7.  Pafch.  29  Car.  a.  S.  C.  adjudged  accordingly,  and  Scroggs  agreed  t« 

thejudgmenr.^— Freem.  Rep.  ax6.  pi.  %%^»  Mich.  x676*  S.  C.  Adjurnatur.— And.  ibid.  225* 
pi.  »3a.  Pafch.  1677.  S.  C.  adjudged  accordingly. 


(C.  b)     Power  to  direB  future  Limitations  by  Co-  [  285  ] 
vcnant  to  ftand  feifed  j  where  good. 

T.  p  E  M  E  covenants  to  Jland feifed  to  the  ufe  of  herfelf  in  tail^ 
**■  remainder  to  fuch  as  Jhe  by  will  or  writing  under  her  band 
fiould  appoint  i  and  for  want  of  fuch  appointment  to  the  ufe  of  the 
platntifF  her  kinfman  in  fee.  Whether  the  remainder  to  fuch  ufes 
as  he  fhould  appoint,  be  not  a  void  remainder,  bein^  on  a  covenant 
to  ftand  feifed,  there  was  a  trial  at  law,  and  a  general  verdiA  for  the 
plaintiff,  [v/ho  it  feems  was  heir  at  law]  and  Lord  Chancellor  de- 
creed accordingly;  quaere  tamen.  2  Vern.  7.  pi.  4.  Trin.  i686. 
Warwick  v.  Gerrard. 

2.  A,  covenants  with  B.  and  C.  in  conjideration  of  love  andajfec-- 
iion  to  his  wife^  and  for  fome  provijion  and  livelihood  for  her^  in  cafe 
fhe  furvived  him,  and^^r  the  following  ufesy  to  ftand  ieifed  to  the  ufe 
of  himfelf  for  Itfe^  remainder  to  his  wife  for  life^  remainder  to  the  heirs 
rf  his  bodly^  on  her  begotten ;  and  in  default  of  fuch  heirs  to  the  ufe 
r>f fuch  perfon  as  the  wife  Jhould  appoint  \  and  for  ivant  of  fuch  appoint^ 
mentto  T.  the  leflbr  of  the  plaintiff  (who  was  the  fifter's  fon^  and  heir 
atlaw  of  the  covenantor)  and  his  heirs.  A.  died  without  iflUe,  and 
the  wif«  afterwards  conveyed  the  lands  to  J.  S.  the  defendant  Per 
Raymond  Ch.  J.  The  confideration  feems  to  be  reftrained  to  the 
covenantor  himfelf  and  his  wife ;  and  therefore  if  the  ufe  had  been 
to  the  wife  and  her  beirsy  it  had  been  good ;  for  it  could  not  be  faid 
that  the  heirs  of  the  wife  wtrcflrangers  to  the  confideration  i  for  (he 
hoic  all  her  heirs  in  herfelfi  and  that  had  fervcd  only  to  limit  the  ufe 

to 


. « 


to  her  in  fee :  But  here  it  is  a  power  to  the  wife  to  appoint  At  u{c> 
and  though  iiizt  appointment  had  ban  mdit  in  favour  (foru  tfcwt^ 
nanUf^s  blooJy  it  would  not  have  altered  the  cafe ;  for  the  power  was 
toid  in  the  creation  within  the  rule  of  Mildmay's  case,  uriiich 
was  never  difputed.  But  if  the  power  had  been  to  appoint  the  ufe 
in  favour  of  any  of  the  covenantor's  relations^  in  conjideration  t9 
continue  the  eflate  in  the  family  of  the  covenantor^  that  might  be 
good,  and  it  might  be  averred^  after  the  appdntmcnt,  that  he  to 
whom  the  ufe  was  appointed,  was  of  the  blood  of  the  covenantor* 
Now  if  the'  power  was  void  in  its  creation,  the  ufe  vefted  immedi- 
ately in  T.  as  if  no  fuchpower  had  been,  provided  that  T.  be  a  fit 
perlon  to  take  die  ufe.  uibb.  299.  Trin*  5  Geo.  2.  B.  R.  Good-^ 
title  v.  Thornton. 


ut{z)mk  (D.  b)  The  Difference  between  2l  Feoffment  to  Uies^ 
(Y.a)  pL         gj.^  ^^^  ^  Covenant  to  Jiandfeifed^  as  to  the  Ufea 

arifing,  or  Powers  referved. 

X.  T  F  a  man  raifes  ufes  upon  a  fine^  feoffment^  or  recover/^  he  may 
^  referve  to  himfelf  a  power  ef  making  Uafes ;  b^t  he  can  mt  do 
It  on  a  covenant  to  Jland  feifed^  or  on  a  bargain  anifaU\  for  upon  a 
fine,  feofFinent,  or  irecovery,  a  ufe  may  be  raifed  without  a  confident* 
tion,  and  therefore  will  arife  to  thofe  leflees  without  confideration) 
sind  the  former  eftates,  which  were  raifed  without  confideratioiH 
may  be  defeated  Mrithout  it.  But  in  a  bargain  and  £de,  and  core« 
r  286  1  >^3^^  ^  9i2xA  feifed,  no  ufes  will  rife  without  confideration,  there- 
fore  not  to  the  leflees  \  fot  where  theperfons  are  altogether  uncertain^ 
and  the  terms  unknown^  there  can  be  no  confideration ;  and  for  which 
reafon  the  former  eftates  raifed  upon  good  confideration,  cannot  by 
fuch  leflees  be  defeated.  G.  Law  of  Ufes  and  Trufts,  46. 

2.  There  is  a  difference  between  a  covenant  to  ftand  feifed  and  a 
feoffment;  for  if  a  man  covenants  tojlandjeifedto  the  ufe  of  A.  a 
Jtr anger  for  years^^  &c.  the  remainder  to^B.  his  fen  in  taily  tnis  iS  void 
as  to  A.  for  Want  of  a  confideration,  and  the  ufe  vefis  immediately  in 
B.  and  a  void  ufe  is  as  if  no  ufe  be  limited ;  and  if  no  ufe  be  limited, 
B.  muft  take  immediately,  and  not  by  way  of  remainder,  or  eUe  he 
cannot  take  at  all  j  for  a  remainder  ex  vi  termini,  fuppofes  a  parti* 
'  cular  eftate,  and  B.  muft  not  be  excluded  y  becaufe  ufes  being  crea- 
tures of  equity,  the  party's  intent  muft  be  made  good  as  &r  as  pofi- 
ble,  where  there  is  a  juft  and  good  ground  for  any  part  of  the  convey- 
ance. But  if  he  makes  ^feoffment  in  fee  to  a  ftranger's  ufe,  die  re- 
mainder to  B.  in  tail,  this  is  good  to  B.  becaufe  diere  waatt  wo  confix, 
deration.  Gilb.  Law  of  Ufes,  &c.  iij^  114.  • 


(E.  b)  jfSffons  by  or  againft  Ccfty  que  Ufe# 

« 

t.  T  F  ce/fy  p4e  ife  makes  a  kafe  for  life^  yet  the  reverfion  rennfaH 
*"  ^  in  Utitfeoffeesy  and  not  in  the  leflbr  i  and  ^Jbaffbavf  adion 


I 


fXwa/tey  notwithftanding  Aat  there  be  no  privity,  and  Ae^atufe  cf 
I  it.  3.  was  made  for  the  advantage  of  the  leffee  or  feoffee'^  and  rtat 
in  the  advantage  of  the  cefiy   que  ujij  nor  of  the  feoffors.    Br. 
FeofFments  al  Ufes,  pL  23.  cites  5  H.  7.  5.    Per  tot.  Corel* 
cept  Davers. 

2.  Ceftv  que  ufe  could  not  have  atiltm^  avowry^  nor  fuch  like;  hu% 
this  fhould  be  in  the  names  of  the  feoffors.  Br.  Feofibaeots  al  Ufes, 
pi.  39.  cites  15  H.  7.  2. 

3.  Cefty  que  ufe  by  the  occupation  of  the  land,  Vias  a  trefpajjbr  at  Bythecom* 
the  common  lavir,  and  could  not  juftify  it.    Br.  Feoffments  al  Ufes,  nion  law 
pi.  39-  cites  15  H.  7.  2.  ,  i/'{/*" 

wigbt  bceve  tnfp^ifs  afainjt  cejly  futuft'y  by  all  the  juftices  of  C.  B.  Br.  FeoflfhientSy  al  uifcs,  pi.  1 5. 
cites  15  H  7. 1.-— — S.  P.  For  the  land  was  as  much  the  feoffee's  as  if  no  ufe  liad  been  of  it ;  {q  tliiic 
if  they  had  oufted  himy  and  fued  hiin  for  perception  of  profits,  he  had  no  defence  at  common  law, 
but,muil  have  applied  to  equity ;  but  this  was  remedied  by  i  R,  3.  t.  Arg.  PI.  C.  349.  b.  in  cafe 
of  Delamere  v.  Bernard.— S.  P.  by  Anderfort  Ch«  J.  i  Rep.  140.  in  Cliudleigh*s  cafe.— «- And. 

320.  in  S.  C.  Arg.  cites  15  H.  7-  4.  S.  P. S.  P.  in  Makss  ll's  cafe,  PI.  C.  3.  cites  c  H.  7.  and 

the  marf.  cites  it  as  5  H.  7.  fot.  5.  and  t!iat  he  was  only  tenant  at  fullerance  to  the  feoffces,  in  caf* 
they  permitted  him  to  enter  and  take  the  profits ;  and  that  he  was  not  able  to  anfwer  to  a  praecipe 
quod  reddzty  becaufe  he  had  no  ellate  of  frankteneroeut ;  but  every  fuch  writ  muil  be  brougUt 
againft  the  feoffees,  for  the  land  is  ttieirs.  And  if  one  had  recovered  tlie  land  againft  the  cefty 
que  ufe,  and  had  entered,  or  by  an  hab.  fac.  feifmam  hac  execution,  and  the  fleoffees  been 
oufted,  they  might  have  a0ife ;  but  when  they  bad  recovered,  tbey  fhould  be  feUed  again  Co  ths 
firft  ufe. 

4«  It  was  faid  per  Frowick  ferj.  to  have  been  lately  adjudged,  that  "^^e  feoT* 
where  advowfon  appendant  became  void,  and  cefty  que  ufe  fuffered  his  ^^^'^^* 
tenant  at  fufierance  to  prefent,  and  was  dijiurbed^  he  cannot  maintain  gainft  tho 
zquare  impedit.  Quod  nota ;  no  more  in  the  fame  cafe  than  a  ftran-  cefty  qw 
gcr  and  not  like  to  a  leafe  at  will  j  for  the  tenant  at  will  has  his  poflef-  "^Z**''  ^ 
iion  by  an  ad  done  by  the  feoiFee,  and  fo  has  not  the  tenant  at  fuffe-  prefeo?^ 
ranee,  &c.  Kelw.  42.  b.  pi.  7.  Pafch.  17  H.  7.  without 

their  agre^v 
ment ;  per  Frowick  Ch.  J.  Ibid.  47.  Midi.  18  H.  ^u 

5.  Cefty  que  ufe  fliall  be  ImpanneUed  in  a  jury ^  and  if  he  lofe  f  287  1 
iflues,  they  are  leviable  of  the  lands  in  thepofleffion  of  his  feoffees.  '  ^ 
Quod  fuit  conceflum.    But  it  was  faid  that  this  confimenced  by  fuf- 
ferance,  for  the  advantage  of  th?  king.  Kelw.  42.  b.  pi.  7.  Paich.  x  7 

H.  7. 

6.  Cefty  que  ufe  fhall  not  have  trefpafs  before  an  afiual  entry;  for  Noy.7> 
that  is  grounded  on  apofieffionj  per  G^lanvUl.  Owen  87.  Mich.  41  s.cfays 
&  42  £liz.  C.  B.  in  cafe  of  Green  v.  Wifeman.  havta5?A» 

but  not  trefpafs,  without  actual  poffefliony  and  fo  not  tjtameta.'^^  C.  cited  D.  51.  b.  Marg.  pU  17.— 
He  is  immediately  and  aaually  feifed,  and  in  pofTeflioit  of  the  land,  fo  as  he  may  have  affife  or  ti-ef- 
pafs  before  entry  againfl  aiiy  ftranger,  who  enters  without  title }  and  this  by  the  words  of  the  fla- 
tute  27  //.  8.  viz.  That  cejlj  tjue  uGjhallJIand  and  he  feifed f  &c.  and  this  was  the  opinion  of  feveral 
juftic«s.  Cro.  £.  46.  Pafch.  %%  Eliz.  C  B.  Anon. 


(F.  b)  Pleadings. 

X.    p^^P^  F  FEE  Sin  \xkjhatt  plead  fuch  pleas  as  cefly  que  ufe  will 
^  minifter  to  them;  by  thejuftices.  Brooke  fays,  quxre  of  de* 
lays.  Br.  Conlcience,  pi.  27.  cites  7  £.  4.  29. 

4  2.  He 
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Qfe0. 


Ibid.  pi.  65.  t.  He  who  ^l^adi  a  grants  ice.  by  eefty  que  uftj  Jhallfay  that  cefty 
cites  16  H.  q^g  yfc  at  the  Ume,  &c.  was  of  full  age Jhund  memory  y  and  out  ofprifon^ 
2'  dTIT     ore.  at  the  time.  &c.  as  in  the  Ibtute  i  Ric.  3.  Br.  Feoffments  at  UTeSy 

a*  r.  per  ■  '  •  rr         o 

Rede  ferj.     pi.  42.  ates  4  H.  7.  D« 

But  Keble 

Serj.  contra ;  for  it  (hAll  be  intended  a  good  feoffment,  till  the  other  (hews  objection.  And  Brooke 

fiiysy  it  feems  the  law  is  againft  Rede.  Br.  Feoifments  al  V(es$  pi.  Ia.  cites  6  U.  7.  6. 

In  writ  ofifUry  in  nature  of  aflUe,  the  tenant  fwi that  J.  G,  tuasfcipd  it  fee ,  and  infeofed  P»  «v^ 
govt  in  taU  to  tU  tenant ^  and  gave  colour  to  the  plaintiff.  And  thcplvvtiffjaiti  tb.it  Ujort  tUt,  this 
Jam  %  G,  wjsfeifcd  in  fee  to  the  ufe  of  W,  which  IV.  infeeffed  the  flmntif^  who  %if.ts  feifid  till  y,  G.  aOtred 
ami  eUJfdfui  him%  and^^rve  as  in  the  har.  And  fo  fee  that  he  pleaded  the  feoffment  of  cefty  que  ufe» 
smd  £d  not  fay  that  he  was  of  full  age^  found  mnd,  outofftrtfia,  aadthe  like.  Br.  FeoiTmentsal  CXfes,  pL 
5*  cites  ^^  H.  8*  za« 

5^  where  a  3.  If  a  man  pleads  grant j  &c.  ofcejiy  que  ufe^  he  Jhallfay  that 
"^W^*  the  feoffees  were  fei fed  to  the  fame  ufe  at  the  ttniej  &c.  andjofelfed 
^ajtyfu     tlid  demtfe^  infeoff,  &c.    Br.  Feoffments,  al  Ufes,  pi.  42.  cites  4 

mfe^htjbmtl     H.  7*  8. 

Jay  thai 

ibefeofut  wtrt  ftiftd  td  this  tifi  at  the  tim  of  tht  command.    Br.  Pleadings,  pi.  i66.  cites  lO  H« 

S.  P.  Br.  4»  ff  *  ^^^  pleads  that  A.  B.  and  others  werefeifedto  his  ufe  infee^ 

Feoffhient  this  is  good  pleading,  without  Jhewing  the  commencement  of  the  ufe*  Br« 
?6.^cu^  «   Pleadings,  pi.  170.  cites  13  H.  7.  x8. 

H.  7.  6.-^.  P.  G.  Law  of  Ufe^^  Bee.  176.— S.  P.  as  to  iay  that  A.  was  feifed  in  fee,  and  infeofled 
J.  N .  and  W.  to  the  ufe  of  T.  P.  Br.  PleadingSi  pi.  260.  cites  36  H.  %. — S.  P.  For  it  was  granted 
tliat  if  a  nnan  dilfeife  R.  to  the  ufe  of  B.  he  (hall  not  (hew  this  difleiun,  in  (hewing  how  he  came  to 
tiis  eftate.  Br.  Feoffments  al  ITfeSy  pi.  ro.  cites  14  H.  8. 4. 

ContTM  where  he  fays  that  ihey  werejeiftd  f  the  ufe  of  him  end  his  ksirs  of  his  body^  bccaufe  this  is  a 
particular  eftate.  Br.  PleadiogSi  pi.  17b.  cites  13  H.  7. 18. 

s.  c.  ciud  5.  If  a  man  has  land  in  ufe,  and  fells  the  land  to  another,  the  tilt 
r'f«  *&c?^  changes  the  ufe,  and  the  buyer  may  enter,  and  make  a  feoffment,  if 
8a*  and  '  the  (ale  be  perfect.  Quaere,  \f  he  pleads  that  he  bought  the  land  for 
fays  the  20  /.  by  which  he  entered  and  made  feoffment.  Qusre  if  this  be  eood, 
K  eood  '  *"^  ^^  money  notpaidj  nor  any  day  of  payment  alledged.  But  it  feems 
for  buying  to  me,  that  it  (hall  b»  intended  in  the  law  a  good  and  perfed  fale  and 
implicspay-  buying,  when  *  a  man  pleads  that  he  bought  \  for  if  it  be  not  a  perfeft 
mo!nic"and*  bargain,  then  he  did  not  buy,  and  then  it  is  a  good  replication  for  the 
if  he  did  plaintiff  to  fay  that  he  did  not  buy^prout^  &c.  And  per  Fineux,  it 
nocbuy,the  is  a  good  buying,  becaufe  the  defendant  has  entered,  and  the  other^ 
inrht^fc  iv  '"^y  "^^^  a^ion  of  debt.    Br.  Feoffments  al  Ufcs,  pi.  15.  cites  21 

as  here.  H.  7*  o. 

♦[288] 

Br.  Plead-         6.  In  debt  the  plaintiff  counted  upon  a  leafe for  years  made  by  hisfa* 
ite  tc.     ^*'''»  rendring  rent.     The  defendant  faid^  that  the  father  and  others 
Br.  Mainte-  were  feifed  in  fee  to  the  ufe  of  the  father^  abfque  hoc  that  the  reverfm  A- 
nance  de     fended  to  the  plaintiff.   And  a  good  plea  to  the  count ;  for  ^ttlain^ 
f  7!  citwV    ^W^^i^^  '^  ^^^  countedJpeciaUy  that  they  were  feifed  to  tlic  ufe,  &c. 
c/         *    and  that  the  father  leafed,  and  becaufe  not,  the  writ  and  count  (hall 
abate ;  per  Rede  Ch.  J.  &  Kingfmill  J.    For  per  Rede,  the  defend- 
ant may  (ay  that  the  &ther  had  nothing  at  the  time  of  the  demile,and 
then  the  plaintiff  cannot  maintain  the  declaration  by  the  ufe,  but  it  is 
a  departure ;  for  he  ought  to  have  fhewn  it  at  firft.   Br.  Count,  pi. 
49*  cites  21  H.  7.  25. 

7.  The 


7.  The  tenant  of  At  hnA  cannot  plead  a  reteafemadi  hy  cefyqueufe 
tb  the  feoffee,  without  (hewing  the  releafe*  Br.  MonlvanSi  pL  61. 
cites  14  H.  8. 4« 

S.  In  cjedlment  the  defendant  pleaded  a  feoffment  made  to  %  S.  ®'  ^^^  »f 
wko  by  force  thereof  wasfeifed  and  leafed  to  htntj  and  that  one  G.  «i-  gxT^jJ^ 
/#r/i/  and  leafed  to  the  plaintiff^  but  did  not  fay  that  he  entered  upon  s.  C.  fayt  , 
y,  S.    Owen  J.  faid  he  ought  to  have  alledged  a  difTeifxn,  but  An-  ^^J  quo 
derfon  held  that  cefty  que  ufe  has  poffiffton  of  ttithnd  before  agree^  lj«ald2is 
ffient  or  entry  \  but  if  he  difagree,  then  it  fhall  be  out  of  him  prefent-  feotfment, 
ly,  but  not  before  he  difaerees.     And  the  cafe  being  moved  in  an-  and  fay  that 
other  term,  Walmfley  faid  that  be  might  be  diffeifcd  before  his  en-  j^^^]^^"'*^ 
try  or  agreement,  and  the  pleading  fhall  be  that  he  did  enter  and  him  with* 
did  difleife  him ;  and  to  this  Glanville  J.  agreed.     Ow.  86,  87.  out  layins 
Mich.  41  &  42  Eliz.  C.  B.    Green  v.  Wifeman.  ^tr^  for 

the  ftatute  executes  the  poflcflion  in  him. 

9*  In  wafte  the  writ  fets  forth  a  feoffment  to  fuch  perfons  to  fe-  Mo.  871. 

veral  ufcs.    After  verdift  exception  was  taken  to  the  writ,  becaufe  s!'c"acl' 

It  does  not  fay  the  feoffment  was  to  them  and  their  heirsj  without  cordingry. 

which  there  could  oe  no  inheritance  in  cefty  que  ufe,  and  fo  nodif-  '-Brownl* 

herifon  as  the  aAton  of  wafte  imports ;  but  the  plaintiff  had  judg-  ,0^  tcc^ufc 

ment,  becaufe  all  the  forms  of  the  writs  had  been  fo  fince  the  mak-  it  was  in 

ing  the  ftatute ;  and  the  declaration  laid  the  feifin  in  fee,  as  it  muft,  tht  dedans 

and  yet  the  plaintiff  might  have  had  a  general  writ,  and  declared  **^*^^ 

fpecially.    Hob.  84.  pL  xi2.    Trin.    12  Jac.    Skeat  v.  Oxen-r  ^J^/ 
bridge. 


(G.  b)  Equity.  . 

X.  OVB  P  OE  N A  commenced  in  time  of  E.  3.  but  it  was  al» 
^  ways  againft  the  feoffee  in  truft  himfelf,  and  was  never  al- 
lowed againft  «his  heir  till  H.  6.  and  in  this  point  was  the  law 
chaneed  by  Fortefcue  Ch.  J.  per  Vavifor.  Kelw.  42.  b.  Pafcb* 
17  H.  7. 

2.  If  the  feoffee  made  feoffment  over^  the  feoffor  had  no  remedy; 
To  if  he  died  the  heir  of  the  feoffee  was  (as  Fortefcue  Ch.  J.  thought) 
feifed  to  his  own  ufe ;  for  the  confidence  was  peribnal  only,  and  die 
f coffee* s  feoffee  was  ftifed  to  his  own  ufe  till  H.  4th's  time,  but  if  th^ 
2dfeofiee  had  notice  of  the  ufe,  chancery  will  reform  it  now,  and  f  280  1 
the  heir  of  the  feoffee  4n  truft  was  feifed  to  his  own  ufe  tiU  the  ^  ^  ^ 
'beginning  of  £.  4th's  time,  and  then  commenced  the  fubpoena 
a^unft  the  heir  and  the  feoffee  of  the  feoffee;  per  Frowike  Ch.  L 
Kelw.  46.  b.  18  H.  7. 

^.  A  man  had  a,  feoffees  feifed  to  his  ufe^  znifoldhis  land  to  H.  Anditwai 
TXtAfaid  to  two  that  bis  will  isy  that  they  4  make  feoffment  to  H.  ^^^,^ 
which  t%M  notified  bis  will  to  the  other  twoj  and  they  refufed  to  make  vtvS* 
feoffment^  by  which  theftrft  two  made/eoffinent  to  H.ofthat  which  to  ^«M^/o«^e/ 
them  bebngedi  and  after  the  feoffor  fold  the  land  to  j.  and  required  *^^P^ 
the  feoffees^  wbo  refufed^  to  make  eftate  to  J.  who  made  it  accordingly^  2r      ^  " 

and  ier\ 


2S^  Qftier. 

^**  <•  and  H.  iU  jirfi  vindt$  bnugbt  fubpeeta  again/l  tbt  tfv§  fir/t fnfiiS. 

to  at&r  ^^^  refu/gjy  and  the  matter  adjourned  into  the  exchequer  chamber  ; 

iMi^u^h/  and  becaufe  tbt  twpfeeffiis  did  net  fay  to  the  other  tu^o  that  their 

*  hmvifff^  feofir  eommanded  them  to  infioffH.  but  faid  that  bit  will  woi  that 

2^^{^^a  ^^^  infeoffH.  which  they  are  not  bound  to  do  without  command^ 
#(«r(f/.ibUL  rnenty  therefore  the  defendants  went  quit  of  this  fubpoena;  which 

— Cary'ft  Brook  iays  is  wonderful  to  him*    Br.  Confiuence,  pi.  5*  cites  37 

2:Ssrc^«-6-36- 

Cary's  Rep.      j^  \Vhere  a  man  wills  that  his  feoffees  JhaU  make  ejlate  to  J^fir 

^cT^      ¥^y  '*^  r^fnainder  to  H.  and  J.  refufes  to  take  ejlate^  H.  {hall  have 

fubpoena  againft  the  feoffees  to  make  them  execute  eftate  to  hioi 

after  the  death  of  J.  per  Jenny,  quod  Finch  conceffit*    Br.  Con- 

Icience,  pL  5,  cites  37  H»  6.  36. 

Cdly  que         5*  If  a  man  is  bound  to  F.  to  the  ufeofC*  there  CI  may  hamjub^ 

vfe  (hall      pcena  againft  F.  to  bring  a£iion  to  theufiofC*    Per  Moyle  and  !)»• 

^^«'»-     vers,    Br.  Confcience,  pi.  9.  cites  2  £.  4.  2. 

againft  his  feoflices  in  nfo  toeonfei  tbmta  mmltdn  afiim  in  thtir  namtu    Br.  CoofCMnCe,  pU  27*  cstet 
7E.4,29. 

Gary's  Rep.      6«  \i  my  feoffee  in  ufe  be  diffeifed^  I  (hall  have  fubpcena  to  bring 
14.  dtos  2.    affife»  per  Moyle  andf  Davers.    Br.  Confcience,  pi.  9,  cites  2  l£. 

£•  4"  7«         A   *% 

.Thatiftlie    ^'** 

fittgu,  be  Sffk^tdy  the  feoffor  ihall  compel  him  Xojut  an  njifi. 


liibition,pi.  quire^  and  he  who  firft  delivered  makes  executors,  and  dies,  there 

J,'c.*"**'      the  executors  or  adniini/irators  Jhall  have  fubpoena  againft  A.  to  fue 

the  bond  againft  B.  to  have  delivery  of  the  money,  becaufe  the  bond 

was  made  to  the  ufe  of  the  owner  who  firft  delivered  the  20a  marks. 

Br.  Confcience,  pi.  10.  cites  4  £.  4.  37. 

Br.  Dc-  8.  Where  a  man  makes  feoffment^  and  declares  his  will  for  jears^ 

36Tciul'      anddiesj  leaving  a  fon  and  a  daughter  by  one  venter^  and  a  daugh'* 

S.C.  ,  ter  by  another  venter^  and  the  eldeji  fon  dies  before  the  wiU  perform" 

ed^  t^t  fifter  of  the  whole  blood  fliall  have  fubpoena  to  have  execution 

of  the  effate  of  the  feofiees.    Bx.  Confcience,  pi.  11.  cites  5  £• 

4.7. 

Br.  Con-  9.  If  a  man  if^toffs  A,  to  his  ufe^  and  declares  his  wiU^  arid 

tu^ckcss  ^^^^  '^'  '^^^  '^  ^"^  infeoffs  him^  yet  ifjf.  gives  notice  of  the  in-- 
E.4.7.  S.  tent  of  the  firjl  feoffvunt  to  R,  he  pall  he  compelled  by  fubpoena  to 
^'*  perform  the  wiU.    Br.  Feoffments  al  Ufes,  pi.  32,    cites  S  £• 

4- 7* 

10.  If  tenant  in  borough  engUJh  infeoffs  two  fo  his  ufe  and  his  heirs^ 
the  younge/i  fon  Jhall  have  fubpoena^  and  not  the  eldeJl,  Br.  Fcoff*- 
ments  al  Ufes,  pi.  32.  cites  5  E.  4.  7. 

1 1.  If  a  man  makes  feoffment  of  triift  of  the  land  to  him  defanded 
ef  the  part  of  the  mother  ^^  and  dies  without  tfjiie^  the  heir  of  the  part  of 
the  mother fiall  have  fubpoena.  Br.  Feoffinents  al  Ufesj^  pi.  32.  cites 
5  E.  4.  7. 

12.  If 


X2«  IfUnant  in  tail  makes  fioffimnt  U  bis  uffy  and  Jia  withmt  Butiftt^ 
i/fiify  no  will  declared,  he  in  reverfion  Jball  havefubpoena.    Br.  Fe-  "^  »'«'/» 
offmcnts,  al  Ufes,  pi.  3a.  cites  5  £.  +,  7.  i^^' 

mahs  ftojfmeni  of  trufi  wiboui  dcciaring  hit  willf  and  Met  nuUhani  ijfiu,  he  in  remmndirJhaHbaw*  fubfecna* 
Brook  makes  a  quaerey  and  (ajrs  i(  feems  Co  him  chat  he  in  reverfion  and  in  remainder  Ihall  noC 
have  fnbpcena  but  formedun,  tot  Che  reafon  menciooed  in  pi.  13.  Br.  Peoffinents  al  Ufet,  pL  32; 
cites  5  E.  4. 7*  \ 

13.  If  baron  and  feme  are  feifed  in  iure  uxorisj  and  the  iaroln 
makes  feoffment  without  declaring  his  willj  the  feme  fhall  not  have 
fubpeena.  Brook  (ays  the  reafon  feems  to  be  inafinuch  as  when  a 
man  m^t^  feoffment  without  confideration^  and  expreffing  anyufe^  the 
feofiinent  is  intended  by  the  law  to  be  to  the  uie  of  the  feoffor  and 
his  heirs,  therefore  itfeenis  the  feme  fhall  have  cui  in  vita*,  Br.  Fe« 
ofFments  al  Ufes,  pi.  32.  cites  5  E.  4.  7. 

14.  If  a  man  gives  goods  to  his  ufej  and  another  takes  them^  the  Amandiall 
donee  is  bound  in  confcience  to  maintain  aSthn  oftrefpafs  thereof^  but  compel  hit 
not  appeal  of  robbery  \  per  Chodce  &  Littleton,  the  reafon  Iccms  to  '«o*»of 
be  inafmuch  as  the  plaintiff  ^^7/  not  be  compelled  to  wage  battel^  if  bring  ac 
the  defendant  tenders*  battel.    Br.  Confcience,  pi.  27.  cites  7  £•  doaoftief. 
4.  29.  Pf^; .  J^- 

^      ^  Confctenc^ 

pi.  17.  cites  11 E.  4.  8. 

15.  It  was  moved,  that  if  a  man  has  notice  that  W.  is  infeoffed  t9 
my  ufey  or  has  goods  given  to  him  to  my  ufe^  and  M,  knowing  tt^  hys 
the  (and  or  goodsj  fubpoena  lies  a^ainft  both ;  for  there  is  a  purchale; 
but  contra  of  a  releafe.  But  oy  the  reporter  all  is  one  j  for  it  is 
confcience  in  the  one  cafe  or  the  other.  Br.  Confcience,  pi.  ijm 
cites  II  E.  4.  8. 

J  6.  If  the  feoffor  releafes  to  the  trefpaffor^  cefty  que  ufe  fhall  not 
have  fubpoena  againjl  the  trefpaffor^^  diough  he  had  notice  of  the  ufe* 
Br.  Confcience,  pi.  17.  cites  11  £.  4.  8. 

17.  Subpoena  brought  by  cefty  que  ufe  againfi  three  feoffees  rfa 
trujt^  to  execute  an  eftate  to  cefly  que  ufe.    The  onefaid^  that  thefe9f* 

for  infeoffed  him  and  the  other  twOj  and  the  two  took  livery^  and  he 
was  not  at  it,  nor  ever  agreed  to  itj  and  the  land  is  held  ofbim^fo  that 
he  cannot  infeoff  the  plaintiff  for  extinguijhing  his  feigniory  j  and  a 
^ood  anfwer  by  the  heft  opinion.  But  qusre  if  a  man  may  difclaim 
in  chancery.    Br.  Confcience,  pi.  i8.  cites  16  £..4.  4. 

18.  Subpcena.  The  chancellor  enjoined  the  defendanti  feoffee 
of  truft,  to  make  eftate  to  the  plaintiff  cejiy  ^ue  ufe^  upon  pain  of  lOO  /. 
Jf  he  does  not  do  it,  fcire  facias  fhall  not  liFue  thereof;  for  1/  is  only 
in  terronnu   .Br.  Confcience,  pi.  29.  cites  10  H.  7. 4, 

19.  Contra  of  fine  affeffed  by  the  chancellor.  Br.  Confcience,  pL 
29.  cites  10  H.  7*  4. 

^  20,  If  I ghe  money  to  one  to  purchafe  lands  therewith  to  him  and 
lus  heirs,  and  to  permit  me  to  take  the  profits  thveof  during  my  lifey 
and  he  with-hokb  the  profits,  he.  fhall  be  compelled  by  fubpeena. 
Out's  Rep.  14.  cites  Crompton,  fol.  48.  b. 

21.  A  devife  was  to  the  father yir  life^  remainder  to  the  firft,  lee. 
Ion  in  /tf //,  remainder  to  truftees  for  their  lives j  to  fupport  the  con^ 
iingent  remainders.    The  court  declared  that  this  is  a  good  term  to- 

fupport 


29^  t  ©furp* 

/upport  the  remainders,  notwithftanding  thciame  Is  limited  to  (be 
truftees,  and  inferted  after  the  limitation  to  the  firft,  &c«  Tons,  (it 
being  in  die  cafe  of  a  will.)  2  Chan.  Rep.  169.  31  Car.  2.  Greed 
V.  Rocker 

22.  By  a  marriage-agreement  the  land  was  to  he  charged  with  the 
payment  of  portions  for  younger  children^  and  maintenance  to  begin  from 
the  d/tatb  of  the  hufband\  hut  in  the  fettlement  the  limitation  was  t9 
tbefirfi^iJc.fon  in  tailmale^  remainder /o  trufteesfor  ^00  vearSj  to  raiji 
r  20 1  1  P^rtionsy  ^c.  The  Matter  of  the  Rolls  faid,  he  would  not  deftrojr 
this  fettlement,  but  would  fet  it  right ;  and  that  he  did  not  regard 
the  placing  of  the  term,  but  would  help  the  miftake,  which  would 
othcrwife  prevent  the  agreement  of  the  parties  from  taking  efFed  ; 
for  that  the  younger  children  are  as  much  purchafors  of  their  por- 
tions as  the  eldeft  fon  is  of  his  eftate  tail  limited  to  him.  2  Wms's 
Rep.  151.  Trin.  1723.  Uvedale.  v.  Halfpenny. 

For  more  of  Ufes  in  general,  fee  HBargatlt  anH  6ale,  Cobt^ 

nant,  (f  ftate,  Itintth  €^raiitB,  Kecot^eri?  common,  Re^ 

mainOers  I^ZmitttX^  ^VX%   QSOUCtier,  ^and  other  proper 
Titles. 


n"?S,.  *Wttrp^ 

cap.  82.  f. 
ty  z.  fays 
u  fcems 

T.t:i'  [A]     [In  General.] 

Ti^n^tM  f '"  T  ^  ^^^y  ^^y  ^^^^  houfcs  of  free  loan  to  the  pcior.  Sir 
k^iofmo-  Edward  Sand's  his  book,  intituled,  A  relation  of  the  reli- 

ney  to  give   gioiis  ufed  in  the  weft  parts  of  the  WQrld,  circa  principium.] 

the  lender 

a  certain  profit  for  the  ufe  of  it,  upon  all  events,  whetlier  the  borrower  makes  anf  advantage  of 
ity  or  the  lender  fuffer  any  prejudice  for  the  want  of  it,  or  whether  it  be  repaid  on  the  day  ap« 
pointed  or  not.  And  in  a  larger  fenfe,  it  feems  thai  all  undue  advantages  taken  by  a  lender  agaiult 
a  borrower  come  under  the  notion  of  iifui7y  whether  there  were  any  cuntracl  in  relation  thereto^ 
or  not ;  as  where  one  in  poiTefiion  of  hind,  made  over  to  him  for  the  fecurity  of  a  certain  debt,  re- 
Saiashis  poflefEon  after  he  hath  receivrd  all  that  is  due  from  tlie  profits  of  the  land. 

[2.  Injlatuto  IValUa  in  magna  charta^  2  party  foU  6.  the  Jheriff 
ought  to  inquire  in  bis  tourn  ofufurers,} 

[3.  Among  the  petitions  in  parliament,  18  £.  i.  fol.  i.  there  is 
fuch  petitioiK  Witlielmus  de  Clemam  queritur  de  ufurariis  moda 
coram  ordinariisj  {5f  perquirat  fecundum  legem  terra,] 

[4.  2  £•  I.  Rot.  Claufarum  memb.  2.  Rex  majori  (:f  vicecomet!^ 
bus  London^  quia^  &c,  vobis  mandamus^  quod  publico  proclamari  fa-^ 
ciatis  in  civitate  prddiSfa^  quod  omnes  mercatores  ufurarii  infra  20 
diesy  a  datu  prafentium  recedant  a  civitate  pradiSia^  ii  regnusn. 
exeantfuperfbrisfaHuramcorporum  £5f  bonorum  quorumcunque.] 

[5.  5  E. 


(Hftitp*  ±91 

[5;  5  E.  I.  Rot  Patentium.  inemb.  27.  in  dorfo,  that  nc  chrU  Hawk.  Pi. 
^ian  ought  to  take  ufury.]  %za!1T^^ 

S.  P.  That  It  was  ancientljr  held  abfolntely  unlawful  for  a  chriftian  to  take  any  kind  of  ufary^ 
and  that  whofoever  was  guilty  of  it,  was  liable  to  be  punifbed  by  the  cenfures  of  the  church  in  his 
life-time  \  and  that  if  after  death  any  one  was  found  to  be  an  ufurer  while  hvingi  all  his  chattels 
were  forfeited  to  the  king,  and  his  lands  efcheated  to  the  lord  of  the  fee. 

[6.  Mirror  of  JufticeS)  17.  b.  cap,  1.  feft.  17.  one  of  the  articfes 
inquirabU  in  a  Uet^  was  of  cbriflian  ufurers^  and  of  all  their 
goods,"} 

[7.  Seethe  fame  article  capite  Itin.  in  magna  chart  a^^f oh  f  202  1 

151.  jr//V^i6,] 

[8.  Hill.  16  £.  3.  B.  R.  Rot.  28.  Johannes  Hoperd  is  found 
guilty  h  a  jury  pro  ufura  capienda  iis.  8d.  pro  20  s.  praeftandis  U 
nc  de  iimilibus.] 

[9#  15  E.  3,  6.  //  is  accorded  and  afferted  that  the  king  and  his  t '  — ^^"^ 
heirs  jhall  have  the  cognizance  of  the  ufurers  dead,  and  that  the    Fol*  *«>«• 
prdinaries  of  holy  church  have  the  cognizance  of  uiurers  alive,  as  to  *^  ~'~   ^ 
them  appertaineth  to  make  compulfion  by  the  cenfures  of  holy  church  Abr?  of 
for  the  fin  to  make  reftitution  of  the  ufuries  taken  again ff  the  laws  of  Co:ton's 
holy  church*     (But  this  ftatute  was  repealed  afterwards  in  the  faid  ^^^^^'^ 

ycar.y  j  and  page 

35-  No,  5j. 

[lo.  5  H.  4.  Rot.  Parliament!,  N.  68.    Pray  the  commons  tliat  Prynne's 
as  m  the  city  of  London  and  elfewhere  throughout  the  realm,  the  Abr.  of 
horrible,  and  damnable  fin  of  ufury,  cudomably  ufed  under  the  Records* 
name  of  ♦  chevance  colours,  and  by  ftrangers  named  brokers^  who  No  433. 
have  not  whereof  to  live  unlefs  f  by  fuch  their  gain,  in  many  forms  7V^''«  P«- 
vcry  fubtilly  contrived,  it  is  manifeftly  and  openly  by  their  mediation  |hat  gi'^ 
perpetrated,  whereby  feveral  of  all  eltates  as  well  ipiritual  as  tem*  one  beir^ 
poral,  have  been  impOverifhed,  and  their  beafts  and  lands  loft,  attainted  to 
That  it  pleafe  to  ordain  that  no  alien  nor  denizen  be  broker  of  j^^^^^f^"* 
ufury  for  the  time  to  come,  and  that  it  be  inquired  every  vear,  fury  or  ex* 
and  he  who  is  attaint  of  being  a  broker  forfeit  to  the  king  all  his  ch.inge,  do 
goods.]  ^^'^^13 

•  -*  his  goods. 

The  an- 
Anfwer.  fwer  was, 

the  fame 

[Be  this  matter  governed  and  ruled  according  to  the  law  of  holy  default 
church,  during  the  life  of  fuch  ufurers.]  ''im^db'*"* 

the  law  of  holy  church.     ■   ■  ■•  Ibid.  339.  in  14  R.  s»  No.  14.  fays»  that  ufury  was  then  termed 
(SchefesO 
\  Orig.is  (per  loorde  gaine  dicell  en  plufours  fourraes  trefTotiliment  controve.) 

II.  A  promife  was  to  pay  fo  much,  and  the  Tntereft  inde  deben^  a  Roll. Rep. 
dum  at  Michaelmas  next.     It  was  argued,  whether  the  payment  of  *^'^^'b.*' 
intereft  was  lawful  or  not.     The  judges  compounded  the  matter  k.  s.  c.ac 
between  the  parties  to  avoid  making  a  precedent.     Palm.  291*  to  cor.iu'i^l/. 
294.  Trin.  20  Jac.  B.  R«  Sanderfon  v.  Warner* 


Vol.  XXII.  Y  f  B]  Ufury 


2&flf  Qfiinp. 


[B]     Ufury.     At  Common  Law, 

Win.  X 14.    [  I.     A  LLthi  goods  of  an  ufurer,  who  died  an  ufurer,^  ^mx^  forfeit 

Mich^  %x  Jl  fg  fb^  i!„^i 

Jac.  C.  B.  *  •• 

Arg.  in  cafe  of  Glbfon  v.  Ferrer,  cites  Glanvil,  lib.  9.  cap.  X4«  S.  P.  but  fays^  that  is  to  be  intend* 

ed  of  fuch  as  live  by  the  common  oppreffion  of  the  people,  j 

[Skene  Regiam  Majeftatem,  61.  i.  The  law  of  Sc^nd  is  ac- 
cordingly,] X 

[The  lands  of  fuch  ufurers  ought  to  efcheai  to  the  lord  o^wfaoln 
they  were  held,  and  fliould  not  defcend  to  their  heirs.]  ^ 

[Skene  Regiam  Majeftatem,  61.  5.    The  law  of  Scoila/id  tfS  ^^ 
cordingly.]  .      ^      J     r 

«  ^t-  [A  man  could  not  at  common  law  maintain  an  oHton  upm  an  upH 

pifi^        rw«J  contra£i.    26  E.  3.  71.  admitted.] 

ufe  of  money  at  this  day  is  no  good  confidcrationy  becaufe  again  ft  law  natoral  s  agreed  by  Dode- 
ridge  ^  and  Whitlock  j.  abfentibus  aliis^butNoy.  Arg.  faid  that  confideraiion  of  ufe,  if  it  does  atii 
exceed  lol.  percent  is  good  to  ground  an  adlion.  2  RolU  Rnp.  469.  in  cafe  of  Oliver  v* 
Oliver. 

Hawk.  PI.  C.  245.  f.  5*  6.  7.  faysy  it  feems  to  have  been  the  opinion  of  the  makers  of  fome  late 
a^  of  parliament, as  5  Ed.  6.  Z4«  13  Eliz.  8.  Pan  5,  and  zi  Jac  x.  17.  Par.  ;.  that  all  kinds  of 
ufury  are  contrai7  to  good  confcience.  And  agreeably  hereto^  it  feems  formerly  to  have  been  the 
general  opinion>  that  no  a^ion  could  be<niaintained  on  any  promife  to  pay  any  kind  o/ufe  for  the 
forbearance*  of  money,  hecaufe  that  all  fuch  contracts  were  thought  to  be  unlawful,  and  confe- 
quently  void.  But  it  feems  to  be  generally  agreed  at  this  day,  that  the  taking  of  reafonable  into- 
reft  for  the  ufe  of  money  is  in  itfelf  lawful,  and  confequently  that  a  covenantor  promife  to  pay  it 
in  confideration  of  the  forbearance  of  a  debt,  will  maintain  an  adliun ;  for  why  Ihould  not  one  who 
has  an  eftate  in  money,  be  as  well  allowed  to  make  a  fair  profit  of  it,  as  another  who  has  an  ellate 
in  land  ?  And  what  reafon  can  there  be,  that  the  lender  of  money  fliould  not  as  wtil  make  an  ad- 
vantage of  it  as  the  borrower  ?  Neither  do  the  palTages  in  the  mofaical  law,  which  are  generally 
vrged  againft  the  lawfulnefs  of  all  ufury,  if  fully  confidered,  fo  much  prove  the  unlawfulnefs  as 
the  lawfulnefs  of  it ;  for  if  all  ufury  were  againft  the  moral  law,  why  Ihould  it  not  be  as  much  fo 
in  refpe^  of  foreignerst  of  whom  the  Jews  were  exprefsly  allowed  to  take  it,  as  in  refped  of  tbofe 
in  the  fame  nation,  of  whom  alone  they  wens  foi^idden  to  receive  it  ?  From  whence  it  ieems 
clearly  to  follow,  that  the  prohibition  of  it  to  that  people  was  merely  political,  and  confequently 
doth  not  extend  to  any  other  nation. 

*f^93]  ,  ... 

Sec  tit.  [2,  If  jf.  furrenders  a  copyhold  to  3.  upon  condition  that  tf  be 

^fiTs  c.  P^y^^ol.  toB.  at  a  certain  day  that  the  furrender  ihall  be  void, 
—1-2  Roll*,  and  after  f>  is  agreed  between  them  that  A. /haU  not  pay  the  mpney^ 
Rep.  469.  hut  fisall forfeit  it^  and  in  conjideration  thereof  B*  ajfumes  to  pay  to 
fudged  by  *'•  ^'  ^  Certain  day  60 L  or  6L  a  year  from  the  feid  day,  pro  ufu  £/ 
Boderidge  tntirtffi  tf  the  faid  6o/.  till  it  he  paid  An  ai^on  upon  the  cafe 
and  Whir-     lies  upon  this  promife;  for  it  is  a  good  promife,  and  not  againft  the 

ft^ilbw^al  ^*?^ »  ^^"^  ^*'  ^^'-  ^^  ^  ^^^"  ^^  ^^  inter4ffe  damni  and  not  lu- 

liis,  and  cri^  and  is  only  limited  as  a  penalty  for  non-payment  of  60  L  as  a 

held  (bat  nomine  paena^  or  obligatioix  with  condition.     Mich.  22  Jac.  B.  R. 

ohiv  in^no-  ^^^^^'^  Oliver  and  Oliver  adjudged,  it  being  moved  in  arreft 

iniTepcB-*  of  judgment  {(t\\.)  that  it  appears  to  befor  ufe,  and  all  ufe  is  a<* 

nx,  and  gainft  the  common  law.    Intratur«  21  Jac,] 

that  it  can- 
not he  ufe,  hecaufe  no  money  was  lent,  and  if  he  had  referved  more  than  10 1.  for  100 1,  it  had  been 
^noii,  ard  that  the  difference  between  penalty  and  ufe  appears  26  E.  3.  71.  and  notwithlHndiug 
t*ie  words  (pro  ufu  &  interefle)  yet  this  was  not  ufui7,  becaufe  no  money  was  lent.    And  the  re- 
f)ort  (;t7Sy  that  Nov  of  coiliifel  for  the  plaiatiff  took  the  diftlndlion  of  iatexefle  lucri^  and  interefle 

dauiju. 


^tontit.  I  There  U  a  'Jreat  difference  between  mterrjfe  herl,  nn^  ifMereJJiJamm^  per  Jo.PowpU  J« 
«n<i  for  ftiis-citeo  Orotios  de  Jure  Belli  ft  Peci%  lib*  t«  cap.  I2«  par.  20  and  2i«.Ltitw«  a74«  Trio* 
13  W.  ^  in  eaie'of  t^eoman  v.  Barftow* 

[2U  t£AL)x  iniehgdio  B.  toL  and  A.  in  epnfideratm  that  B, 
'^Ives  bim  day  for  <f  year  next  enfuing  for  the  payment  ofit^  promijes 
^0  be  bound  by  his  obligation  to  thejaid  B*  for  payment  of  the  faid  10  7.  r*  ^*^^^ 
with  the  intereji  thereof  at  the  end  of  the  year  aforefaid.    An  adion  *  ♦  Fol.8ot. 
upon  the  cife  iSes  upon  this  promife,  sdleging  that  A.  41(1  not  pay  ^"v^^^^ 
the  loU  nor  became  bound  to pa}r  the  iaid  loi.  with  intereft  thereof 
at  the  end  of  thefaid  year«    For  this  intereji  is  only  damage  for  At 
mney  byway  of  penahy.    HSL  ^  Car.  B.  IL  between  Beft  and 
Vallence  adBttdeed^  this  matter  ofthe  intereft  being  moved  by  my- 
fdf  in  arreft  onudgment  after  verdi^  Ibr  the  plaintifF,  ami  intire 
damages  giv^n.  J 

[4.  If  It  be  agretdby  indenture  bitween  A.  and  B,  that  tertain  Se***** 
fnonies  Jhall  retnain  in,  the  hands  tfB.fohendo  proinde  to  A.  interefl  f^^c^^pT 
4ifier  the  rate  of  2  Lfor  100  L  i:fc    An  afidon  of  covenant  lies  upon  14.  s.  c. 
this  indenture  for  aon-payment  of  the  intereft  money.    Mich.  8  7— AnU 
Car.  B.  R.  between  Croife  and  Northey,  adjudged  upon  demurrer,  n^^;,f/c?* 
Intratuf.  P.  8.  Rot     I  myfelf  being  of  the  pbindff's  coun-  »!.  ?« 
fel.] 

5.  fewifi},  ufury  was  an  offence  at  common  law-^  being  40  L  per 
cent  and  more  i  but  norther;  pbr  Hale  Ch.  B.  Hard.  42OU  Trin, 
11  Car.  7m 

[C]     What  fhall  be  faid  Ufiiry.  \  ^94  3 

\ju  T  F  a  raan  Mges  himfe^fin  nine  narks  to  pay  at  a  certain  dav,  ^^^'  ^^ 

*  and  that  if  he  does  not  pay  at  the  day^  he  obliges  himfelfby  the  cap*  gj. 
fame  deed  to  pay  to  him  17  marls*    This  is  not  ufury,  but  it  is  only  f.  3.  Uys» 
Spain.    a6E.3.7i.J  '^J^^ 

that  an  asreemeat  to  pay  double  tbe  fam^  bor^wcd,  or  ori»er  penaltf  on  the  noa-f  ayment  of  tht 
principAl  debt  at  a  certain  day,  is  not  ufurious,  becaufe  it  is  in  the  power  of  ihc  Wrrower  wUoUf 
to  difcbaiiselumfelfy  by  repaying  the  principal,  according  to  the  bargain. 

a.  It  IS  the  intent  that  makes  the  ufury;  for  if  there  be  a  wager  if  moner 
tetween  a  to  have  ^Lfor  Jto  L  if  A.  be  alive  fuch  a  day^  that  is  not  ^^^*^.^^^ 
any  ufury;  for  the  bargain  was  bona  fide,  and  not  for  loan j  but  \^^^^^y^ 
if  the  intent  hereby  was  to  have  a  Jhift.  it  is  otherwifc.     Cro.  ro  i.  in  the 
E.  643.  per  Anderfon,  Walmfley,  and  Owen  (Glanvill  abfentc.)  }?^*J."j|*^^^^ 
Mich.  40  ic  41  Eliz.  C  B.  in  cafe  of  Button  v*  Downham.         ."^  men  oV 

one  man  fo  long  live,  tbe  bargain  is  void  by  the  Attutc ;  per  Tja^ld  Gb.  B.  J-ane  jo>  (aid  it  bad 
been  foadjudgoL 

3.  The  4  months  vpon  the  ftatute  of  ufury  fluH  be  accounted  ^^^•^^' 
half  a  year,  according  to  the  almanack^  and  not  according  to  28  days  g^  J  ;  ^/^ 
in  the  mondu    Nota  per  Pppham,  which  none  gainfeid.    Noy  37.  cites  s.  c. 
•Anon.  ""  .  ^vj^',^. 

b  viufe  by  the  latter  computation  xhe  intereft  would  eaic«ed4be  rate  aUowcd  by  the  Xtatute. 

Y  Z  4^  The 


294  (tirutg, 

s.  c.  cited  4.  The  agreement  on  borrowing  money  was  to  pay  the  fuU 
H;»wk.  PI.  iggQi  inter eft^  and  to  take  a  houfe  at  an  extraordinary  rent  \  and  held 
82*?.  22?^*  ^\xrf  without  (hewing  in  certainty  what  the  bargain  was.  Cro.  }. 
fays,  that  a   440.  pi.  13.  Mich.  15  Jac.  B.  R.  Bedo  V.  Sanderfon* 

contract  rr- 

ferftintr  to  the  Iciulcr  a  greater  aJvntiiage  than  is  alhwed  by  tbefialuUf  ts  equally  Within  tfie  meaning 
of  it,  whether  the  whole  be  refervetl  by  way  of  imered,  or  in  part  only,  under  that  name»  and  in 
part  by  way  of  rent  for  a  houfe  let  at  a  rate  plainly  exceeding  the  known  value. 

5.  Where  a  bond  or  mortgage  is  forfeited'^  it  is  no  ufury  to  take 
more  than  legal  intereft.     Jenk.  248.  pi.  39* 

6.  If  A.  promife  B.  100 1.  for  legal  intereft  at  the  end  of  the 
year,  and  B.  pays  the  interefl^  but  never  received  the  principal^  this 
IS  not  ufury  but  breach  of  promife.    Jenk.  348.  pK  39.   283. 

pi.  13.  . 

7.  A.  fold  an  office  to  B.  for  950 1.  B.  paid  500 1.  and  on  A.*s  re- 
ligning  B.  and  C.  gave  bond  to  A.  for  450!.  Afterwards  A.  came 
to  agreement  with  B.  that  B.  (hould  pay  A.  80  /.  yearly  till  the 
450  Z  and  every  part  of  it  was  paid.  This  was  adjudged  in  C. 
B.  not  to  be  ufurious;  but  Jeireries  C.  on  the  circumftances 
of  the  cafe  vacated  the  fecurities,  but  gave  no  relief  for  300 1. 
overpaid.     Vern.  352.  pi.  348.  Mich.  1685.  Oddy  v.  Torlas. 

Skin.  31*.         8.  If  A.  owes  B.   100 1.  B.  demands  his  money.     A.  fays  he 

&  s'  p  ^1   ^^  "^^  ^^  money,  but  would  pay  it  if  B.  can  procure  it  to  be  lent 

cordingiy'   bv  another  perfon.     Whereupon  B.  having  prdent  occafion  for 

PeiCur.      his  money*  contrafts  with  C.  that  if  C.  will  lend  J*  lOol.B.will 

give  C.  10/.     Upon  which  C.  lends  the  money,  and  the  debt  is 

paid  to  B.     This  is  a  good  and  lawful  contract  between  B.  and  C, 

for  B.  has  benefit  by  it  9  per  Holt  Ch.  J.  Carth.  251.  Mich.  4  W,. 

&  M.  in  B.  R.  in  cafe  of  Bartlett  v.  Viner. 

9.  If  a  man  has  gresLt  occafon  for  guineas^  and  can  make  great  ad- 
vantage by  them,  and  for  this  purpofe  givi:s  to  another  more  money 
for  them  than  the  value  of  them  amounts  tOy  this  is  no  ufury.     Per 
Powell  J.    and  alio  by  Blencowe  J.    as  the  reporter    fays  he 
thinks.  Lutw.  273.  Trin.  13  W.  3.  in  cafe  of  Yeoman  v.  Barftow* 
s.  F.   By         10.  Where  there  is  no  loan  there  can  be  no  ufury  i  per  Powcl  J. 
Ta  R^L     L"^-  ^73-  Trin.  13  W.  3,  Yeoman  v.  Barftow. 

Rep.  469.  in  caie  of  Oliver  v.  OKver. 

II.  Ifthf^re  be  aju^l  debt  ducj  and  a  bond  is  given  for  payment 
thereof  with  unlawful  intereft,  it  is  ufury.  6  M^.  303.  Mich.  3 
Ann.  B.  R.  Villars  v.  Gary. 


See  (I)  (D)     By  Statute. 
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3  mcntbs  after  buy  tbefarm^  or  any  part  thereof^  upon  a  lefferprice^ 
inozjuing  them  to  be  tbejam% 

S.  3.  iV# 


S.  3.  No  per/on  by  way  cf  any  corrupt  bargain^  hariy  exchange^  If  before 
chevifatfcti  Jhlfi^  or  intereji  of  any  wares^  or  other  things^  or  by  any  ^fj  "t^^ng 
other  deceitful  w^y^  Jhall  take  in  gains  for  the  forbearing  of  one  year  had  lent 
for  his  mMLjj  or  other  thing  that  Jhall  he  due  for  the  fame  wares  or  money  for 
ether  things  above  10 /.  in  the  lOO /.  I^'h  "o^'' 

continue  fo  for  10  ye^rs,  it  is  not  ufnry  now  after  this  flatiite  to  pay  or  receive  the  faid  10  ].  ac- 
cording ii>  the  agreement,  whetlier  the  fame  he  with  writing  or  without ;  for  though  the  ftatute 
be  griicral,  yet  it  Ihall  have  reafonable  conitruclions«  Agreeti  by  all  the  juilices  of  C.  B.  PaL 
I2«  pl«  17.     Pafch.  7  £.  6.  Anon. 

Sm  4.  If  any  per  Ion  do  fell  or  lay  to  mortgage  any  lands  or  her  edit a^  See  (E) 
mentSj  upon  condition  of  payment  or  non-payment  of  money  at  or  before 
any  day^  the  perfon  to  whomfuch  lands  Jhall  be foldy  or  laid  to  mertgagcj 
Jhall  not  have  in  gains  above  10  /.  in  the  1 00  /•  for  one  year^ 

S.  5.  If  any  perfon  Jhall  do  any  thing  contrary  to  thisjiatute^  he  Jhall 
forfeit  the  treble  value  of  the  wares  and  ether  things  foldj  and  the  tre^ 
ble  valite  of  the  profits  of  the  lands  taken  by  mortgage^  and  alfo  foall 
fuffer  imprifonment  and  make  fine  and  ranfom  at  the  king*s  willy  the 
moiety  of  which  forfeiture  of  the  treble  value  Jhall  be  to  the  king^  and 
the  other  moiity  to  him  that  will fue  fir  the  fame  in  any  the  king's 
courts  of  record. 

S.  6.  Provided  that  this  a£I  Jhall  not  extend  to  any  lawful  obliga^ 
tion  with  a  condition^  nor  to  any  flatute^  or  recognizance  for  payment 
^  a  lefs  fumy  fo  that  fuch  obligation^  Wf.  be  made  for  a  true  debtj  or 
performance  of  true  covenants^  upon  any  jufl  ♦  intent  between  the  tar-'  •  Sec  (M) 
tiesy  other  than  in  cafes  of  ufury^  corrupt  bargains^  Jhifiy  or  chevijancCy  P^  "• 
nor  to  any  recoveryy  fincy  feoffinen$y  releafcy  confirmaiiony  or  grant y 
other  than  Juch  as  Jhall  be  on  conditiony  extending  to  ufury^  in^ 
terefty  &ff . 

2.   13  £//«.  cap.  8./  3.  enatEls,  that  all  bondsy  contra^Sy  and  af  ^^^J**"' 
furancesy  collateral  or  otkery  fir  payment  of  money  Icnt^  or  covenant  to  mentiowecl 
be  performed  upon  any  ufury  in  any  thing  againjl  the  aSl  37  H.  8-  in  this  ita- 
ciip.  9  upon  which  tier/  Jhall  be  taken  upon  the  rate  of  10  L  for  the  ^^^^p  ***' 
1 00  /.  fir  one  year  Jlyall  be  void,  f„r  p^jy, 

♦  S.  5.  All  ufuryy  loauy  ^c.  mentioned  in  thefaidflatutcy  whereupon  meut  of 
is  not  referved  above   10  L  for  the  loo/.  Jhall  be  punijhed  in  form  money  to 
followingy  viz.  fuch   offender  Jhall  forfeit  fo  much  as  Jhall  be  re-   j^.^^  ^^^ 
fervedby  ivay  of  ufury  y  above  the  principaly  to  be  recovered  as  by  the  faid  mouey,  and 
Jiatute.  »*»^^  ^«-. . 

'^  tween  nim 

that  borrows  and  the  furety  ;  per  Walmfley  J.  Noy.  73.  in  ^afc  of  DowmAii  v.  Butler. 
It  was  .igrced,  tirit  if  thorp  he  a  communication  and  an  .j^utm.nt  afier  t'yf^rfdfure  of  a  rccoJ^nu 
sy^nce,  and  the  zddtff  if^n.e  ii  fo'  ntcne  th.m  lo  J.  in  the  i^uml  fii,  actordin^  io  the  fnwcif>^il dtbt^  yd  it  \t 
nor  withm  the  n  E'iz  cap.  f  i.  of  ulurv,  but  it  had  been  oiherwife  before  the  forfeiture.  And 
by  Glunvil  ami  Walmflry,  Anderfon  Hiring  abfenr,  that  although  that  the  ic/  //</'«.2wm-*  bean  duts 
ttw  f.m'  duf  "fiht  p.iym'tit  '//■  thf  j}rl}  d'f'.i^ire,,  ye?  it  is  not  within  the  ftatute ;  for  it  is  not  for  the 
forbe  •ranccofihe  firrt  pTincip;d,  hutof  th:it  pennlty ;  alfo  when  the  cnqufor  perceives  that  he  vv.»s 
not  able  to  Twe  the  forfeiture,  w  was  adjudged  that  the  firft  contra^  was  not  ufurious,     Nov 

a.  Hollinguoith  v.  FarkehuHl S.  C.  cited  Hawk.  PL  C.  248.  cap.  81.  f.  «3-  ^a"S  ^^^^  ^.*^* 

bond,  made  after  the  forfe  lurc  of .«  former,  and  conditioned  for  the  receipt  of  intcrcft,  according 
to  the  penalty  of  the  forfrttrd  bond,  is  as  mnch  within  the  ftatute  as  if  it  had  been  mr^de  before  t'  c 
forfeiture ;  for  if  fuch  a  prad^icc  ftiould  be  allowed,  nothing  could  be  moreeafy  thin  to  elude  the 
ftatute  ;  and  Though  the  whole  penalty  be  due  in  ftri^nefs  to  the  obrgee,  yet  the  true  principal 
«Iebt  is  in  coufuence  no  greater  after  the  forfeiture  of  the  bond  tlum  it  was  before       **  f  206 1 

Y  1  5-7.  The 
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S.  7.  Tbiji^ute  37  A  8. 9.  fhaU  U  eonftruid  largify  aMiJtr0ig^ 
MgainJI  tbi  tarty  offending^  by  way  afdeviciy  dirUlly  or  indinifb^. 

S.  8«  Tits  Jlatute  flxiU  not  tsttend  to  any  aUnvanciffor  tbtfini^ 
ing  of  orpbansy  according  to  tbe  Ojfiams  of  tbo  city  of  London^  or  any 
Wier  city. 

S.  9.  If  any  perfon  offend  contrary  to  tbe  faidflatute^  fucb  offender 
may  alfo  be  punijbed  according  to  tbe  ecclefiajlical  laws  i  and  alt  of^ 
fending  in  ufury^  JbiftSy  or  chtoifance  againfl  this  a£l^  and  not  tahng 
but  only  after  the  rate  of  ten  %n  the  hundred  for  a  year^  Jball  be  $nfy 
punijbed  by  the  forfeitures  appointed  by  this  aH^  again/tfucb  as  flkslt 
stot  receive  above  10  L  in  tbe  lOoA 

3.  21  Jac.  I.  cap,  JJ^f  2.  None  Jball  upon  any  contrary  direSlly* 
or  indirehly^  take  for  the  loan  of  any  money ^  or  other  commoditiesy 
above  tbe  rate  ofSu  fir  JOoL  for  one  whole  year^  in  pain  to  forfeit 
tbe  treble  value  of  tbe  money^  or  other  things  lent, 

£•  5*  This  Unv  Jball  not  be  conjbrued  to  allow  tbe  practice  ofujiaj 
in  point  of  religion  or  confcience, 
Amsrt^tigs  4.  12  Car.  2.  cap.  t^.f,  2,  None  Jball  tabe%  £re£lly  or  indireSfly, 
WM  made  fij^  tfy^  Jgan  of  money,  or  other  commodities^  above  the  vaUse  ofb  1.  fir 
Mjtf.  ArC^  tbeftarbearance  of  lOO  1.  fnr  a  year^  and  fo  after  that  ratCy  and  alt 
tbt'mikinf  hondsy  contrast Sy  (^c,  whereupon  more  Jball  be  refervedy  Jball  be  void, 
tinsfiatuu      ^gy  fffot  reccivo  mareyJbaUforfeit  the  treble  value  of  the  money  or  other 

per  cenr.  The  mortgagor  cotoinued  paytng  hde^efi  of%L  per  temi.  far  i^yeari  after  this  ftatnte,  and 
then  the  mortgagee  entered*  The  mortgagor  brought  a  biilic  redeem*  The  qneftion  was  whether 
the  1 1,  per  cent,  received  for  the  1 5  yearsi  ihould  not  be  allowed  in  difcharge  of  fo  much  prin^* 
cipai.  The  Court  denied  relief  as  to  the  money  paid  by  the  plaintiff  $  but  decreed  6 1«  per  cent, 
only,  to  be  allowed  from  the  defendant's  entry  on, the  eftace.  t  Veni.4a.  pi.  37.  Pafch*  i6S8. 
Walker  v.  Penry.  ■  ■  'On  iT-hearing  the  decree  was  coniimtedy  as  to  the  z  1.  per  cent.  Ibid. 
1%,  pi.  73.-«Lord  C.  JefFerics  having  been  of  opinion^  that  the  ilatute  had  m  refroffeff  beyond 
1660^  but  looked  forward  to  tontra^s  and  agreements  then  after  to  be  made,  and  not  to  any  con- 
tmAs  and  agreements  bdbre  that  time»  and  bavine  decreed  account  to  be  taken  accordingly,  aa 
abovoi  now  upon  the  bill  of  review,  L«d.  Commiinoner  Trevor,  becaufe  there  was  a  decree  al- 
ready made  in  it,  would  not  reverfe  ir,  butLd.  Commiffionen  Rawlinfon  and  HutdiinSf  on  read, 
ing  the  a^  of  parliament^  held  the  a^  had  a  retrofpeA>  and  makes  it  unlawful  to  uke  more  than 
6 1.  per  cent,  upon  any  contraft,  whether  made  before  or  after  the  adt  of  parliament ;  but  thai 
part  of  the  datute,  which  a  ids  penalties,  relates  only  to  contrafb  and  agreements  then  after  to  be 
made.  %  Vern.  145,  146.  pi.  141.  Trin.  169c.  Walter  it  al*  v.  Penry  k  al.  ■■  "Abr.  Equ« 
CsLfesi  28S.  (D)pl.  I.  cites  a  Vern.  145.  S.  C.  That  Rawlinfon  and  Hutchins,  Lds.  Commif. 
fioners>  held  the  decree  Ihould  be  reverfed,  againft  Ld,  Trevdr.  Bm  that  it  feems  to  be  now  fet« 
tied,  that  the  ftatute  of  ta  Annafe,  cap.  16.  which  rednces  the  intercft  of  money  to  5  1.  per  cent 
has  not  a  retrofpe£l  to  any  debts  coptradted  before  ;  but  that  they  Ibail  carry  intereil  according 
to  the  intereil  allowed,  or  agreement  made  at  the  time  of  the  debt  contra^ed.  And  Serj, 

Hawkins,  from  thfe  expofitions  iun69  of  former  (latntes,  fays,  that  a  contra^  made  before  the  ila« 
ttite  is  no  way  within  the  meaning  of  it,  and  therefore  it  is  (till  lawful  to  receive  6 1.  per  cent,  ia 
xefpe^t  of  any  fnch  contract.    Hawk.  PL  C.  346.  cap.  81.  fi  lo. 

r  297  ]  .5-  I*  -^«.  A(it.  2.  cap.  x6.  cna£b,  that  no  per/in  upon  any  con^. 
fc,4wk.  PI.  iraiiy  which  Jball  be  made  after  the  29/A  of  Septemi,  L7 141  Jball  take 
c.  446.  cap.  fir  loan  of  amy  n^neyy  wares/l^c.  above  the  value  of$L  for  thefir^ 
fa*y/  thti  bearance  ofioc^l.  fir  a  year  \  and  all  bonds  and  affurances  for  payn 
tiie  expo-  ^nent  (fany  money  to  he  lent  upon  ufuryy  whereupon  there  JbaU  be  re^ 
fit\ons  matte  ffrved  Or  taken  above  five  in  tbe  hundredj  JbaU  6e  yoidi  and  everyt 
mcr*^ft^tutcs  P^^f^  whtch  JboU  receivCy  by  means  of  ary  corrupt  largainy  loan,  ex^ 
V«  very  ap-  changCy  chevisuince,  Jbifiy  or  inter  eft  of  any  waresy  other  thingy  or  bf 
P  icai»K*  to    anf  deceitful  wa^^for  {be  forbearing  or  giving  ^  4  If^'^^f^  *** 
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year^for  their  money  or  other  things  above  5  /.  for  loo  /.  for  a  year^  w  ptnned 
^c.  Jball  forfeit  the  treble  value  of  the  monies  and  other  things  lent.       ^^^  *" 

fame  words. 

For  further  Explanation  of  the  above  Statutes,  fee  the  following 

Letters* 


(E)  Ufury*     What,  in  refpeSl  of  the  Communication^  s«c{F) 

or  Agreement* 

I.  TT^HERE  a  many^r  100 L  feUs  bis  land^  upon  condition  Contra  \fx}M 
^^    that  if  the  vendor  or  bis  heirs  repay  thefum  before  theftafi  ^oMiitim  be, 
of  Eaftery  or  fuch  like,  then  next  following,  that  then  be  may  re^en^  ^O^vendL- 
terj  this  no  ufury ;  for  he  may  repay  the  next  day,  or  any  time  be-  \lpayjuch  a 
fore  Eafter,  and  therefore  he  has  no  gain  certain  to  receive  any  pro-  <^7»  "y*^^ 
fits  of  the  land.    Br.  Ufury,  pi.  i .  cites  29  H.  8.  ^I^Zf 

is  ufuiy ;  for  he  is  fure  to  have  the  land,  and  the  rents  and  profits  this  year,  or  thofe  two  years. 
Ibid. 

So  where  dtfiafma  or^atittth  tmaJUfw  the  n^nymtia  ^firtfueh  afenji.     Ibid.  ■  Contrm  if  it  be 

of  payment  at^iir^  ajtafi^  vfUch  is  a  year  or  h»A  years  afur^  this  Js  ufury .  Contra  in  the  other  cafe^ 
for  the  caufe  aforefaid.    Ibid. 

Sa  upon fmch  not  tgage,  if  the  vtftdei  teaftt  tht  landto  iht  ^^atdar^  far  years,  rendaing  mrf,  there*  if  there 
be  a  fotuHliM  in  the  leafe  thm  if  the  veaaor  rebay  tbejambefoefacb  a  Jay,  that  thta  ihe  tatje  /bull  Ih  void* 
this  is  no  ufury  Centra  if  it  be  to  rtpay  fucb  a  day  certaia,  a  yaar  or  mare  after,  Br.  Ufuiy,  pL  a. 
cites  31  H.  8. 

2.  B.  delivored  wares  of  the  value  of  lOO  /.  and  no  more,  and  toot  So  where 
a  bond  with  a  condition  to  redeliver  the  wares  to  B.  within  a  monthy  ^'^^^ 
or  to  pay  120  A  at  the  end  of  a  year* ,  The  obligation  was  adjudged  warts  of 
void  bv  the  ftatute  of  ufury.    Arg.  Mo.  397.  pi,  520.  in  cafe  of  ihevabuaf 
Reynolds  v.  Clayton,  cites  it  as  adjudged  in  B.  R.   Becher's  cafe.    |^*\^*i 

(hould  pay  fbr  the  fame  within  6  months  34 1.  and  bond  was  given  for  the  payment,itfeems  tiiis 
was  ufury.    Cro.  £•  104.  pi.  la.  Trin.  13  Eliz.  B.R.  Peterfon's  cafe. 

3.  If  A.  comes  to  borrow  money,  and  B.  favs  he  will  not  lend 
money,  but  he  will  fell  corn^  Sec.  and  give  day  for  payment  at  fuch 
SI  rate,  which  rate  exceeds  10 1.  in  the  100,  it  is  ufury.  Mo.  398. 
pi.  520.  cites  it  as  Micks's  Case  of  Gloucefterihire,  in  the  Ex- 
chequer. 

4.  A.  ajts  to  borrow  ofB.  upon  intereft.    B.  refufes  to  lend  for  Cro.  E.  27. 
intereft  5  hut  fays  that  for  annuity  or  rent  he  will',  and  fo  it  was-.^^^'/^*^!*^ 
agreed,  and  a  rent  granted  for  23  years,  amounting  to  more  than  Butii^zi 
die  ftatute  allows  intereft,  &c.     Agreed  not  to  be  ufury  within  the  percent,  be 
ftatute*    And.  121.  pi.  169.  Pafch.  26  Eliz.  Finch's  cafe.  ?^^^hcr  "* 

fayshe  wiU  not  meddle  in  fuch  nianner>  becaafe  of  the  danger  of  the  law,  otherwife  that  he  would 
accept  it ;  but  if  he  will  nlTure  him  an  annual  rent)  then  he  will  lend  him  ;  this  may  make  it  ufury. 
Qu«re.-^And.  121.  S.  P.  in  Finch's  cafe ;  buithe  book  fays  quaere.  But  fays,  it  ieems  that 
If  one  agrees  to  take  la  1.  in  (he  locy  andy/p  defraud  (be  law,  they  agree  tliat  a  rent  of  a  greater  va- 
lue (hall  be  itlfured,  that  this  is  within  the  ftatute.— If  the  original  contrail  was  to  have  a  reiu- 
charge»  that  is  not  ufury,  but  a  good  bargain  and  pennyworth.  But  if  the  party  had  come  to  bor- 
row money»  and  then  fnch  a  contract  Iiad  enfued  for  fecuiityi  then  tliat  is  ufury.  Agreed  per  Cur. 
Koy .  1  j  I .    Sy  monds  v.  CoAer  ill. 

Y  ♦  5.  ii 
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^'^'  *^  5.  If  one  gives  the  prcfits  of  his  lands.  Worth  lol.  for  intereft 

Cro-jfaS,  ^^^  *  7^^  °^  lool.  though  he  receives  part  of  the  profits  daily,  this 
pl.2.  s.c!    is  not  ufury  above  10 1.  for  the  1005  per  Popham,  Gawdy,  and 

Yelvertonj  but  Fenncr  e  contra.    Mo.  644.  ph  890.  in  Worley*s 

cafe. 
Ai  \niend        6^  If  I  fccure  both  principal  and  intereft,  if  it  be  at  the  will  of 

TWyrl^r'*  ^^  P^^y  ^^^  ^^  ^°  P^y  *^'  '^  ^^  "®  ufury  5  per  Dodderidge  J.  Cro. 
topuyfor*  J.  509.  pi.  20.  Mich.  16  Jac.  B.  R.  in  cafe  of  Roberts  v.  Tre- 
the  loan        fliaine. 

thatbf  Xdl. 

and  if  hi  pay  the  pr'mcpal  at  the  year's  enA^  be  /hallpny  nothing  for  ihttrefi^     This  is  not  ofury  J  for  th« 
party  hath  hig  eleeliou,  and  may  pay  it  at  il»c  year's  end,  and  fo  diicharge  himfelf.    Ibid.— Per 
Holt  Ch.  J.  it  i^  nor  ufury,  but  only  in  nature  of  a  mminc  fcenge,    Cumb.  133.  Trin.  i  W.&  M.  ia 
B.  R.  in  cafe  of  Garrett  v.  Foot- 
Jo.  ^03.  pi.      2-  One  mortgages  land  for  100  L  and  takes  bond  for  the  intereft 
coit^Gry*  S^^  '•  ^y^^^^  payable  half-yearly.    The  queftion  was  whether  that 
fell,  S.  c.     makes  the  bargain  ufurious  againft  the  ftatute,  becaufe,  as  it  was 
but  s.  F.      infifted^  the  ufe  ought  not  to  be  paid  until  the  end  of  the  year,  and 
pea-  as\o^'  contr^aing  to  have  half  of  it  [half  J  yearly,  is  not  warrantable  by 
the  pav-       the  ftatute  I  but  the  court  held  that  it  is  not  any  ufurious  contrary 
ment  half     contrary  to  the  ftatutes,  becaufe  the  lOol.  is  lent  for  a  year,  and  the 
ye^ily,        refcrvation  is  not  of  more  than  what  is  permitted  by  me  ftatutes; 
and  the  referving  it  half-yearly  is  allowable ;  for  he  doth  not  re« 
ceive  any  intereft  for  more  or  lefs  time  than  his  money  is  forbcH-n. 
It  was  adjudged  for  the  plaintifF,  and  affirmed  in  error.     Cro.  C, 
283.  d1.  26.  Mich.  8  Car.  B.  R.    Gryfill  v.  Whitchcott. 

8.  If  a  man  contrafts/ir  more  intereft  than  the flatute  allows  if 
the  plaintiff  requires  it  \  though  the  plaintiiF  never  does  require  it^ 
yet  it  is  within  the  ftatute  of  ufury.     Vent.  254.  Hill.  25  &  26 , 
Car.  2.  B.  R.  in  cafe  of  Hedgeborough  v.  Rofenden. 
As  if  a  9«  If  the  agreement  of  the  parties  be  honeft,  but  is  made  otherwife 

mortgage  hy  the  miftake  ofafcrivener,  yet  it  is  not  ufury.  2  Mod.  307.  Pafch, 
^ithapnv  Z^  ^^^-  2-  C.  B.  in  cafe  of  Ballard  v.  Oddey. 

vifo  tf)  be  void  on  payment  of  106 1.  at  the  end  of  one  year,  and  no  covenant  for  the  mortgagor  to  take 
the  profits  till  def.  u't  in  payment ;  fo  that  in  ftrictnefs  the  mortgngce  is  intitled  both  to  the  intereft 
and  the  profits,  ye-,  if  this  was  not  exprefled,  the  agreement  is  not  ufury.  Ibid.— Freem.  Rep. 
153.  pi.  a68.  Pafch.  1678.  Anon,  fcems  to  be  S.  C.  where  it  was  held,  that  if  a  fcrivener  do^ 
through  miilake,  make  the  money  payable  fooner  than  it  ought  to  he,  or  rcfcrves  more  intereft 
than  ought  to  be,  this  will  not  make  it  void  within  the  ftatute ;  becaufe  there  was  no  corrupt 
tgreement.  .  ■  S.  P.  Ibid.  264.  pi.  aS6.  Mich.  1679.  Booth  v.  Cooke<'  ■  "  S.  P.  zVent. 
107.  Mich,  f  W.  &  M.  in  C.  B.    Buckler  v.  Mdlard. 

So  where  the  plaintiff  fj^»W  13  Af^y,  17  Jac^  to  hndtU  defendant  120 /•  f»r  ajtat  then- nrxt  foU 
lowing,  and  to  A  v*  %i  L  i»:erefi  therefore,  on  the  ^^b  day  of  May 9  18  Jac.  whereupon  the  defendant 
ent?  r '^'  into  ^^  bond  dated  23  Mfiy,  c<n  ^nioneiifor  p  lyment  cft^ih  on  the  t^tb  of  May  tben  next  enfnmg  i 
by  which' W'>rd«  (next  enfulng)  the  payment  i»f  the  principal  and  intereft  was  to  be  the  very  nea^Jt 
i^',  but  this  was  found  to  be  done  by  miftake  of  the  jerk  tner,  and  likewife  that  the  agreement  was  to 
make  a  loan  for  a  year,  and  that  the  fccnrity  was  for  payment  at  the  year's  end.  It  was  heJd  per 
tot.  Cur,  no:  to  be  ufury  wiihm  the  ftatute  :  for  here  wttt  no  con  upi,  but  a  true  and  abfolute,  agrto* 
»i:ntt  and  the  a^  of  a  ftranger  fhali  not  bring  him  within  the  ftaiute,  efpecially  it  being  found  that 
he  did  not  require  the  money  till  after  tl  0  year.  Wherefore  it  w.is  adjudged  for  the  plaintiff. 
Cro.  J.  677.  pi.  14,  Mich,  21  Jac.  B.R.  Buckley  v,  Cuilbank.  ji  ■  ■  1  2  HolKRep.  39^.$.  C. 
^Ijoriiiivir, -— — i-lbid. 4T4.  S.C,    Adjomntur. 

S9  If  the  f  •'iven.  r  that  mnke  ths  bond  refh  ves  more  than  8  /.  ftrtent^  Tlus  is  noC  an  ufarioss  coAn 
tract ;  per  Qur,  HQt.  n.  pafch.  3  Car.  C.  9*  Anon. 

l-utw.  <fi^        I  o,  The  defendant,  in  confederation  9fi%U  paid  him  by  the  plain* 
J.fr  a,  ^       ^^-^  S*^^  bond  to  pay  the  plaimiff  l^h  if  he  lived  6  months  after 


flie  date  of  the  bond.  It  was  objefted,  that  it  appears  by  die  very  Gea»o  r, 
condition  of  this  bond  that  the  contra£^  was  ufurious,  it  being  to  Swaiks, 
pay  14.K  for  12 1.  in  6  months  after  the  date  of  the  bond,  though  rg^oiyJJ** 
this  might  have  made  the  bond  void,  in  cafe  the  ftatute  had  been  tiuc  i^^ /3W. 
pleaded,  yet  that  not  being  done,  this  obje£lion  comes  too  late.  3  t«u  ought  tm 
Salk.  391,  pL  7.  cites  Lutw.     Grange's  cafe.  foffh^h 

it  was  ufury  prima  facie  upon  view  of  the  condition,  yet  perad venture  the  plaintiff  might  have 
*  redlified  this  by  his  replication.  Two  of  the  juftices  were  of  opinion  that  the  bond  was  not  ufiw 
riouf,  and  the  others  faid  nothing  as  to  this  point.    Judgment  for  the  plaintiff.  ^  f  9  o  nl 

1 1.  Bankrupt  having  borrowed  a  great  fum  of  money  of  the  de- 
fendant for  one  quarter  of  a  year  he  was  to  give  the  defendant  6  /. 
for  every  100  /•  that  he  borrowed ;  andfomeftlk  being  the  fecurity^ 
be  was  to  give  him  one  pound  more  for  every  160  L  for  that  quarter, 
for  the  life  of  his  warehoufe.  The  queftion  upon  the  trial  was, 
whether  this  contra£l  made  between  the  bankrupt  and  the  defend- 
ant is  an  ufurious  contra£t  ?  and  the  jury  having  found  a  verdiA 
for  the  defendant,  Serjeant  CheQiire  moved  for  a  new  trial ;  for  he 
(aid  the  verdid  was  againft  law.  Holt  Ch.  J.  faid  he  thought  it 
was  a  wrong  verdi£l,  and  it  was  ordered  to  be  moved  again.  Holt's 
Rep.  ^06,    Le  Blanc  &  al'  v.  Harrifoa« 


(F)    Ufury.  ^What.     By  way  of  Annuity.  see(E)  ^. 

!•  A  Gives  3001.  to  B.  to  have  an  annuity  of  ^o  L  affared  to 
-^^  •  hitnfor  lOOyearsy  if  A.  and  his  wife  and  4  of  his  children 
fo  longjhall  live.  Per  Cur.  This  is  not  within  the  ftatute  of  ufu- 
ry. So  if  there  had  not  been  any  condition.  But  care  is  to  be 
taken  that  there  be  no  communication  of  borrowing  of  any  money 
before.  Held  per  tot.  Cur.  4  Le.  208.  pi.  334.  Mich,  zo  Eliz. 
B.  R.  Fuller's  cafe. 

2,  A.  on  17th  July  1579,  lent  100/.  to  B.   who  thereupon  B.  ha.ia 
granted  to  A.  and  his  heirs  an  annuity  of  ^oL  a  year^  on  condition  l*;f  ^ "/ * 
that  if  the  faid  B.  ^t  grantor  paid  to  J,  at  Chrijlmas   1580  the  4oyean^ 
faid  100/.  that  then   the  annuity  Jhould  ceafe.     Adjudged  this  is  $!•  rent, 
not  within  the  ftatute;  for  nothing  was  to  be  paid  for  intereft  ^"**^Sf*«* 
either  within  a  year  and  a  quarter  after  the  grant;  and  if  the  100 1.  a(r,,n  l\^^ 
had  been  paid  on  the  day,  the  annuity  was  to  ceafe  without  pay*  termmuim 
ing  any  thing ;  fo  that  it  is  only  a  plain  bargain,  and  a  conditional  [*"'  ^®°  *• 
purchafe  of  an  annuity.     5  Rep.  69.  Mich.  33  &  34  Eliz.  B.  R.  hatingX 

Burton's  cafe.  money, 

agreement  wich  C.  paid  the  money,  and  took  the  affip^nment  to  himfelf,  and  then  demifrd  the 
houfe  to  C  for  39  years  3  quarters,  at  35  I.  a  year,  whereof  5 1.  goes  10  tlw  landlord,  and  the  3c;  i. 
refidue  to  D's  own  ufc.  C.  covenants  to  pay  the  rent,  and  to  repair,  3cc.  as  ufual.  D.  covenants 
that  ifC.pjyt  300/.  at  4  yftifi  ettd^  tbcrnH pull cc^Jtf  nnd  that  he  will  convey  the  remainder  of  tJie 
term  to  C.  I>.  *M  bavi/tg  any  fuurlty  for  rt-ftaynun:  of  the  300!.  mr  tlicre  being  any  collateral  a-^r.e^ 
mmt  to  pay  it,  but  only  C.  may  pay  i:  at  4  years  end,  if  he  will,  per  Hale  Ch.  |.  it  is  only  a  pm-- 
Chafe  of  annuity  determinable,  if  grantor  pleafe,  at  4*vc.ir8  end.  But  otherwise  it  would  he,  hnd 
there  been  any  fecunty  or  collateral  agreement  to  pay  :hc  money.  2  Lev.  7.  Pafch.  2  •  Car.  2  B.  R 
TJ»  JL'mz  y.  Drury. 

3-  But 


3*  But  if  it  had  been  agreed  between  A.  andB.  that  miwith/land^ 
ing  fuch  power  of  redemption^  the  lOoL  Jhouldnot  be  paid  at  the  dayy 
and  [fo]  that  the  claufe  of  redimption  was  injerted  to  evade  the  ^a^ 
tuiey  then  this  had  been  an  ufurious  contradi  and  bargain  within  the 
ftatute ;  for  if  in  truth  the  contrail  be  ufurious  againft  the  ftatute^ 
no  colours  or  fhadows  of  words  will  ferve,  but  that  the  party  may 
ibew  it,  and  he  fhall  not  be  concluded  or  eftopped  by  any  deed  ia 
any  other  matter  whatfoever ;  for  [the  ftatute  eives  averment  in  fuch 
cafe.  Refolved  per  Cur.  5  Rep«  69*  b.  Mich.  33  &  34  £liz. 
B.  R.  in  Burton's  cafe. 
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Hawk.  PI. 
C.  248.  cap* 

%2,  f.  19. 

fays,  !t 

feems  that 

the  whole 

cr>nira6t  is 

Toid  ;  for 

the  con- 

ftro^ion 

•f  cafes  of 

this  nature 

muft  he 

governed 

1>y  the  circum (lance  of  the  whole  matter,  from  which  th€  intention  of  the  parties  will  appear  ia 

the  making  of  the  bargain>  wliich,  if  it  wa&  m  truth  ufuriousyis  void^  however  difguifed  it  maybe 

by  a  fpecious  affurance. 


[300] 


4«  A.  for  I  ID  1,  granted  a  rent  of  20  L  for  8^  jears^  and  another 
of%oL  a  year  for  %  year 5^  if  B.  C,  and  D.  Jhouid  fo  long  live*  In  ' 
replevin  the  defendant  avowed  for  this  rent,  and  the  plaintiff  pleaded  - 
the  ftatute  of  ufury,  and  fet  forth  the  ftatute  and  a  fpecial  ufurious 
contrail.  Brownl.  180.  Pafch.  6  Jac.  Cotterel  v.  Har<« 
itiNCTON,  [iays^  but  not  by  whom]  if  it  had  been  laid  to  be  upoa 
a  loan  of  money,  then  it  was  ufury,  but  if  it  be^a  bargain  for  an  an« 
nuity,  it  is  no  ufury  3  but  [that]  this  was  alledged  to  be  upon  a 
lendinj;. 

5.  In  debt  upon  bond,  the  defendant  ^/«ad!fi  die  ftatute  of  ufury^ 
and  hw)  he  came  to  the  plaintiff /»  borrow  of  him  l%oL  according  to 
the  rate  of  10  L  per  cent,  who  refufed  to  lend  the  fame,  but  corruptly 
offered  to  deliver  I20  /.  to  him^  if  he  would  be  bound  to  pay  him  20  /* 
per  ann.  during  his  and  his  wife*s  and  his  fin* s  lives :  whereupon  he 
entered  into  the  bond.  Refolved  that  diis  being  an  abfolute  bar^ 
gain,  in  confideration  of  the  payment  of  2a  1.  per  annum  during  the 
lives,  and  no  longer,  and  no  agreement  to  have  the  principal  money^ 
was  out  of  the  ftatute  of  ufury ;  but  //"there  had  been  any  provifion 

:.  147.  cap.  for  the  repayment  of  the  principal^  although  not  extrejfed  within  the 
*•  ^' ^5'      hond^  it  had  been  an  ufurious  agreement  within  the  iratute.  And  judg- 

th?^^/  of  ment  for  the  plaintiff.    Cro.  J.  252.  pK  7.  Mich.  8  Jac.  B.  R% 

M  annuity      Fountain  V.  Grymes. 

yi}r  liv€s  not 

•nly  exceti'm^  the  rate  alhyjtd  for  ititefefij  but  tdjo  exceeding  tht  known  proportion  f'>r  centrals  of  this  kind^ 
in  confideration  of  a  certain  fum  of  money,  is  not  within  the  meaning  of  the  ftatute,  unlefs  there 
were  fome  underhand  bargain  for  the  iecurity  of  the  re-payment  of  the  principal  or  confider- 
^ion  money. 

6.  A.  after  the  ftatute  12  Car.  z»  viz.  3  June  13  Car,  2.  agreed 
to  lend  B.  100  /.  and  that  for  the  forbearance  thereof  for  the  time 
underwritten,  B.  thejdefendant  fiould  pay  to  A.  the  plaintiff  120  /, 
as  follows^  viz.  40  f.  upon  the  20th  -  yan,  and  20th  J^hy  by  equal 
portions  annually  next  after  the  20th  day  of  the  then  inftant  month 
of  July,  till  the  iloA  be  paid  \  which  exceeded  the  rate  of  6 1.  per 
cent.  Andforfurtherfecurity  B,  gave  a  bond  of  200  L  andconfejfed 
a  judgment.  T wifden  J*  faid  that  the  contrad  here  was  not  ufu- 
rious, but  is  a  purchafe  of  an  annuity  for  three  years.  Sid.  i82« 
pi.  I.  Pafch«  z6  Car.  2.  B.  Jl.    Rowe  v.  Bellaiis. 

(G)    Upon 


Bulfi.  36. 
S.  C.  ac 

conlinsly 
by  Wil- 
liams, 
'Yelverton, 
and  Fen- 
ner;  and 
judgment 
for  the 
plaintiflF.— 
Hawk.  PI. 
C 
8 
fays,  that 


(BOit?. 
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(G)     Upon  a  Hazard. 

I»  TN  debt  upon  obligation  of  60 1.  the  defendant  pleaded  die  1  Aad.i^ 
-*  ftatute,  ztAJhiwed  that  it  was  agreed  between  the  plaintiiF  P^:.*;^*^' 
and  defendant  14  Dicmb.  that  the  plaintiff ftmld  lend  the  defend-  clnirtheld 
ant  30  L  to  be  repaid  the  ift  ofJunefoUawingy  and  that  the  plaintiff  upon  the  » 
fiould  have  3  L  for  the  forbearance^  if  the  plaintiff*  s fin  ft)ould  be  then  ftatut«  of 
Uifing\  and  if  be  died^  then  to  repay  but  26  L  oft  he  principal  money.  J^  eJj^ 
The  Court  inclined  that  it  was  within  dieftatute  of  ufuiy;  where-  that  the 
upon  the  plaintiff  who  had  demurred,  became  nonfuit    Mo.  397.  bond  was 
pL  520.  Pafch-  37  Eliz.  C.  B,    Rcyndds  v.  Clajton.  caife'irap- 

pears  to  be  made  by  corrupt  means  to  have  more  than  10  !•  per  oenC  which  the  ftatute  of  37.  H.  8* 
intended  to  punlOi.  And  by  the  provifo  it  appears  that  the  intent  was,  if  em  was  itMud  to  another 
irmiy  without  loam  and  intimtm  of  mfiryj  tlien  in  foch  cafe  toads  md  tmvtyoHets  rf  l*ind  for  ftcmring  tbo 
tnu  dibty  art  out  of  tht  Jiud^fiatMtg  {  but  if  there  is  a  borrowing  of^  money,  and  a  communication  for 
interefty  the  device  to  have  beyond  the  race  of  lo  1.  per  cent,  is  fraudulent^  and  within  the  faid 
ftatute,  otherwife  the  ftatute  would  be  vain ;  for  he  misht  as  weU  have  made  the  conditiony 
chat  if  20  perfonSy  or  any  of  them,  fhould  be  living  at  the  dayi  &c.  then  he  ihould  have  331.  and 
nf  this  o[)inion  were  Popham  Cb.  J.  of  B.  R.  and  Periam  Ch.  B.<— •*-5  Rep.  70 .  Clayton's  cafe, 
S.  C  refolved  that  itwas  an  ufurious  contrail* 

*  So  where  A.  agreed  with  J.  S.  to  give  him  10  L  for  the  forbearance  of  20I.  for  a  year,  i/i?.  hit 
fen  were  then  altvt.  It  was  held  by  3  juftices  (Glanvill  abfente)  to  be  ufury,  by  reafon  of  the  cor- 
rupt agreement.  And  it  is  the  intent  makes  it  fo  or  not  fo.  Cro.  £.  642.  pL  43.  Mich.  40  &  41 
Eliz.  C.B.  Bjtton  v.  Downham.^  t  And.  I2T.  pi.  65.  S.  C. 

The  obligor  was  bound  in  a  bond  of  300 1.  conditioned  to  p,iy  22  /.  10  s,  premium,  at  the  end  of 
thefirji  3  months  afcerthe  date,  &c.  and  6  d.  in  the  p^jund  at  the  tod  of  6  mouths,  as  a  farther  premium* 
togelber  with  the  princfhaJ  itfelf,  in  cafe  tht  ohiigor-  he  them  living  i  hut  if  he  dies  within  that  tinup  then  the 
frincipnl  to  he  io/L  Adjudged  this  is  an  ufurious  contradl*  hecaufe  there  was  a  polfiblRty  that  the 
obligor  might  live  fo  long;  and  there  is  an  expifs  provjiom  to  have  the  principM a^atn  3  Salk. 
39a.  pi.  3.  Trill.  T  W.  3.  B.  K.  Mafon  v.  Abdy.  ■  ■  .Comb.  125.  S.  C  fays  ihs  Court  was 
ready  to  give  judgment  for  the  defendauty  but  tli.it  upon  the  importunity  of  counfel  adjornatur. 
■  Garth.  67.  S.  C.  adjudged  upon  a  geneial  demurrer,  that  this  was  an  ufurious  contra^; 

and  iftfuch  a  contingency  of  the  death  of  a  man  in  fisU  health,  (bould  prevent  the  ufury,  contin* 
geocies  might  be  extended  to  the  death  of  a  or  3,  or  morci  and  fothe  itatute  be  of  little  ufe. 

*[30i} 

2.  A.  delivered  to  B.  lool.  who  by  indenture  covenanted  with 
A.  to  pay  to  every  one  of  A^%  children  which  then  were  andjhould  be 
living  at  10  year's  endy  Sol.  A.  having  then  5  daughters;  and  for 
afllirance  mortgaged  a  manor,  and  was  bound  in  a  itatute  of  500  L 
It  is  not  ufury,  but  a  mcer  cafual  bargain.    But  if  it  were  to  pay 
400  K  at  10  year's  end,  if  any  were  livings  then  it  would  be  a  greater 
doubt ;  or  if  it  had  been  to  pay  300 1.  if  any  were  living  at  one  or  '"..f   ,;..,....    ,  .^ 
two  years  end,  that  had  been  ufury,  hecaufe  of  the  probability  that  v>lx^  ^'^"'j'?  ;s^' 
that  one  would  continue  alive  for  fo  (hort  a  time  j  but  in  10  years    x /VV;:~1^ -;  V' 
are  manjr  alterations.     Cro.  E.  741.  pL  15.  Hill.  42  Eliz.  C.  B.      ^^^*<ii*  ^ 
Bedingneld  v.  Afliley. 

3«  A.  lends  B.  150 1.  for  re-pajrment  of  which  A,  leafed  a  clofe  %  Ron. 
to  At.  for  do  year s^  to  begin  at  the  end  of  2  years^  upon  condition  Rep.  47. 
thsit  if  he  paid  the  150/.  at  the  end  of  the  2  yearsy  the  leafi  to  be  TremoUe* 
Void  I  and  agreed  that  for  the  deferring  and  giving  of  day  of  pay-  s.  c.    Ths 
ment  for  the  2  vears,  A.  Jhould  pay  to  M.  for  intereft  22/.  lOJ.  Court  gave 
quarterly^  if  M.  fhould h  long  live.     M.  lent  the  150I.  A.  made  "^j^*^^ 
the  leafe,  and  granteo  by  fine  to  M,  the  rent  of  22 1.  10  s.  to  be  y"fo  for^el. 

paid  demption, 
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that  not  be-  paid  <juartcrly,  if  M.  fo  long  lived.  Refolved  that  it  was  an  ufuri. 
""lited  till  ^"^  contrail,  for  by  intendment  M.  might  have  lived  above  the  a 
tSTemi  of  years,  and  it  was  an  afpannt  peffibtUty  Sat  {he  fhould  receive  that 
two  years;  confideration,  whereby  (he  is  within  the  fiatutc;  and  alfo  that //?r 
was^affurcd  ^^fi  taken  for  the  payment  of  the  principal  moneyj  and  not  for  any 
ocTheHfury  part  of  the  ufury^  is  within  the  JiatutCy  becaufe  it  is  for  fecurity  of 
m  the  mean  money  lent  upon  intereft,  and  for  the  fecuring  of  that  which  the 
«»«'?•  ftatute  intended  M.  ihould  lofe.    Cro.  J.  507.  pU  20.  Mich.  16 

Jac.  B.  R.  Roberts  v.  Tremaine. 
It  was  n-  4*  If  I  l^nd  100 1.  to  have  120 1.  at  the  year's  end  upon  a  cafu- 
greed,  that  alty,  if  the  cafualty  goes  to  the  interefi  only^  and  not  to  theprincipaly  it 
if  principal  j^  xxUxTy ;  for  the.  party  is  fure  to  have  the  principal  again,  come 
be  in  ha-  what  Will}  but  if  the  tntereft  andprmctt^l  are  both  tn  hazard^  it  is 
aard  upon  not  then  ufury.  Per  Doderidge  J.  Cro.  J.  508.  pi.  20.  Mich, 
acootin-       ,5  ja^^  3^  ^    Roberts  V.  Trcnayne. 

gency,  it  is  -^  ' 

no  ufury*  though  thtint^efl  do  exceed  the  allowed  rates  of  6 1,  per  cent.  And  when  there  is  an  ham 
xarj  that  the  flaintif  may  havt  kfs  than  hit  priacipal^  it  is  no  ttfury.  Sbow.  8.  Pafcb.  I  W.  5s  M- 
Maftin  v.  Abdee. 


[302]  (H)     Ufury.     What,     Ex  pojl  FaBo. 

Iflfmd  I.  "^  O  T  E,  if  one  controls  to  have  more  than  thejlatute  allow Sy 
l^Jn  ^«^  *"'  *'  '^^'^  nothing  of  the  interefi  contraifedfory  he  is  not 

tra^^jolTih.  punifliable  by  the  ftatute ;  hut  if  he  takes  any  thingy  if  it  be  but  a  JhiU 

tn/jtf  aid  lingy  it  is  an  affirmance  of  the  contnuS^,  and  he  fliall  render  for  the 

^t^hTend'  "^^^^^  contraft.    Cro.  Eliz.  20.  pi.  5.  Pafch.  2$  Eliz.  C.  B.  in 

of  the  year  caCb  of  Pollard  V.  Scoly,  cites  Hill.  20  Eliz.  B.  R.    Mallory  v. 

he  gives  me    Bird. 

aol.  for 

the  loan  thereof,  the  fame  is  within  the  ftatnte  :  for  my  ffcecptarer  makes  the  offVnce  withoxii  any 

contract  or  bargain ;  per  Gent  J.    Le.  96.  pL  1x5.  Mich.  29  Eliz.  in  the  Exchequeri  in  Sir 

WooUailoii  Dixy's  cate. 

2.  The  ptaintiiFyi/fif  to  the  defendant  2  oxeny  on  the  22  June,  for 

26 1.  6  s.  8  d.  to  be  paid  on  the  \Jl  of  Nvuemb.  followingy  at  which 

day  the  defendant  dejired  longer  time-,  and  thereupon  ^^ plaintiff' 

gave  him  to  the  fir/l  of  next  May^  paying  3  quarters  of  wheat  for  the 

forbearance  \  which  was  above  the  value  of  10 1.  per  cent,  accord-* 

ing  to  the  ftatute  of  13  Eliz.    And  this  matter  was  pleaded  to  avoid 

the  contradt ;  but  the  juftices  were  of  opinion,  that  ihe  ftatute  did 

not  make  the  original  contract  void,  that  being  made  bona  lide ; 

but  the  fubfequent  contra£t  was  void.     Cro.  Eliz.  20.  pi.  5.  Pafch. 

25  Eliz.  C.  B.     Pollard  v.  Scoly. 

^  foiv^d^y       3'  ^"  debt  upon  an  obligation,  where  the  ftatute  of  ufury  was 

the  whole     pleaded,  it  was  faid  by  Popham,  upon  the  evidence,  that  if  a  man 

Conrt,  tliat    lends  100  /.  for  a  yeary  and  to  have  10  l.for  the  ufe  of  it,  if  the  cbli^ 

this  taking    ^^^  p^y^  ^^^  ^q  /^  20  days  before  it  be  duey  that  docs  not  make  the 

money  **      obligation  void,  becaufe  it  was  not  corrupt.     But  ij  upon  making 

ifvithio  the  obligation  it  had  been  agreedy  that  the  10  /.  Jhould  have  been  paid 

the  year,       within  the  tinuy  thatfliould  have  been  ufury,  becaufe  he  had  not  the 

avoidlhe      ICO  1.  for  the  whole  year,  when  the  JO  L  was  to  be  paid  within  tb« 

obligation,  year  J 

and  is  i\o 


year;  andverdid  was  given  accordingly.  Noy.  171.  Trin.  42  ufaiywithia 
Eliz.  in  Dalton's  cafe.  ill*  «f «»» 

becattfe  it 
«Mf  Npf  ufunoMs  a  tin  bigiruu>^.    And  judgment  for  the  pUintiff.  Bulft«  17.  HiU.  7  Jac  Anoii><» 
See  pi.  5. 

4.  Th«  plalntifiF /ffff  the  defendant  lOoL  for  a  year,  at  the  inte^  Koy.4r. 
rjlf  ^  10  A  ^^^  ann.     At  the  end  of  6  months  he  received  5/.  for  ^{^^ 
half  a  year,     Popham  and  Gawdy  J.  thought  that  this  was  not  ufu-  opinion 
ry,  bccaufe  he  had  no  more  than  lol.  intereft  for  his  .looL     But  ^"^  w,^ 
Fcnncr  and  Ydvcrton  J.  contra,  becaufe  the  intereft  ought  not  to  Jjj^  ^^^^ 
be  taken  till  the  end  of  the  year  \  for  if  it  is  taken  before,  then  the  ufxiry.    £t 
borrower  hath  not  the  profit  of  the  whole  principal  money  for  a  year,  adjoraaciir, 
but  only  of  95 1,  and  no  more.     And  judgment  was  given  by  the        'S^^'^" 
opinion  of  all  the  juftices  of  England  againft  the  plaintiff.     Yelv^.  PafchT^ 
30.  Hill.  43  Eliz.  B.  R.     Barnes  v.  Worlich*  Jac  B.  R. 

"*  thcS.  c. 

and  that  Fenner  and  Yelverton  held  it  ufuiy  ;  but  that  Poph.im,  Gawdy,  and  W'dliams  held  e 
contra.  And  jud^nnent  was  given  for  the  defendant.  Quod  quereiis  nil  capiat,  &c.  And  Ste* 
phens  faidy  he  was  of  counfel  in  one  Snow's  cafe,  where  it  wjs  adjudged  accordingly.  - 

Mo.  644.  pi.  890.  Woriey's  cafe,  S.  C.  That  Popham,  Gawdy,  and  Yelverion  held  It  no  uffi« 
rv  ;  but  Fenner  e  contra.  And  the  reporter  ra)S  that  the  cafe,  Tnuk  2  Jac.  was  adjudged  \\m 
ufurjr. 

5.  But  if  he  had  agreed  to  take  the  5  i'for  the  forbearance  in-  ^07-  4'- 
Jiantly  when  he  lent  it^  that  had  made  the  aflurance  void;  for  then  '^^/fblr 

he  had  not  lent  the  imire  fum  for  one  year^  smd  the  other  had  not  Pophara 
had  the  ufe  of  the  money  according  to  the  intention  of  the  law ;  per  »"  s.  c— 
Popham,  Gawdy,  &  Williams,     And  Williams  faid,  he  knew  that  '^  ^'}^^ 
upon  this  difference  ♦  it  had  been  fo  refolved  of  late  time.  Cro,  J.  26.  WorlTy's 
pi.  2.  Pafch.  2  Jac.  B.  R«  in  cafe  of  Barnes  v.  Worlick.  cafe 

Hawk.  PI. 
C.  047.  cap.  ta.  C14.  fays,  that  the  receipt  of  the  intereft  before  the  time  when  it  is  in  ftridlnef« 
One,  being  voluntarily  paid  by  the  debtor  for  the  greater  convenience  of  chc  creditor,  or  for  any 
(fClieritich  like  confideration,  witliout  any  manner  of  corrupt  praAice,  or  any  prcvioui;  agreement 
of  tifis  kind  at  the  makicj;  of  the  firil  comrad,  does  not  nuke  the  paity  ii'abie  to  the  forfeiture 
df  the  treble  value.  •      *r  '3  O  'J  1 

6«  Where  die  firft  contra^  is  not  ufurious,  it  fliall  never  be  made 
fo  by  matter  ex  fojl  faQo\  per  Williams  J.  BuHL  17.  Hill.  7 
Jac.  Anon* 

7.  A  contrail  was,  that  he,  to  yAxom  the  monev  was  lent,  fhould  J^  n^tm. 
give  fuch  a  fum  for  the  loan  of  the  money,  and  by  this  agreement  k?  [jJJ^iJj 
the  fum  he  received  10  daji  afier^  the  loan  was  more  than  10 1.  per  fum  given, 
annum  for  100  L    This  was  adjudged  per  tot  Cur.  to  be  an  ufu-  ^^^  ^^  fu- 
rious contraa  ab  initio.    Bulft.  20.  HiU.  7  Jac.  Anon.  ^^t'^ 

8.  If  zfcrivener  by  ml/lake^  in  wording  the  bond,  makes  the  mo*  ther,  mad* 
ney  papbfe  the  next  day,  inftead  of  the  next  day  12  month;  as  by  ™"«^  thaa 
making  the  money  payable  on  the  loth  day  of  May  next  enfuing,  J^  ^ 
and  the  bond  is  dated  on  the  9th  of  May,  fo  that  the  next  enfuing  is 

to  be  conftrued  the  next  day,  unlefs  fomething  be  to  alter  the  con- 
ilru6lion ;  though  this  ts  no  ufury,  bctn?  confidered  as  aforcfaid, 
yet  per  Lea  Ch.  J.  if  the  obligee  had  endeavouredj  by  reafon  of  this 
mifpriftWy  to  take  advantage  of  tlie  forfeiture  for  non-payment  on 
the  next  4ay,  peradventure  this  would  haire  difcovcred  a  corrupt  in- 
Ceotion  in  him,  and  that  he  knew  of  die  miiprifion  at  the  beginning, 

and 
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and  WMild  take  advantage  of  it;  and  this  fhould  bring  him , 

Ae  ftatute  of  ufiiry.  Cro.  J.  678.  pi.  14.  Mich.  21  Jac  B.  R.  in 
cafe  of  Buckley  v.  GuilbanL 
Sid.4».pl.  9.  Where  there  is  no  contraH  before  or  during  thi  continuance  of 
CtfTkc?  '^^  moneyy  payment  of  exceffive  interejt  after  may  be  no  ufury.  But 
according-  pawnbroker  refufing  to  deliver  without  more  was  paid^  forfeited  75  L 
ir»thac  2  Keb.  532.  pi.  40.  Trin.  21  Car.  2.  B.  R.  The  King  v. 
thoughtha    Walker. 

information 

was  not  well  laid*  To  as  to  give  judgment  on  the  ftatute  to  paj  the  treble  value,  yet  being  found 
that  by  corrupt  contract  he  took  lo  miichy  judgimeot  was  given  againliliim  at  conunon  Ixwp  viz* 
fine  and  impriibnmeat. 


see(D)      (I)    Forfeiture  ofTrebk  Value,  in  vrhztCoik^.    And 

in  what  Cafes  the  Security  ihall  be  forfeited^  or 
avoided.. 

Where  -^;  I.  Z>  0  ND  xtoAtfir  more  than  legal  interefi^  but  at  the  payment 
B?^t'L  *«  ^*^^  '^^'  ^  ^i^'  interejl.    He  fliall  not  be  puniflied 

wai  boitdin  foT  the  contra^;  but  perhaps  the  bond  ihall  be  voidi  2  Le.  39* 
a  bond  to  pay  Arg.  in  Vah  Hcnbeck's  ca(e. 

hm^L  at 

Ac  aidoftht  year ;  per  Cur.  Though  the  90/.  woi  ta^tdf  aad  ^.  £d  teli  tbefame,  yei  if  B.  taht  hi 
80  /.  ii  is  not  ufury^  within  5  £1.  to  make  a  treible  forfeiture ;  but  yet  in  that  cafe  the  oMigatton 
itfelf  is  void.    4  Le.  43*  pi*  ii7«  Trin.  29  Etiz.  C.  B.    Brown  v.  Fulfoy.  The  itnJ  i$  void 

prefently*  and  if  he  receives  exceffive  imereft,  he  IhaAl  forfeit  ibe  tttbU  vatm  \  per  Clerk  J.'  3  Le. 
905.  pL  %^o*  Trin.  30  Eiti.  in  the  Exchequer^  Body  v«  Taflel. 

2.  A*  mortgaged  to  B.  on  2n  ufurious  contnid  for  lOO  1.  and  be* 
fore  the  day  of  pavment  B.  is  ^fd^f  C.  Bil)rings  adion  againft 
C^— -C.  cannot  plead  the  ftatute  ofufury  $  for  he  has  no  titles  for 
the  eftate  is  void  againft  die  mortgaj^ ;  per  Periam  J.  Le.  367. 
pi.  427.  Mich*  32  &  33  £lis.  &.  3.  in  cafe  of  Carter  v.  Clay- 
pole. 

r  ^o  A  1  5.  If  a  judgment  be  given  upon  an  ufitrious  contrail,  and  it  is 
part  of  the  agreement  to  have  ajudiment^  the  defendant  may  avoid  fuch 
judgment  by  aucUta  fuereUiy  or  by  feire  facias  brought  on  the  fame. 
Chan.  Rep.  o.  in  the  Earl  of  Qtfard's  cafe,  cites  M.  3  Jac.  B.  R» 
Harhing  v.  Caftor.  ^ 

Jenk.  254.        4*  Iffnes  are  levied  upon  an  ufiirious  contra^  it  may  be  avoid- 

in  pi.  45.     cd  by  avermenti  by  the  ftatute  of  13  Elix.  cap.  8.  3  Rep.  JBO.  a.  ia 

I*  ^,-rT*     Fermor's  cafe. 

RoU's  Rep. 

41,  pi.  8.    Podd  V.  Ellington.*   ■  BrownL  191*  S.C. 

Mod.  69.  5.  Information  imon  the  ftatute  12  Car.  2.  cap.  13.  fet  forth  that 
Anon!  S.  P.  *^  defendant^  16  jNovemb.  20  Car.  2.  lent  J.  5.  20 1.  fill  June  next 
^  TvirKdetk  foiUowingy  and  that  afterwards^  (viz.)  adpnem  termini  pradiff  he 
r.  and  took  of  the  (aid  J.  S.  corrupte  bf  extorfiuc^  30  x.  for  the  loan  thereof* 
foenistobe  lyhich  is  more  than  the  ftatute  allows.  Thejury  found  againft  the  de- 
StikT^qx.  kndztiU  And  it  was  moved,  that  thiscprrupt  agreement  ought  to  be 
^1.  5.  s.  C.  wkhin  the  ftatute  at  the  making  the  cojitraA,  and  npt  at  the  end  of  the 
according.  ^^^^  ^  ]^^  j^  ^^  information.  Twifden  J.  took  a  diiference  upon 
h ^"^  the 
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the  2  ciaufes  In  thejlatute^  that  if  the  Under  coniraHs for  moriy  fo  that  ^^  cafe  «f 

the  agreement  is  corrupt  at  the  time  of  the  loan,  all  the  ajfuranci  is  ^^^^^^^^ 

void',  but  if  Iff  contra£fsfor  no  more  than  the  ftatute  allows,  but  will  ^  Ramt^ 

afterwards  take  morey  the  ajfuranct  Jhall  not  be  avoided^  but  the  party  Xrin.  i« 

fball forfeit  the  treble  value.     But  judgment  was  flayed  till  the  other  |j^X'afm^' 

fide  moved,  becaule  the  Court  would  advife.    Raym.  196.  Mich,  ed  in  arreft 

22  Car.  2.  B.  R.    The  King  v.  Allen.  6f  judg. 

menti  that 
an  agreement  cornipte  to  take  ufe  for  the  time  pa{l»  is  not  within  the  llatute,  which  is  for  givinjc 
day  of  forbearaflce,  which  cannot  be  when  the  time  is  pad.  But  per  Twifilen  and  Windham, 
the  ftatute  is  not  for  the  forbearing,  but  for  the  forbearnnce,  which  may  at  well  refer  to  time  pa(k 
as  future.  But  it  feems  to  he  the  opinion  there  of  Hyde^that  the  faying  oorrupte  agreatum  will 
not  avoid  the  bond,  efpecially  as  tlie  information  was  grounded  on  the  receipt,  and  not  on  the 
contra^.    [It  feems  obfcurely  wtyrded. 

In  debt  upon  bond  the  defendant  pleaded^  that  after  the  making  the  iotiltht  thfendant  corruptive  7t~ 
cefit  fo  much,  viz*  more  than  iheiftatute  allows,  and  that  fo  the  bond  is  void.  But  adjudged  upon 
demurrer*  that  the  plea  is  not  good ;  for  ihs  bond  here  was  not  fur  payment  of  money  (upon 
or  for  ufury)  as  rh«  words  of  the  ftatute  are  ;  but/er  any  tbinv  appearing  to  the  contrary^  it «'«« 
for  payment  of  a  jufi  tieit,  and  fi  the  bond  was  good  when  it  was  mad'f  and  therefore  an  ufuriout 
cootra^l  after  cannot  now  make  it  void ;  but  it  is  a  forfeiture  of  the  treble  value  by  the  latter  clauPi 
of  the  ftatute.  Saund.  294.  Triu.  si  Car.  a.  Ferrai  v.  SUaen.  3  Salk.  390.  pi.  4.  S.C  ac* 
cordingly. 

%  Mod.  307.  Pafch.  30  Car.  a.  C.  R.  Ball ard  v.  DoDnv,  it  wa<  ruled,  that  to  avoid  a  fccu- 
xity,  by  reafon  of  ufury,  the  coniroil  vjdfimfi  be  ujuriaus ;  fur  if  the  party  takes  afterwards  more  than 
is  allowed,  that  will  not  make  it  fo. 

6.  A.  (when  money  was  at  8 1,  per  cent.)  lends  money  and 
takes  bond  for  the  (ame,  and  then  the  ftatute  12  Car.  2.  is  made, 
and  he  will  continue  the  interejl  on  that  hond^  the  bond  fhall  not  be 
avoided  by  fuch  acceptance  of  intereft,  but  the  party  (hall  forfeit 
the  tnble  value  by  tht  ftatute;  per  Twifden  J.  Raym.  197.  Mich« 
%2  Car.  2.  B.  R.  in  cafe  of  the  Kin^  v.  Allen. 

7*  In  debt  on  an  obligation  conditioned  to  pay  by  a  certain  day ; 
the  dekndznt  pUaded  the  fiat  ute  12  Car.  2.  cap.  13.  and faid  that  the 
<ontra5l  was  ufurious\  but  per  Cur.  [die  contrafl]  being  Tnade  after 
the  bond  forfeited  to  receive  inter efl  according  to  the  penalty  ^  which  was 
iouhli  the  principal^  it  doth  not  void  the  obligation  that  was  good  at 
firft,  but  only  fubjeds  the  taker  to  other  penalties;  and  judgment 
£3r  the  plaintiff,  nifi.  3  Keb.  142.  pi.  13.  Pafch.  25  Car.  2.  B.R. 
Radley  v.  Manning. 

8.  A.  lent  B.  45 1.  on  a  pledge  ofjewelsj  and  it  was  agreed  to  pay 
9 1.  for  it  for  a  year ;  afterwards  B*  gave  a  bond  for  the  fame  mo- 
ney i  per  Holt  at  nifi  priu^,  it  is  a  queftion  if  the  bond  be  void  or 

not.     Farr.  119.   Mich,  i  Ann.  at  nifi  prius  in  Middlefex,  the  [  ^OC  ] 
Queen  v.  Sewel,  alias  Beaus. 

9.  If  a  man  makes  an  ufurious  contra/I^  and  gives  him  unlawful 
intereft,  and  agrees  to  give  him  a  bondjor  the  principal^  and  after^  by 
a  fubfequent  agreement,  gives  a  bond  for  the  fum  lent  to  y,  S,  to 
whom  the  lender  cwcsfo  muchy  in  fatisfiiclion  of  his  debt.  This  bond 
is  not  voidable  by  the  ftatute;  per  Holt.  Ch.  J.  7  Mod.  119.  in 
cafe  of  the  Queen  v.  Sewel,  alias  Beaus. 

10.  If  a  man  lends  money  at  a  legal  interejiy  and  after  a  fubfequent 
agreement  is  made  for  more  intereft,  which  is  ufury ;  that  will  nut 
avoid  the  firft  coiura£t;  per  Hole  Ch.  J.  Far.  119.  in  cafe  of  the 
Queen  v.  Sewel,  alias  B^aus. 

3  "-  It 
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It.  It  is  not  materia]^  whether  the  payment  both  of  ^e  pnn<« 
cipal,  and  alfo  of  the  ufurious  intereft  he  fecund  by  thefanu  cr  hf 
different  conveyances  \  but  all  writings  whatfoever,  for  the  ftrengtfa- 
ening  fuch  a  contraft)  are  void.    Hawk.  PL  C.  248*  cap*  82* 

f.  21. 


(K)  Purged.    As  to  Affignecs* 


B.  R.  ad-  '^  ^'  *"^  ^'  ^^^^«^  hound  for  the  fame  ufurious  debt  to  £.  wbofe  debt 

Judged  by  was  juft^  and  he  ignorant  of  the  ujury.    It  was  adjudged  upon  great 

» jufticcs,  deliberation,  that  the  obligation  made  by  W.  to  E.  was  not  avoid- 

Pbpham,  ^^^  ^^  *^  ufurious  contraft  made  between  W,  and  A.  bccaufe  it 

tor  the  *  was  given  to  A.  for  a  true  debt,  and  he  knew  nothing  of  the  ufury, 

pbintiff—  'though  the  ground  between  A.  and  W.  was  ufurious,  Mo.  75a.  pi. 

Ifcl^l  1035.  Pafch.  I  Jac.    Ellis  v.  Warnes. 

judged  accordingly  by  3  juftices  ;  for  though  the  ftatote  of  ufury  is  to  be  taken  ftt i£Uy,  in  order 
to  fupprefs  ufury,  yet  it  muft  be  between  fuch  parties  who  make  the  con'upt  agreement,  and  noc 
Co  puniih  the  innocent  as  the  plaintiff  is  !  but  if  no  debt  had  been  due  to  K.  the  plaintiff  bsfore, 
then  clearly  it  had  been  ufury  in  the  plaintiff  But  Popham  and  Fenner  doubted  ;  for  they  thought 
the  plaintiff  (h«uld  have  traverfed  the  defendant's  plea,  but  the  reporter  fays  that  cannot  be  1  be* 
caufe  he  cannot  traverfe  a  t  hi  tig  which  lies  not  in  his  conufauce  nor  to  which  he  is  no  party. 
UrownL  i$,  S»  C.  ittxQ&  only  atranflation  of  YcW. 


(L)  Information'^  &c.     Good  or  not. 

aninfor-  ^"^  T  ^  ^^  informer  fets  forth  an  ufurious  contraA  cum  quodam  bo^ 
nation  ^  nunc  ignotOy  it  is  infufficient.  Arg.  2  Le.  39.  pi.  5a*  in  Mar* 

^utc**^     tin  Van  Henbeck's  cafe  cites  5  H.  7.  1 7,  18. 

tifury  for  acontraA  with  perfons  unknown  was  held  ill  (becaufe  with  perfons  unknown)  that  n^ 
being  alhofabU  Ina  itt  c<ijt  of  an  indidmnt  pro  imt  te  bomtnis  ignoti,     Noy.  143.  Nafie's  cafe. 

D.344.b.  2.  Upon  an  information  on  the  ftatute  of  ufury,  and  fubpoena 

iS  Elizf  s'*  awarded  out  of  C.  B.  againft  defendant,  and  upon  ifTue  joined,  and 

c.  s^d  s.  P.  found  for  the  informer,  it  was  alledged  in  arreft  of  judgment,  that 

and  another  the  court  of  C.  B.  is  not  to  hold  plea  by  procefsoffubpcena  but  by 

w^ifthc  ^riginalyZSii,  it  is  ♦  not  aided  by  the  ftatute  of  jeoflails ;  for  it  is  not 

defendait  mifconveying  of  procefs,  but  a  dlforderly  award  of  it,  and  that  it  is 

might  plead  not  alledged  in  the  information  by  whom^  or  to  whom^  nor  whatfump 

^h*^^T*^*  tfr  at  what  place^  nor  when  the  money  was  lent^  nor  againfl  the  form 

gratia  cu-  of  what  Jtatute  it  is ;  yet  judgmei^t  was  given  for  the  plaintiff.  And* 

ri«,and  48.  Mich.  16  &  17  Eliz.     Topcliff  V.  Waller. 

whether 

Dot  guilty,  be  an  apt  iflue  or  not,  in  this  a^ion  }  but  at  length  judgment  w.ts  given  againft  the  de* 
fendant  by  reafon  of  the  flatute  of  jeofails,  which  fpeaks  of  mifconveying  of  procefs  and  mif-join<* 
ing  of  ilfues.  Bendl.  15  r.  pi.  a6^  S,  C.  with  the  plcadingf:,  fays  the  procefs  would  be  well 
confidcred  before  any  more  |M-ecedcnis  grow  to  this  order,  that  this  order  of  procefs  is  not  provided 
&)r  in  the  ftatute  of  jeoffails,  for  tha;  is  procelfes  difnrderly  a\v;.rded,  and  not  mifconceivexl,  as  the 
il:*tuce  expreilics,  no  more  than  if  you  wuulu  in  the  cje^lionc  flnnx  award  a  petit  cape^  or  in  a  real 

♦[3C6J  '"' 
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fun  A  diftrefs  or  actAchment,  thefe  difordcrs  were  never  mennt  to  be  remedied  by  the  ftatutvj 
Alio  the  10*116  is  not  av^reeable  to  the  m.uerial  mjrcer,  chat  is,  cu  be  travelled  01  put  in  ilfue  ;  tor 
if  It  be  9n  ilTiis  not  apt  for  the  information,  then  u  mny  be  there  is  no  illue  joined,  and  that  is  not 
remedied  by  tlie  ftaiutc  That  it  not  appearing  iw  the  declaration  by  matter  in  dised,  h<  whom, 
or  to  whom,  what  the  money  was  tliat  was  lent,  nur  where  nor  when  the  lending  w.is,  which 
matter,  he  thinks,  is  ilfuahle  ;  for  if  there  were  no  lending,  nor  ng  contract  of  lettmg  or  lendingy 
then  c  ui  tficre  be  no  ufury  ;  that  there  are  divers  iLuutes  of  ufory,  and  he  doth  not  fhew  whicl^ 
fi-ituce;  and  that  the  fuit  ought  not  to  be  commenced  in  the  common  place  by  fubpoena* 

3.  An  information  was  exhibited  and  fliewed  the  ufurious  con-  And.  49. 
tra»5l  in  certain,  whereby  it  appeared  that  more  than  10 1,  was  re-  paVch?  it 
fcrvcd  and  received  tor  the  loan  of  100 1.  and  concluded  contra  ehz/em- 
formam  ftatuti,  yet  becaufe  he  did  not  exprefsly  fay,  that  it  was  p^r  **ot  v. 
4:orruptam  accomniodationim<^  according  to  the  words  of  the  penal  fta-  j^"  ^c  Ex- 
tiite,  the  information  was  adjudged  infuflicient,     Arg.  1 1  Rep,  58.  chequer 

a.  in  Dr.  Fofter's  cafe,  cites  it  as  adjudged.  Pafch-  20  Eliz.  in  the  f«cnis  to  be 
Exchequer.  f  •  ^:  ^"^^ 

^  thcjiiitices 

iif  both  benches  held,  thit  ihofe  words  oujht  to  becxprefs'y  alledged  and  not  by  tm plication,  and 
•cited  ro  H.  7.  10    and  for  defs'ik  of  ihofi*  w^itU  the  judt;menl  wasrevcrfed. 

The  defendant  wa«:  ittii/'J^fifor  uj»t  hm  hnd^rr  20  s.  c.«  i'ittrnt'ot\e  to  receive  23  s.  within  a  montht 
ami  tka  tU  it  fndafj  iuA  m-  ;r.r  ^  s.  Uvc  the  loaii  of  the  20  s.  which  per  Curiam,  is  not  gmid  without 
faying  i\\Mx\corrKpte  n^naium  fui^ ;  and  for  that  reafoti  it  wa<  <;uafhed,  beinj;  removed  out  of  inferior 
couit.     Keb.  6iq.  pi.  III.  Mich.   15  Car.  2.  B.  R.  the  King  v.  Gnft  or  Girth. 

Crookc  J.  took  a  A'tx'tifi:^  between  an  wfotm.ttim  and  a  z^-rJi'^f  that  iv  an  iifotmifi'm  the  a^re$mtn$ 
•urfjt  to  he  exprefily  alt  ti^ed  /•)  h*  cotupt,  and  C'l-^d  1 1  Rep.  Dr.  Fos  t  E  h's  cafe  and  ihc  Book  of  En- 
tries, 13  V  But  that  it  <s  orherwMe  in  a  verdiel,  ivh'ich  is  the  finding  of  the  lay  gents.  2  RolK  Rep, 
4S.  Mich.  16  Jac.  B.  R.  in  cai'e  of  Roberts  v.  Tremoil. 

4.  The  phce  tubers  defendant  accepted  excefiive  intereft  ought  to  An  infor- 
\itjbewei\vi  the  information,  but  not  the  place  where  the  contrail  JJJfJj,c\"'f 
for  the  loan  or  forbearing  was  made  ;  for  in  that  cafe  it  is  not  need-  tute  of  ufa- 

ful ;  per  Clerk.  J.  and '  per  Gent  J.  and  Manwood  Ch.  B,  the  0'»  for  a 
place  where  the  "^corrupt  bafgain  was  made  muft  be  certainly  aU  '^^^''^^wl-^ 
lodged,     Le.  90.  pi.   125.  Mich.  29  Eliz.  in  the  Exchequer,  in  kn:^*n^lliU 
Sir  Woollafton  Dixy*s  cafe.  pk^ Jo  ultra 

10  /.  in  the 
hun.'irfdy  wns  hdd  ill  bccaufe  an  inf9im'r,*tubo  is  wot  paitt,  although  the  contra^  was  ultra  10  U  &c. 
)"»er  ccwl»jh.iH  aot  bav€  any  btnfjit  utU-fi  tkrt  vfji  a  ncrtpt  of  the  ujuty  arcom'ing  10  the  contrail.     And 
lor  that  the  rectpiendo  is  naughty  becaufe  there  is  n9  f>lue  nor  time  put  of  th»  receipt^  wUictHs  now 
traverfable  in  that  infbrmntiorL    Noy.  \^\.    Nafte's  cafe* 
S.  P.  Hawk.  PI.  C.  148.  cap.Sa.  f.  15. 

5.  The  information  muft  JIj/w  ivhofe  money  It  is ;  per  Manwood 
Ch.  B.  Lc.  97.  in  Sir  VVoolIalton  Dixy's  cafe. 

6.  If  an  information  be  exhibited  in' the  Exchequer  agai oft  an 
ijrurcT,and  charges  that  he  took  more  than  lol.  in  the  100 1.  with- 
out Jheiving  hcju  much^  fuch  information  is  utterly  infufficicnt ;  for 
the  informer  ought  to  f;;t  forth  the  quantity  of  the  intereft  received, 
iind  yet  the  fame  is  not  to  be  recovered.  Arg.  2  Lc.  39.  pi.  52. 
Trin.  30  Eliz.  in  tiie  Exchequer  in  Martin  Van  Henbeck's 
cafe. 

7- 
mortga]^ 

for  the  forbearance  for  one  year,  and  that  wi4S  ctd  of  the  ijfuesy  rents 

eifid  profJi^  which  he  took  in  Middlcjex  of  lands  in  K^latmrganfhire  in 

IValei  mortgaged  to  the  defendant ,     Man  wood  faid,  in  the  principal  [  307  ] 

cafe*,  that  iht  taking  of  the  iflucs  and  proiits  ought  to  have  been  laid 

Vol- XXII.  Z  where 


'.  An  ir/hnnation  upon  the  ftatute  of  ufury,  for  an  ufurious 
•tgage  made,  charged  the  d^'/endant^  thjt  ccpit  ultra  lO  /.  in  100  /• 
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where  the  land  was.  And  fuch  was  the  opinion  of  the  whole  Cour 
7  Le,238.  pi.  327.  Mich.  32  &  33  Eliz.  in  the  Exchequer,  Owen 
Morgan's  cafe. 
And  it  was  g,  j^  jcbt  upon  the  ftatute  37  H.  8.  of  ufury,  the  writ  fcountl 
cafc,Tt^i^  tf  was,  that  he  corruptive  lent  40/.  ^gatnf  the  form  of  the Jlatute^  and 
the  'defend-  that  fuch  a  day  he  lent  him  20/.  ^^r.  agaxnjl  theformofthejfatute', 
tnt  had  dc-  but  [as  to  this]  did  not  fay  corruptive.  After  verdift  for  the  plain- 
upi*n*hc  ^"j  *^  ^^  objeaed,  that  he  ought  not  to  have  judgment  for  eidier 
dcciarati-  cf  the  fums,  it  being  clearly  ill  for  the  20 1.  for  want  of  the  word 
•ti,  it  had  (corruptive).  But  all  the  Court  held  that  being  good  for  paijt,  be 
fc!!!?^,!^.   ftall  have  judgment  for  that  part;  for  being  for  feveral  fums  it  is  in 

fortheoney  /••'J?         ir»«  ^        t  1  n/r-  \^         r 

and  the  nature  of  2  feveral  actions.  Cro.  J.  104.  pi.  40.  Mich.  3  Jac. 
plaintiff       B.  R.    Woody's  cafe. 

Ihould  have 

liad  judgment  for  that  part.    Cro.  J.  104.  iii  S.  C. 

a.  IJawk.  g.  Information,  for  that  the  defendant  per  viam  corrupta  bar^ 

cap.Vi.*f.''  gonia  received^  &c.     After  verdift  for  the  plaintiff,  it  vias  moved 

ft4.Vays, '  in  arreft  of  judgment,  bccaufe  he  did  not  fet  forth  what  the  bargain 

cliat  ill  ^as^  but  generally,  per  viam  corrupt*,  &c.     Sed  non  allocatur  ; 

«furiou<  *"  ^^''  ^*^  *^  '*'  ^^^  courfe  of  the  Exchequer y  and  the  bargain  is  to  be 

contra^  by  given  in  evidence.     But  it  was  agreed  that  in  pleading  to  avoid  a 

way  of  bar  bond  or  afllirance,  it  ought  to  be  particularly  fet  forthy  becaufe  the 

to  an  ac-  party  is  privy  to  his  own  contraft,  but  the  informer  is  not  \  and 

rouA  fet  therefore  it  is  fufficicnt  for  him  to  (hew  it  particularly  in  evidcjicc. 

forth  the  Cro.  J.  440.  pi.  1 3.  Mich.  1 5  Jac.  in  the  Exchequer,  Peter  v. 

whole  mat-  Sanderfon. 
ter  ipeciaU 

ly«  becaufe  it  lay  within  your  own  privity ;  hut  that  in  an  information  on  the  (latute  for  making 
fuch  a  contra^,  it  is  fulliciant  to  fet  forth  the  corrupt  hargain  generaUy,  hccauTe  matters  of  this 
kind  are  fuppofcd  to  be  privily  traniadledi  and  fuch  information  miy  be  brought  by  a  Gran- 
ger. 

« 

Vent.  38.  10.  Information, y2?r  that  the  defendant  by  way  of  a  corrupt  con^ 

^"°'^t  be  ^^^^y  ^<f '^  ^  ^^  lucrum  fuum  convert  it  40  s.  for  defej'ring  the  day 
S.  C.  fays  oi  payment  of  2$  L  from  the  2gth  of  July  to  the  ^^th  of  May^  (the 
itwasmov.  day  on  virhich  he  took  the  40  s.)  contra  fonnam  ftatuti.  After  a 
cd  tliat  the^  verdift  it  was  moved  that  it  did  not  appear  that  the  25  /.  was  money 
bearance  ^^^^  ^»'  ''  appears  that  the  taking  the  40  s,  was  after  the  lending^ 
was  paft,  and  there  is  no  corrupt  agreement  laidy  either  before  or  at  the  time  of 
^^^^^'  ht  '^^  lending.  But  adjudged  againft  the  defendant ;  for  though  it  be 
mvewhai  ^o^  ^^^^  ^^^^  ^^  ^^  ^^  give  judgment  againft  the  defendant  upon  the 
lie  pleafcd  ftatute  1 2  Car.  2.  cap.  15.  to  pay  treble  the  money  lent,  yet  it  is 
in  rccjom-  found  that  by  a  corrupt  agreement  he  took  fo  much,  and  therefore 
^hcre  .gave  judgment  againft  him  at  conimon  law,  viz.  fine  and  impri- 
being  no      ibnment.     Sid.  421.  pi.  9.    IVin.   21  Car.  2.  B.  K.     The  King 

precedent      y^  Walker. 

agreement 

to  inforce  hitn  to  it.  Sed  non  allocatur  ;  for  the  Court  faid  they  would  expound  the  flatutc'flriflly  ; 

and  if  liberty  were  allowed  in  this  cafe^the  brokers  mi{;ht  opprcfji  the  pe(»ple  exceedingly,  by  de-. 

taining'the  pawn,  unlefs  the  party  would  give  them  what  they  pleafe  to  dem^md  for  tlie  time  after 

Uilav  of  payment. 

11.  No  indifhnent  will  He  on  the  ftatute  of  u  fury ;  for  the  method 
the  aft  prefcribes  muft  be  followed ;  therefore  the  indi6lment  muft. 
bequaflicd.  11  Mod.  174.  pL  17.  Paicb.  7  Ann.  B,R.  The 
Queen  v.  Dy.  ^  * 

(M)  Pl«ad- 
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(M)     Pleadings.  ^W 

I.  T  N  debt  qui  tam,  &c.  the  plaintiff  declared  that  the  defendant 
■*'  lent  htm  85  i'fir  a  month^for  the  loan  whereof  he  was  to  have 
20  mar^s  of  intereft  and  ufury  at  the  end  of  the  month^znd  that  de- 
fendant habuit  &  recepit  the  fame  contra  formam  ftatuti,  &c.  The 
defendant  pleaded  quod  non  recepit^  &c  20  marks  ultra  the  faid  85  /. 
It  was  found  for  the  plaintiff.  It  feems  that  this  negative  plea  was 
a  confeiHon  that  the  plaintiff  fliould  lend  and  deliver  the  money  for 
ufury;  and  then  the  Court  ex  officio  ought  to  give  judgment  upon  this 
confeffion.     But  no  judgment  was  given  though  it  long  continued. 

D.  95.  a.  b.  pi.  36.  &c.  Mich,  i  Mar.     Whitton  v.  Marine. 

2.  A.  agrees  to  deliver  wares  of  the  value  of  20  \.  to  B.  and  that 
B.  (hould  pay  for  the  fame  within  6  months  34 1.  and  bond  was 
given  for  the  payment.  In  debt  on  the  bond  by  A.  the  plea  (hould 
have  been  that  the  bond  was  given  for  payment  of  this  money.    Cro. 

E.  104.  pi.  12.  Trin.  13  Eliz.  B.  R.     IVtcrfon's  cafe. 

3.  In  an  aiSlion  of  deLt  brought  upon  a  bond  the  defendant  ^/<Wj 


ti'ic  rtatute  of  ufury,  and  flicws  a  corrupt  agreement  for  money  lent  in 
the  year  32,  to  he  paid  in  33,  and  aftenuards  in  ^5  ^  n^*^  iond given 
fir  part  of  the  firjf  fum  \  and  it  was  pretended  that  this  bond  was 
void.  But  it  was  adjudged  that  bccaufe  the  firft  bond  was  no  cor- 
ruption, the  fatter  fhould  not. be.  Brownl.  73.  Trin,  2-^  £liz. 
Rot.  J 45.     Vaughan  v.  Chambers. 

4.  A  bill  upon  a  recognizance  \  the  defendant  pleads  the  ftatute 
of  ufury,  and  the  fame  is  infufficient,  ordered  to  put  in  fuch  a 
plea  as  he  will  ftand  unto.  Toth.  87.  cites  25  Eliz.  Walfli  v. 
Marfhall. 

5.  The  ojfence  mufl  he  within  the  year  \  for  if  one  make  a  cor- 
rupt bargain  for  this  year,  and  10  years  after  he  takes  excejfive  ufury, 
the  fame  is  not  within  the  ftatute  to  inform  upon  it ;  and  in  truth 
there  is  no  fuch  offence  without  corrupt  bargain ;  per  Man  wood 
Ch.  B.  Le.  97.  pi.  125.  Mich.  29  Eliz.  in  the  Exchequer,  in 
Sir  V/oollafton  Dixy*s  cafe. 

6.  In  debt  on  bond  the  defendant  pleadrd  thejiatute  of  ufury  made  S.  C.  dred 
6  Feb.  13  JEliz.  (whcrcsiS  the  parliament  began  2  Feb.   13  Eliz.)  ^/^' J^^^j|| 
The  plaintiff  replied  that  it  was  not  made  for  ufury  contra  formam  le^i.  i«\"^  * 
ftatuti  modo  ic  forma  praedift'.     Though  both  parties  agree  that  cafe  of 
there  is  fuch  a  ftatute,  yet  the  Court  knowing  that  there  is  not,  and  fo  ^^'^*  ^• 
cannot  b«  contra  formam  ftatuti,  the  Court  held  that  no  judgment 

could  be  given  for  the  plaintiff';  and  it  being  in  the  bar  of  the  defend- 
ant the  Court  held  it  clearly  ill.  Cro.  E.  245.  pi.  4.  Mich.  33  & 
34  Eliz.  B.  R,    Love  v.  Wotton. 

7.  Scire  facias  upon  a  judgment  of  240 1.  The  defendant  pleaded  GoWft.  laf . 
that  he  borrowed  of  the  plaintiff  iOO  L  and  contratled  to  give  20 1.  midoLi. 

for  the  loan  for  a  year^  and  for  the  payment  of  the  X2o/.  the  plaintiff  ton  v. 
would  have  the  defendant  confefs  that  judgment^  and  pleaded  thejiatute  ?^^\' . 
ef  ufury  to  avoid  tt.    It  was  objeftcd  that  this  was  no  plea  j  for  the  jujjca'a^ 
ftatute  13  Eliz.  is,  that  all  bonds,  contrails,,  and  affuraxices  collate*  cordingiy^ 

Z  2  ral,  aadCiiichtf 
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this  judg-  r^l>  &c.  (hall  be  void ;  whereas  this  judgment  cannot  be  termed  ai! 

mem  cnn-  aflurance,  nor  be  avoided  by  fuch  furmife.     And  the  whole  Court 

^^^  affu^**  ^^^  of  that  opinion,  that  judgments  fhall  not  be  avoided  upon  fur- 

rancc,  but  niifes ;  for  if  th^re  had  been  any  fuch  matter,  the  defendant  might 

a  judgment  havc  pleaded  it  upon  the  aftion  brought,  and  not  have  fuffcred  a 

vpontbe  judgment;  and  though  it  may  be  a  praftice  to  avoid  the  ftatute, 

— Sia.'  yet  it  is  rather  to  be  tolerated  than  to  avokl  judgment  on  fuch  fug- 

182.  pi.  I.  geftions  ;  and  judgment  for  the  plaintifr,     Cro.  E.  588.  Mich.  39 

Pafch.  i6  If.  40  Eiijj,  J3,  R^     Middleton  v.  Hill. 

Car.  2.B.  R*         ^ 

Row  V  V.  Bellasis,  upon  a  plea  in  fcire  hem  upon  a  judgmenr,  *  the  ilefecdant  ple.i<lcd  the 
ftatute  12  Car.  a.  which  has  the  fame  words  with  that  of  13  bA\z  but  uptm  the  authority  of  the 
cafe  of  Middleton  v.  Hall,  it  w.-.s  accordingly  ruled  ill,  wnd  judgment  fur  the  plaintiff.— 
Hawk*  PLC.  248.  cap.  Sa  {.  20.  fays,  th;t  a  judgment  tuffereu  iii  pnrf  nance  of  ai4  ufur.ous  con- 
tra£l|  may  be  avoided  by  an  averment  of  the  corrupt  ajcreenient,  as  well  as  ;iny  common  fpccialty 
or  parol  contraft.  But  a  fpecialty  cannot  be  ;:voidr*l  by  ufuiy  appcarin*;:  on  evidence,  or  oa  the 
face  of  the  condition^  but  it  muiX  be  pleaded. See  (QJ  Ta>lor  v.  Belli  Ba^^nall  &  ul. 

♦[3O9J 

t  The  ori-        8.  Upon  a  demurrer  in  a  replevin  for  20 1.  and  an  avowry,  &c. 
v!"^h'ad        th€plaintifF/>/fflA  in  bar  that  the  defendant  f  had  given  10 J  i.  and 
(not)  Riven,  for  that  he  granted  to  him  20 1.  per  annum  for  8  years  annually,  as 
but  fecms      a  rent-cbaige ;  and  after  that  for  2  years  mere,  if  3  men  live  fo  long  § 
snifpnuicd.    ^^^  concludes  that  it  vjas  a  corrupt  deed.     The  party  ought  lo  pTe::d 
quod  fuit  per  viam  corrupta  hargania*     And  it  is  not  fufHcier.t  to 
conclude  that.it  was  corrupt  although  by  the  demurrer  only  it  be 
coiifcflcd.     Nr.y.  151.  152.     Symondsv.  Cockcrill. 
Brown!,  9.  The  defendant  borrowed  200  /.  of  the  plaintiff''^  and  it  was 

191.  S.  C.  agreed  between  them  that  he  /hould  pay  the  200  /.  at  fuch  a  day^  and 
Damc^>f  ^oL  for  the  intereji  for  oneyiar^and  that  fuch  lands  fkou  Id  if  aon^ 
Burgbcy  veyed  to  the  plaintiffs  upon  condition  that  if  the  money  iK.as  paid  at  the 
V.  Kiiipg-  day^  then  the  grant  fhonld  he  void.  The  def^f ndant  pleaded  theflatute 
hdd  ac-  rf^f^^'i  ^^^  averred  that  the  land  was  worth  1 2  /.  a  year^  and  fo  he 
cordingly  had  double  iife,  '  1  he  pl>iistiff  replied^  that  upon  ihf  borroiving  the  2C0 1, 
that  the  //  ^.^j  agreed  that  the  defendant  fi)ould  havc  the  profits  of  th^  land 
agreement  until  breach  of  the  condition^  and  iraverfed  that  ihtre  was  any  agree^ 
may  be  *  fnent  that  he  fhould  have  the  profits^  and  alfo  2C  /.  for  interejL  And 
averred ;  upon  a  demurrer  it  was  obje<^cd  that  the  replication  was  ill,  hecaufe 
cafc*?t'S**  the  lands  being  conveyed  to  the  plaintiff,  by  confequence  the  profits 
parcel  of  are  fo  too :  and  therefore  he  cannot  aver  a  verbal  agreement  again/} 
Che  original  the  deed^  that  he  had  not  the  profits.  -But  the  plaintiff  had  judgment, 
.contraft.      j^^u  R^p^  ^^^  ^pj^  g^  'Yv\n.  12  Jac.  B.  R.     Dodd  v..Ellin|ton. 

lo,  Tanfield  Cb.  Baron  faid,  that  upon  an  information  betwixt 

Paramore  and  Robinson  in  B.  R.  where  feveral  contra^s  upou 

ufury  being  alledgedy  iffiie  was  joined  whether  it  were  corruptc  agrea- 

turn  modo  (s*  forma  trout.     It  was  rcfolvcd  by  all  die  juftices  of 

*  England  to  be  an  ill  iflue  ;  for  he  ought  to  have  travcrfea  the  agree* 

ments^  becaufe  they  were  feveral.     Cro.  J.   544..  pi.  4.  Mich.  17 

Jac.  in  B.  R.  in  cafe  of  Heath  v.  Dauntiey. 

Jo.  396.  pi.       II,  Debt  on  a  bond  for  lOO/.  dated  12  July,  &c.  conditioned  t^ 

\\  Cv^'     f^y  58  ^-  ^^  A  ^^th's  end.     The  defendaiit  pleae^d  theflatute  21 

Nxvis'oM     Jac.  of  ufury.   The  phiniiff  replied  that  he  Jent  the  so  L  on  the  12th 

V.  Whi  T-    of  July,  &c.  for  a  year^  and  that  the  defendant  fhould  pay  for  it  8  L 

tlwpUxS'iff  f+'O  ^^^  the  forbearance /fr  ayear^  and  that  plaintifF  mould  not 

demand 
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r£Jo:tied  iJ?at  the  lending  wos  only  fo.  ...y  -  ,..., ,  ^^,^^  ^^^^ 
and  that  he  was  to  pay  8  1.  [4I.]  tor  it  for  that  ti.ne,  abfque  hoc  thni  f  ,r  ^^y, 
on  the  [aid  l2th  July  it  w^s  agreed  that  the  loan  Jhould  te^  or  that  he  n--''  t  at  the 
flyould  forbear  it  for  a  whole  year.     Upon  demurrer  it  wus  obje^fted  ^.;!^^^jg[^® 
that  the  (plea  was  ill,  bccaufc  it  was  KotpUaded  that  corru/'te  ajrea-  cording  to 
turn  fuit\  &c.     And  fo  the  Court,  abfente  Bratupfton,  h-jld.     And  the  fjid 
they  all  held  the  allegation,  againft  the  words  oi  the  condition,  was  ^fj^fj'J^.t "c 
good  ;  for  it  is  only  Ihewing  the  true  agreement ;  but  chcy  all  held  avis  rfc- 
the  rejoinder  ill,  becaufe  in  the  travtrfe  the  defendant  had  made  the  »  ^".    And 
day,  (viz.  12th  July)  parcel  of  the  ii:ue,  when  he  (houlJ  only  have  the  opinion 
traverled  the  agreement.     But  no  judgment  was  given,  becaufe  the  Ciookc, 
parties  agreed.    Cro.  Car.  501^  pi.  i.  Trin.  14  Car.  B.  R.    Ne-  .indBark* 
vifon  V.  VVhiaey.  Ij^^--' 

plainiiffou^ht  to  have  jnd^^ir.ent ;  for  the  corrupt  agreement  W3$  the  grotind  of  the  iratter ;  and 
if  there  was  mi  Cuch  ac;rcetncnt  t!)c  i)bl:;.:UuiJM;  s^>o<.'. 

•  In  debt  upon  a  bond,  the  dclcni'  ;•■»:  ph^Jed  tbejlitutf  ll  C^ir.  l.  a»A  ilhit  it  ivu  nrruttj  agreed 
betwee:!  him  and  the  plaintiff,  tKit  en  tOz  t  vb  of  May  i68.'>,  the  pi  int.jfjh->uU  UnH  the  dj.hdunt  50/, 
a* titbit  hutvui  to  p*s  for  tfjf  foi btat .f.ie  thereof  to  the  luiof  S^t^imief  JJlTwir^  2  A  lOi.  andJJieuld 
give  ifbondjor  the  petffrm.tK  $  :f  the  fame,  wiicb  Und  he  g.t^e,  and  tht  pijinli^  teceivfdt  ''jfc.  The  plain- 
tiff replied,  tbjt  ihcpgtumtnt  was  to  Und  the  dtfind*int  50/.  and  thut  thf  titf.nd.intj}:auld pay  afttr  the 
rate  of  5  /.  per  cent,  and  no  wore,  and  th tt tljt pL.intiff  hn>in^  fo  much  mon'i  ;••  y.  S.  a  fcrivcmt^i  onndSf  it 
wnj  agreed  tku  f.  S,j}j3ulJp.ty  t'*r  ^qI.  to  tin  dcfmdjKt/jnJ  t.f.ie  a  Jwu-fJ  t>jnd  with  inter  ejl  after  the 
rate  r.f^  /.  per  ctnl.  and  dat  y.  S.  did  pay  the  defrndiitt  the  fnd  50/.  and  in  tU  abfenccy  and  witUut  tn- 
lift  oj  the  pluintl^jjoek  tU  hj^ul  utf4pm  ex  en  ore  ofthcfrivera-f  &*  centra  v^luntateiM  &  abf«fue  notitin  of 
tie  plaintiff  the  1  U  lo  j.  U'JJ  irf.ttrdxn  the  condition,  and  travcrfd  the  conupt  agreetfunt.  And  upon 
demurrer  to  the  replicjtion,  it  was  infifted  for  ttie  defendant,  that  it  is  exprOisiy  alledged  in  tho 
plea  that  the  pUintiff  accepted  the  bond,  which  implies  a  confcnt  to  it ;  and  though  the  replica- 
tion f.tys,  that  he  had  no  notice  at  the  time  the  bond  was  uken  ;  yet  if  he  liad  notice  when  it  was 
accepted  by  ftiir,that  carries  his  confent  to  the  corrupt  nj^retmcnt.  But  adjudged  that  it  d:dnot, 
and  that  this  is  ijie  fame  with  the  cafe  of  Ncvisok  asu  Whit  lev.  For  th-jt^htbe  plcdutiff  did 
y.'i-w  h'^iv  it  tv.ts  when  th  herd  'w.'zi  accepieJ^  as  it  muft  be  fnppofcd  in  the  cafe  of  Nevifon,  that  the 
plaintift  had  notice  bow  it  was  when  the  odtion  was  brmight,  yet  that  doa  not  mak:  the plaintijf  party 
t9  the  cottupt  agrefiAentf  and  the  pbintitF  mull  ufe  the'  bond  of  necelUty  to  recover  the  money.  % 
Vent.  83,  84.  Mich.  1  W.  fc  M.  B.  R.     Oiu'h  v.  Buckinghaui.  ^F  ^  iol 

12.  Debt  was  brought  on  a  bill  to  pay  7  1.  the  ift  of  May,  and 
if  defjult  of  payment  be,  to  pay  3  j.  \d,  for  every  month  that  it  {ball 
be  in  arrear  after  May  ift.  Defendant  makes  no  averment  that  the 
agreement  was  to  pay  the  3  s.  4d,  for  every  month  pro  lucro,  in- 
tercfle  &  diem  dando  folutioniS|  but  only  with  a  fiC)  the  faid  fum  ex- 
ceeds 8  1.  per  cent,  whereas  he  fliould  have  averred  that  the  famo 
did  exceed  31*  upon  the  lool.  thofe  being  the  eftc£tual  words  in 
the  flatute.  Judgment  pro  quer.  Jo.  409.  pi.  2-  Mich.  14  Car, 
B.  R.     Sv/ailc6  V.  Bateman. 

1 3.  500  /.  was  lent  upon  articles  dated  the  %tb  of  March^  to  be 
paid  at  fuch  a  time  5  and  in  the  mean  time  to  fay  1 5  /.  half-yearly 
from  November  befkre.  In  debt  the  defendant  demurred,  for  that  it 
appeared  by  the  declaration  that  the  contraiSl  was  ufurious ;  but  it 
was  anfwered,  that  the  defendant  ought  to  have  pleaded  that  cor-« 
rupte  agreatum  fuit,  &c.  and  fo  give  the  phtntifF  an  opportunity  to 
reply  to  it.  But  upon  reading  the  articles  tt  was^  ff^hercas  money  wai 
lentj  &c.  which  might  be  in  November,  oc  before ;  and  therefore 
judgment  was  given  for  the  plaintiff.  Sid.  285.  pi.  21.  Pafch* 
l9  Car.  2.  B,  R«    Dande  v.  Currer. 

Z  3  i4«  ^«^ 
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14.  Indehifatus  aflunr.pfit  y^r  10/.  and  a  computjjfet  fctr  35/.  m 
the  fame  declaration.  The  defendant  pleads  the  Jlatuie  of  ufury  ta 
the  indebitatus,  and  avers  that  both  the  indebitatus  and  the  comptUaffit 
were  fjv  the  fame  caufc  ofaiiion.  It  was  refolved,  that  the  averment 
was  naught ;  for  the  ground  of  the  indebitatus  is  the  debt,  and  the 
ground  of  the  computaffet  is  the  account ;  and  fo  it  cannot  be  aver- 
red that  there  is  the  fame  caufe  of  both,  efpeciaily  as  it  is  here,  where 
one  is  for  10 1.  and  the  other  for  35 1.  But  Hale  faid,  he  ihould 
have  pleaded  the  ftatute  to  the  indebitatus,  and  then  that  afterwards 
they  came  to  an  account  for  the  fame  wares,  &c.  Freem.  367.  pi. 
472.  Pafch.  1674.     Tayler  v.  Herbert. 

15.  Debtupon  a  bond.  The  defendant  pleads  the  ftatute  12  Car. 
2.  cf  ufury,  and  fays  that  corrupte  agreatum  fulty  that  he  Jhouldpay 
more  than  6/.  per  cent.  The  plaintiff  replies^  ((uod  non  corrupts 
ngreatum  fuit^  and  held  a  good  replication  ;  for  if  by  the  mijiake  of 
the  writer  the  money  was  made  payable  without  any  corrupt  agree- 
ment, it  is  not  ufjrious  within  the  ftatute.  Frcem.  264.  pi.  286. 
Mich.  1679.     Booth  V.  Cook. 

16.  Debt  on  bond.  Defendant  pleads  quod  corrupte  agreatum 
fuit,  that  intereft  fhould  be  paid  for  it  above  the  rate  ofb  /.  per  cent. 
Plaintiff  demurs,  and  held  good;  for  that  the  plea  fliews  not  what 
intereft,  nor  that  the  bond  was  for  the  very  money^  but  only  by  intend* 
ment;  (to  wit)  fuper  agreamento  praedi(fto,  the  bond  was  given; 
and  fays  not  exprefsly  pro  eadcm  pecunia.     Judgment  pro  quer. 

only  in  ge-    For  that  they  would  not  cafily  avoid  a  bond,  and  the  corrupt  agree- 
Srwas^nl    ™^^^  ought  to  beffpecially  *  and  particularly  fet  forth,  and  the  quan- 

dehted  to 

the  plam- 

Cilf  in  a  fum 

not  exceed* 

ing  Sol.  nur  did  he  (hew  when  the  intereft  was  to  commence,  and  on  x%h:it  day  it  became  due. 

And  judcrrcent  for  the  plaintiff,  becaufe  the  defendant  ought  to  have  fet  forth  the  agreement,  and 

a  ply  it  to  the  fum  in  the  declar.  tion. 

17.  Ufurious  contraft  was  pleaded  in  bar  of  debt  upon  a  bond, 
but  notfnid  that  defendant  was  indebted  to  plaintiff  at  the  time  ofbo?id 
giveny  or  that  there  was  an  agreement  to  lend  money  upon  the  ufurious 
contra^  \  and  for  that  judgment  nifi  pro  quer'.  12  Mod.  385. 
Pafch.   12  W.  3.     Crow  v.  Brown. 

18.  Where  the Jlatute  is  not  pleaded^  the  bond,  though  ufurious, 
is  good.     3  Salic.  391.  pi.  7. 

19.  Error  of  judgment  in  the  palace-court,  wherein  the  plaintiff 
declared  that  the  defendant  became  indebted  to  him  by  bond  in  thefum  of 
107  /.  The  defendant,  without  craving  oyer,  pleaded  that  he  was 
indebted  truly  to  the  plaintiff"  in  92  L  $s,  q  d.  and  that  by  way  of 
corrupt  agreement  for  the  forbearance  of  that  fum  for  a  year^  this  bond 

7  Mod.  38.  was  givenj  (sfc.  The  plaintiff  replied,  that  the  bond  was  given  pr0 
s.  c.  but  ^^ro  &  jujio  debi<Oy  and  traverfed  the  corrupt  agreement.  And  up6i| 
demurrer  to  this  replication,  it  was  infifted  that  it  was  ill,  becaufe 
the  plaintiff  did  not  Jhew  how  much  theju/i  debt  was,  Sed  non  allo- 
catur 5  for  there  v/as  fufficient  to  induce  the  traverfe ;  and  if  it  had 
been  alledged,  you  could  not  have  traverfed  the  inducement,  and  the 

dccla-» 


turn  of  intereft,  otherwife  the  plaintiff  can  never  tell  what  toanfwec* 
2  Show.  329.  pi.  339.  Mich.  35  Car.  2.  B.  R.  Hinton  v.  Rof* 
fee. 


«  Salk.  7,. 
pi.  7.  Irin. 
X  .Ann.  B. 
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does  not 
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S.  P.  does 
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declaration  fuBiciently  Ihews  the  debt.  6  Mod.  303.  Mich.  3  Anna, 
B.  R.     Villars  V.  Cary. 

20.  The  plaintiff  declares  upon  a  promtffory  note  for  30/,  dated 
4  Feh.  The  defendant  pleads^  that  it  was  corruptly  agreed  between 
him  and  the  plaintiff,  that  he  Jhould  pay  unto  the  plaintiff  45  s.  for 
the  loan  of  the  faid  fum  of  30 1.  for  3  tnonths ;  and  then  fets  out  the 
Jaft  ftatute  againft  ufury,  &c.  it  was  excepted  to  the  plea,  that  it 
was  not  averred  that  the  note  zvas  given  fubfequent  to  the  late  ail 
againft  ufury.  To  which  it  was  anfwercd  ana  refolved  by  the  Court, 
that  by  the  date  of  the  note  it  appears  to  be  fo.  Gibb.  130.  pi.  2. 
Trin.  3  &  4  Geo.  2.  B.  R.    Baynham  v.  Matthews. 

(N)     Trial.     Where,  Scc(aopi. 

^      '  2. 6.  9,  lo. 

I.  "D  Y  13  EU%.  cap.  8.  f  3.  jujiices  of  oyer  and  terminer,  of 
tf^,  and  ofpeacey  in  their  circuits  and  fejjions^  and  mayors^ 
Jherijfs  and  bailiffs  of  cities^  have  power  to  hear  and  determine  all  of- 
fences committed  againft  37  //•  8.  9. 

2.  Tr/W  was  where  the  contraft  was,  and  not  where  the  bond  cro.E.  195. 
was  made;  and  held  good.  Le.  148.  pi.  2o6.  Trin.  31  Eliz.  pi*  10.3.0. 
B.R:     Kinnerfly  v.  Smart.  ^TforTti. 

bond  is  confefTed,  and  now  the  point  is  whether  it  he  made  by  uforyi  which  was  aUcdgcd  to  be 
where  the  trial  was. 

3.  Infbrmation»tam  quam,  &c.  in  the  Exchequer^  for  taking  more 
than  6 1.  per  cent,  contra  formara  ftatuti.  After  verdicl  for  the 
plaintiff,  it  was  moved  in  arrcft  of  judgment,  that  it  lies  not  in  this 
court  for  ufury  committed  in  London^  though  it  would  tie  upon  thejia^ 
tute  of*i\  fac.    And  in  truth  the  intereft  taken  here  was  more  than 

lol.  per  cent.  And  by  the  general  conchifion  of  contra  formam  ['2121 
ftatuti,  it  (hall  be  intended  againft  the  form  of  that  ftatute  which 
allows  the  largcft  intereft ;  and  there  are  4  ftatutes  againft  ufury, 
one  of  H.  8.  which  allows  10 1.  per  cent,  another  of  (^  £liz. 
which  allows  8 1.  per  cent,  a  third  of  K.  Ja.  and  a  4th  of  Car.  2* 
which  allows  but  61.  per  cent.  By  the  ftatute  Jac.  i.  cap.  4.  tliere 
muft  be  no  fuit  upon  a  penal  ftatute,  but  as  therein  dire<^ed,  which 
does  not  extend  to  the  court  of  Exchequer,  unlefs  the  offence  is  done 
in  Middlefex.  But  per  Hale  Ch.  B.  The  offence  laid  in  the  infor-» 
mation  being  for  talcing  more  intereft  than  6 1,  per  cent,  fhall  bp 
taken  to  be  groiHided  upon  that  Jiatute  that  prohibits  taking  mort 
than  6  L  per  cent,  and  that  \^vf  gives  the  fuit  in  no  court  in  particu- 
lar^ and  therefore  may  well  be  profecuted  here ;  though  if  a  parti- 
cular court  had  been  named,  as  in  21  Jac.  it  would  be  otherwile. 
The  Court  took  time  to  ad  vile.  H<u'dr.  420.  Trin.  17  Car.  2.  in 
the  Exchequer.     Anon. 

4.  The  defendant  was  indlcEted  at  the  Old  Baily  for  ufur}*,  and 
being  convi£led,  he  brought  a  writ  of  error,  and  the  judgment  was 
reverfed  becaufe  the  court  of feffions  had  no  jurifdi6lion  in  this  matter. 
3  Salk.  j88.  pi.  8,  Pafch.  $^W.  3.  the  King  v.  Bakeftraw. 

^%  Indi^hnent 


S.  p.  at  3.         5'  Indiillmcnt  was  at  thefefflons  before  the  jufticfs  afthepiace  at 
^'^"®^»      HicJCi  //tf// for  ufury  contra  formam  ftatuti;    and  judgment  was 
lngly,^thc  '  sig^"ift  the  defendant,  upon  which  a  writ  of  error  was  brought  in 
Ch.  J.' being  B.  R.  and  the  judgftient  rcverfed  J  for  the  jufticcs  of  the  peace  have 
abfcnt,a       no  iurifdi<Slion  in  this  cafe.     2  Salk..  680.   pi.  i.  Pafch.   4  Ann- 

ihew  caufc  why  the  indiamcnt  flaould  nor  he  qiafhet^.  It  was  admitted  by  tbc  coim^el  that 
inovtd,  that  upon  the  (laiute  of  (J^Eliz.  which  prohibits  the  taking  abovrt  10 1.  per  cent,  the  juf- 
ticcs of  peace  at  fe^ions  have  juriididlion ;  hm  infifted  that  they  have  not  uprjn  any  of  the  later 
Hatutes.    2  Bernard.  Rep.  in  B.  R.  143.  Pafch.  5  Geo. ».    The  King  v.  PexJcy. 


(O)  Found.  Hgw.  And  in  what  Cafes  it  mujl  be 
found  by  the  Jury,  or  may  be  judged  of  by  the 
Court, 

r 

f 

^'  ^\  ^*^**  J'  T  F  an  information  be  brought  againjl  2,  upon  the  ftatutc  of 

and  agreed  ufury,  and  one  only  is  fouful  guilty j  no  judgment  can  be  given 

by  iheba-     in  the  Cafe.  Arg.     To  which  the  Court  agreed.   Lane,  19.  Pafch, 

irons  clear-    a  Jac.  in  the  Exchequer,  in  Page's  cafe* 
Jy»  pag.  00.  »  o 

Trin.  7  Jac.  jq  the  Exchequer,  in  cafe  of  Vaux  v.  Auflin. 

2.  An  information  upon  the  ftatute  of  ufury.     The  defendant 

pleads  nil  debet.     The  jury  finds  an  ufurious  receipt,  but  does  mt 

find  an^  loan*     A  new  venire  facias  (hould  be  awarded,  and  not  a 

new  nifi  prius.     Jenk.  283.  pi.  13.  cites  8  Rep#  65.  b,  Loveday's 

cafe. 

There  is  a  3-  A  fpecial  verdift  found  that  it  was  agreed^  but  did  mt  find 

b«wecn*an  ^^^^  '^  ^^^  corruptly  agreed.    Exception  was  taken  thereto ;  fed  noix 

infoi mithH     allocatur;  becaufe  it  appeared  to  die  court  judicially,  that  the  bar-* 

ill  which  Jt    gain  was  corrupt,  and  therefore  it  need  not  be  found,     2  RolU 

pffiyau  ^^P-  4^-  ^'^^'  ^^  J^^-  ^-  ^^'     Roberts  V,  Tr^noile. 

Icdgcd,  that  «rri/^ff  rty»«artfw»/«//,  and  a  yj^vm/ v^rf//V7  wherein  f.\\  the  circumftances  are  founds 
vhich  bein^  apparent  to  the  Court  to  he  ufuriou.*:,  and  cannot  by  mtendroent  liave  any  other  cnt>.. 
flrutSlion,  it  fufticeth,  and  in  the  principal  cafe  it  is  apparent  that  the  monev  was  lent  for  iuteret>, 
and  is  more  than  the  flatute  permits  j  wherefore  being  uju^y  iiff>arenty  the  Court  (hall  judge  it  ac- 
cordingly. Cro.  J.  508.  in  cafe  Robert^  v.  Trcmainc— -Ibid,  cites  i;  to  have  been  fo  a*ljodgeJ 
in  the  cafe  of  Higgins  v.  Mervin. 

r  ^  J  -»  1  4,  Ufury  Jball  not  be  intended  unlefs  the  jury  find  it  exprefsly* 

L  o    J  J  ^j.g^     Bridgm.  I12.  in  cafe  of  Webb  and  Jacks  v.  Worfield. 

3  Nelf.  5-  In  cafe^  &c.  upon  a  fpecial  promife  the  phititiff fet  forth  that 

Abr.  512.  he  was  poj/ejed  of  feveral  pieces  of  hammered  money y  &c.  (ind  that  the 

s'c'fa^^'s'it  ^fi^^^^^  ^^  confideration  the  plaintiff  would  pay  that  money  ^  being  in 

was  ad.  number  and  tale  300  /.  he  promifed  to  repay  300  /.  of  new  moncy^  to^ 

judged  that  gether  with  4/.  10  j,  more  for  the  interejl  of  ev^ry  too  L  for  8 

f^avTfi*^*ni-  ^onthsyiic.  and  then  declares. upon  an  indebitatus  affumpfitfor  Xl'^{* 

fies  lend-  iQ.s.     After  verdidl,  it  was  moved  that  the  contra^  was  ufurious. 

ing;  for  it  it  being  to  pay  4I.  10  s.  for  the  intereft  pf  lool,  for  8  months: 

^cfbTh^  but  per  tot  Cur.  judgment  was  given  for  the  plaintifF>   Trio, 

10' be  repaid  I  Annac.    It  was  agreed,  that  if  it  had  appeared  by  the  plaintiffs 

therefore  ^i  OWU 


afutp.  3  *  3 

t)wn  declaration  that  the  contraft  was  ufurious,  and  could  not  be  rtn\ft  im- 

otherwife,  judgment  ought  to  be  given  againft  him;  but  that  it  does  [J°^and*  * 

mt  appear  here  that  the  contraSf  muft  necejfarily  be  ufurious  5  and  the  nothing 

jury  having  found  the  ajfumpfit^  the  Court  would  not  intend  ufury^  but  elfc-    LBut 

the  contrary.     And  Powel  J.  obferved  that  the  confideration  of  the  ^^^^^^^^ 

promife  here  is,  vii.  that  the  faid  plaintiff  would  pay  to  the  faid  de-  judjiment, 

fendant  the  faid  300 1.  fo  that  here  is  no  loan^  without  which  there  op.niimor 

can  be  no  ufuryj  and  they  would  not  intend  a  loan,  unlefs  the  jury  Jn^j^';  hc^'k 

had  found  one.     Lutw.  27 1-  273,  Trift.  13  W.  3.     Yeoman  v.  hcciics  for 

Barftow,  **•] 


(P)    Sureties.     Puniflied  or  favoured. . 

I.  T  N  debt  on  bond  defendant  pleaded  that  he  him/elf  borrozved  B.  w» 

^    100  L  of  IV.  paying  for  the  forbearance  excejjive  ufury^  and  the  ^^"^^^j^ 

plaintiff  was  his  fur ety  for  the  payment^  and  that  the  obligation  upon  fuVetyto 

which  the  aSlion  is  brought  was  given  by  him  to  the  plaintiff  to  in-  J.  S.  in  a 

demnify  him  againjl  IV.     Man  wood  held  this  a  good  bar;  for  when  ^^^*|  °^  . 

the  plaintiff  was  impleaded  upon  the  principal  bond,  he  might  have  that  was 

difcharged  himfelf  upon  this  matter,  and  therefore  his  laches  (hall  upon  a  por- 

t\xx\\  to  his  prejudice,  and  therefore  the  iffiie  was  joined  upon  the  """P^*"*^ 

cxceilive  ufury.  3  Le.  63.  pi.  93.  Hill.  19  Eliz.  B,  R.     Potkin's  contraft 

cafe.  againft  the 

ftatute,  and 
P.  xvas  bound  \mto  the  pUintifFin  a  T^ondj  as  a  oHnUr^hmely  tofivt  the  ifiaimiff  bmmlefi  from  the  faid 
hoiul  of  5'~o  1.  B.  ts  fued  by  J.  S.  upon  the  faid  bund,  nnd  fu  damnified:  and  thereupon  B.  fued 
.1*.  upon  the  couiuer-bjtid,  who  plen'cd  the  ftatute  of  ufury,  pretending  that  all  aflTurances  de- 
5«emling  upon  fuch  tuurious  contrafts  are  void  by  the  ftatute.  But  by  the  opinion  of  Wray  Ch. 
Jiift.  the  fame  is  no  plw  ;  for  thftatuu  is,  that  ail  h'.n{ii,$oUMetu!aJJkraJiC(Sf  fe'c.  madtfit  ilfpaymentof 
tnof.iY  Urj  upoa  ujuryf  (hall  be  utterly  void  ;  But  iV  bomd  btre,  upon  whicti  the  aflion  is  biou^ht, 
'iVAi  not  fv  the  ^JVM/</i/  of  the  money  Xcnty  but  for  tU  inUctuvity  of  the  furcty.  a  Le.  166.  pi.  200« 
Fafch.     26  Eliz.  B.  R.     BalTct  v.  Prowe. 

2.  In  debt  on  bond  to  fave  the  plaintiff  harndefs  from  an  obligation  s  And.  12  r, 
wherein  he  and  the  defendant  were  bound  to  W.  &c.  and  from  all fuits  l'^^  ^5-.S.  C| 
concerning  the  fame.     The  defendant  pleaded  the  ftatute  of  ufury,  fy.^^'J^Q  *" 
^nd  tliat  it  was  made  upon  a  corrupt  agreement  between  h:m  and  73.  DowI 

VV.     But  the  Court  held  the  plea  ill ;  for  though  the  firft  obliga*-  man  v. 
tion  were  void,  yet  the  2d  obligation  is  forfeited,  becaufe  the  defen-  5^^  ^^j 
dant  hath  not  faved  him  harmlefs  from  fuits  concerning  it,  nor  does  judgment 
the  defendant  anfwer  thereto,  but  to  the  obligation  only.     Cro.  £.  for  the 
642.  pi.  43.  Mich.  40&4I  Eliz.  C.  B,  *  Button  v.  Downham.      Butfn^* 

Civat  Ghnvil  faid  it  would  be  a  dangerous  precedent  to  avoid  the  {l.itute.  For  the  furery  may  bs  a 
friend  of  the  ufurers,  who  will  not  plead  the  ftatute  in  an  a^ionof  debt  brought  aj^atiift  him,  :uid 
fothe  ftatute  would  be  to  little  purpofe.  And  after  the  iudgment'given  for  the  plaintiff,  Glauvii 
faid  ttuit  judgment  will  be  quickly  carried  to  Cheapfidc— »-$•  C.  cited  Mo»  \^%.  pi.  eio.  in 
cafe  of  Reynolds  v,  ClaytQO. 

*  f  Lutw.  4^9,  470.  in  the  cafe  of  Mafon  v.  Pulwood,  the  reporter  fays  he  has  feen  the  roll 
of  this  cafe,  which  is  86;,  by  which  record  it  appears  that  as  well  the  iuteroft  aatbe  prinwipal  wag 
in  hazand,  though  itdoei  not  fiUly  appear  in  Cro.  £•  or  Mo.  ^\  'yi  a\ 

3.  Debt  upon  an  obligation  to  fave  the  plaintiff  harm/eft  from  an  There  is  a 
obligation,  wbcrein  the  plaintiff,  as  furety  for  the  defendant,  was  "Z*^*  ^^^ 

.fcoiw  to  J.  S#  topajr  lool.  the  defendant  fai4  (he  obligation  piade  to  ^cal^ll*con^ 

J.  S.  «;Ycsiwa4 
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ih^  tl>rfm't~  J.  S.  was  Upon  an  ufurUus  contrast^  iic,  tsf  Jic  non  damnificatus^ 

Swf  cM»i^'  Tanficld   faid  the  plea  is  good,  or  otherwife  the  ftatute  would  be 

kmrufoftbt  defrauded;  for  by  a  compaSf  the  ufurer  would  fuc  the  furcty,  who 

epnvi>t  CM-  (hould  pay  him  and  have  his  remedy  on  his  counter-bond,     but  all 

V^aJidf  *^  CoMTl  held  it  no  plea ;  for  he  muft  take  care  to  fave  his  furety 

Mice  cftbt  harmlefs.     And  adjudged  for  the  plaintiff.     Cro.  £•  588.  pi.  22. 

tmd,  and  Mich.  39  &  4X)  Eliz.  IJ.  R.    Robinfon  v.  May. 

therefore 

the  principal  ought  tp  take  care  diereof.    IbiJ.        Goldlb.  174.  pi.  107.  S.  C.  held  accordinslf 

pff-  tot  Cur.    But  the  reporter,  adds*  fed  quxre. 


(  Q^  Relief.     In  what  Cafes  given. 

I.  'Tp  H  E  Court  decreed  money  to  the  plaintiff  againft  the  de- 
^    fendant,  albeit  he  had  judgTnent  and  execution^  being  upon 

the  point  of  ufurious  contract.     Toth.  231.  cites  37  Eliz.  and  28. 

Langford  and  Barnard. 
Ibid.  173.  2,  A  woman  relhrted  to  gamtng^places  at  courts  and  by  fupplytn^ 
dilns  faid "  perfoni  of  quality  there  with  money,  ma'ie  great  profit ;  for  which  pur^ 
that  if  I  he'  pofe  Jhe  borrowed  much  money,  and  gave  the  lenders  great  rewards 
fnreties  had  from  time  lo  time ;  but  afterwards  Jhe  borrowed  more,  and  being 
pbfnUftas  ^^^^^^  ^^^  ^^^  '*^  money  ^iwj  bond  and  judgment  for  it,  and  then 
Veil  as  the  brings  a  bill  to  have  an  allowance  for  the  former  cxceffive  pne- 
wonian,  he  miums  which  (he  had  given  before,  and  to  bring  the  defendants  to 
havc^re-^  ail  account.  The  defendants,  by  anfwer^  confetted  the  receipt  of  5 
lievedeven  or  10  guineas  for  the  loan  often  guineas  fgr  a  week  or  lo  days  ; 
againft  the  but  injtjied  that  the  funis  fo  received  were  paid  as  profit,  and  not  to- 
iir^Char'  '^^^^^  iatisfaftion  of  the  money  lent.  The  Court  ordered  the  plain* 
cellor,  in'  tiff  to  pay  principal  intereft  and  cofts  at  law,  and  here,  or  the  bill 
the  cafe  of  •  to  be  difiTiifled  with  cofts ;  for  that  it  would  not  intcrpofc  or  meddle 
***dII2i""  ^'^'^  play 'debts,  or  things  of  this  kind  ;  per  Lds.  Commiflioners. 
wood,  '  2  Vern.  170.  pi.  156.  Trin.  169c.  Taylor  &  al'  v.  Bell,  Bag- 
Mich.  1734,  nail  &  al*. 

laid, that  as 

to  the  laws  relating  to  gaming  the  Court  would  not  interpofe,  becaufe  gameftcrs  on  both  fid?s  .ire 
equally  guilty,  and  in  fuch  cafes  the  Coutt  W\\X  ftand  nsnter  ;  hvit  the  bmrowcr  and  leudtr  are  uttt 
in  th9  view  of  £;amefters.    MS.  Rep. 

1  Salk.  ai.  3,  Upon  a  trial  at  Guildhall,  in  an  indebitatus  aflumpfit  for  mo- 

pi.  2.  Tom-  j^gy  received  to  the  ufe  of  the  plaintiff,  the  cafe  was,  the  plaintiff 

Bemet,  s.  was  co-obligor  with  J.  S.  to  the  defendant,  and  between  J.  S.  and 

C.  though  the  defendant  there  was  an  ufurious  contrail ;  tlie  plaintiff' paid  part 

faid  to  be  ^f  ^j^^  money  to  the  obligee,  and  after  pleaded  thejlaiute  ofufury  upon 

Trcby  Ch.  this  bond,  and  this  is  adjudged  an  ufurious  bond ;  upon  which  he 

T.  and.  that  brought  this  adHon  for  the  money,  which  he  paid  before  the  bond 

I    u^^d'  ^"^^  proved  ufurious ;  and  the  queftion  vi'as  if  the  adion  lay  :  and 

th;tt  where  Holt  Ch.  J.  feemed  to  incline  ftrongly  that  it  did  riot  lie ;  for  here 

a  roan  pays  there  was  a  payment  aSiually  made  by  the  plaintiff  to  the  defendant^ 

mwiey  on  a  -^  fatisfaSlion  of  this  ufurious  contradl ;  aud  if  they  will  make  fuch 

M  accoUi,  contrafts,  they  ought  to  be  punifhed  5  and  he  was  not  for  encourag- 

or  where  ing  fuch  kinds  of  indebitatus  aflumpfits ;  f9r  it  is  like  to  the  cafe  of 

one  pays  brU)es%  and  he  who  receives  it  ought  to  be  puniflicd,  but  he  wlio 

money  un*  .    >       ^  ^  gjy^S 


gives  them  ought  not  to  be  encouraged  by  any  wav  to  recover  his  dcr,  athy 
money  again.    SIcin.  411.  pi.  7.  Hul.  5  W.  &  M«    Tomkins  v.  •  meer  Ue- 
Barnet.  l^''; "  *• 

he  (hould  have  his  money  agiin  5  biit  where  one  knowingly  pays  money  upon  an  illegal  confi. 
<leration»  the  party  that  iTceives  it  ought  to  be  poniihed  for  his  olfence ;  and  ttie^/y  thmtpay:  i 
is  bartktps  erlmims.  And  there  is  no  reafon  that  he  (hould  have  his  money  again ;  for  lie  parted 
with  it  freely,  &  vo/<m/i  tnnfit  injur ia.-''^»S»  C.  cited  by  lA,  Chancellor  in  the  cafe  of  BosAv^ucr 
v.Dashwood»ii  Nov.  1734.  ^S*  ^^P*  ^"^^  ^'^  lordihip  faid  that  this  feems  to  be  a  right  au- 
thority, and  that  that  action  muft  be  founded  upon  the  i{l  or  zd  cUufe  of  the  ilatute,  that  the  firil 
prohibits  receiving  more  thm  6 1.  per  cent.  And  if  a  contra^  is  made*  fuppofe  on  the  loan  td 
500 1.  to  pay  10 1.  per  cent,  and  300 1.  part  is  paid  back  again^  there  is  Jior,  Itridlly  fpeaking, 
more  paid  illegally  till  more  than  principal  and  legal  intereft  it  paid  bock  1  fo  that  this  would  net 
he  a  payment  contrary  to  the  aA  of  parliament.  It  does  not  appear^  but  rather  impons  that  all 
was  not  paid,  but  lefs  than  the  monsy  originally  lent.  Then  as  to  the  ad  claufe»  that  makes  the 
contrail  void,  and  pofltbly  upon  chat  pait,  it  might  be  thought  too  hanl  to  iay  that  if  a  perfoa 
fubmits  to  pay  the  money,  when  he  hath  liheity  at  law  to  avoid  the  contraA,  he  (hall  have  an  ac- 
tion to  recover  the  money  $  and  he  Oid  not  fee  how  the  Court  could  diftinguifti  between  fur- 
plus  and  legal  intereft :  and  therefore  he  thought  that  determination  perfeftly  right.  The  mean- 
ing of  volenti  non  fit  injuria  is  carried  fartlier  than  is  reafonable  to  lay  Hrefs  upon.  Particeps 
criminis  is  alfo  carried  too  far ;  tlK>ugh  the  party  fubmits  to  the  oppreflion,  yet  he  is  not  particeps 
criminls ;  but  there  is  no  reafon  why  he  (hould  profit  by  it,  if  he  recovered  what  was  really  lent. 
But  the  queftioii  is,  wliat  meafure  a  court  of  equity  (kould  go  by  in  this  cafe  ;  and  though  this 
court  will  not  differ  with  the  courts  of  law  in  conitnidlion  of  what  is  the  law,  yet  in  application 
of  the  rulc^^,  as  well  as  proceedings,  it  will  differ.  The  dire<5tion  of  the  art  is,  that  none  fhaU  take 
more  for  the  loan  of  money  than  6 1.  per  cent,  that  is  the  thing  principally  guarded  ag.iin(l  by  the 
itatute  \  and  the  other  claufes  by  which  the  contrart  is  made  void,  and  the  party  made  fuhjet^l  to 
a  penalty,  are  to  iuforce  obedience  to  the  law,  and  to  prevent  the  practice,  but  this  court  is  not 
f«)r  criminal  proceedings  ;  and  as  to  thofe  the  party  nntl\  take  his  remedy  in  a  proper  court ;  >ut 
if  there  be  a  bond  or  a  mortgage,  and  a  fuit  for  recovery  of  the  money  due  thereupon,  the  defeiid- 
atit  may  plead  the  ufuriuus  coutrait  as  well  in  this  court  as  at  law,  and  avoid  the  contratSL 

4«  Defendant  is  not  obliged  to  difcover  any  ufurious  contra<2 
unlefs  the  plaintiff  offers  to  waive  the  penalty.  MS.  Tab.  tit. 
Ufury,  Jan.  24,  1724    Brand  v.  Cumming. 

5.  A.  entered  into  a  bond  to  B.  for  a  fum  of  money,  to  pay  6  Lper  g^  q.  cited 
cent,  intereft.     Afterwards  A.  being  unable  to  pay  off  the  bond,  Ars'inthe^ 
confented  to  pay  10  L  per  cent,  for  the  moneys  and  continued  paying  at  cafe  of 
that  rate  for  i/^ye2cc%,   B.  died.    A.  became  bankrupt.    Theaffignees  Hincs.'^* 
of  A.  brought  a  bill,  and  thereupon  the  executor  of  R.  was  decreed^  Cafes  in 
by  the  Malter  of  the  ^olls,  to  account  \  and  that,  tor  what  had  been  Ei^»-  «^  Ld. 
really  lent,  legal  intereft  fhould  be  computed  and  allowed,  and  what  '^^^^  * 
had  been  paid  more  ihould  be  deducted  out  of  the  principal  to  be  andalfoii'4. 
^ue  on  the  account,  and  if  B.  had  received  more  than  was  due  with  where  it  is 
legal  inter  eft y  the  fame  to  be  refunded  by  the  executor,  and  the  bond  [hou^h^J^^ 
>  to  be  delivered  up.     And  afterwards  the  Ld.  Chancellor  affirmed  ftatute  does 
the  decree;  but  faid,  he  did  not  determine  how  it  would  be,  had  all  not  go  fo  far 
the  fecurities  been  delivered  up,  that  not  being  before  him.     Cafes  ^*^'"'"»'*c 
in  Equ.  in  Ld.  Talbot's  time,  38  Mich.  8  Geo.  2.     Bofanquett  v.  recellTn/ 

Da(hwOod.  tbeufonous 

intereft  lia. 
ble  to  refund ;  yet  having  prohibited  the  taking  beyond  fuch  a  fumy  and  avoided  the  c«ntrad,  the 
takiag  it  is  a  breach  of  the  ilatute,  and  the  aAual  receipt  of  the  money  will  (in  a  court  of  equity) 
make  him  liable  to  refund,  the  wrong  being  the  fame,  whether  the  ufurious  intereft  has  been  ac- 
tually paid  or  not. 

In  this  cafe  it  was  faid  by  Lord  Chancellor,  fuppofe  a  mortgagor  makes  a  covenant  for  a  col. 
lateral  advantage  above  legal  intereft,  not  for  payment  of  intereft ;  as  in  confideration  of  a  Umi 
C3  enable  one  to  build,  another  ihould  grant  ground-rents  which  are  above  the  value  of  legal  in. 
Cci  eft  ;  yet  evai  in  things  of  this  kind  not  ftriAly  within  the  ftatute,  this  court  will  not  allow  fuch 
advantage,  but  relieve  the  borrower.  And  he  faid,tbit  if  anaf^ion  of  law  is  brougtit  upon  an  ufu- 
rious  contraiSl,  tinf  it  m ^hitiing  the  w£o/r,  the  uCwiow pi^utiff  fitter  kfis  or^aititdH  tuhok  ;  hut  fnp* 

jpi(^  t^e  borrower  pUiatifT;  is  there  do  mediim  to  g9  by  to  raak^tbe  thiog  ffsrctablcco  umb  ft  urme. 

Bills 
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Bills  waiving:  th^  penalt/,  where  the  pltintiifF  fiilAnits  to  pay  the  principal  with  legal  lotercll^  are 
frequency  a»d  decrees  thereupon.  Where  part  of  the  mgney  is  advanced  only,  it  is  ufual  to  leiid 
it  to  the  mafter  to  fee  what  was  really  lent;  but  this  court  does  not  meddle  with  penaltief,  unlefs 
to  relieve  againft  thein»  but  does  that  which  is  reafonable,  and  brings  things  to  a  proper  ftandard 
between  the  parties :  So  that  it  is  plain,  where  the  bill  is  to  redeemi  the  Court  m.iy  dire^  that 
legal  intereft  nuy  be  computed  for  it,  and  illegal  inter  eft  ought  not  to  have  been  paid,  and  Ihall 
lie  employed  to  the  right  purpofe.  ^  Volenti  non  fit,  ice  may  be  fatd  in  every  hard  bargain.  But 
the  crime  arifes  from  the  extortion  of  the  lender,  and  not  from  the  neceHity  of  the  borrower. 
The  language  of  the  a£b  calls  chefe  contrails  fraudulent  and  covenous ;  and  (hall  not  a  cou:t  of 
«quicy  inCe^iofe  to  prevent  them  ?  It  is  reaibtiable  it  ihould,  and  this  may  make  gentlemen  a  lit- 
tle more  cautious  how  they  enter  into  thefe  contra^.  And  is  a  court  of  equity's  thus  interpofing 
a  departing  from  the  a6t  ?  Or  is  it  not  ioforcing  it  ?  And  if  it  (boutd,  in  purfuin*^  its  own  rules,  go  a 
little  farther  than  the  courts  of  law  would  do,  I  do  not  know  that  any  hmieft  man  in  the  king- 
dom  needbeforry  for  it.  As  to  refunding,  his  lordfiiip  aiked  if  there  ever  was  a  fuit  for  redemp- 
tion where  it  was  not  decreed*  that  if  the  party  was  overpaid  he  (hould  refund  ?  If  a  man  rr- 
ceives  what  is  not  his  own,  muft  he  keep  it  ?  If,  indeed,  tlie  fecurities  liad  all  been  delivered  up, 
and  no  other  foundation  for  a  fuit  than  to  have  the  money  refunded,  that  might  have  hnd  another 
confideratioa.  But  he  faid,  it  is  the  conltant  courfe  of  the  Court,  that  where  there  is  a  ftiggefti<^n 
that  the  pany  is  overpaid,  the  order  is  always,  that,  if  it  i*  fo,  the  party  receiving  (hall  refund. 
MS.  Rep.  Nov.  ii.  1734.  S.  C. 

♦[316] 

For  more  of  Ufury.in  General,  fee  SITorattCCd  anO  1150ttt}mrf> 

COllbitton^}  and  other  proper  Titles, 


^tl^ri;. 


3?6 


^IdtDtp. 


[A]    Error.    Utlawiy,    [Li  the  Return,"]        Sl^,|f"* 

tbiiinRolL 

[  I.  TF  outlawry  rftw^  be,  that  they  quarto  exoBi  non  cmnparue-^  s.  p.  Cro.  J. 
X  ^^^>  upon  Mdiich  tcetv  were  outlawed  ;  this  is  erroneousi  35^*  P^*  i7« 
l^ecaufe  it  is  not  mc  eorum  ahquis  j  for  peradventure  one  of  them  "^J? ^*^ 
appeared.   M.  14  Ja.  B.  R.  Arney  and  Watkins,  reverfed  for  diis,  brought 
Mich,  iz  Jac.  fi.  R.   Clark's  cafe  adjudged.  H.  23  Ja.  B.  R.  tKeotiu 
♦  Taverner's  csife  adjudged.  ]  re^VfoJ" 

Mich.    12  Jac.  B.  R.  Middleton^s  aife.        ■     '  .S.  P.   1  RoU.  Rep*  400.  Mich,  ti  Jac.  B»  R« 

The  King  t.  M^^r.  S.  C.  acconliogly.  Palm.  388. S.  P.  3  Mod.  89,  90.  Mill,  i  Jac 

2.  B.  R.  Anon,  accordingly. 

*  Roll.  Rep.  a95.  pi.  1 1*  S.  C.  accordiogly.  ■ '  ■  ■■■3  Bulft.  171.  tb»  King  v.  Taverner.  S.  C.  bu« 
8.  P.  does  not  appear. 

(  2.  If  an  outlawry  be  nturned  in  Ais  manner,  ad  c^mitatum  t  Br.  Er- 
9nei4m  tentum  apud  Gcefiriam  in  comitatu  Sujixy  l^c.  it  is  erroneous,  ^itcs^srcf* 
becaufe  it  is  not  ad  comitatum  meum  Suffix  tentum^  &c.  For  though  that  it  is ' 
it  may  be  intended  that  it  was  at  the  county  of  Suflex,  becaufe  Suf*  ^^p^  i  v^^ 
fex  comes  after,  yet  it  is  not  rei^on  that  a  man  (hall  lofe  his  goods  y"^",^"^ 
by  intendment.  P.  7  Ja.  B.  Whitting*s  cafe  adjudged  and  re-  And  fo'it 
verfed.    1 6  H,  7.  15*  b.  1 1  H.  7. 10.  ]  was  in  « 

manner 
agreed ;  but  the  attorney  of  the  king  contrai  and  that  no  county  but  Che  county  of  Suffta  can  be 
held  there.— ^i*Br.  0tltgary>  pt.  43.  cites  S.  C.  &  P.  beeaufe  it  fays  not  in  what  county. 

^0  where  A.  was  outlawed  for  murder,  and  it  was  moved  for  errofi.  that  theflierilf  retariied  ad 
row.  numit  ttnttm^Mi  2).  im  the  ctmniy  Qf  Nwtlmmberlatidf  when  it  (taould  be  iVr  ctmttatti  mto  N^rtimm* 
irue  tentumy  fcc  And  this  was  held  error  per  Curiamy  according  to  the  cafe  in  6  H.  4.  where  th« 
return  wa.5  ad  comitatum  meum  S9merfet  tentum,  and  was  therefore  held  erroneous*  becaufe  the 
fame  perfon  may  be  fiMriff  of  feveral  counties,  as  of  Surry  and  SulTex ;  and  fo  of  Huntingtonlhire 
and  Cambridgeimre.    a  Roirs  Rep.  5a.  Mich.  16  Jac  B-  R«  Alder's  cafe. 

So  where  the  court  was  faid  to  he  held  itt  sbt  ccuMiy  of  Hereford,  but  becaufe  it  did  not  txi  fvr' 
ih  cwitfy, the  outlawry  was  reverfed.  2.Keb.  12S.  pi.  S|.  Mich.  18  Car.  a.  B.  R.  the  King  v, 
Tufton. 

*  So  where  the  proeiamaScMi  were  returned  to  be  W  rowafuriM  mnm  unt,  fmijush  a  placet  '•  r^m* 
fr^f^iSoy  indcad  of  ^ro  eomiiatu,  the  Outlawry  was  reverfed ;  for  anciently  or/e  iheritf  had  s  or  j 
counties,  and  might  bold  the  court  in  one  county  for  anocber.  Vent.  108.  HilL  22  Car.  1.  B.  R« 
Anon. 

So  where  the  iheriif  in  tbr  return  of  the  escigenty  had  retunied  txiriftd  ad  comtatwm  mom  im% 
pro  iomtat*  frmdia.  t^  P^fimck,  and  it  did  JM  *»ppear  tiat  Painfwiek  wai  in  th*  tmMj  \  and  Mt 
that  caufe  it  was  reveried.   Treem.  Rep.  ca^.  |A.  709.  Mich.  ilSo.  the  King  ▼•  Mtfon. 

So  where  error  to  reverfe  smi  ootlawiy  for  murder  was  afltgned,  that  U  duimtapptar  wpoa  tbtrm 
firm  of  the  fxigt^  in  tht  prim  auS.  that  thi  tamt  «wi  htUpro  tomitatu,  it  was  rVTCrfcd.     3  Mod.  8 


wiou.  5o» 

[317] 


Hill.  I  Jac.  2.  B.  R.  Anon.  ^ 

[  3.  If  die  naaus  tftht  cormurs  who  oudawtd  the  party^  an  not  i^^nep. 
put  int§  the  ncmrij  it  it  crromout.    M.  13  Jac.  B.  R.  adjudged.  t««.  pi.  {%• 
£«rle*s  cafe.  1  *-S:.*^: 

todikys  tbt  derk  infomiedtfit  court  th«tbitrnaiiieiM||ic  to  htpis  tocht  ja^gmeu  of  outlawry 
io  all  countUrte6dte  London  %  for  that  tliereu  it  not  ufoaL 

Where  a  sccacn  trite  quod  ad  qoattum  comitatumy  See.  noo  cofnpa^leron^  -do9  permdUium  t^ 
rmatomm '^f^gfgA^ bot  ^dmt/ihvtkMt  thtrt  is af^ trnMa^ or  hhmamf    The coart OOiblidtbifCa 

Vot.X>aL  A  a  aif 


3»7  Qtlatotj, 

of;  fcr  all  the  exigents  in  London  are  To  returned  where  the  mayor  is  coroner.  Cro.  J.  358.  pi. 
17.  IMich.  It  Jac.  B.  R.  Midilleton'f  cafe.— Bat  where  one  was  outl:,wcd,  anil  .•vfligned  for  error 
that  he  was  otttlawed  prr  judicium  coronatornm,  and  did  not  (hew  the  name  of  any  of  the  coro- 
ners, the  judgment  for  this  caufe  was  reveifed.  Cro.  J.  528.  pi.  7.  Pnfcb.  16  jac.  B.  R.  Patrick's 
cafe. 

Outlawry  upon  the  fiatute  of  rerufancy  was  reverfed  in  error,  becanfe  it  va^  per  judicium  co- 
ronatorumy  and  did  not  name  them.  Palm.  121.  Mich.  18  Jnc.  B.  R.  M^rkliam  v.  Carjravr, 
—And  after  2  fcire  facias^  ad  audicndnm  eirores,  and  upon  default  of  the  defendant,  and  exami- 
nation of  the  jurors,  judgment  was  enrerv<t  that  it  he  reverfed.  But  at  the  end  of  the  trim  the 
king's  attorney  if.ibrxr.ed  the  court  for  the  king',  that  this  outlawry  was  certified  into  ihr  Exche- 
quer! and  that  the  exigent,  which  is  the  ground  of  the  outlawry,  is  good,  and  had  the  iiamef  uf 
the  coroners ;  &rd  that  the  courfe  of  the  hank  is  fo,  Co  make  entries  without  particular  n?me$  <*f 
the  cor6ncnin  the  roll,  but  relation  is  had  to  the  original  writ,  and  alleged  diminution  in  the  re* 
ccrdy  and  prayed  a  certiorari  to  the  cuftos  brcvium  for  the  writ.  The  court  doubted  if  he  (hould 
be  admitted  to  rhia  after  judgment  given  ;  for  by  what  appeared  to  the  court,  the  record  before 
them  was  ermr.  But  it  was  held,  that  though  the  parry  hioifelf  wns  bound  by  this  default,  yet  the 
king  was  not ;  and  as  to  the  judgment,  it  was  in  the  bre:^ft  of  the  judrcs  all  tl;i£  term.  And  as  in 
qua.  imp.  agahift  tj  if  the  right  of  the  king  appears,  the  court  ought  to  .tward  a  writ  to  the  hi- 
ihop  for  his  clerk,  who  \s  party,  fo  here.  And  the'origitial  was  certifitrd  upon  a  writ  of  diminu- 
tion, with  the  names  of  the  coroners ;  whereupon  jud^tment  as  to  this  was  recalled.  But  after- 
wards the  judgment  was  reverfed  for  variance.  Ibid.-— Cro.  J.  576,  577.  S.  C.  but  S.  P.  docs 
not  tppear. 

The  judgment  in  an  outlawry  was,  ideo  ptr  judicium  y/.  It.  nnA  C,  nrmi^eroJ,  <mcf  omitted  corm/tto^ 
f«$f4ind^  (Mmiaius  fr^ediiiii  and  iC/'wat  lidd  clearly  thai  both  were  error.  Palm.  43.  Mich.  17 
Jac.  B.  R.  Anon. 

*  S.  P.  2  Roll.  Rep.  81.  Anon.  S.  P.  and  feems  to  be  S.  C.  V 

5.  P.  Dyer        [4-  -B^'^  otherwife  it  is  upon  an  outlawry  in  Z^«A«,"becaufc 
3i7.a<i>i.     there  the  ufe  is  «tf/ /tf />«f  the  names  of  the  coroners.    M.  13  Jac. 

6.Mifch.HB    R   T 

&  15  Ehz.    ^         J 

that  the  return  in  London  it  made  generally,  without  faying  per  judicium  coronatornm. 

Cro.  J^  53l.pK  XI.  Pafch.  17  Jac.  B.  R.Garrard  v.  Regem^  exception  was  taken  for  not  mt»u»g 

any  ewenewt,    Sed  non  allocatur  ;  for  this  outlawry  was  in  UmJoh,  ^'here  there  is  not  any  coroner, 

but  X\i€  mayor  for  the  time  is  perpetual  coroner  ;  and  the  courfe  is  .not  to  return  there  per  judi^ 

Cium  coronatornm,  but  generally  idee  atLgatui  fji. 

3  Bulft.  [  5»  If  there  are  only  14  days  between  the  2  counties  in  the  return 

171.  Fafch.  (fthe  exigent  J  it  is  erroneous.     H.  13  Jac.  B.  R.  Taverner's  cafe 

verncoS.  C.  accordingly.— —  Roll's  Rep.  295.  pi.  x x-  S.  C. accordingly. 

[6.  Jf  a  man  be  returned  outlawed  in  this  m^nnevyad  comitatum 
niium  5.  tentunty  ^c.  anno  regni  domtni  noftri  Jacobiy  ^c.  leav- 
ing out  this  word  (regis)  it  is  erroneous.  P.  7  Jac.  B.  Burford's 
cafe  adjudged.  }  »  . 

[  7.  So  if  the  return  be  ad  comitatum  meunty  (^c.  anno  44  re^ino'y 

leaving  out  (Elizabeths)  it  is  erroneous.  P.  7  }ac.  B.  Braundling*s 

cafe  adjudged,  ]  , 

f  •;  1 8  1       [  8.  If  the  return  of  the  exigent  be,  ad  comitatum  meum  Oxon  ten^- 

^  ^       -^  turn  apud  Oxon  22  Juniiy  6  Jac.  Jngliay  i^cM  Scotia  J^2.  exa£fus 

.  ^_  ^^-^    ^  fcf  non  ccmparuit  ad  comitatumy  tfc.  tentumy  ^c.    19  Julii  'ann9 

•  VoVlo^.M^odiSio.     *Jd  comitatum  meumy  (sfc.  '  16  jfuguJK  annobjajc. 

Jngliit  &f  Scotia^iy  i^c.    The  return  ©f  the.  2d.  ccfenty  is  not 

good,  becaufc  it  Js  not  Anglian  ^for^though  the  ift  and  die  3d  arc 

good,  and  therefore  the  2d  may  be  intended  td  be  fo  alfQ,  yet  be- 

cauTe*  it  (hall  not  br  taken  by  intendment^  it  is  not  good.     H.  7 

Jac.  B.   Per  Curiam,  Pen V  cafe.  ]    .  /        ' 

.  [  [9]  8.  If  a^xeturn  upon  an  exigent  in  London  be,  ad  httftingum^ 

tentum  in  Guildbalda  .civitatis  London  tali  die  A.  B.  exatlus  fulty  & 

non 


non  <omparutt^  it  is  not  good,  becaufe  there  are  two  huftings  in  *  Br.  Er- 

London,  one  ^is  de  communibus  placitis,  the  other  is  de  placitis  ^^ll^^\  ct  * 

tcrrae,  by  which  in  fuch  cafe  he  ought  to  (ay  atud  huflingum  de  sr,  ' 

flacsfis  ierra^  or  communiius  placitis^  or  otherwise  it  is  uncertain  Utlagary, 

in  which  huftings  it  is,  and  fo  not  good.     •  6  H.  7.  15-  b.  (kid  to  gI'^.Lu^ 

be  adjudged  erroneous.     11  H.  7.  10.  faid  to  be  ufecl  feveral  times  on  a  reco." 

to  defeat  an  outlawry,  by  leaving  out  of  thofe  words  (conimunibus  very  in 

.#.,-»  ^^    ^  ^  debt,  and 

upon  it,  the  judj:mfnt  (amonf;  the  errors)  was  revcrfed,  for  that  the  flicriff  relumed  that  he  was 
outlawed  in  huliinRis,  and  did  not  fay  in  hnllmgis  tic  communibus  placitis.  Cro.  E.  50.  pi.  a. 
Mich.  28  U  29  Eliz.  B.  R.  Lancelot  v.  Johns.— Ir  was  affigned  tor  error  to  revcrfc  an  out- 
lawry, that  the  procUnati:>ns  of  outlawry  commenced  in  tht  bufiingi  dejomttnmiUti placitii  to  proceed  upon 
the  exigent,  c.nJthrj  tU  LJl  proclamMhn  Kvasin  the  huJiin^nU placitis  Urree  \  and  therefore  ill  for  the 
vaciancs.  But  the  ct)urt  doubted  ;  for  there  are  precedents  that  the  f;ud  huftings  are  held  alterna- 

lim  every  fortnight,  &c.    Cro  J.  660.  pi.  10.  Hill.  20  Jac.  B.  R.  Archer  v.  Dalby. —Palm. 

278.  Hill.  19  Jac.  S.  C.  fays,  that  upon  examining  tv%-o  clerks  of  the  huftings  upon  oath,  they  in- 
formed the  court  that  proclamation  of  outlawry  may  be  made  either  in  placitis  terrac,  or  in  com- 
munibus placitis;  butw/?CTf  it  comm  ncn  in  tU  our,  it  is  rot  tU  courfe  to  cUing:  or  proceed  in  the  other  i 
but  in  cnfe  di  alhctito  comitniUf  the  courfc  is  to  proceed  in  the  next  huftinpt  though  it  he  net  of 
the  fame  nature  as  the  huftifig  wher«  the  proclamation  commenced.  Aiid  the  c6urt  afterwards 
allented  to  this  courfe,  becaufe  tlitt  words  in  the  proclamations  ^tz  ad proximum  buf.in^um  mum  t^cigi 
f>idat, 

ID.  Capias  iflued,  the  IherifF  returned  mh  invent  for  non  eft  tn-^ 
ventus^  and  the  defendant  was  outlawed,  and  this  alleged  for  error ;    . 
and  it  was  awarded  error;  quod  nota.    Br.  Error,  pi.  190.  cites  9 
H.  5.  12. 

1 1.  The  iheriiF  returned  that  cepit  corpus  TV*  N.  and^  one  J.  Sm 
refcued  htm^  and  upon  this  y.  S.  was  outlawed  upon  procefs.^  and  with* 
out  addition^  and  well  in  this  cafe.  But  it  was  reverfed  by  writ  of 
error,  becaufe  he  did  not  return  the  place  where  the  faid  refcous  was 
made.    Br.  Error,  pi.  194.  cites  10  £.  4.  15. 

12.  Proclamation  ifiued  to  the  (herifF,  who  returned  the  writ 
thus,  quod  virtute  ijlius  brevis  proclamari  feci  ad  conutatum  meum 
tentum  tali  dicj  but  does  not  mention  the  year.  This  return  is  ill  y 
per  Curiam.    Br.  Return  of  Writs,  pi.  3.  cites  27  H.  8.  29. 

13.  The  Jheriff' who  vn^  out  of  his  office  returned  a  proclamation 
upon  an  exigent;  and  therefore  the  juftices  held  that  the  outlawry 
was  void  by  the  Ibt.  6  H.  8.  and  awarded  that  no  procdsbe  made 
upon  it.    D.  41.  b«  pi.  8.  Trin.  30  H.  8.    Anon. 

14.  In  debt,  upon  the  exigent  a  writ  of  proclamaticn  ifTued  ac»  Dal.  67.  pi. 
cording  to  the  Ibtute,  and  was  returned fervsdy  but  the  Jherijfhad  3**  J-^-  ^^ 
not  put  his  name  to  the  return  \  and  therefore  the  outlawry  "wafi  chal-  wordsTonly 
lenged.    Dyer,  Brown  and  Wefton  thought  this  Jio  caufe  pf  rever-  the  26  H.  9. 
fal,  it  appearing  by  the  return  that  he  was  legally  demanded;  for  3-C^*"c^ 
the  words  are  ad  comitatum  ineum  tentiicn,  &c.  procbmari  feci ;  |^  )„ Vau 
fo  that  it  appears  to  have  been  done  by  the  iherifF;  and  the  ftatute  made  27  H. 
of  York  only  lays  a  penalty  on  the  fheriff  for  not  fetting  his  name  to  *  which 
the  return  of  a  writ,  but  his  not  doing  it  is  not  error;  Aough  if.  Jj^[2^*^ 
nothins;  be  written,  nor  any  return  made  on  the  back  of  the  writ,  •  Br.  Er- 
this  wul  be  error.    But  Wellh  and  Harpur  contra,  and  [cited]*  ror,pl.  a. 
26  H.  8.  3.  an  exigent  was  returned  farved,  and  the  fheriff's  name  Jf'^  ^*  ^\ 
omitted  in  the  return,  and  held  error.     And  the  clerks  faid  there  L  3  ^  9  J 
were  many  precedents  where  returns  for  this  caufe,  were  adjudged 

A  a  2  infufficient. 


3^9  otiattjijj; 

infufficient    But  Dver  &ud  we  will  be  advifed  of  it.   Mo.  65.  pl« 
176.  Trin.  6  Eliz.  Anon. 

15.  Upon  a  recovery  in  debt  and  outlawry  upon  it,  errors  were 
afligned.  zft.  The  defendant  brought  debt  againft  Lancelot  and 
J.  S«  stnd  the  iheriflP  returned  qucra  non  babent  h9na  aut  catalla 
quod  fummoniri  pfffftnt  \  whereas  it  ought  to  be  per  quod  [qua"] 
fummoniri,  &c.  2dly.  It  ought  to  be  neque  eorum  '^afiquis  nabet* 
3dly.  It  is  returned  quinto  exa£Ii  fuere  per  quod  utlagati  exifluftt, 
whereas  it  ought  to  be  per  judicium  coronatorum  utlagati }  for  they 
are  judges,  and  the  certificate  is  to  be  by  them ;  and  tor  thefe  er* 
rors  the  judgment  was  reverfed.  Cro.  ks.  50.  pi.  2.  Mich.  28  & 
29  Eliz.  B.  R.  Lancelot  v.  Johns. 

16.  A  man  was  outlawed,  aiv)  the  (herifF  returned  that  onfuch  a 

day^  omnes  iff  fingulas  proclamaiiones  fieri  feci^  but  did  notjbew  that 

cnjucb  a  day  be  made  thefirft^  andfucb  a  day  tbefecondj  ice.  and  this 

,  bemg  afligned  for  error,  the  outlawry  was  reverfed.    Goldfl).  97^ 

pi.  1 6.  'Iiin.  30  Eliz.  Anon. 
Cro.  £.11$.  17,  An  exi^t  iflued  into  London.  The  (hcriff  returned  that 
{>aVGh!  3)  ^^  ^  proclaimed  the  party  de  comitatu  in  comitatum  quoufque^ 
lUiz.B.  R.  wbereas  ne  ought  to  (ay  de  bujiingo  in  hujiingum  \  and  it  was  held 
s.  cjicia  per  Cur.  to  be  clearly  error.  Lc.  326.  pL  350.  Trin.  31  Eliz, 
1^^.  B- R.  Marlh*s  cafe.  ^       *-    ^^^ 

247.  S.  C.  but  S.  p.  does  not  appear. 

18.  Capias  utiagat.  was  awarded  25  Eliz.  and  was  returnable  35 
Eliz*  and  (o  merdy  void ;  for  every  capias  ought  to  be  returnable 
the  enfuing  term,  for  the  mifchief  which  otberwife  might  befid  the 
prifoner,  to  be  kept  always  in  prifon,  as  appears  2X  H.  7.  i6.  8  £. 
4*  4*  Dy.  175.  and  then  he  was  never  lawfully  his  prifoner,  and 
mi^t  well  let  htm  at  large.  Cro.  Eliz.  467.  (bis)  ph  17.  Hill*  38 
£Iiz.  in  B.  R.  in  cale  of  Nedor  &  al'.  v.  Gennet. 

19.  A  perfon  was  outlawed,  but  becaufe  it  did  not  appear  by  the 
return  that  the  judgment  of  the  outlawry  was  by  the  coroner Sj  as  it 
ought  to  be,  it  was  reverfed  upon  error  Drought.  Cro.  £.  648.  pL 
3;  Hill.  41  Eliz.  B.  R.  Beverly  v.  Beverly,  cites  21  H.  7.  73. 

20.  Outlawry  was^  reverfed,  becaufe  ift,  it  was  notjbewn  where 
the  outlaw  was  inhabiting*  2dly,  becaufe  it  was  (hewn  that  prula^ 
matijin  was  made,  but  not  that  it  was  made  at  the  pariji  church 
whercy  ice.  Mar.  20.  pi.  46.  Pafch.  1 5  Car.  Anon. 

21.  An  oudawry  was  reverfed,  becaufe  the  place  where  the  coun^ 
ty  court  was  held  is  not  Jhewn  in  the  fecundo  exaiius*  Sty.  J^^u 
Paich.  1655.  Anon. 

22.  Exceprion  was  taken  to  the  return,  that  the  value  of  ^ 
lands  in  toto  was  found,  but  not  the  value  oj  every  particular  pareeU 
Sed  non  allocatur.    Hard.  7.  pi.  7.  Trin.  1655.  Crofi's  cafe. 

tt  fvac  ar^  23.  Error  to  reverfe  an  outlawry  in  high  trcafon  was  afi^ned^ 
nfiieJ  for  iijat  it  did  not  appear  where  the  huftings  were  held;  for  it  is  at  a 
ThT  M^*  court  of  huftings,  without  faying  pro  civitate  London,  The  Qut- 
.,r,f.uJtoii  lawrv  was  reverfed.  4  Mod*  366.  Mich.  6  W.  &  M.  in  B.  R. 
(h-'^wf/W-   tjjc  Jibing  and  Queen  v.  Sir  Tho.  Armlb-one. 

TMtl  not  pro  dviiate ;  and  therefore  the  gutliwiy  was  t^HwM.  %  Biroard.  Kep.  in  B.  %,.  t^%. 
Trin.  i  €eo*  !•  ^^^niu  Ti  X^uffiddi 

(A-  2)  Error. 


Otlatot^K  j2o 


(A.  2)    Error.    Outlawry  void  for  Uncertainty  in  ^rou/*^^ 

the  T'ime.  \ 

[u  TF  an  outlawry  be,  diat  tbe  party  futt  exaHus  at  3  fgviral 
^  iimesy  anno  10  Jac.  and  that  he/uit  quarto  ixaSius  25  die 
februariiy  (^  non  comparuit  without  any  year,  and  quinto  exaSIuf 
fuch  a  day  in  March  lO  Jac.  Though  it  may  be  intended  that  he 
was  quarto  exa£his  in  10  Jac.  yet  an  outlawry  (hall  not  be  good  by 
intendment  \  for  peradventure  the  clerk  would  have  mjule  it  quarto 
cxaAus  anno  8  Jac.  before,  which  had  been  cleady  ill.  M.  14  Ja« 
B.  R.  Chapman's  cafe,  rcverfed  for  this.  And  the  court  iatd,  that 
it  is  not  like  to  the  cafe  of  Co.  4^  of  a  caption  before  a  coroner  in 
the  county^  which  is  intended  9/  the  county^  becaufe  that  is  by  way 
ofexpofition  of  a  word,  bu|:  Here  is  a  defe^^.  j 

[  2.  If  a  man  be  imprifined  at  the  time  of  tbe  outlawry  pronounced,  I'itt.  f.  437* 
it  i$  erroneous,  be  it  in  ouAzwvy  for  felony,  or  in  a  pertonal  a^ion,  ^^^^^^* 
7  H,  6.  25.   38  Alt  27.   3  H.  6.  46.  b.   I  H.  7.  13.  b.  21  E.  4.  co.  Utt. 
73.  b.  ]  »S9-»>.  <«ys 

'  ^        ^  noca»  Che 

original  is  revcxfera  tiet  \]ria;;arie  per  brief  de  error.  But  though  impriioDment  be  good  caiafp  S9 
revere  an  outlawry,  yet  it  mufi  be  by  pmifs  ofLiw  In  invitttm,  and  not  by  confent  or  covin }  for 
^uch  iminifoniDent  ihali  noc  avoid  the  outlawry,  becaufe  upon  the  matter  it  is  his  Qwn  a^ 

He  ou^bi  to  ftj  spider  nj^boft  atfioJjj  tmd  im  wkit  county,  aiitl  if  not  it  IS  nctt  goody  and  he  OuiU  b^ 
haiigetl.  and  ougt  t  to  aver  his  plea.     Br.  Urlagary,  pi.  68.  cites  t  H.  7.  I|. 

This  plea  and  tlie  %  next  belong  nnore  ptvp«rly  to  (A.  4) 

[3.  If  a  man  be  in  tbe  bufinefs  of  the  king  by  commandment,  by  let'-  5.  p.  Br. 
ters  patents,  at  the  time  of  an  outlawry  pronouneed,  it  is  erroneous.  t;tlagary» 
Ji  H.  7.  5.  ]  >Lw.citt« 

and  it  fluU  be  tried  by  the  letters  patents. 

^  [  4.  If  a  man  be  in  Calais^  under  a  captain  there  in  the  king*sfer»  S*  P/  ^^  it 
vice,  at  the  time  of  the  outlawry  pronounced,  it  is  erroneous.     1 1  |J?U  ^ 
H*  7. 5.  2  £•  4.  I.  4  £.  4*  10.  b.  Co.  Litt.  74.  Co.  9.  Ab^ot  de  cectifica- 
Strata  Marcella,  31  •  b  1  tion  of  the 

captain.  Br. 
Utlagary,  pL  79*  cites  11  H|  7.  %.»      S.  P.  |^id«  pi.  47.  cites  a  £.  4*  1. 

5^  At  Ae  feffions  held  at  Lancafter  die  Lunae  if>  feflo  SanAi 
Bartholeipei  apoftoli,  capias  was  awarded  returnable  die  Jovie 
foft  feftum  San8i  Bartb.  and  did  net  fay  proximo  poftfeftum  Sanffi 
Earth,  proximffutuf^  where  it  is  incertain  whether  itfiall  be  the  next 
die  Jovis^  or  a  year  after^  it  is  error.    Br.  £rror>  pU  1^5.  cites  xt 

£•  4. 12. 

^  6.  And  another  capias  W9SrctumaUe  prima feptifnan*  quadr*  Sod 
4id  not  by  prox*  futur^.  it  is  error.  Br.  Error,  pi*  175.  cites  18 
£.  4*  12. 

7*  And^  alfo  a  ad  error,  that  one  feffions  was  held  mejne  between  the 
date  of  one  capias  and  the  return^  where  i|  ihould  be  returned  at 
the  next  fei&ptis  1  and  per  Cur.  it  is  (srror,  v^reforc  it  was  awardeii 
that  the  record  ibould  be  rf^t^c^  and  the  party  reftored  to  all  that 

A  a  3  he 
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be  loft  by  the  fame  judgment.    Br.  Error,  pi.  ^75.  ciMs  18  £• 

8.  Exception  was  taken  to  the  return  of  an  .outlawry,  that  the 
outlawry  is  recited  to  have  iiTued  at  the  Feaft  of  the  Converfion  of 
St.  Paul  in  1653,  tviibout  faying  in  what  jear  of  our  Lord  Chrift- 
Sed  non  aUocatur;  for  1653  muft  relate  to  the  yeaur  of  our  Lord, 
and  can  have  no  other  intendment  Hard.  6.  pL  7.  Trin.  1655. 
Crop's  cafe. 


•  [A.  3]  Hovf  itjhatt  be  [expreffed.] 


FoL  804. 


[  I.  T  F  the  record  be  that  afitru  is  outlawed^  it  is  erroneous  ;  for 
*  tbe'ought  to  be  waived. .   M.  14  Ja.  B.  R.  between  f  Hai- 
man  and  bis  wife  and  Cotton.    The  judgment4everfed  for  this.  J 


•  There  is 

no  letter 

to  this,  nor 

to  any  of  the  diyi^ons  in  Roll,  tiUyou  come  to  (6) 

t  Roll.  Rep.  407.  pi.  41.  Trin.  i4jac.B.  R.  S.  C.  by  name  of  Haiman's  cafe.-— 3  Bulft.212, 
213.  Anon,  feeihs  tobe'S:C.         '   •  .  •   '    » 

When  a  feme  is  outlawed,  (he  is  faid  waived  fuafi  reHfia  ab  leg4^  and  not  outlawed  as  a  man  is  9 
for  a  feme  is  netfivorn  at  tbs  itets  as  a  mam  (hatl  bcj  therefore  the  omh  vtitbin  liot  lawy  and  the  otbtr 
n^f  Br.  Utlawr/f  pi.  70.  cites  F.  N.  B.  i6i.        Co.  Litt.  11s.  b.  S.  P. 

2.  Error,  &c.  to  reverfe  an  outlawry,  for  that  die  capias  was 
awarded  againfl  2  men  and  two  womerij  and  lb  to  the  exigent,  and 
the  return  was  ideo  per  judicium,  &c.  utlagatijunt ;  whereas  for  the  ' 
women  it  ought  to  have  been  waviaia  funt ;  and  the  outlawry  wa» 
reverfed.  Cro.  J.  358.  pi.  17.  Mich.  12  Jac  E.  R.  Middleton'^ 
Cafe, 


see(A»»)   [A.  4]      W6at  Per/bns.     J»  re/peff  of  the  Place 
pL»,3H.*      nvhere  they,  are  at  the  Time  of  the  Outlawry^  Jhalf 

hs  hound  By  iii 

See  the  note  [  j,  T  F  a  man  be  over  thejea  in  the  Hng*s  fervice^  by  bis  letten 
fra^^and  *°"        '       patents,  Of  v^ith  any  capuin  of  the  king,  at  the  time  of  the 
(A*,  a)  pi.    odddwry  pronounced,  it  is  erroneous,     2  £•  4.  x.  xi  H.  7.  5.  26?' 
*'  3-  &  4-     H^  6.  Error  27.  ]  .  ' 

*r2.'  If  a  man  goes  overthefea  of  his  goodwill  fir  bis  pUefurey  ' 
or  for  his'own  private  hu/in*fs^  and  mtfiar  the  bufinefs  of  the  hng  or  . 
Tialrn^  and  then  the  exigent  is  awarded  againft  him  tor  felony  an^  . 
is  outlawed,  he  being  there,  yet  it  is  etMu^eous  as  well  as  if  he  ha4 
been  therefor  the,  buftntfsof  the  realm:}  for  he  bekig  there  he  canr- 
not  take  conufance  of  the  proclamations.  H.  15  Jac.  o.  R.*  Carter's 
cafe  adjudged,  and  the  oudawry  reverfed,  tfadugh  it  was  faid  by 
)the  clerks,  that- in  all  the  precedents  (ttxtept  one  Skkrow*s  cafe  in 
jgt3  El.  which  wad  adjudged  accordingly  to  this  judgment}  it  is 
alleged  'tha^  he  wals  over  die  fea  ia»ti4e  boiiReift  o£.tbe  king  cr 
xcalm.  J  ,    '  f^  * 


[  3.  If  a  man  be  wd!^ed  of  felony,  and  after  tbi  ix:ient  pro-  J,';<^  J-^f  4- 
nouncci  departs  voluntarily 'out  of  th'e  realm  to  the  parts  .^wr  tne  .^^.^rding- 

fea,  without  any  bufnefs  of  the  king  or  realm,  and  then   thecut-  ly-x  Roll. 

Wv  is  pronounced  ^g^.Tii\  him,  he  fliall  never  avoid  this  outlawry  |e^.  i^^^M*. 
by  writ  of  error,  inafouch  as  he  was  here  at  the  time  ot  the  cxi-  ^^^^^^^  ^ 
gent  pronounced,  by  which  he  had  conufance  of  the?  ^f-f^ ;^'^  T'^^wT 
which  he  was  charged^  for  otherwife  every  one  may  defea  he  a.^to^.th.s^^ 
courfe  of  iuftice  by  his  own  ad,  and  remain  beyond  lea  tui  tae  .^^^  ^^^^^^ 
witneffes  who  are  to  prove  him  guilty  are  dead,  and  then  to  corne  oa jUcbu. 
back.  Hill.  IS  Jac.  B.  R.  in  Carter's  cafe,  refolved  per  Cunam.]  f^«^*-f  ^^« 
[  4.  But  otherwife  it  is  if  he  went  bsyond  fea,  in  the  hufmefi ^  r  -^2  ] 
the  king  or  realm  after  the  exigent  prpnounced,  and  before  the  ^^  j  ^5^^ 
outlawry ;  for  there  the  outlawry  12  erroneous.     Hill.  15  Jac.  15.  K.  pi.u.  s.c. 

^^       ^  \  r  1  /^'--T  but  S.  r. 

m  Carter's  cafe,  agreed  per  Curiam.  J  ^^^^  ^ot 

appear. ^  Roll.  Rep.  ii.S  C.  Arg.  f.ys  that  fuch  b.Ke  ^''^'^^''' ^\^X:tli'^t^^^^ 

ilr^^.^.    ..  and  z6  H.  6.  Error  18-  where  he  ailcgc.  tli.i  he  nv»s  '^\}^'l^r'^':^^^^^ 
he  mull  have  a  certificate  from  the  captain,  and  tiiat  9  H-  4-  3-  a«^  "^  "'  4   «  ac.or<im&iy. 

[  S.  But  in  the  cafe  before,  where  he  departs  voluntarily  before  iRoH. 

.  the  outlawry,  and  alter  the  exigent,  if  he  brings  writ  of  error  he  may  f^l ;  ^; 

affi^n  for  error,  that  be  was  over  the  fea  tempore  promulgatioMS  uU  ^.^f^j^ed 

/'^   ^^    -    .  i-Z  tv      i-__:ri-- ;/»,;«  frViP.  TMlrn  2rter  the  that  the 


reverfed.  1  outlawry 

fed ;  hut  by  ^n  the  jumcoe,if  the  attorney  had  confeffcd  thai  he  went  over  fe^/"<=  ^^'S'-JJ 
awarded,  then  the  outlawry  could  not  be  reverfed.  but  uow  thi.  covm  docs  '^l^'^^^l;—^'''^f 
kine's  attorney  might  have  replied  that  after  the  exigent,  and  before  t»^c  outlawiy  ^^^'^^^^^^ 
he  departed  ;  but  fmce  he  has  cemftlTed  the  plea.  &  non  conrtai  cun»,  that  he  de^artca 
after,  therefore  the  outlawry  was  reverfed.    Cro.  J.464#  8.Q. 

r  6.  If  one  be  imbnfonedwho  isfuedin  an  a^ion,  and  brought  to  Note, 
the  bar,  and  demanded  if  he  will  appear,  if  he  wiU  not,  but  after  is  ^J^ff^^ST 
outlawed,  this  imprifonment  is  hot  any  error.     M.  8  Jar.  B.  J  aijainft  a 

man,  in  prifon.-at  the  pmycr  of  the  part;r,  he  fliall  be  brought  to  the  bar  to  anfwif  (o  the  aaioa 
of  the  plaintiff,  in  avoidance  of  the  error.     Br.  Utlagary,  pi.  60.  cues  14  «.  0.  54- 

[  7.  P.  6  E.  I.  B.  Rot.  25.  Revccatio  utlagariarum  diver/arum,  ck  ;  p^,^^* 
^uo  ipft  babuerunt  terras  in  cbmitatu  pradi^o  quamvts  vtcecmcs  re.  ^        ^^ 
turnavit  *  hiiudulenitr  quod  nonfvmt  invent!  nccT  aliquid  habueruat, 
tf  quod  rejiituantur,  i^c.  T  , 

8.  5  E.  3.  cap.  13.  enafts,  That  //  any  will  defeat  an  outlawry 
by  reafon  of  imprifonment  tflfied  by  the /heritor  others  haying  no  re- 
lord,  let  the  party  yield  himjelf  to  prifon',  and  then  the  jupces  jbaU 
£aufe  the  plaintiff  to  appear  at  a  certain  day,  at  which  day  the  aver- 
mnt  iffuch  outlawed perfonjball  be  received,  andfo  alfojball  the  king  I 
€ounfel  or  projecutor  have  their  averment  againjlfucb  teflunonf. 

9.  26  k  i.  cap.  13.  enaas,  that  all  proofs  foutlirwry  ubebai  'A  ,«f- 
#r  tnade  within  this  realm  agamjl  •  any-  offenders  m  treajon,  oemgr^*  whether 
fident  or  inhabiting  out  of  the  limts  of  this  realm,  or  in  any  of  the  t^efe  ft  a- 
farts  beyond  thefeas,  at  the  time  of  the  oUtla%urj  pronounced  againjt  utei  ex. 
them,  fttaU  be  as  good  and  effeHual  in  law  to  all  intents  and  purpojes,  ^^^^^^^^^ 
fis  iffuch  offenders  had  been  xefdint,  and  dwelling  within  this  realm  at  generally, 
At  time  offuch  proceft  awarded,  and  outlawry  frmunced,  vn.  at  coin. 

A  a  A  10.   I  nc 
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won^^f  10.  The  ftatute  of  5  &  6  j£.  6.  cap.  11.  is  in  the  (ame  words. 
red  bylhi  And  cnaas  further,  that  tftbi  tarty  fi  to  bi  outfaweJ^  JbaU^  within 
25  E.  3.  one  year  next  after  the  fatd  eutCnvry  pronounced^  yield  bimfeif  to  the 
or  only  Co  Cfjtef  Jiiftice  of  England  for  tie  time  beings  and  offer  to  traverfe  the 
tr&i^ns  indUlment  or  appeal  wbenon  the  /aid  outUnury  Jbatl  be  pronounced  at 
made  fo  by  i^  oforejaid^  that  then  be  fiall  be  received  to  the  fame  traverfe^  and 
the  faid  bging  tbereujpon  found  not  guilty  by  the  verdiSt  0/12  men^  be  Jhall  be 
luto^oa  ^^^^h  acquitted  and  difibarged  of  the  faid  outlawry^  tic. 

was»  th:ic  they  extend  to  all  treaibny  by  reafon  of  the  wordi  (againft  any  offenden  in  treafons.) 
D.  ^%^,  a.  pi.  4q.  HiU.  ii  Elix.  Anoo.-«— 3  Ind.  32.  cap.  ft.  aod  2i6,  cap.  101.  S.  P.  and  cites 
S.  C.— — a  Hawk.  Fl.  C.  460.  ca|ib  50.  f.  8.  accordingly. 

One  outlawed  for  high  treafon  went  beyond  fea,  and  was  taken  at  Leyden  in  Holland,  and 
brnn^hc  inti  Englanti,  and  being  brought  to  the  bar  of  B.  R.  defired  leive  of  the  court  to  rc- 
verfe  Che  outlawry,  and  be  tried  by  virtue  of  this  llatut  of  E.  6.  He  allcdged  that  it  was  not  a 
year  fince  he  u  as  outlawed,*  and  therefore  dcfired  the  ben?fi  of  this  law  ;  but  the  fame  was  de- 
nied, hecaufe  he  did  nt*t  render  bimfeif  according  to  tlie  (Utute,  but  was  apprehended  and 
bnmght  bcfi>re  the  Cliief  Juftice.  And  thereupon  a  rule  was  made  for  his  execution  at  Tyburn, 
which  was  done  accordingly.  3  Mud.  47.  Tjin.  36  Car.  z.  B.  R.  The  Km^  v.  Sir  Thomas 
Arn>ftrong. 

The  defendant  wa«  indicted  for  liigh  tt  eafon  in  countcrfeiring  the  king's  ciiin,  and  outlawed 
in  February  lall ;  and  woidd  ailign  fur  error,  that  he  was  out  of  the  I'ealm  at  the  time  of  the 
tMitla^ry  But  that  being  ohje^ted  to,  lie  faiJ,  I  do  now  furrender  myfelf  into  the  liands  of  the 
Chief  Juftice,  in  purfuancr  or  the  (tttuce  of  .c  &  6  £.  6.  ir.  and  am  ready  to  traverfe  the  indift- 
mcnc  t  and  pray  that  my  render  may  be  recorded.  But  the  Attorney  General  oppofed  it,  and 
laid  that  when  the  outli wry  was  laid  before  him,  lie  fhoold  offer  fome  sealons  to  Ihew  that  the 
prifoner  was  not  within  the  benefit  of  that  adt  The  Court  faid  they  could  not  allow  fuch  entry ; 
for  tHat  wonld  be  to  admit  his  furrender  good,  which  was  in  difpute ;  but  an  entry  was  mads 
thv:s,  viz.  memorandum,  the  prifoner  being  brought  up  by  the  keeper  of  Newgate,  charged 
with  a.)  indidment  of  high  treafon,  and  aliedgiag  that  he  was  outlawed  for  the  fame,  and  that 
he  wufc  beyond  the  fea  at  tite  time  of  the  outlawry,  has  offered  to  fnrrender  bimfeif  up  to  the 
Ciiief  Juftice,  and  to  traverfe  the  indiAmenti  and  then  he  was  renandcd  back.  Barnard.  Rep. 
in  B.  R.  79,  Mich*  %  Geo.  ft.  1718.  The  King  v.  Jolinfoo 

[A.  5]  What  Per/on:  may  be  Outlawed. 


[  I.     AN  infant  of  the  age  ofj^  maybe  outlawed^  and  it  is  not 
Jt\.  erroneous,  D.  i,  2.  Ma,  X04-  12.  J 
greedMich.      [  ^'  ^^^  ^  infant  within  the  age  of  i^  cannot  be  outlawed ;  for 


^  H.  5.  Ui-  if  be  be  it  is  erroneous.  D.  i^  2.  Mar.  X04.  xo.  X2.  3  H.  5. 
Uwry  1 1.     Fitzh.  Utlagary  jr.] 

a^^nft^jtt'^  [  3.  But  the  outlawryof fuch  inftnt  is  not  voidyit  being  a  record» 
infant         but  Voidable  by  error.  *  D.  j.  £!•  239.  39.  J 

within  tho 

age  of  I  a  years,  of  felony  or  trefpais,  is  wnd }  and  to  this  agrees  HiU.  .38  B.  ).  ^.  ind  that  an 
infant  outlawed  ftiaU  not  be  imprifoned.  And  it  appears  that  the  law  wto  fo  mthe  time  of 
B^adon,  who  fays  in  lib*  3.  Tra6t.  t.  cap.  xt.  foh  115.  Minor  vero  St  qui  infra  ctatem  ta 
annorum  fuerit,  utlaiiari  non  poteft,  nee  extra  legem  poni ;  quia  oaU  talem  sKatem  non  eft  fub 
lege  aliqua  nee  in  deoenna.  Theloali's  X^  of  WriOy  1U>.  x.  cap.  15.  C  X9.— -Co.  Litu  XftS. 
a.  fq)  S.  (*.  «nd  cites  BradUa  accordingly. 

*  And.  10.  pL  ftft.  Hawtry  v.  Aochrr,  S.  C.  accordingly.       <Mo«  74*  pi.  to$.  S.  C«  accord- 
ingl;^ 

8  P.' Br.  [4.  An  ^  abbot  or  prior  ought  not  to  be  outlawed.    39E.  tib* 

cites  39E.  3. 13.— •$.?.  Br.  Exigeot,  pi.  ft.  cites  ft6 R.  8.  y.^— S.  P.  Br.  Exigent,  pi  ju 
cites  F*  N.  B  tit.  Debc— — S.  P.  Though  he  be  returned  nihil  in  the  firft  county,  and  is  return 
ned  Uihtl  upon  a  ceftatum  in  a  foreign  county  alfcs.  Xbid.  pi.  3.  cites  .17  H.'  8.  fta.— But  Ibtd. 
|d.39.citesi4H«6bax»   That  exigent  ddcs lie ifaiiiftaa abbots  per  Jooo  and  Newton. 

♦  S.  In 


5.  In  trcfpafe  it  was  agreed,  that  proccTs  of  (Aidawry  bv  capias  ^T*^'**?*' 
and  exigent  does  not  lie  againji  a  *  corporationj  as  mayor  ana  +  com-  P**^^*  ^"— 
monalty  &c.  but  dtftrefs.    Br.  Corporations,  pi.  x  incites  45  £•  •*$.?.  Br. 

3.  2.  3.  ^tlagarjr, 

:t9  E.  3.  1 3.— Exigent  lies  apnnji  a  mayor,    Br*  Exigent,  pi.  39.  dtes  14  H.  €•  at« 
1 5.  P.  Br.  CorporJtionSi  pi.  43.  cites  x%  Alt  67^—— Br.  Exigent,  pL  60.  cites  S.C..aiid  %i  E* 

4.  14.  accordingly. 

6.  Mai/jpemors  were  outlawed  by  exigent  upon  their  mainprize» 
andyet  tjiey  were  not  parties  to  the  original,  fir.  Exigent,  pL  56* 
cites  8  H  4  7.    ' 

7*  Prcv^efs  of  outlawry  lies  not  againft  an  earl  or  baron ;  for  it  is  s,  p.  ^r. 
intended  that  they  are  fufficient.    Br.  Exigent,  pi.  72.  cites  Old  Exigent,  pl« 
Nat  Brev.  tit.  Debt  5:«««»^ 

■  iS.  P.  and  fo  of  u  duke  or  comteft,  n^t  only  bteaujc  it  is  intgnJed  tbr.t  ibey  bavl  hnds,  hut  for  Ae 

d^ity  which  is  in  them  ,  for  it  was  brought  againft  the  baron  and  his  feme,  countefs  of  B«  3r« 
Ivxigenc,  pi.  37  cites  14  H.  6.  t* 

*  But  if  rtjious  he  tcturmd  uporn  a  duhf  bgron^  or  hrd^tettatfball  i^ut  ag.iinft  him /or  the  <Mf«M^. 
But  adds  nota,  thr.t  generally  capias  does  not  lie  againit  a  lord ;  for  he  is  intended  fufficient  to 
be  diilrained ;  but  for  contempt  capLis  lies.  Br.  Exigent,  pi.  55.  cites  11  U.  4.  14,  15,  and 
a  H.  5. 14. 

If  a  nobleman  be  indi^itd.  Mid  catmt  he  foimdf  procefs  of  ontbwry  ihall  Ve  awarded  againft  Mm* 
per  legem  terrae,  and  h«-  (hall  be  outlawed  per  judicium  coronacorum ;  but  he  (hall  be  tried  per 
judicium  parium  fuonnn,  when  he  appears,  a  loft.  49.  ■■  3  Inft.  31.  S.  P.  ■  a  Hawk* 
424.  cap.  44.  f.  16.  S.  F.  fays  it  feems  to  he  clear,  that  if  a  peer  ablents  himfelf,  and  cannot  bo 
found,  he  may  be  outlawed  per  judicium  coronatonim,  JeC. 

Where  in  a0ife  againft  a  peer  a  difletfm  was  found,  the  judgment  was  ideo  cainatur,  it  was 
alledged  for  error,  that  a  capias  pro  fine  lies  not  againft  a  peer ;  but  the  court  br  Id  it  good ;  a 
fine  being  given  in  this  cafe  upon  the  ftatute,  and  no  pcrfon  befng  exempted  therein,  it  ihall  bind 
a  nobleman  as  well  as  any  other.  And  for  a  cmtem^t  a  capias  Iseragainft  a  nobleman,  and  this 
fine  is  for  a  contempt  to  the  law,  and  fo  is  i  H.  5.  and  judgment  was  affirmed.  Cro.  £.  170. 
pl.  9.  Hill.  32  £liz.  B.  R.  The  Ld.  Scafibrd  v.  Tbynne.— -»!(o  in  debt  againft  a  peer,  who  fkaded 
rnn  e/lf^um^  winch  was  found  againft  him,  and  judgment  was  ideo  capiatur,  and  held  w«U,  n 
fine  being  due  to  the  queen.  And  judgment  affirmed.  Cra  £.  503.  pL  a6.  Mich.  38  &  39 
Eliz.  B.  R.  The  Earl  of  Lincoln  v.  Flower.— >In  cafes  of  contempt  capia!i  lies  againft  them  1  per 
Cur.    6  Rep.  54.  a.  Mich.  3  Jac.  in  the  Star-Chamher,  in  the  Countefs  of  Rvttond's  cafe. 

A  peer  was  imSatdfor  incrodclnitg  om  the  higimfny.  Exception  was  taken  lor  mt  laying  of  wltft 
place  he  was.  Sed  non  allocatur  {  for  the  procefs  of  outlawry  lies  not  againft  him,  bnt  diftre^  s 
and  fo  it  was  rul^  in  14.  Paget*s  cafe.  C|o.  £.  148.  pL  x6.  Mich.  31  le  3a  BlUb  B.  R.  The 
Lord  Dacres's  cafe.  ^  T  '^  9  ^1 

8.  Procels  of  outlawry  does  nrt  lie  againft  a  knifiti  for  it  is  Br.  £xi* 
intended  that  he  is  fuffieienr.    Br.  Exigent,  pL  72.  cites  F.  N.  B.  ^^'^* 
tit.  Debt.    JSir/  Brooke  fays  this  does  not  Md  good  at  this  dayi  g.  y.  Th:a 
for  knights  are  outlawed  (^ten  times.  capias  lies 

againft  a 
kaight  \  for  a  man  may  be  a  knight,  and  have  no  lands,  and  therefore  i^on  a  teftatum  a  naa 
fiull  have  elegit  in  a  foreign  county. 

9*  If  a  bijkob  \icfuid  in  a  county  where  be  has  mtbingf  and  the  Cafim  does 
Jberiff  returns  him  nicbil^  where  be  has  land  in  the  county  palatine  of  m  ^^ 
L.  or  Ci  where  writ  of  the  king  does  not  run;  upon  uich  retum,  ^^^^ 
procefs  of  outlawry  mall  not  imie ;  for  he  is  a  peer  of  the  realm,  ihongbtm  be 
and  therefore  exieent  Ihall  not  ifTue  i  (aid  by  ibme  of  the  juftices  in  returned 
At  Exchequer^^Chamber.    Br.  Exigent,  pl.  47.  cites  5  £.  4. 108.     ^^f* 

mud  is  returned  nichil  k^m  a  teftaotm  in  a/oreigm  emmty  edfe*  Br.  Bxigenr,  pL  3.  citef  ay  H.  S.  %%• 
■  '  Wor  procefs  of  outlawry  dOd  not  lieagaiaft  an  arcbbUbop.  Br.  Exigent,  pL7a.citet 
F.  N.  B.  tit.  Debt. 

€»nira 
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Con^apgradventt^ttf^hlJbdpjtfirAior  Irtland;  for  they  arc  not  peers  of  the  realm,  no  more 
than  a  biihop  of  France.    Br.  Exigent,  pi.  47.  cites  5  E.  4.  io8. 

Bui  itpem  rtcavtry' af^airt/l  a  bijhcp  a  nunjbail  Bjvt  titgit,  but  not  capias  ad  fatisfaciendum.  Br. 
Cxigenc,pL  3.  cicot  17  i^.  8.  aa. 

Butifrtf'  10.  Capias  docs  not  lie  againft  a  lord  of  parliament  though  he  be 

aui  be  r«-    returned  nichil  in  the  fir  ft  county,  and  is  returned  nichil  upon  a  tef- 
aZ-d^     tatuih    in   a  foreign  county  alfo.     Br,  Exigent   pi.  3.  cites  27 

capias  lies 

for  the  contempt..  Ibid-      ■     -And  exigent  lies  againXl  a  lord  of  parliaments^  if  he  ^  nef  certtfed 

a  lord  ofparliamat.    Ibid., 

If  a  lord  of  parliament  be  outlawed,  it  is  error  as  it  is  held.  But  Brooke  Ja^s  U  bui  htatd  tNr 
Jtmedefamcintt  gurjuoru    fir.  Exigent,  pi.  7a.  cites  F.  N.  B«  lit.  Debt. 

Ld.  Raym.        ix,  Afonigner,  that  never  was  in  England'^  was  outlatvedin  an 

^^•349-     adion  on  feveral  promifes  for  goods  fold 'and  delivered.     But  fee 

Carth.*459b  Mich.  loW.  3.  B.  R.  Matthews  v.  Erbo. 

[  325  ]  [A.  6]     jit  what  Time  they  fhall  he /at  J  Outlawed. 

[  l«  T\    15.EI.  317-  b.  Puttenham  brought  covenant,  and  defendant 

■*^*  pleaded  an  outlawry,  which  was  certified  that  the  exigent  , 
was  delivered  to  the  plaintijf  there-^  but  was  not  returned  at  the  day\ 
but  thereupon  tejlatum  fuit  in  curia  pro  regina  that  he  was  outlawed  \ 
and  after  the  defendant  relinquished  the  plea  of  the  outlawry,  and 
pleaded  in  bar ;  for  the  outlawry,  certified  as  above,  fhall  be  fuffi* 
cicnt  as  to  the^ueen^  but  (hall  nqt  be  fo  againft  every  fubjeiS.  ] 
S.  P;  And.  [  2.  By  this  cafe  it  appears,  that  a  man  cannot  plead  an  outlawry 
M"  ?  '&     '"  difibihty  of  the  perfon,  unlefs  the  exigent  be  returned.  ] 

5  Etiz.  Lambeit>.  Proftor.  >  ■  NoneAould  be  outlawed  till  after  the  exigent  he  rcturnedi  for  the 
enquiiriog  after  him  in  the  connty  is  in  order  that  he  may  appear ;  and  therefore  if  he  does  appear 
at  the  return  of  the  exigent,  the.Uw  is  fatisfied,  and  the  outlawry  muit  not  be  recorded  agaiiift 
him.    G;Hift.  of  C.  B.  159.  cap,  1 7.  3  New.  Abr*  76a.  tit.  Outlawry,  S.  P.  in  much  the 

fame  words. 

Tlielpal's  3.  In  mortdancejlor  the  defendant  pleaded  outlawry  in  the  demons 

I>ig..!ib..  j^^f'^  jy^j  vouched jhe  record  of  the  coroner'^  but  becaufe  the  exigent 

Lwfclm  was  not  returned  in  bank,  and  becaufe  it  was  not  returned  famong 

5.C.  but  the  records,]  therefore  non  allocatur.'    Br.  Nonabilltie,  {4«  2j.  cite^  . 

thftbook      28Aff.  49. 
ismitprmt*  ^^ 

ed|  a^  ia  aS  AfT.  (4. 9.)  where  it  Ihould  be  (49.) 

s.  p  or  4*  Before  the  defendant  can  difable  the  plaintlfF,  the  outlawry  mu/t 

that  the       appear  of  record}  and,  th^  judgment,  after  the  quinto  exa£tus  given 

outlawf7     by  the  coroners  in  the  county-couit,  is  not  fufncient,  until  the  wrft 

by  Tccrtir*  °^  exigent  be  returned,  and  the  outlawry  appear  of  record,    Co. 

orah.  Co.     Litt.I28.b. 

liitc.  288.  b.— — In  cafe  of  treajit  or  fehivf,  if  anjT  pcrfOn  be. outlawed,  the  Judgment  npon  ttie  ex-  . 
igeot  at  the  5th  bounty  court  upon  deniiltof  the  piity  i.«,  ideo  3cc.  fer^udicmm  torofkttoris^omtd' 
regis  con^t^t  j>r4eAifP  iuldgmius  ^r  VQiieb  writ  bemg  duly  returned  of  record  by  the  IherifF,  the . 
paxty  ih^y  have  (he  like  corporal  puoifhmeiit,'  and  (hali  lofe  and  forfeit  as  nmch  as  if  he  had  ap- 
peared &Cto  aod  Judgment  had  l^en  given  agamft  liim  in  cafe  of  treafon  or  felony  refpe^ively. • 
And  note,  that  in  thefe  words' (ideo  utUgituf )  "both  the  ebrporal  punilhments  and  forfeit nre  alfo 
n^t  ti;i|plied.   3  Inft.  aia.  ^Serjeant  Hawkins  fays  ic  feems  agieed,  th4it  when  a  judgmeutof 

outlawry  £ur  treafon  or  felony  afpeqr;  pf  record  by  tbefKzriJf  's  return  of  toe  U'(fr^,  the  party  is  as 

much 


mucl)  attainted,  and  Ihall  forfeit  andlofe  as  much  as  if  fentence  had  been  given  agalnft  him  upon 
verdidt  or  cimfeilion.  And  it  has  beea  holden  to  be  the  fan}e  if  it  appears  not  by  fuch  return 
but  only  by  the  coroner's  return  of  a  certiorari  to  th<^  directed  to  .certify  wheChor  the. party 
were  outlawed  or  not.    2  Hawk.  PI.  C.  446^  447.  cap.  48.  f.  22. 

5.  Pophamfaid  it  is  dear  that  if  an  exigent  be  awarded  againft  A. 
and  after  he  is  quinto  exa£ius^  ^ni.  before  tbt  return  of  thp  exigent 
A.  dies  J  yet  the  outlawry  ^  Jhall  Jiandm  its  force^  and  (hall  not  be 
reverfeds  for  judgment  was  by  coroners  upoi>.tlie  quinto  exaflusy 
and  they  may  certify  the  outlawry.  But  otherwife  if  A.  had  died 
before  the  quinto  exa£lus^  which  was  not  denied.  Noy.  49.  Hart*  ' 
land  V.  Yates. 

6.  The  defendant  not  having  appeared  before  or  on  the  return-  • 
day,  the  (hcrifF  a<StualIy  returned  him  outlawed  before  a  fuperfedeas 
iflued.  The  queftion  wa§  whether  fuch  retuYn  (hould  be  conclu- 
five  to  the  defendant^  or  whether  he  had  not  4  days  after  the  re- 
turn of  the  exigent  to  appear  and  put  in  bail,  and  fo  the  outlawry  on 
the  return-day  irregular :  for  the  plaintiff  was  cited  a  cafe  in  pointy 
which  had  been  determined  latelv  in  B.  R.  between  Sansoms  and 
Gore.  And  there  Ld.  Ch.  J.  Raymond  declared,  that  the  re- 
return  of  the  exigi  facias  on  the  return-day  was  conclufive,  and  re- 

fufed  to  relieve  the  defendant.    But  the  court,  on  hearing,  counfel  [  326  J 

on  both  fides,  (notwithftanding  that  cafe)  held  that  by  the  prai&ice ., 

of  this  court,  defendants  always  had  till  the  quarto  die  po/f  toapffeifr 

to  the  exigent ;  and  ordered  that  the  outlawry  fliould  be  difcharge^  at . 

the  plaintiflPs  cxpence,  but  gave  no  cotts  to  Ae  defendant.    Rep*  * 

of  Prac.  in  C  B.  28.  Eaft.  1 1  Geo.  i.  Colt  v.  Hall. 

[A.  7]    By  'ifi&om  [the  Judgment  jhajl  6e  given.} 

*  » 

f  I..  'Tp  H  £  judgment  inan  outlawry  in  thf  hujlings^  by  the  cuf-'p,  ,,y  ^ 

'■'    ^tom  of  London,  is  given  by  the  recorder^  and  not  by  the  pi. 6. Mich, 
coroners.    D.  15  El.  317.  b.  by  the  fecundary.  J  rt*  V 

teoham's  cafe.  '  *iS.  C«  cited  8  Rep^..  126.  a.  in  the  caie  of  the  City  of  London.— —la  Lon* 
don  the  judgment  is  ideo  utlagetur  per  judicium  recordatoris.    Co.  Litt.  288.  b. ' 

[.2.  But  in  Qtk^r  counties yhy  the  common  law,  judgment  in  aa.  ^\^'  ^^ 
outlawry  is  given  by  the  coroner*  ]  ^  ,        Litt;a88.  h. 

3.  When  the  exigent  went  out,  it  was  to  be  fued  to  the  county  5  New 
where  the  perfon  ireally  was,  for  there  the  tranfitory  a£lion  was  ori*  ^^c-  769- 
ginally  laid ;  for  the  creditor  was  to  follow  the  debtor  wherever  he  ^^^^l"^ 
was  to  be  found ;  and  becaufe  the  outlawry  was  only  firft  for  trea- 
ioju  felony,  or  very  en0.rtttous  trefjnfles,  therefore  the  procefs  viras 
^o  be  at  the  torn^  which  was  thejberiffs  criminal  court ;  and  this  held 
not  only  before  thejheriffy  but  before  the  coroner Sy  who  were  {he  ancient 
eonfetvators  of  the  peace j  being  the  beft  men  in  every  xounty  to  pre- 
side with  t^e  (heriitin  his  torn,  and  they  pronounced  the  outlawry  upon 
■"-     a»fftiorC.U.  13.  cap.  a.  . 


[A.  80 


326  Qtlatots* 

fee[A,w]  ^A*  8]    In  nvbat  ASkns  they  may  be  outlawed. 

At  the  Common  Law. 

Br.PnctA,  [  I.     A  T  the  common  law,  procels  of  oudawry  was  onfy  in 
at«  si  C.  -^^  ^''  tc^iVA  wtnfid^tojid  vi  i^^rmis.    35  H.  &•  6.  b.  J 

— itdid  *        [2.  Alfo  outlawry  lay  foe  femj^  becaufe  it  was  contra  paean* 
MJS^m     35H.t.6.b.] 

the  con* 

waaiUm  ia  soy  aftioay  unlefs  in  trefpifs  vi  le  trinity  and  in  account  1  per  F^drfax.    Br.  Exigenit 

pLci  cites  aa  £.  4.  II. 

Till  a  good  while  after  the  eon<{ueft»  nboe  could  be  outlawed  but  for  felony.  And  after,  ia 
BnAon's  time»  and  fomewhat  befofCi  proeefs  of  outlawry  W4S  ordained  to  lie  in  all  a^liont  that 
were  quare  vi  U  armtt.  which  Bra^lon  calls  deli€ta  i  for  there  the  kins  Oiall  have  a  fine.  €•• 
tilt.  laS.  b.  ^ 


f4s 
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3*  Alio  it  lay  ia  writ  rfdifceiu  becaufe  it  u  in  nature  rfa  tref* 
5.    35  H.  6. 0.  b.  ] 

[A.  9.]     [In  what  ASfions.]    By  Statute. 

[  Zf  Y  N  tri^f$j0r  tntry  uU  ingreffus  n§n  daiur  per  kgem^  no  out* 
'-  lawry  lies,  becaufe  it  is  not  vi  t^  arnds.    35  H.  6.  6.  b.  ] 
Br.  Tor-  [  2.  Otherwife  if  the  writ  fnppefet  that  be  enured  with  Jheng 

37  H.  6.  aj.-— ^1  Hawk.  PL  C*  30s.  c:ip.  ty.  A  113.  fays  he  takes  it  to  be  cerlain  that  pro«^ 
eels  of  ovtlawfy  lies  in  aU  indiAments  of  trefpafs  vi  U  armiit 

3.  By  18  Ed»  3*  cap.  I«  an  exigent Jhall be  awarded againft  there* 
eewers  of  the  iinjgs  wool  or  money^  who  detained  thefanuyand  againfi 
tbofe  who  export  wool  not  cocketedy  or  without  euftomy  againft  con^i^ 
rotors  or  confederators  of  fuarreU^  thofe  who  commit  riotSy  who  tring 
infalje  money^  if  they  cannot  he  brought  in  by  attachment  or  di/irefi 
and  not  againft  any  other* 

4*  By  18  £d*  3*  cap.  5.  no  exigent  JhaUifJuM  where  one  is  indUled 
of  trefpafs  unlefs  it  be  againft  thepeace^  or  for  offences  againft  the  hft 
nunttonedjfatute, 

5.  By  iivcrk  JlatuteSy  procels  of  outlawry  dodi  lie  in  account^  debt^ 
deiinucy  annuity^  covenant^  a&ionfur  lefiatute  de  sR.^m  adion  fur 
le  cafe,  and  in  diverfe  other  common  or  civil  adions,  Co.  Lite, 
128,  b« 

^ijL.^  [A*  I'Q]     ^0  whom  the  Writ  (hall  be  dire&tdto  make 
^^1^^      the  Return  of  the  Outlawry.     Who  fhall  do  it, 

and  How.    To  whom  the  Writ  directed. 

Thislsat     [  X*  T\  ISEI*  317*  ^*  By  die  etjftom  of  London  tbevrritis  £- 
p.  ^l^h^.  «Ly  •  ttOtd  to  the  Jbertff  cSljQnion.  andnat  to  the 

iiL ^Micb.  |3  tfaemayor)  per  conimmicm  bancum.  j 


[A.  11.3 


[At  1 1]     How  it  is  to  be  certified. 

[  f.  "pv  15  EL  317.  b.  The  return  of  the  outlawry  out  of  London  Tliiscafe 
*^*  in  bancoj  is  generally  msAe  without  faying  pir  judicium  18^.317. 
ioronatorlsy  and  fo  arc  the  precedents  5  per  omnes  prothonotarios.  ]    ^^jjij  ** 

ft  15  EUz.  Puttenham's  cafe 

[A.  12]  In  what  ASiion  [or  Cajes.]  ^  ^28  ] 

[  I.  T  F  an  attormy  tfhank  be  nonfuitid  afier  ijfuein  41  hill  aftref-  An  aitor- 

pop  of  hattiry^  by  which  the  defendant  has  cofts  adjudged  to  neybxtrasht 
him  by  the  Itatute,  and  an  attachnunt  in  nature  of  a  capias  (as  the  Xfij^^^t^' 
courfe  is)  ifues  againft  bimj  yet  he  cannot  be  outlawed  upon  it.  an  U/igL 
P.  i6Ja.  fi.  between  Pafletand  Frier  adjudged,  and  the  outlawry  tion,and 
revc.-fed  accordingly.  ]  J^i-*' 

ilefcndanr  was  outlawed.  He  bmusht  a  writ  of  error  to  rererie  it,  and  aligned  for  eriXMr,  that 
proceCs  of  omiawry  did  not  lie  upon  that  jud^mentf  becaufe  there  is  no  capias  in  the  original 
adtion ;  and  therefore*  bjr  the  opinion  of  the  whole  ctmrc^  the  outlawry  was  reverfed.  Le.  319. 
pi.  465.  Trin.  31  Eliz.  B.R.  Crtw  v.  Bailes^— »Cro.  E.  226.  pi.  zi.  UiU.  33  Eliz.  S.C.  ac- 
cordingly. 

Accmintwas  bronghthy  bill  in  &R.  againft  two.  One  pleaded,  and  it  was  found  againft 
Kim,  tlie  other  made  default.  The  court  were  of  opinion  that  no  outlawry  could  be  againft  the 
defaulter y  inafmucli  as  the  fuit  was  ^  hili^  and  mt  hy  mrigin^il^  but  only  alias  capias  in  isiinitunu 
Sid.  159.  pi.  12.  Mich,  r  ^  Car.  a.  B.  R.  Davis  v.  Ifaac  and  Martin.  , 

No  outlatvry  iiet  on  a  bill.    12  Mo^.  an.  Mich.  10  W.  3.  Martin  v.  GeU. 

« 

2.  Indidee  of  petty  larceny  fliall  not  be  outlawed.    Theloal's  Br.  Exi- 
Dig.  of  Writs,  lib.  zi.  cap.  4.  f.  z.  cites  8  £•  2.  Itin.  Cane.  gent,pL6r. 
CoroneAoa..  cites  »aAiC 

,  97.   that 

'in  appeal  of  larceny^  if  the  defendant  s  returned  nihil  at  twocounties,  exigent  fliall  ilTiie. 


3*  In  appeal  of  rapcy  the  defendant  pleaded  notguilty^  and  was  let  Br.  £n- 
iy  mainprije  to  attend  the  inqueft^  and  after  did  not  come ;  and  there*-  V^\  ^^ 
fore  capias  lies,  and  alias  &  piuries  and  exigent,  anJ  no  inqueft  %,'cl^^ 
awarded  by  default,  inafmuch  as  it  was  a  cafe  of  felony.    Br.  £n-  fays  if  he 

QUCiK  pi.  28.  cites  it  Aff.  Z3.  does  not 

^      '  *^  ^  comeat 

the  exigent  the  iffye  is  waived^  and  without  day.  And  Ibid.pl.  66.  cites  Ficzht  Corane 

5.  that  if  the  defendant  in  appeal  appean,  and  pleads  to  ilfue,  and  afier  makes  de£»ulty  exigent 
fliall  iflue ;  quod  iiota  bene. ' 

5c  if  in  afftaloffib^  or  roUery  in  the  county,  the  defatdjoi  u  retumtd  mhil  at  %  ntmtitif  there 
cxigejit  fluU  ifliie;  quod  oou  upcn  the  ad  capias  in  felony*  Br.  Exigent^  pL  61.  cicatft 
AlT.  97. 

In  appfol the JberifreturmJ  quod  etpit  Mfus  of  the  defendant,  andfiia  Inmt  &C.  nvho  rfia^eitrt 
cuft  Kliam  ipfiu«  qui  ipfum  duxi:,  Stc  by  which  the  flieriff  was  amerced  {  and  plaintiffs  attomer 
laid  that  the  (herilF  ioA  been  commanded  to  have  the  body  a  or  3  times,  by  which  he  prayed  th9 
exigent  Hgainft  tlie  appellee.  Per  Shard.  This  cannot  be  againft  Mm  who  is  in  prifon,  but  foe 
writ  tP  Cii^  flierir.  and  if  he  returns  as  you  fay,  you  fluU  have  exigent.  Br.  Exigent,  pi.  4«« 
cifes^fo  A(ra3.  * 

Serjeant  Ha^t^  fafi  he  takes  it  to  b:  certain,  that  proceft  of  ootUwry  lies  m  a//  '^>ptmitm 
%;b:ther  if  fitly  f^mnihtm.   srUawk.  PLC*  joa.  cop.ay.l^  tf  3*  -nr— ' 

'4*  In  actntnt^  the  iAndant  tuas  returned  nikilj  b/  wbicb  m-  Ca 
pa%jffutd%  and  n$t  venin  fteias  thricumi  for  itfeems  that  this  '*^' 
writ  dgci  Ml  lit  h%i  Vfhnn  there  is  no  other  procds  given  by  the  ^o^ 

♦     law^ 


32*  wmtn. 

imfjrmpn^    law ;  but  now  proccfe  of  outlawry  is  ♦  given  in  account    Br.  Ex- 
rS'!^!^  ig«^^»  Pl- 58.  cites  21  E.  3.  38.  V 

Srf«re  the  aeamm  made,  the  extcuti^t  hiA  fcire  facias  and  capias  ad  com^utandiim  upon  it,  and  exU 

gent  thereupon ;  for  upon  capias  after  judgment,  exigent  (haU  iffue  upon  the  firft  capias.  Br.Ex- 
iSentypi.  2i-eite9  14H.  4.*!.  . 

This  Wgivok  by  the  ftacute  of  Weftm.  2.  1 3  E,  r .  cap.  11 

Fl^r^w  ^'  ^^^^  ^^  "P^"  /W/«^Zot^»/  of  death  of  another,  the  capias  war 

cap.»7.f/  7^*"^^^  ^^  ^fi  invent  us  J  exigent  fhall  iffuc  immediately ;  and  by 

iij.fayihe  Aeawardofthe  exigent  the  goods  of  the  party  fhall  be  forfeited, 

takes  it  to  Br.  Exigent,  pi.  42.  cites  2Z  AIT,  81. 

be  certain 

that  procefs  of  outlawry  lies  in  all  indiaments  of  treafon  or  felonv,  and  on  aD  returns  of  a 
refcous. 

[  329  ]  ^*  I^^inus  of  a  box  with  charters.  The  Jherijf  returned  mbily 
Procefs  of  V^  *^  plaintiff  prayed  capias.  Per.  Mowbray,  you  (hall  not  have 
AotUwry  it  for  the  fmallnefs  of  the  demand ;  for  it  may  be  that  the  box  is 
does  not  lie  worth  nothing,  and  therefore  it  was  denied  ;  quod  miwm.  Br.  Ex- 
rf^rj^.  'g^"**  pi-  62-  cites  42  E.  3.  ,  3.  ■ 

Charters  deterre,  pi.  7.  cites  9  H.  6.  20.— ^If  it  be  of  charters  of  /a»f/ exigent  does  not 
lie,  becaufe  it  fimids  in  the  reaky  contra  of  other  vjritings,  Br,  Charters  de  tcrrc,  pi.  29.  cites  S  H.  6. 
?I9.— -S.  P.  Br.  Arbitrement,  pi.  a.  cites  9  H.  6.  60.— —S.  P.  Br.  Procefs,  pi.  66.  cites  ar  H. 
6.  4s.  And  fays  nota,  that  the  charters  and  writings  were  put  all  in  one  and  the  fame  wrie,  and  there 
exij^nt  was  awarded  ;  quod  nota.— ^«/  if  the  writ  had  been  ofcktrten  Wj>thcn  exigent  Ihould 
not  have  iiTued  1  for  this  touches  franktenement }  quod  nota  divei-ficy  :  Br.  Exigent,  pL  27.  cites 
&  d.-*— Br.  Attorney,  pi.  43.  cites  S.  C. 

Detinue  of  a  box  with  charters  andnmmmeHts,  wh»  came  by  exigent,  and  iht  plaintiff  counted  in  Jf>eci,il 
tfa  charter  b^  which  J.  enfeoffed  hit  father^  Sec.  and  now  becaufe  it  is  of  charters  of  land,  therefore  ' 
exigent  ought  not  to  have  iiTucd ;  .but  this  does  not  appear  before  the  count,  by  wliich  it  wa<s  i:iken 
mfcontinaed,  but  not  difcontinyedf  and  the  dcfaulant  appeared  and  pleaded  at  if  be  had  mt  come  by  exigent , 
iy  wbieb  he  pleaded  in  bar,    Br.  Exigent,  pi.  26.  cites  8  H.  6.  29. 

D.  223.  a.  pl.;,24.  Pafch.  5  Eliz.  ProCWs  cafe  fays,  that  in  th:it  cafe  the  matter  was  well  de. 
Iiatedy  whether  procefs  of  outlawry  lies  in  writ  of  detinue  of  boxes  with  charters,  writings,  and 
msniments,  and  it  feemed  that  it  did  not.    Lambert  v.  Proton  Bat  the  reporter  fays,  fee 

many  books  thereof  in  the  time  of  H.  6. 

Procefs  of  outbwry  lies  in  detinue.  Co.  Lite.  128.  b.<-— >It  was  given  in  detinue  by  the  ftatute 
of  25  £.3.  tap.  17. 

7.  Capias  lies  not  in  pleg*  acquietand^.     Quaere  at  this  day  by 

the  ftatute  of  24  H.  8.  which  gives  procefs  of  outlawry  in*  writ  of 

covenant ;  for  it  feems  that  this  aSfion  is  covenant  in  its  nature^   Br» 

Exigent,  pi.  63.  cites  43  £.  3.  i. 

J-^-P""  8.  In  ajjife^  if  the  diffeifin  be  found  withforce^  the  court  Ihall  a- 

£xigent,pl  ^^^^  capias  pro  fine,  and  upon  this  exigent.     Br.  £xigentj  pL  i6, 

41.  cites'  9    cites  7  H.  4*  39, 40. 

Afl;  X.  .... 

Br.  Procefs,  9.  The  plaintiff  \n  replevin  has  the  beajls  of  the  defendant  in  wi-» 
£^•34-  c'»tc«  tbemanty  and  was  compelled  to  gage  deliverance  thereof  after  iffiie^ 
Br.  tJtlaga-  ^"^  **""*'  awarded  againjl  the  plaintiff  to  deliver  theniy  and  ^tjheriff 
ry,  pU  64.  returned  averia  ilongata ;  by  which  the  defendant  had  other  wither* 
^tt&^X.-^  nam  againft  th^  plaintiff,  and  ihtjheriff  returned  it  nihily  by  which 
Snt  rf."i7.-  3  capias's  iffued,  and  thereupon  exigent.  And  fo  fee  that  the  plain* 
cite»'s.'c.  '  tiffmzy  be  outlawed  in  his  own  fuit*  Quod  nota.  Br.  Repjicvin9 
.  ,  pL  18., ekes  II  H.  4.  10. 

10.  yuftlcies  was  removed  out  of  the  country  by  pont,  and  it  was 

.  for  debty  a^d  iht'Jheriff  returned  the  defendant  nihily  and  the  plaintiff 

.prayed  bapias.   *And  the  bpinionVH^  that  Be  ikiUnbtteve  capias  ; 

•     *  §  for 


QtIfl(lDtp«  329 

for  the  ftattite  gives  capias  in  writ  of  debt,  which  is  intended  wigi^    • 
nal^^uA  jujiicies  it  only  lantmijffhn  to  bold  plea  in  the  county  above  40 /• 
Br.  Exigent,  pi.  57.  cites  3  H-  6.  54,  55. 

11.  it  was  doubted  whether  procefs  of  outlawry  lies  in  aSiion  »  Hawk. 

uhon  thijlatute  of  liveries  >  and  per  Babbington,  in  adtion  given  by  It.  Qt  joj. 

ftatute  no  other  procefs  lies,  but  fuch  as  is  given  by  the  ftatute.'  ^-^i^'  J^-  <: 

But  where  aSfion  which  was  at  the  common  Taw  is  given  de  novoj  ictns  a-'  '^ 

as  debt  agalnfl  executors,  or  trcfpafs  by  executors  de  bonis  afportat'  greed  that  ic 

in  vita  teiiat'^  &c.  fuch  procefs  lies  as  was  at  the  common  law  belbre»  ^^^^  "°^  ™* 

Br.  Exigent,  pi.  as-  cites  8  H.  6.  9.  TJl^^^. 

j^iven  hy  fuch  (latute,  cither  exprefsly,  as  in  the  cafe  o(  z  fr^rmunire,  and  many  other  cafes  •  or 
impliedly^  as  where  a  recovery  is  giren  by  an  adbon  wherein  iV.ch  proccfe  lay  before  and  aerce- 
ably  hereto  it  has  been  adjiulged,  that  it  lies  not  in  an  a^ion  on  the  ftaCutes  0/ i/rvrr/fi,  or  of  ;«.»iim«1 
n.ji:e,  nor  in  a  titci^s  tantum.    But  fays,  it  feems  to  be  Imldcn  in  the  year  book,  8  H.  6.  that  it  Kes 


12.  It  does  not  lie  in  con/piracy  \  per  Martin;  but  feveral  de-   f  ^'^n  1 
fiied  it    Br.  Exigent,  pi.  25.  citc3  8  H.  6.  o.  ,.:;'?"' 

°  ^  Br.Exigenr. 

pi.  46.  cites  5  K.  4.4.  contra,  that  it  lies  upon  indictment  of  confplracy,  and  this  by  the  ftatute  ' 
by  fonie.— Br.  £xigent,  pi.  28.  cites  22  H.  6.  7.  that  it  docs  lis ;  but  Biook  makes  a  qofcre 
thereof,  and  fays  fceiheftaiutc  and  Nat.  Bre\'.— Br.  Champerty,  pi.  5.  cites  S.  C.-and  %i  H.  6. 
7.  Chat  it  was  faid  that  proirefs  of  oi>tIawry  lies  in  confpiracy.*— ^2  Hawk.  Pi.  e,  302.  cap.  27.  f! 
1 1^.  fays  it  feems  probable  that  it  lies  oti  an  indi<rtmentofconfpiracy,  deceit,  or  an^  other  rr/ttj  0/ 
•  if^ittr  fUtUTi  than  a  trefft^tji,  nuiib  force  and  armi,  but  not  on  any  inditimentfor  a  crime  of  infeihr  nature, 

13.  Upon  prefentment  or  indiSimentforthe  i^ing^  it  is  agreed  that  It  was  pre* 
procefs  of  outlawry  lies.     Br.  Exigent,  pi.  25.  cites  8  H.  o.  o.         '  5*"*®^  ^** 

'  .  foretbcco* 

roneri  that  F.  was  felo  de  ic,  and  that  J.  S.  had  certain  goods  of  F.  in  his  pofleflfion.  Upon  this 
heinf  certified  into  B.  R.  procefs  iifued  againft  J.  S.  till  he  was  outlawed.  Ic  was  doubted  aC 
firfl  if  procefs  of  outlawry  lay  upon  fucli  prefentment ;  bnt  Ive,  a  clerk  «f  the  crown  ofitce,af. 
firmed  that  it  did  ;  and  faid  he  could  ftiov  500  prtccdc.nts  to  that  purpofe.  2  Le.  200.  pL  aci. 
Mich.  26  Elit.  B.  R.  French's  cafe.  •    -  • 

14.  It  was  agreed  that  procefs  of  outlawry  lies  not  in  maintenance,  s.  p.  Br. 
Br.  Maintenance,  pi.  11.  cites  8  Hi  6.  36,  37.  Exigent.  pL 

.  S9*  cit#s 

S.  C.  per  Martin,  Strange,  and  Oottcfmore.— S.  P.  Br.  Brief,  pi. 403.  cites  ri  H.  6.-11..-...$.  p. 

Br.  Error,  pi.  185.  cites  ax  F..  4.  x  i.  per  Fairfax. It  was  niuved,  that  jfrdcefs  ©f  outlawry  lay 

not  m  mamtenance ;  but  upon  view  of  the  (tatute.  Vavifor  faid  iliat  the  ftatutei  aad  Che  declarafioa 

of  the  Ontute»  gives  procefs  of  outlawry  in  this  a^on.  9  II.  7.  ai.  b.  pi.  17, S.  P.  Br.  Procefs, 

j>l.  no.  cites  S.  C, Br.  Exigent,  pi.  45.  cites  S.  C— -Br.  Eii^cnr,  pi.  28.  cites  22  H.  6.  7. 

that  it  dots  lie  ;  but  Brook  makes  a  quaere  thereof,  and  fays  fee  the  ilatuteand^Nit.  Brev.  .  j  . »- 

Br.  Champerty,  pi.  5.  cites  S.  C.  and  21  H.  6.  7.  that  it  was  faid  tliat  pflc^f:^  oCoutlawcy  Wia 

maintenance.        See  the  note  to  pL  1 1« 

15.  A  man  (hall  not  have  exigent  in  preecipepcod  reddatfunltk  ^ 
three  writs  are  returned  fervec^  Viz.  three  capias's,  nor  recovery 

upon  voucher  againft  the  tenantj  unlefs  three  writs  are  awarded  agyinit 

the  vouchee,  where  he  is  returned  nihil ;  per  Pafton  J.     Br^£;ci«  *  i 

gent,  pL  38.  cites  14  H*  6.  21. 

x6.  If  recordare  or  pone  is  fued  to  remove  plaint  in  replevin  out  of"-^*  f^«  Br; 
a  bafe  court  into  bankj  the  writ  is  good^  though  it  has  no  villnor'adfl  *'^?^*'P*. 
ditton  of  the  defendant ;  for  the  writ  is  warrafited  bj  the  plaixtf|  t*^^  !^.  • 
and  fball  agree  with  the  plaint,  and  exigent  (ball  go  upon  itj  per -Wberere. 
June  &  Newton.  •  Br.  Kxifcnt^  pi*  39.  cites  14  H.  6.  %i.  pievin Isrt. 

took  which  was  in  liie  couniy  by  pbiAt«  there  lias  capias ;  Ua  iinofidiuuthtrt^fpvfi  im  ukitfAf^mft, 


33^  Qtlafotp^ 

Ite,  Afrf  it  ft  tMm  ^h0*Jb  U  ii  i^pUlnt  fr  iy  wriV  j  per  Martin  and  Cockaift ;  but  contra  perSafr* 

bington.    Br.  Ewgent,?!.  5* «««  3  H.  6. 54,  $$ -Ibid.  pL  57- "t^^.S;  C. 

l^TOOtit  or  outlawiy  Ii«s  in  rtftUvln^  and  the  king  may  have  a  fine ;  but  thii  is  nat  hf  oomman  lavr 
DOT  1^  fi*  «n>i<M/,  ^the ftatute  of  ic  S.  3.  cap.  17.  gives  tile  exigent,  and  that  is a^  tbephriet 
mnWt  for  the  original  is  vicontiel,  and  is  determined ;  and  the  worths  of  the  ftatme  of  H.  5. 
an  «*  I^verr  original  in  aftions  perfona1»  whereon  t>rocefs  of  exigent  Hes,  Bcc."  and  that  ftarote 
is  cmtmoAriCay.  And  here  it  mnft  be  foch  an  original  as  the  court  proceeds  npoo,  and  noc^ 
fttch  at  it  determined  t  for  the  court  does  not  proceed  upon  that;  and  therefore  in  AoMMrin^Jqp. 
Mk  the  eriginal  replevin  being  vtoootiel,  the  court  proceeds  upon  the  plurtes,  and  confequentlir 
•bellrft  raplevin  needs  no  addition  within  the  ftatute,  and  where  the  ift  has  none,  the  ad  nrail- 
mdt  y*rf  i  m^  Ou.  1  Salle.  5.  pi.  i^MidUa  Anns,  B.  R.  Earl  of  Banbuiy  t.  Wood.  • 

jyCod.  84.  l?t..iccordinglr. 

s.  P.  per  17.  Outlawry  docs  not  lie  in  dicies  tantunu  Br.  Brief,  pi.  439. 
^^^\  cites  21  H.  6.  54. 

»?TS$S^H.  6. 9.— —Br.  Additions,  pi.  36-  cites  S.  C  per  Moile.  See  the  note  to 

pL  tx. 

Br.  Cham.  18.  In  champerty^  proccfe  of  outlawry  lies  not.  Br.  Exigent,  pL 
J*^»  ''c      28.  cites  22  H.  6.  7. 

5*  cites  5.  ' 

C.  and  at  H.  6.7* 

S.P.  Br.  xft.  In  wit  tfewtnant  the  proceTs  is  only  diftrefc  infinite  by  4e 
Procefs,  pi.  common  law,  and  the  lame  here,  but  lately  it  is  mefne  proce(s  of 
^6^6^-^  outlawry  *  in  writ  of  annuity  ;  and  in  writ  of  covinant  bythejhtute 
Co.  iitt.  23  H.  8.  caf.  14.  and  fee  the  abridgment  of  ftatutes  tit.  Proccfs, 
^^^n^rr  that  procefe  of  outlawry  lies  in  aftion  upon  the  %  cafe  lately  hy  the 
M^i^^d  Jiatute  X9  H.  7.  cap.  9.  and  by  the. laid  ftatute  of  23  H.  8.  14.  pr^ 
ofTuthiU  ce&  of  outlawry  is  given  in  f  trefpafs  upon  thi  fiatutt  5  K.  2.  ubi 
T.  Miterti.  jngrefliis,  &c.  For  at  common  knu  procels  of  outlawry  lay  only,  in 
^hefS"tha  trHhafi  quare  vi  i^  arms^  and  in  cafe  of /^% ;  but  now  iC  is 
naion  it  given  by  divcrfe  ftatutes  in  dibt^  detinue^  account,  and  other  adions 
ont  of  an     pcrfbnal.    Br.  Exigent,  pi  29.  cites  22  H.6. 13. 

^*rt  ^'ifbr  TO  H.  7. 0.  extends  to  courts  at  Wcftroinfter  only.    Sid.  248.  pi.  1 5.  Pafch.  17  Car.  2» 

bT R.'  Rogers  v.  Marthal IWd.  267.  pl.  7-  S.  C.— — Raym.  laS.  S.  C— —19  H.  t. 

can.  o.  docs  nor  ejitend  to  the  roarihal'i  court.    Keb.S90.pl-  54;P«;cb.  17  Car.  2.  B.R.S.C. 
^  S.  P.  Br.  Exigent,  pl.  35.  cites  37  H.  6.  23.^.— S.  P.  a  Hawk.  PL  C.  303.  cap.  17.  f.  1 14. 

SLP  admit.  «0-  la  writ  of  forcibli  entry  upon  tbejtatute  9  H.  6.  procds  of 
ted  jier  cyr.  outlawry  lies,  and  therefore  ought  to  have  addition ;  quod  nota  bene, 

*L  6  Siih  ^'-  E»g«»^  P*-  35-  ci^^  37  "•  6-  ^3- 

It  Car. «.  B.  H.  the  Kinc  v.  Challoner. ^S.  P.  hccaufc  tlie  ftatute  expreftly  gives  a  recovery  ^f 

f^b  writ,  aDd  fuch  procefa  Ucs  in  it  hy  the  common  bw.     a  Hawk.  PI.  C.  303.  cap.  a7. 

f.  114- 

«.P  Tir  «•  In  pramunire  a  man  niay  hkve  procels  by  proclamation 

toientipl.  tely,  and  may  have  rx^fw/  if  be  mil.    Br.  Procels,  pL  80.  cites  9 

jj.citesf     £.4.  a. 

£.4.2.3.         ^^ 

— — See  ikt  flOM  to  pL  1 1. 

t.  ?.  Br.  22.  In  dibt  a  man  may  have  capias  infinite,  and  may  have  exigfcn^ 
»»jfnt,pk  if  1^  ^.    Br.  Precefs,  pL  80.  cites  9  £•  4.  2. 

IfyriTj!  Co-  Litt.  uS.  b.— 4>rocef8  of  outlawry  was  ghren  in  deht  by  the  ftatute  of  is  £• 
^.car.i7. 

Br.E»sent,      a^.  UtlawTT  upon  indiammtferfirefialling.    It  was  revcrfed  by 


€fh"or,  becaufe  fuch  prbcefs  lies  not  uponfuch  matter  of  fdfeftafling,  s/c.— it 
Br.  Error,  pi.  1 85.  cites  2I  E.  4.  1 1 .  ^-  ''•  J~*V 

fur  It  is  not  vi  ft  armis,  but  contra  paceiti  only .-^i-^— See  the  note  to  pL  ix. 


(B)     Forfeiture.     YoritxtUTQinRefpeSiofthePerJcn 

outlawed. 

[1.  TF  tJie  executor  recovers  in  account  againji  the  receiver  of  tefy 
-*•  tator^  and  after  is  outlawed^  yet  he  (hall  not  forfeit  this 
debt ;  for  it  continues  the  debt  of  the  teftator,  and  is  only  put  \xk 
certain  by  the  judgment..    2P  H.  6.  8.  b.  ] 

2.  The  father  fhall  have  the  ward  of  his  fin  or  daughtef^  and 
heir,  whether  the  land  be  held  of  the  king,  or  not ;  and  if  he  be 
outlawed,  yet  he  (hall  not  forfeit  the  ward  ;  for  he  cai]not  cotnpel 
the  heir  to  mafry,as  the  lord  may.  Nor  guardian  in  pc age  CAtinot 
compel  him ;  therefore  it  is  no  chattlc  in  them,  therefore  an  out- 
lawry in  them  (hall  not  lofe  them  the  ward.  But  if  guardian  in  chi^ 
vairy  in  right  or  in  fa£t  be  outlawed,  he  (hall  forfeit  the  ward.  Note 
the  diverfity ;  per  Littleton.     Br.  Garde,  pi.  6.  cites  33  H.  6.  55* 

3.  A  feme  executrix  married^  and  then  fie  and  her  bujband  bring  [  ^*i2% 
anaAion  of  debt  as  executri^t^  and  have  judgment*  But  it  was  ^  ^^  '^ 
pleaded  in  bar  that  he  was  outlawed^  and  prayed  a  ilay  of  judgment* 

The  court  agreed  that  in  this  cafe  the  hufl>and  did  not  forfeit  the 
goods  which  tb^  wife  had  as  executrix,  becaufe  he  had  them  only 
in  her  rieht,  as  executrix.  3  Bulft.  210.  2Zi.  Trin.  14  Jac.  Hix 
v;  Harriion. 

4.  Executor  brings  an  aSiimfir  monies  hadj  and  received  to  the 
ufe  oftejiator.     The  defendant  pleads  outlawry  of  the  teftator  i  per    ' 
Treby  Ch.  J.  the  debt  is  forfeited  to  the  king,  and  vetted  in  him^ 
notwithttanding  the  death  of  teftator.     2  Lutw.  i6or.  1604*  Mich* 
10  W.  3.  Powis  V,  Williams. 


■ 

*  [CJ  Forfeitilre.     In  Perfonal  ASfions.  no  letter  to 

this,  nor  td 
any  of  the 

f  1.  1 F  a  man  be  outlawed  in  a  perfonal  acUon,  he  ihall  forfeit  his  following 

^  ^ goods.  II H.  6.  l^.  37.  ]  ^a!^ 

See  Standf.  Prerog.  44.  b.  &c.  cap.  16.— —f  Fin.  Law,  Svo.  351.  S.  P.  ■  ■■  ■  Bvit  fliall 
n-i  forfeit  his  lands^  but  only  the  r^rofits  thereof.  Br.  Forfeiture  de  Terre^  pL  30-  ci^ts  9  H. 
6.  ao.— — Ibid.  pi.  75,  cites  S.  C.  ■  Br.  Utlagary,  ;»1.  59.  cites  S.  C— — But  con:ra  ia 
3  £•  3.  for  in  dinuer  the  feme  (hall  not  recover  damage^  becaufe  the  baron  was  ontl.med 
for  trefpafs ;  fo  that  againd  her  the  franktenennent  was  void.  But  Brook  makes  a  qiixro 
thereof;  fur  it  is  void  in  refpc^  of  the  profits,  hut  is  not  void  in  refpc6t  of  the  frankteaeh- 
inent.  Neverthelefs  the  damages  follow  the  profits^  as  it  feenos.  Br.  Forfeitures  de  Terre,  pU 
30.  cites  9  Hi  6.  ao. 

[  a.  If  tenant  for*  term  of  years  be  outlawed,  the  term  fhall  be  •  s,P.  And 
forfeited  to  the  king^  atid  he  may  feHe  it,  and  plow  at  bis  pUafure.  ra»3r  ^)<p 

9».6.2i-.]    ^  -*:^ 

/V/.    Br.  Utlaganr,  pi*  59.  cites  9  H.  6.  sio* 
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BaiJtmn  r  3.  But  \ffmt  etotrt  poflcfled  of  a  tenn  it  «wfm^. die  king 
#.a/«-r>&  ffijOl  not  have  the  ttrm.    9  H.  6.  52.  b.  1 

IS  not  for-  ^  "^  J 

feiced  hj  the  outlawry  of  the  huftand.  Arg;.  xo  Mod.  165.  in  the  cafe  of  Miles  v.  Wil- 
liams, citoa.  Noy.  6.— The  conftant  pradice  in  outlawry  is  to  feize  all  the  dtAXM  due  to  the 
wife;  per  Packer  Qi*  J.  10  Mod.  a45.  Trin.  13  Ann.  B.  R.  in  cafe  of  MUes  aod  Wil- 
liams. 

8.  P.  Br.  r  4,  If  ui  ixicutor  be  oudawed,  he  fliall  not  forfeit  die  g^oii 
""^^^    tftbtujiator.    ii  H.  6. 17. 37- } 

pi.  7X.  cites  33  H.  6.  31.      1  S.  P.  per  ^^HUiains  J.    3  Bulft.  6.  cites  33  H.  6.  31.  ix  E# 

4.  50.   10  £.  4*  X S.  P*  per  Coke  Ch.  J.   3  Bulft.  14.  cites  Stamf.  foL  188.  (F) 

5  Rep.  ir6.      [  5.  If  tenant  at  will  fows,  and  after  is  outlawed,  the  king  ihall 

^  s!p!'  ^"^^  '*'  ^^"'^    9  H.  6. 21.  ] 

Cro.E.850.  [  6.  If  a  man  be  outlawed  In  a  peiibnal  aftion,  he  (hall  not  for- 
pi.  6.  s.  c.  feit  dibts  due  to  him  upon  controls.  M.  43,  44  £L  B.  R.  between 
JSiirtld'^'  Shaw  and  Cuttereffe,  per  Curiam.  ] 

per  Cur.  Ibid.  %$t4  ■  'S.  P.  admitted  per  Cur.  Cro.  Et  203*  Mich.  31  k.  33  £liz.  B.  R. 
ui  cafe  of  Smith  v.  Bernard.^*— — Ow.  as.  Mich.  37  &  3S  Eliz.  S.  P.  in  Bernard's  cafe.  S.  C. 
And  that  after  tlie  outlawry  pardoned,  the  plaintiff  may  have  an  a^ioii  for  them  again. 

5.  P.  admitted.  Cro*  E.  $75*  P^*  2<*  Trin.  39  Eliz.  C.  B.  in  cafe  of  WoUey  ▼.  BradwelU 
■■i.,»i  ..3  Le.  105.  pL  ft^i.  Trin.  30  Eliz.  B.  R*  in  cafe  of  Markbam  v.  PUts.  S.  P.'  ■  ■. 
S»  P.  and  fo  of  debt  for  trefpafs.  Br.  Utlagary,  pU  54.  cites  x6  £.  4.  4.  S.  P.  accord* 
iRgly,  Theloal's  Dig.  of  Writs,  lib.  x.  cap.  15.  C  13.  cites  50  Aff.  x.  and  Pafch.  x6  E.  4.  4* 

and  49  E.  3*  5. 

If  a  man  be  m^lmuti  ff  fiht^f  aad  J.  S,  vmt  hound  to  bim  by  ffietiaty  in  a  certain  driit,  the 
ki^g  (haU  have  this  debt.  Br.  Forfeiture  de  Terres,  'pL  47.  cites  50  Afll  i.  ■  Br.  Qiofe 
en  A6lion,  pi*  9*  *  cites  S.  C.——Br.  Forfeiture  de  terres,  pi.  74.  dtes  49  ^  3-  5-  S.  P.-»— 
Smi  if  the  debt  was  nvithout  fpeeialtj^  t  emra ;  for  the  party  caay  wage  his  law  agaihft  his 
debtee,  bnt  not  againft  the  king»  and  tberefere  the  king  IhaU  not  have  the  debt  i  for  the  aft 
of  the  offender  fliall  not  prejudice  the  debtor,  and  the  king  fliaU  not  have  this  debt  whick 
is  without  fpecialty,  though  the  matter  be  found  by  office  for  the  king  for  the  reafon  afore- 
faid.  Br.  Forfeiture  de  Terres,  pL  47.  cites  50  Afl*.  i._«.Br.  Chofe  en  AAk»,  pL  9.  citw 
S.  C— Br.  Forfeiture  de  Terres,  pi.  74.  cites  49  £.  p  5.  &  P. 

But  it  was  held  4  Rep.  9a.  95.  a.  Trin.  44  Eliz.  B.  R.  in  Slade's  cafe,  that  debts  or 
duties  by  fimple  cohtraft  may  be  forfeited  te  the  king  by  outlawry,  contrary  to  the  fuddea 
opinions  in  ^  £.  3*  5*  50  Aflf.  x.  16  E.  4.  1.  and  9  Eliz.  a6a.  [D.  a6a.  pL  31.]  S.  P. 
by  Baron  Clark*    Lane,  as.  Mich.  4  Jac  in  the  £xcheqii€rf  in  Bates*s  ait* 
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_v  r-|  [  7.  If  the  recoveror  of  damages  be  outlawed  ia  Awperfonal  ao- 
Foh  807*  tion^  the  king  (hall  have  them,  and  (hall  have  execution  uton  tba 
fc_  -y-  '  judgment.  M.  5  Jac.  in  the  Exchequer,  between  York  ana  Alleny 
Lane  20.     per  Curiam.  1 

S.  C.  ac-        "^  ' 

coniingly.— «-S.  P.  by  aU  the  jufttce*.  Le.  64.  nl.  84.  Mich,  ta  Eliz.  C.  B.  in  the  cafe  of  Bev<iif 
V.  Cornwall.  And  the  drfenitaa  may  plead  it  in  bar  to  a  fcirt  jmeim$  by  tbt  flaaMiff  tftet  imfari^tm 
Jo.  139.  Pafch.  7  Car.  B.  R.  Wortley  v.  SaviL 

Da4Mf«i  which  he  is  to  recover  as  by  reafon  of  trefpafs  done  to  his  land,  battery,  folfe  imprifon- 
snent,  fcc*  are  hot'  forfeited  to  the  king.  Fin.  Law,  8vo.  35X.  cites  a8  E*  3.  9%.  Stamf.  Prcrog. 
i88.  b^  "S.  P.  Br.  Forfdlure  de  Terre,  pL  107.  cites  24  £.  3.  56  and  4  H.  7.  X7.  acconliiigIy.^-« 
But  damages  ruovered  are  forfeited.    Lane  ao.  York  t.  Allen.  S.  P«  per  Hyde  Ch.  J. 

Cro.  C.  i&.  Mich.  $  Car.  B.  R.  in  cafe  of  Benfon  v.  Flower. 

Vamagtsfor  not  repairing  accorSng  to  covenant  are  not  forfeited  by  the  Outlawry.  3  Salk.  175.  pi* 
17.  AnoOd  »    a  Lutw.  15 13.  HiiL  xx  W.  3.  Clerk  v.  ScroggS|  S.  C 


5^ro.  J.  513,  [  8.  If  the  coHiifee  of  a  Jlatute  in  nature  of  ftatute  ftapk,  takes 
^"f  tiTKi^n  ^^^  conufor  in  execution  upon  the  itatute,  and  after  ti  outlawed  in 
T.  theesce-^  ^  perfoiud  adion,  the  debt  ihall  be  forfeited  to  die  king ;  fi>  that 
ctttars  of     ib$  king  may  difcharge  die  conulbr  out  of  execution ;  for  die  being 

of 
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^f  his  body  in  execution^  is  not  any  (atisia£lion,  but  only  a  meahs  patcombe 
to  come  at  it,     ?•  1 1  Can   B.  R.   between  North  and  Fines,  SJq* J^ 
per  Curiam  in  writ  cf  error.     Intratur  Mich,    it    Car.   Rot  Mich.  i6 
520.  in  a&ion  upon  die  cafe  for  procuring  the  difcharge  from  the  J.^^.  R. 

1^-        -i  Cites  S.  P, 

«^»&  J  to  have 

been  adjudged  h  Eliz.  in  Birkec's  caihb 

[  9.  If  i^.  takes  an  ohligaiion  in  the  name  ofB.  in  which  C.  id 
bound  to  B.  but  it  is  taken  to  B.  only  in  trujl  for  A.  and  after  A. 
is  outlawed  in  a  perfonal  aftion,  this  truft  (hall  be  forfeited  to  the 
king,  and  he  fliall  have  the  benefit  of  the  obligation.  M.  249  25 
£!•  in  the  exchequer,  Morgan's  cafe  refolved  and  decreed  accord- 
ingly. M.  16  Jac.  in  the  exchequer  in  the  lord  of  Somerfet's  cafe» 
cited  by  the  Lord  Chief  Baron .] 

[  10.  If  a  man  be  to  prefent  to  a  church  bv  voidanctf  of  it,  and 
after  is  oudawd  in  a  perfonal  a£tion,  he  fball  forfeit  it  to  the  kingi 
and  he  (hall  have  a  quare  impedit.  8  R.  2.  Quare  impedi^ 
200.] 

[  I  !•  If  A.  poJfeJTed  of  a  leafe  for  jearsy  grdnts  it  over  to^  B.  in  Cro.  J. 
irujifor  himfelu  and  after  is  ouda'Jired  in  a  perfonal  adtion,  this  truft  ^^}-^ 
ihall  be  forfeited  to  die  king.    P.  8  Car.  in  the  exchequer,  between  xSg"  v!  tL 
the  King  and  Lammot  and  others.   Refolved  per  Curiam ;  for  there  executors 
tit  is]  refolved,  that  a  plea  of  the  purchafe  of  the  leafe  of  B.  with  of  Dae- 
out  notice  of  the  truft,  without  traverife  of  the  truft,  was  hot  gbod.]    P'JJ^  ^JJ 

24  EKz.  in  Armftrofig's  cafe.— Trv/?  tf  a  letjk  in  grofs  is  forfeited  on  an  outlawry  in  a  perfonat 
action,  but  not  a  leale to  mttmd  th*  inbaitatut.  N.  Cb.  K*  x  33*  it  Car.  a.  in  the  Exchequer,  in  cafe 
of  the  Attorney  General  v.  Sir  George  Sands,  admicted»  and  cites  i\m  Earl  of  Socnerftt's  cafe.  Hob* 
Dacomb's  cafe.  %  Cra.  Babington's  caib^  and  Sir  Walter  Ralegh's  cafe. 

12.  Matters  of  account  may  be  forfeited  for  outlawry.    Fin.  Law,  [  334  j 
8vo.  351.  cites  Afll  pi.  5.  28  E.  3,  92.— «^— Hard.  490.  Arg.  cites 

it  as  adjudged  Hill.  30  Eliz.  B.  R. 

13.  A  man  has  a  defeafance  upon  a  ftatute  merchant^  and  after  is 
outlawidy  and  then  gets  a  charter  of  pardon^  and  after  fues  audita 
querela  upon  the  defeafance  \  and  good,  notwithftanding  the  outlawry 
which  was  in  a£hon  perfonal ;  tor  this  fuit  is  only  to  difcharge  his 
land,  which  difcharge  cannot  be  forfeited  to  the  king,  nor  was  the 
landbyfuch  oudawry  forfeited.  Br.  Udagary,  pi.  71*  cites  29 
Air.47. 

14.  A  man  outlawed  in  anion  perfonal  {hall  forfeit  his  embli^ 
ttttnts ;  per  tot.  cur.    Br.  Emblements,  pi.  2i.  cites  5  H.  7.  i6. 

1 5.  By  outlawry  in  aSfion  perfonal,  no  a^ion  real  (hall  efcheat ; 

£5r  Walmflcy  J.     Lc.  63.  pi.  84.  Mich.  29  Eliz*  C.  B*  in  cafe  of 
everlyv.  Cornwall. 

16.  Debt  upon  ♦  contrail,  tnfpafs^  battery ^  imprifonmentj  {^r*  die  •  Sm  tfa« 
king  (hall  not  have  by  outlawry.    3  Le.  205.  pi.  261.  Trin.  30  laftnot* 
lEliz.  B.  R.  Markham  V.  Pitts.  •'-'*'  -^    atpi.6. 

17.  If  a  man  oudawed  purchafes  goods^  or  takes  an  obligation  in  The  pro- 
imft  the  km^  (hall  have  them;  agreed   by  counikl.    Lane.  45.  pertyia 
Pafch.  7  Jac.  m  calc  of  die  King  v.  the  Earl  of  Nottingham*  lSSjtl(Ud 

in  the  kiog ;  per  Holt  Ch.  j.    Ciftb.  44x.  in  catb  of  Brtcton  v.  CoU. 

Bba  t8.  G4odt 
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1 8.  Goods  mortgagedy  if  not  redeemed,  (hall  not  be  forfeited  for 
outlawrv}  per  Williams  J.     Bulft.  29.  Trin.  8  Jac.  in  cafe  of 

Ratclifie  V.  Davis. Per  Doderidge  J.  3  Bulft.  17.  in  orfe  o£ 

Waller  v.  Hanger,  the  King  (hall  not  have  the  goods  before  the 
party  is  (atisfiea. 
HiMr.sv  jg^  ^^    makes  feoffment  on  conJitien  to  B.   that  A.  pay   lOo/. 

1'^  e.  ^  ^  *B«  and  his  heirs  or  executors,  and  B.  ifi  outlawed,  and  A.  pays 
the  money  to  B.'s  executors,  as  well  he  may,  the  executors,  and  not 
the  King,  ihall  have  the  money ;  per  Hutton  J.  Winch.  58.  HilU 
ao  Jac  C.  B.  in  cafe  of  Bujloigne  v.- Jervjfe. 

20.  Quaere,  if  by  outlawry  of  a  legatee  of  a  thing  certain,  be« 
fore  the  executor's  aflent,  fuch  fpecifick  legacy  be  forfeited  ?  Went. 
Off.  Executors  28.  and  iays  it  cannot  be  given  or  granted  before 
iiich  Aflent, 

21*  Outlawry  upon  an  Information  for  a  mlfdenuanor  is  a  forfei- 
ture of  goods  and  chattels.  2  Salk.  494.  pK  i.  i  W.  &  M.  in  B. 
R.  The  King,  &c.  v.  Tippin.  - 

2a.  When  goods  2iXQ  fold  for  as  much  as  they  are  worthy  the  value 
of  them,  may  be  afcertained  by  averment,  and  (uch  a  debt  may  be 
forfeited  for  outlawry ;  per  Powell  J.  Cumb.  426.  Trin.  9  W. 
3.  B«  R.  in  cafe  of  Hayward  v.  Davenport. 

23.  A  forelgnery  that  never  was  in  England^  was  outlawed  in  an 
afUoa  on  feveral  promifes  for  goods  fold  and  delivered ;  and  upon  a 
fpecial  cap.  utl.  a  mip  and  other  efFe£h  belonging  to  the  foreigner 
were  feized  as  forfeited.  But  fee  Carth.  459.  Mich.  10  W.  3. 
B.  R«  Matthews  v.  £rbo. 


[  335  ]    \P^  [Forfeiture  of  Land,  Off.]  ofFranktenement. 

*  . 

♦  Br.  P*-  [  I.  T  F  a  man  be  outlawed  in  a  perfonal a&ion^  he  fliall  not  forfeit 
tents,  pi.  A  jjjg  \2xA  whereof  he  has  an  eftate  of  fianktenement.    •  o 

c^Br.  H.  6.  20.  b.  21  H.  7.  7.  9  H.  6.  52.  b.  ] 
Lively,  pt.        [  2.  Butki^  who  is  outlawed  £ball  foifeit  the  profits  of  his  land  of 

LBr^OffiS  fi^^^^^^^*'^*  ^o  ^^^  *^>"g*    9  H.  6. 20.  b.  21  H.  7.  7.  ] 

devant,  &c  pL  i.  cites  S.  d  ■     Br.  liTues  returned,  pi  10.  cites  S.  C« 

This  was  J  3.  If  a  man  leafcs  at  will,  and  lejfee  fowsy  and  after  lejpnr  is  out^ 

pliiidpal  ^^'^>  the  king  (bafl  not  have  the  emhlementSy  but  only  the  rent^  for 

point  in  hc  (hall  not  have  more  than  the  leiTor  himfclf  (hould  have.    9  H«  6* 

ounds  21.    Co.  5.  Oland  1 16.  •  8.  1 

cafe,  but  is 

an  ob  tar  opinion  there,  nnd  is  not  mentioned  in  any  oF  the  other  reports  of  the  cafe  as  I  have  ob« 

fyycd.1      '         •  This  feems  mifprinctd  for  (b)  in  this  and  the  next  plea. 

* 

[  4.  But  //the  tenant  at  will  had  notfown^  then  by  the  outlawry 
of  the  lelior  the  king  fliould  have  the  profits^  becauie  by  the  out- 
lawry the  will  is  determined.  9  H.  6.  21.  Co.  5.  Oland  ix6. 
8.[b]] 

[5.  If  a  man  be  outlawed  in  a  perfonal  aflion,  the  king  Jbalt 
prefent  to  his  churches  when  they  void-,  though  he  has  a  fanklene- 

meat  or  inheriunce  in  them.    22  Aff.  33.  admitted.  J 

6.  A 
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6.  A  man-  (hall  forfeit  his  land  by  outlawry  of  febny.    Br.  For-  ''•  o^^« 
fciturc  de  tcrres,  pi.  75.  cites  9  H.  6.  20.  ^.TdttT 

*•  C- — -Br.  Livery,  pi.  5.  cites  S*  C S,  P.  for  the  king  (hall  have  tHa  cfcheat,  or 

annum  dicm  8e  viftum.    Br.  Utlagary,  pi.  36.  cites  S.  C.  and  13  Afll  5. 

7-  Where  the  //»i7«f  is  in  arrears  of  rent  to  the  lord,  and  after  It  was  a« 
the  lord  is  outlawed^  and  then  gets  charter  of  pardon^  the  lord  ftiall  SiJ^®"^ '^^ 
not  have  the  arrears.  Per  Martin  J,  But  Brook  makes  a  quaere  J,!^,rt,  m* 
thereof;  but  fays  they  are  the  iflues  of- the  land  which  is  real,  a:id  ateara^es 
therefore  the  law  may  be  with  Martin.  Br.  Forfeiture  de  terres,  '/'^'"I '"''- 
pi.  73.  cites  9  H.  6.  57.  t%r 

for  lift  arc  not  forfeited  by  outlawry,  becau'e  thfy  are  real,  and  no  remedy  for  tbam  but  a  dift. 
trcfs ;  otherwise  if  up<m  a  leafe  for  years,  &c.  Uci.  164.  Hill.  5  Car.  C.  B.  a  iiota.— Litt.  Repu 
35*.  Mich.  6  C-ir.  C.  B.  the  S.  P.  in  the  fame  words. 

If  uftatcr  itaf'i  f9f  }\f\  rendring  rent,  andtlicr^/  U  arrtar^  and  after  the  tcftatof  tsoutlawed 
.and  dies,  this  fhall"  not  be  forfeiret!,  hut  his  executors  fhall  h^ve  the  rent;  per  Hiiuonr  J.  Winch 
5i<.  in  cafe  of  BuUoigne  v.  Jervifc— .Hwtt.  54.  S.  P.  in  S.  C. 

Ix>rd  Raym.  Rep  308.  Hill.  9  \V.  3.  in  the  cafe  of  Britton  v.  Cole,  it  is  faid.by  Holt  Oh.  J.  in 
delivering  ihe  opinion  of  the  court,  that  it  is  a  doubt  whether  the  arrears  of  iiru?$  in  ftKih 
<^feihall  be  charged  uponrhe  rcverfinner,  becaufc  the  charge  arifes  fromihc  particular  default  of 
the  tenant  for  life,  and  not  from  any  ciuirgc  upon  the  inheritance,  as  in  the  calc  o£  ifTue^ 

8.  An  abbot  niTky  forfeit  the  goods  of  the  houfe  by  outlawry ;  but 
e  coAtra  of  the  lands  and  profits  thereof;  for  thofc  are  not  forfeited 
by  outlawry.     Br.  Forfeiture  de  terres,  &c.  pi.  59.  cites  10  E.  4.  i. 

g.  If  the  hujband  be  outlawed  in  trefpafs,  &c.  the  fame  Jball  mt 
Mijl  the  wife  of  her  dotuer  \  for  by  fuch  outlawry  hz  (hall  not  forfeit 
freehold  or  inheritance.     Perk.  S.  388. 

10.  Lands  appointed  to  be  fold  by  the  adminiftrator  of  the  outlawed 
perfon  who  died  inteftate,  or  lands  in  mortgage^  are  not  forfeited. 
^Wincb.  58.  Hill.  20  Jac  C  B.  by  Hutton  J.  in  cafe  of  Bulloigne 
V.  Jervafe. 

{E]   Forfeiture  in  Perfonal  AStlons.     How  the    £3^6] 

Kin^  ffjall  take  the  Profits.  f*'"'^^-'^ 

'  '        ^    J  */  Fol.  808* 

[  I-  TF  a  man  be  outlawed  in  a  perfonal  aftion,*  by  which  the  Br.  iflucs 

-■••king  is  entitled  to  tlic  profits  of  his  land  of  which  he  has  ^'^![^^^\^ 

eftate  of  franktencmcnt,  he  may  take  the  profits,  as  rent  or  corn^  s'qUIIJ^ 

or  by  manurance  of  the  pajlnre.    9  H.  6.  20.  b.  ]  "  Br.  UtUw. 

ry,  pi.  |6. 
ciors  S.-C.  and  13  AflT.  5.  accordin.-^ly,— -Br.  Forfwture  de  rerres,  pj.  30  cittss  S.  C.  and  1%  ACT. 

5.  accordingly,  upon  outla\/ry  of  trcfpafs. Br,  IWd.  pi.  105.  cite?  S.  C  per  Cur.— .Ibid.  pU 

ic8.  S.  P.  per  tot.  Cur.— Kin.  Law.  8vo.'  351.  S.  P.— For  outlawry  in  a^ion  perfon.U  th« 
kins  ih.ill  mot  fjj:^  bKi  t.tk"  t[<j,rojit:  ^uo:ff^uf  Scc  Br.  Refeifer,  pi.  i.  (bis)  cites  9  H.  6.  ao.  ■  ■■ 
Bi .  Patents.  pL  3.  cl;es  S.  C. 

[2.  But  the  king  cannot  upon  fuch  forfeiture  plow  the   land  •Br. For- 
io  Jiw.    •  9  H.  0.  20.  b.  Curia.  21  if.  7.  7.  J  "^^ 

30.  cites  S.  C.*— Br.  omcodevan%&c  pi.  2.  cites  S.  C.»i«*Br.  Iflues  retoroedt  pi.  10.  cites 
S,  C.— ^•Fin.  Law,  8\ro,  351.  S.  P« 

[  3.  Nvr  can  cut  underwoods  n$r  tras.  9  //•  6,  21.  ] 

B  b  3  [  4.  The 
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Br.  Liy«7,      [  4.  The  king  upon  fuch  forfeiture  can  «  wtfelfe  the  land^  1>e« 
gl,^.  cites    ^jmfe  ij^ejj  jf  Jig  oy  jjJ5  jigj,.  reverfe  the  outlawry  or  purchafe  char* 

Br.  Office    ter  of  pardon,  be  Iball  be  put  tp  bis  livery,  which  is  aot  reafon* 
devint,  pi.    Q  JI.  6.  20.  b.  Curia.  1 

•  Ualefs  ht  is  m/iiW  h  c#^«    Br.  Feoffmeots  de  terres » pi*  )•  qtes  9  H«  6.  s«.  for  the  InN/ii 
mffirftiiui,  but  be  (haU  take  the  profits. 

» 

[5.  The  king  by  fuch  forfeiture  bai   not  cnf  pojfejf»n  if  tb§ 
land.  21  H.  7.  7.  ] 

•  Br.Feoir-      [  L  5  ]  ^^^  ^^  ^r/y  dutlawid  *  m^  mah  fioffimnty  and  th^n  th^ 
mentde      kingfhall  not  hafc  more  of  theproiits,    9  rl.  6,  21^  2.x  H.  7. 7, 

terres,  pU      ^^^8.  ] 

3.  D»  r.  ^ 

cites  9  H*  6.  to.    But  oibefwtft  where  the  king  is  wtiM  ky  tfiee^tofeifi ;  for  there  he  oinnot  make 

feoffment  til|  after  livery  thereof  fued-^-lf  ihe  king  has  a  term  by  reafon  of  an  outlawry  ofOM/i 

Uffii  of  a  ttrmfmr  ytars^  and  the  kjor  will  makffi^ffw^y  the  feofPment  is  void,  becaufe  of  the  poflef* 

fidn  of  the  king  {    for  none  can  by  any  means  pvit  the  king  ou(  of  po|felfi<»n  by  matter  id 

laft !  quod  noia.    Kclw.  53.  b«  Trin.  19  H.  7.  pt  xa. 

•  Br.  Pa-         £  6.  The  king  cannot  grant  over  fuch  land  which  he  has  by  fudi 
tents,  pi.  3.  outlawry,  but  it  is  void.    *  9  H.  6.  20.  b.  ] 

^Fi^Uw.       f  ?•  ^°  ^^  ^"*  "^^  ^^  *^  ^^^'     ^'  ^'  7'  7'  5 
8vrw  351.  S.  P.  accordingly.-— ~The  king  may  diipofe  of  the  lcm4  itjelf  of  a  perfon  oudawed* 
Raym.  17.  Trin.  13  Car.  i.  h*  R.  Windfor  v.  Seywell,  and  denied  tlie  book  of  ^1  H.  7-  7.  anA 
Skid  that  the  fouffe  of  the  exchequer  is  againft  Uut  book.— — >l«e.  33.  S.  C. 

[  8.  But  he  may  grant  to  another  to  levy  the  profit  in  his  nanu* 

9.  If  a  nvui  be  outlawed,  he  ihall  not  forfeit  his  deer  in  his  park« 
Br  Account,  pi.  94.  cites  10  H.  7.  6.  per  Vavifor. 

xo.  Where  the  king  hag  the  profits  of  any  land,  by  reafim  of 
oytlawry  in  a&ion  penonal,  be  tMyjuJiify  for  damage  feafant^  and 
have  trefpafs  \  for  he  has  intereft  m  the  land.  Quod  nota,  Br. 
Avowry,  pj.  63.  cites  15  H.  7.  2, 

II.  A  leafefor  jeara  of  an  adumfqn  in  truA^  is. forfeited  by1fae^ 
outlawry  of  cefty  que  truft.  But  it  was  hdd  likewife,  diat  the 
king  cant^t  hav^  a  quare  impedit  or  an  eje^menty  but  ajubpoena  onfy^ 
(iard.  490^  Midu  20  Car.  2.  in  the  Exchequer,  in  cafe  of  die  At- 
torney General  v.  Sands,  cites  it  as  held  Pafcb*  |2  Car,  %•  Ci  B« 
^1  $ir  Anthony  Anger's  cafe. 
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[F]  In  what  Ca&8   the  Forfeiture  of  one  ihall 
be  Forfeiture  silfq  as  to  another^ 

^  {•  T.p  2  cmufeet  ofa^atute  tah  by  capias  the  hedj  ef  the  cctiiu^ 
*  '*'  for  in  execution^^  and  after  one  of  the  conufees  is  outlawed 
in  a  perfonal  a^ion^  this  fhall  be  a  forfeiture  of  the  debt  againft 
Voth  \  fo  that  the  king  may  put  the  conufor  out  of  pcec\iti6n  a^ 
large.  P.  x  i  Car,  B.  R.  between  North  and  Fines,  per  Curiam, 
in  writ  of  error  upon  a  judgment  in  bank  in  adion  of  cafe,  iMiere* 
^f  ^  cpAiiderati0a  was  ^  procure;  a  difcbarge  from  die  idn|  tq 


fet  him  at  large  put  of  execution,  in  the  cafe  afore(aid«    Mich,  ix 
Car,  Rot  520.  ] 

2.  Holt  Ch«  J.  in  delivering  die  opinion  of  the  court,  in  the  cafe 
of  Britton  v.  CotE,  Ld.  Raym.  Repu  308.  cites  Lane,  96.  and 
2  Roll's  Abr.  159.  [Praerogadve  (I)  J  pi.  4.  which  he  fays  Is  ob- 
fcurely  reported,  viz.  that  the  cattle  of  dfie  tenant  in  common  fliall 
not  be  taken  upon  a  levari  facias  upon  the  oudawry  of  the  other; 
if  the  eftate  of  the  other  tenant  in  common  be  particularly  foundy  it  is 
good  law:  for  if  a  levari  facias  be  to  levy  the  profits  of  a  moiety) 
the  catde  of  the  odier  tenant  in  common  there  levant  and  couchimt 
cannot  be  taken ;  for  the  tenant  in  common,  which  was  outlawed, 
can  only  forfeit  die  pernancy  of  the  profits  of  his  moiety.  But  that 
natter  (tf  the  tenancy  in  common  muA  he  intended  to  be  found 
upon  the  injuijition^  otnerwife  it  ii  not  law;  fbr^if  ^.  bath  land  in 
which  B.  has  common  of  pqflure  for  fbeep,  A.  is  autlawedy  and  the 
title  of  B.  is  not  found  upon  the  inquifitiony  his  catde  may  be  taken 
upon  a  levari  facias,  until  he  hath  pl«ided  his  tide  in  the  exchequer, 
and  hath  it  allowed.  Contra  if  his  tide  had  been  found  upon  the 
inquilition.    In  a  Ro.  Abr.  159.  there  are  fome  cafes  which  feenn  * 

to  the  contrary ;  but  they  are  not  intelligible.  As  the  cafe  there 
159*  pi  2)  3.  Stafford  v.  Batbman  (the  fame  cafe,  3  Gro* 
431.)  which  fays,  that  upon  a' levari  facias  the  flierifF  may  {f\k^ 
but  not  fell,  which  is  a  contradiction ;  for  every  levari  facias  re* 
quires  a  iale  as  well  as  a  feifure ;  therefore  the  book  is  fidfe  printed, 
and  it  ought  to  be  ajitri  facias^  as  3  Cro.  is.  Now  no  levari 
iffiies  for  a  debt  againit  die  perfon,  but  where  the  land  is  debtort 
Ld«  Raym.  Rep.  3o8»  Hill.  9  W.  3.  in  cafe  of  Brittoo  v.  Cole, 


[G]  Who  JhoiU  have  the  Forfeiture.  [  33^  3 

[  I*  T  F  j£  Uafes  to  B.  a  coaUmine  within  the  county  palatine  ofDur^ 
^  hamforyearSj  rendering  rentj  and  after  the  rent  being  arrear^ 
A.  is  outlawed  in  an  adion  of  debt  in  banco,  and  the  Bijbop  of 
Durham  it  to  have  the  chattels  of  outlawed  men  within  his  county, 
vet  it  feems,  becaufe  this  debt  follows  the  perfon^  diat  the  king  Jbm 
%ave  the  arrearages^  and  mt  the  bijhop,  Dubitatur  M.  8  Jac« 
Bromley's  cafe.  ] 

(H)  Forfeiture.    Bhw  much  (hall  be  forfeited. 


j6.  Mich,  zo  &  31  EH.  C«  B.  in  Knight's  cafe. 

a.  A.  had  recovered  a»inft  J.  S.  in  an  adion  for  words,  500  /< 
images*  Afterwards  J.  b,  and  w,  S.  turcbafid  land  in  /«,  end 
4tiinud  it  to  B.  A.  wai  oudawed,  and  fo  his  debt  became  forfeited 
10  die  king.    Ttac  qiieftion  was  iiriiedier  die  king  ihould  have  dio 

Bb4  moietf 


moiety  of  the  moiety  of  A.  or  the  intire  moiety.  And  it  was  re- 
folved,  that  he  fhould  have  the  intire  moiety,  though  A.  ihould  have 
had  but  the  moiety  of  the  moiety.  But  the  debt  coming  to  the 
i/W,  he  by  his  prerogative  Jhall  have  execution  of  the  intire  tnoietj  i 
and  it  was  adjudged  accordingly.  Cro.  J.  513.  Mich.  x6  Jac. 
JB.  R.  the  King  v.  Death. 

( I )  Forfeiture.     Goods  of  ijobom  may  be  taken. 

Strangers  % 

%,  p.  i»cr  I.  T  F  a  man  is  hound  to  two  in  an  ohligati<Mi,  and  the  one  is  mc/*- 
Doderidge  a  /^u?/^,  the  king  (hall  have  the  intire  obligation  to  himlelf 
7'.  hTcafc^'  alone,    Br.  Chofe  en  aaion,  pi.  2.  cites  19  H.  6.  7. 

oC  Callom  v.  Sherman,  cites  15  E.  3.  ■  See  PI.  C.  243.  su  S.  P.  in  ca(tt  of  Wiilion  ▼.  Ld. 

Barkley. 

^-  P-  3  2.  Where  a  feme  executrix  takes  baron  who  is  outlawed^  the 

i>i  caf/oT   4f^^  e/"'*^  t^ator  by  this  fliall  not  be  foifeitedi  per  Prifot.     Br. 
Hix  ▼.         rorfeiturede  Terres,  pi.  71.  cites  33  H.  6.  31. 
Uanifon.  3,  Sq  \i  js  where  the  executor  himfelfis  outlawed^  the  goods  of 

the  teftator  fcall  not  be  forfeited.     Br.  Forfeiture  de  Terres,  pi. 

71.  cites  33  H.  6.  31. 

4.  Trejpa/for  takes  my  goedsj  and  after  is  outlawed^  thefe  goods 

are  forfeitedi  per  Hobart;  and  thofe  of  the  Exchequer  wrote  for 
^  -  them.     Quxre  if  by  information  without  office  ?     But  it  fecins 

[  339  J  that  the  firft  owner  Ihall  have  them  upon  fuit  made  5  for  his  right 

remains.     Br.  Forfeiture  de  Terres,  pi.  53.  cites  6  H-  7.  9. 
5;  If  dicre  be  a  commoner^  or  other  tenant  in  common  with  defen'^ 

dant^  his  beafts  may  be  taken  on  the  land,  unlefs  the  title  of  the 

commoner  or  of  the  tenant  in  common  be  found  by  the  ioquifition  ; 

and  fo  it  is  of  a  leafefor  years  prior  to  outlawry  \  for  they  are  bound 

by  the  inquifition,  and  fo  is  their  title,  till  they  avoid  it. by  monftrans 

de  droit  m  the  Exchequer,     i  Salk.  395.  HUl.  9  W.  3.  B.  R. 

3ritton  V.  Cole. 
72  Mod.  6.  If  an  outlaw  makes  feoffment  of  his  lands  after  inquijbioff^  tKe 

176.  s.C    j^^e  ^  the  feoffee  may  be  taken  for  the  iffues  of  thofe  Und^  ?  fpr- 

tiori  the  cattle  of  a  wrong  doer,  who  has  no  pretence  of  a  title  \  per  . 

Holt  Ch.  J.     Carth.  442.  iii  cafe  of  Britton  v.  Cole. 

(K)    Forfeiture.     Strangers.      How  far  theTitle^^ 
&c.  of  Strangers  are  affeSied  by  it, 

I.  I  F  the  king  has  a  term  by  reafon  of  an  outlawry  againft  tejie 
*  of  a  term  for  yearsy  and  die  leffpr  will  make  feofiincntj  the 
feofFment  is  void,  becaufe  of  the  poffeffion  of  the  kingj  for  none 
can  by  any  means  put  the  king  out  of  poffeffion  by  nutter  in  ia£^s 
^uod  nota.    Kelw.  53,  b.  Trin.  19  H.  7.  pi.  I2« 

2.  if 
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2.  If  dijfetfee  be  outlawed,  he  fhall  not  forfeit  the  profits  of  the 
land.    Arg.  Goldlb.  55.  pi.  8.  in  Beverley's  cafe. 

3.  If  a  rfl^^'AtfAfer  be  outlawed,  the  king  (hall  have  the  profits  of  g.  Treat, 
his  copyhold  land.s,  and  the  lord  has  not  any  remedy  for  his  rent,  of  Tenares 
Arg,  Le.  99.  in  cafe  of  Suliard  v.  Everard.  Co^c^**" 

Cop.  T50.  164.  that  Lord  Coke  fays  that  ifa  copyholder  booutlawetl,  the  lordqpou  prefeiument 
fhall  have  the  profits  of  the  lands;  but  that  it  is  f.tid  Lex  Cufto.  210.  that  if  a  copyholder  be 
outlawed  in  a  perfonal  aAion,  it  is  no  forfcture  of  Ws  copyhold,  but  the  king  Ihall  have  the 
profits.  But  the  lord  Cb.  B.  iays,  qu«re  of  this ;  for  then  how  can  the  lord  ha\(e  his  fei  vices 
«patd  him  ? 

4.  A.  acknowledged  a  recognizance  to  B.  and  after  to  C.  at  the 
fuit  of  B.  the  lands  of  A.  were  extended  at  20/.  per  ann,  afterwards 
C.  was  outlawed,  by  which  the  recognizance  came  to  the  king,  and 
procefs  of  extent  ifliied  for  him*  It  was  found  that  A.  h«id  nothing 
but  the  land  extended  by  B.  and  that  it  was  worth  40/.  per  ann* 
more  than  the  20 1*  jt  was  extended  at.  Scire  facias  was  awarded 
againft  B.  to  anfwer  the  furplufage  above  the  20 1.  per  ann.  B, 
pleaded  his  firft  extent  by  inquiUtion,  and  that  he  was  not  yet  fati^ 
fied.  Judgment  for  B.  for  the  conufee  is  to  take  his  chance.  But 
Clerk  the  2d  baron  held  ftrongly  the  contrary.  Cro.  E.  265.. 
266.  pi.  8.  Mich.  33  &  34  Eliz.  B.  R.  the  Queen  y.  Wall  and 
Green. 

5.  The  king  (hall  not  have  the  profits  of  the  land  on  an  outlaw-  ^^  \f 
rv  againft  the  ce/ly  que  ufe^  or  cejiy  que  truft.    Sty.  41.  per  Roll  Ch.  cefty  qo© 
J.  in  cafe  of  the  King  v.  Holland.  tru^t  or 

•^  ceftyque 

.vfe  of  9  bond  ))e  outlawed,  the  king  {hail  have  the  bond.  Cro.  J.  513.  in  cafe  of  the  king  r* 
the  executors  of  Sir  J.  Daccomb.  ^ 

6.  A,  recovered  a  judgment  againft  B.  after  judgment  B.  was 
outlawed  at  the  fuit  tf  J.  S.  and  his  lands  feifed  into  the  hands  of  the 
€rown.  Afterwards  A>  took  out  an  elegit.  The  whole  court  were 
of  opinion  that  the  lands  bein^  feifed  by  the  crown  before  the  fuing 

out  of  the  elegit,  there  could  not  be  an  amoveas  manum  awarded  f  940  1 
aldiough  the  judgment  was  prior  to  the  outlawry.     Show.  Pari.  ^  ^^    ^ 
Cafes,  75.  in  cafe  of  the  King  v.  Baden,  cites  Hard.  106.  [in  the 
Exchequer,  Trin.]  1657.  Matters  v.  Whitfield. 

7.  A.  was  outlawed  at  the  fuit  of  B.  and  lands  in  his  pofleffion 
were  extended.  ^.  S.  claimed  title  to  them,  brought  ejeSnuntj  and 
pleaded  to  the  inqutfition.  An  injundlionwas  prayed  for  the  king  t» 
ftay  proceedings  at  law,  but  it  was  denied ;  for  though  a  perfon 
outlawed  cannot  after  extent  prevent  or  avoid  the  kin^s  title  by  any 
alienation,  as  appears  1 1  H.  7.  yet  the  outlawry  gives  no  fuch  pri- 
vilege to  the  pofleiBon  of  a  dijfeifor^  but  that  the  dijfeifee  may  enter 
and  bring  his  ejeilment ;  for  by  the  outlawry  the  king  has  a  title  .. 
only  to  the  profits,  and  no  intercft  in  the  land.  But  it  was  ordered 
that  the  ejedment  (hould  be  brought  in  this  court,  becaufe  the 
king*s  revenue  was  conccrjied.    Hard.  176.  Hill.  X2&  13  Car.  2. 

in  the  E^cchcquqr,  Hamond's  cafe. 

8.  If  there  be  two  tenants  in  cofnmon  of  a  reilory  for  years^  and 
pne  is  outlawed,  yet  the  other  upon  (hewing  of  the  matter  may  have 
debt  for  the  moiety.  Sid.  49.  pi.  n.  Mich.  13  Car.  2.  B.R.  in 
cafe  of  Cole  v.  Banbury. 

9.  If 
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9.  If  tifiantfor  life  is  outlawed,  and  die9^  it  may  be  a  queftion 
whedier  the  imes  arrear  can  be  extended  on  the  reverfionerj  per 
Holt  Ch.  J.  Uarth.  442.  Britton  v.  Cole. 

ioDQfnf  '^*  ^*  ^^^'  ^^^^  ^  ^'  ^^  aJuJgmintj  and  to  C.  on  a  honJL    A. 

ProcParl.  is  outlawed  at  the  fait  of  the  ohUgeoj  and  his  lands  feiled  on  the  'out- 
Cafes  7s*  lawry ;  and  the  mieftion  was,  whether  the  conufee  of  the  judgment 
^  ^  could  extend  thde  lands  7    And  it  was  held  die  outlawry  flioold  be 

preferred,  and  that  the  king's  hands  ihould  not  be  amoved,  unlefs  the 
conufee  could /(nc;  covin^  and  pra£life  between  die  obligor  and  die 
obligee.  2  Salk.  495.  pL  2.  Mich.  5  W.  &  M.  Attorney  General 
V.  Baden* 


(L)    Anions  forfeited.      MThat.      And  ^bai    the 
Kingtiuy  have,  in  Refped:  of  the  Outlaw. 

t.  A  Man  was  bound  in  a  recognizance^  and  bad  a  defeajancey  and 
^/\  execution  is  fued^igXLxA  him,  and  be  pleads  the  defeafancei 
and  notwithftanding  diis  execution  is  awarded  erroneoufly^  and  after 
the  conujor  is  outlawed  in.  an  aSiion  perfonal^  and  then  gets  a  pardon^ 
wndfues  a  writ  oferror<f  and  well  notwithftanding  the  outlawry; 
for  he  is  not  to  recover  any  thing,  but  to  difcharge  his  land  by  this 
fuit,  which  dijchdrgcj  nor  the  und,  was  not  forfeited  to  the  king 
by  outlawry  in  aftion  perfonal;  quod  nota.  And  therefore  the 
tide  and.  caufe  to  have  writ  of  error  was  not  forfeited.  Br.  For« 
feiture  de  terres,  ph  72.  cites  29  Afl*.  47. 

2.  It  was  awardea  that  he  who  is  outlawed  for  irejpafsy  and  after 

gets  a  pardon^  Jhall  bave  a^on  of  trefpafs  of  battery  or  bite  impri« 

ibnment  done  before  tbe  outlawry^  and.fliall  recover  his  damages 

taxed  by  the  court;  for  odierwife  the  tort  ihall  be  difpuniihed, 

^Br.  Forfeiture  de  Terres,  pL  38.  cites  29  ML  6i. 

The  king         3-  For  the  king  may  have  debt  or  aiiion  of  goods  carried  away  froqi 

€atmet  have    him  who  is  ouUawed,  but  he  ihall  not  have  a£Uon  Ar  tbe  tort.  Br« 

Si  0/*"*  Forfeiture  de  Terres,  pL  38.  cites  29  AiC  61. 

him  who  is  outlawed  or  attainted  by  tbe  eommn  law  btfort  that  fome  man  has /«f^  them  tolhe 
vfe  of  the  king,  or  *  tb^  U  he  fvmdby  matter  cf  record  i  and  if  the  King  may  have  aAioo,  yet  he 
bas  eledion  in  what  court  he  will  fue,  whether  in  Chancery  or  common  lamr.  Btt  Pmogativ^ 
pi.  45*  citet  59  H.  6.  a6.  per  Graenfieid. 

*[340 

If  a  man  4<  The  king  (hall  have  adion  o(  detinue  of  tbe  obligation  of  him 
lie  outlaw-  who  is  outlawed  i  per  Brian,  quod  non  neeatur.  Br.  forfeiture  de 
&  may    ^^^"^^  P^-  '^7-  ^*^^*  i6  E.  4.  4.  and  49  E.  3.  s. 

have  good  a^on  of  iletimue  againfi  any  m)bo  bavepoffej^  of  tbe  goods  \  for  by  the  outlawry  the  pro* 

ferty  is  in  the  king,  and  he  who  has  the  poOemon  is  chained  to  the  king  by  way  of  a^Uon.    Br* 
rerogative,  pL  45*  cites  39  H*  6.a6. 

Br.  Feoff.  5.  Where  the  king  bas  tbe  profits  of  any  land  by  reafus  rf  oiuir 

Ufes'pK  l^'y^^  *^  ^^i^  perfonalj  and  damage  is  done  in  depafturing  of  Ifao 

13.  cites'  %^^  ^^  <^or">  ^c  ^^^  l^vc  adion  of  treipafs}  for  he  bas  interefi 

StC  m  the  land,  and  yet  be  bas  n$t  tbe  land  ttfelf    Br.  Tre(pa(s,  pU 

172.  cites  15  H.  7.  a« 

(M)  Forfeituro. 


Qtlatoti?#  341 

<M)    Forfeiture.     Patentee.    Adlons.     What  Ac^  JSS*^ 
tions  Patentee  may  have^  and  in  niobofe  Name.       (m-  ^  $) 

I.  /GRANTEE  of  the  king  cannot  have  aAion  of  goods  of  :i 
^^  perfon  outlawed  without  poffiffitni  per  Grenefield;  to 
"^hich  it  was  anfwered,  that  it  is  the  common  courfe  in  the  £xche« 
quer.    Br.  Prerogative,  pi.  4^.  cites  39  H.  6<  26. 

2.  A.  was  accountable  to  J.  S.  and  afterwards  y.  8.  was  out* 
lowed  in  a  perfonal  afiion.  A.  died.  The  queen  granted  to  B^ 
omnia  bona  &  catalla,  exitus,  proficua,  ibrisfa£hir*  ic  advantagia 
quaecunque,  which  came  «to  her  by  the  outlawry  of  J.  S.— — B« 
brought  account  againft  the  executors  of  A.  if  fm  tort.  It  was  agreed 
of  all  fides,  that, if  this  adion  had  b^en  granted fpecially^  it  had  been 
clearly  good;  and  though  this  matter  of  account  is,  at  the  time  of 
the  grant,  uncertain^  yet  it  may  be  reduced  to  a  certainty  by  matter 
ex  poftfa£fo^  viz.  by  the  account.  And  though  the  account  be  not 
exprefsly  named  in  the  letters  patents,  yet  the  words  of  the  grant 
(ut  fupra)  do  amount  to  as  much.  And  Gawdy  J.  conceived  this 
account  ought  to  be  brought  in  the  queen* s  name.  And  per  omnes 
J.  if  A.  had  been  living  at  the  time  of  the  grant  of  the  queen,  the 
grant  had  not  been  good ;  for  then  the  a£Hon  againft  the  executors^ 
which  is  the  matter  of  prerogative,  had  not  been  yefted  in  the 
queen.  3  Le.  197.  pi,  250,  Hill.  30  EUzt  in  the  Exchequer* 
Anon. 

3.  If  4  man  be  outlawed  in  a  perfonal  a£tion,  and  the  queen  has 
the  profits  of  the  land,  and  lets  the  lame  to  another,  the  grantee 
fliall  have  treftajs  quare  claufum  'fregit ;  per  2  Juftices.  3  Le- 
213.  pi.  282.  Mich/ 30  &  31  Elis.  B,  R,  in<:afe  of  Hitchcock  v« 
(ifurvey. 

(N)     Patentee.     Value.    How  the  Value  to  be  con^  r  ^.^  -i 

Jidered  on  an  Extent,  ^      ^ 

I.  'plEfendant  was  outlawed  at  the  fuit  of  an  after^judgment  ere-  s.  c.  cited 
^^  ditory  who  got  a  leafe  from  the  crown  at  m  quarter-part  of  and  adjud* 
ibi  valuey  via.  for  120I.  per  annum,  where  the  lands  were  well  ff^accor- 
.  worth  478 1.  and  he  levied  only  the  120I.  per  annum,  and  let  the  p^Trl  caf«t 
outhw  take  the  reft.     The  firft  judgment  creditor  brought  an  elegit^  71.  Atcor- 
and  would  have  the  leiTee  account  for  the  whole  value.     But  it  was-  "«7  Gen. 
decreed  (by  which  a  former  decree  was  fet  afide)  that  the  leflcc  J*    itTSifa 
(ouldlevy  no  more  than  the  extended  valucj  which  was  at  I20l.  per  ofafeifuro 
annum,  and  could  not  enter  and  take  all  the  profits }  for  the  crown  [^  o»'- 
has  no  intereft  in  the  land  extended,  but  only  perception  of  profits,  kil|?(iia^f 
but  die  party  may  take  out  a  melius  inqutreWy  and  have  them  ex-  be  aUowed 
tended  at  a  greater  value.    And  it  was  agreed  that  the  Uffie/hould  ^  >nora 
4han^€  flaciy  andkt  in  the  firft  judgmtnt  (r editor^  and  be  pay  the  ^^^^^ 

UJfti 


S42  mtifltot;. 

Ar*,  and  if  Uffii  20oL  per  aHHUtn  tin  lijfee's  debt  was  fatUfied\  and  the  outlawrj 

made  of  '*  remoin  in  force.     And  the  extent  upon  the  elegit  after  the  extent 

^vhatis  upon  .the* outlawry)  was  held   void  quoad  the  protedon      HanL 

leifed,  th«  |o6v  Mailers  v.  Whitfield  and  Hoikins.                    , 

fliaiUiave  ^'  ^*^"  **^  ^rj/frf  ^  tbi  land  zxz  found  by  an' inquifition  to  be 

it.  Arg.  of  fuch  a  >7»tfr^  f/i7/f/<f,  then  the  lands  remain  a  debtor  to  the  value 

^Mod  ti7.  iillthe  debt  isfati$fied\  but  he  can  only  agift  or  mow  thoic  lands  i 

Brittonw.  P«''Cur.  5  Mod.  u8.  in  cafe  of  Brkton  v.  Cole. 

Cole,  cites  Hard.  106. 


s««(Eh>i-  (O)     Forfeiture.     Prevented^  or  oujied^   by 
(p)pi.3-  nation,  6uC. 


I.   I  F  one  is  outlawed^  in  aSlion  per  final,  and  office  is  (bund  that 
^    he  was  iVifcd  of  fuch  lands  the  d«iy  of  the  outlawry,  he  awy 


In  ouC- 
iawry  ia 

fonal,  the      tnaie  *  feofftntnt  of  his  kind  well  enou^.'i ;  for  the  king  is  not  feifedm 
feoffment     Br,  0£ce  devajit,  &c.  pi.  2.  cites  o  H.  6.  20. 

of  the  par- 
ty is  good  before  the  king  has  pcflenion.  Bur  a  recm^ery  againft  the  heir  after  office  and  be«> 
fore  livery,  is  good  betvattn  tic  f><^iu:y  but  not  ;;i;ainft  the  king  if  it  be  upon  feint  title.  Br. 
I'^'coifment  deterre::,  pi.  17.  titc  11  H.  ?•  7.—  I  he  couiTe  of  the  Exchequer  is,  that  hyfiof'm 
rint  before  feijut  t,  the  king  is  oufteU  of  the  pernancy  uf  ifie  profits.  But  m/  by  feoffment  after 
feifure.     1  Lev.  33.  Pafch.  i  r^  Car.  a.  B.  R    WimKor  v.  Sayuel. 

•  S.  P.  and  after  this  the  bn^Jhall  ni  have  anyprojU  of  ii,  qnod  curia  conceflitj  qtjod  nota  5  for 
the  kini;  has  n»>t  the  poUetiion.  and  the  owner  hns  power  to  make  feoffment,  therefore  the  pro- 
fits (hall  go  to  the  feo5ee.  Br.  Prerogative,  pi.  38.  cites  ai  H.  7.  7.  Br.  Forfeiture  d« 
Terras,  pi.  10.  cites  S.  C.-— Ibitl.  pi.  24.  cites  S.  C  •hectiiife  the  king  cannot  feife  for  outlawry  in 
a^ion  perfonaK  But  where  the  king  may  feife,  the  party  cannot  fo  ouft  him  of  the  land*  '  ■ » 
Br.  IfTues  Rotorn,  pi.  9.  cites  S.  C— .— S.  C.  cited  by  Gaudy  J.  Goldf.  idi.  pi.  115.  Anon.  ■ 
Ld.  Raym.  Rep.  307.  Hill.  9  W.  3.  in  cafe  of  Britton  v.  Cole  it  was  fnid  by  Holt  Ch.  J.  in  pro- 
nouncing the  opinion  of  the  court,  that  the  feoffment  in  fuch  cafe  is  good,  but  the  inerejl of  tht 
king  to  take  the  profits  continues  notwithfl-utdifig  the  feoff'ment;  tliough  the  opinion  in  21  H.  7.7.  is 
contrary.— —I  Salk.  395.  S.  V-  and  S.  P.  —.-the  fale  ihall  bold  but  the  king  Avail  bav£  the 
pernancy  of  the  profits.     12  Mod.  43S.  Anon* 

2.  A  fraudulent  gifi  of  goods  will  not  defeat  the  king  of  the  for- 
feiture by  the  outlawry  of  one  indiSed  for  rccufancy.     See  tit. 
Fraud  (C)  pi.  i.  in  the  notes,  Paunccfootv.  Blunt. 
T^4.l1       3-^f^  "^^^  outlawed  buys  goods  in  another's  name,  the  king  (hall 
For  when     ^^^^  ^^^  goods  in  the  feme  manner  as  if  he  had  taken  them  direft- 
any  uii  is      ly  in. his  own  name.  J2  Rep.  2.  Pafch.  4  Jac.  in  Ford  and  ShelcJo:i^s 

done  'utltb     cafc. 

wtcnt  and 

purpcle  tt  itfrand  tU  king  of  his  bwfol  duty  or  forfeiture  by  the  common  hw,  or  aci  of 

parliament,  the  king  ihall  not  be  {b.Tred  of  his  la\vK;l  duty  or  forfeiture  fer  otli^um^  wbicii 

belongs  to  him  by  tlie  law  if  the  a^  was  ma^s  m  dini'Jo,    12  Rep.  2.  Pafch.  4'Jac.  Ford  and 

Sheldon's  cafe. 

4.  A,  recovered  damages  againjl  B.  %vho  at  the  time  of  the  judg-' 
tatvtwas  joifMy  jyifed  in  fee  with  C,  Afterwards  IL  and  C.  aliened* 
Then  J.  is  outiajved.  i  he  king,  8  years  after  this  outlawry,  ex^ 
tends  the  moiety  of  this  land  for  thefe  damages  recovered  againft  B. 
The  barons  were  clear  in  opinion  that  he  fhall  have  it  in  .extent^ 
for  it  was  liable  to  the  extent  of  the  party  outlawed  before  the  aii^ 
nation,  and  tiieii  when  it  comes  to  the  king  by  the  outlawry,  al* 
tliough  it  be  after  the  alienation,  it  continues  extendible  for  the 

king. 


king,  though  the  aVenntion  was  before  the  outlawry.    Lane  aOb 
Pafcb.  4  Jac.  in  the  Exechequer,  York  v.  Ailein. 

5*  One  outlawed  made  a  leafe  o^  hijj  lands,  and  afterwards  tbefe  g^^^  ^.^^ 
bnets  amongft  others  werefhund  bf  inqfufitUn^  and  this  leafewasplead'^  at%,  io 
ed  in  bar  to  bind  the  king,  it  being  before  inquifition.     And  the  Mou.  ^59. 
jcourt  held  that  a  Icafe  or  other  eftate  made  after  the  outlawry  and  jj,"^^^  \, 
before  the  inquifition,  if  made  b^nafide  and  upott_  a  good  con/id.  ration^  Fleetwood.* 

will  prevctrt  the  king's  title;  but  otherwije  if  it  be  in  truft  for  the  If  ^- 

party  only,  but  that  no  conveyance  wherefoever  made  after  the  in*  /^'""-/H^" 
qtiihtion  will  take^away  his  title.     Hard.  loi.  Pafch.  1657,  inthe  X^',^\^* 
lExchequer,  the  Attorney  General  v.  Freemaiu  land  be 

aliened^ 
that  prevents  the  king  from  the  pemanqr  of  the  profits,  cites  19  H.  7.  39.  But  if  afttr  ht* 
mu'ifihcnfoxind^  it  will  not;  for  it  is  by  the  inquifition  thar  the  interdt  is  veiled  in  the  king,  and 
before  that  he  has  nothing  nt  all.  Cumb.  46>3.  per  Holt  Ch.  J.  in  dcUvermg  the  opinion  of 
the  court,  Britton  v.  Cole.— -^x  Salk.  v^^  S.  C  and  S.  P.  cit6s  Lane  79.  3  Cro.  431.  %  Roil* 
i39....^Ld.  Raym.  Rep.  307.  S.  C.  and  S.  P.  by  Holt  Ch.  J. 

6.  B.  was  outlawed  in  debt,  after  judgment  at  the  futt  of  S.  and 
an  extent  being  taken  out,  it  was  found  by  inquifition  i  0&..  1654. 
that  he  simsfe^edfor  life  offeveral  lands  in  Hanipftiire.  They  were 
Ujfed  into  the  king^'s  handfs,  atiddemifsd  to  the  f^id  S.  under  the  Ex^ 
cbequer-feaL  The  defendants  as  tertenants  pleaded,  that  before  this 
iftquifktoH  and  feifure  the  faid  B.  by  fine  fur  ctmcelTit,  &c.  granied 
tbefe  lands  to  one  Abdy  for  ^00  years^  if  he  p>ould  jo  kng  ltve\  that 
Abdy  diedj  and  that  after  the  inquifition  his  executors  demi/cd  them  to 
the  defendants  for  460  years,  1  he  Attorney- General  demurred^ 
for  that  the  ad  leafe  was  made  fince  the  inquifition  and  feifure,  du- 
ring which  time  no  eftate  could  be  granted  of  the  lands  fclkd.  But 
the  court  faid,  that  any  one  who  has  an  t-itacc  or  a  right  precedent 
to  the  outlawry  may  grant  it  over,  unlels  jtr  be  the  outlaw  himfelf^ 
who  cannot  by  his  own  ^&  defeat  the  king's  intereft.  Hard.  422. 
pL  9,  Trin.  17  Car.  2.  in  the  Exchequer,  the  Attorney  General 
V*  Fox  &  al. 

7.  Outlaw  in  perfonal  action  levies  a  fine  before  feifure.  The 
king  cannot  feife  the  lands  in  the  hands  of  conufce,  but  if  the 
feifure  be  before  the  fine,  the  king  may  retain  agciinft  the  conufee. 
Ravm.  17.  Trin.  13  Car.  2.  Windfor  v  Seyweli. 

o.  If  a  perfbn  outlawed  aliens  his  lands  before  any  inquifition 
taken  for  the  king,  which  he  may  lawfully  do,  yet  the  alienee  mujl 
plead  off  the  extent  in  the  Exchequer  by /hewing  his  title  free  edent. 
Carth.  44I.  in  cafe  of  Britton  v.  Cole,  cited  by  Holt  Ch.  J.  as 
.Mich.  22  Can  2.  Rifdon  v.  Rainer. 


(P)     Forfeiture.     Relation.    To  what  Time.      [  ^44  ] 

*#  I  N  affife  it  was  found  by  verdict  that  the  plaintiff  leafed  the 
land  to  the  defendant /dr  life  rindering  rent^  and  for  default 
of  payment  to  re»enterj  and  the  dejcndant  did  feiony^  by  which  the 
exigent  was  awarded^  and  the  lejjbr  entered  for  rent  arrear^  the 
kffu  oufied  bim  and  ajier  was  outkru^edi   out  the  king  did  not 


^4^  Utiaimt* 


T\ 


iy  but  the  drfeniant  ctntinuid  feifith  suid  die  defendant  //  iMo  d 
curk  convi£f.  Aiid  hy  all  the  iuuiceS)  though  the  khifi;  had  caufe 
to  feife  and  did  not  feife»  the  pfaintifT  fliall  recover  die  huid;  Andf 
by  die  reporter  it  ought  to  have  been  inquired  when  the  rent  was 
arrear ;  /or  if  it  was  before  the  exigent,  then  the  entry  of  the  plain- 
tij^  it  lawful ;  contra  if  it  was  arrear  after  the  exieent  And 
therefore  it  ieemt  that  fi^t  judgment  upon  the  exigent  (baU  have  rela-^ 
tion  t§  the  tefit  of  die  exigent.  Br«  Conditions,  pL  109.  cites  27 
hSL  50. 

a.  Note^  by  all  the  juijKces  exc^t  Markham,  if  a  mah  be  at'- 

tainted  of  felony  or  treaum  hjf  outlawry^  he  (hall  forfeit  all  his  lands 

which  he  had  at  the  day  of  the  felony  or  treafon  dme^  or  ever  after* 

Quaere  inde ;  for  it  feeihs  but  from  the  tinie  of  die  outlawry  pro^ 

f       mouncedf  or  after  \  for  outlawry  ha$  no  relation^  as  verdidl  has.    Br< 

Forfeiture  de  Terres^ pi.  98.  cites  30  H.  6. 8. 

tvo^^Oi  3*  In  an  apbeal  ofmA^  ot  other  felony,  &c.  pfoce6  is  awarded 

Boan  he  fV   agflunfl  the  defendant^  and  hanging  the  procefs  the  defendant  convey t 

^dI  and   ^^7  '^^  ^^^  ^^^  ^^^  ^^  outlawed,  the  conveyance  is  good,  and 

tnuiKinKths  (ball  defeat  the  lord  of  his  efcheat*    Co.  Litt«  13.  a* 

procefs 

againft  hiniy  he  conyeyi  away  the  land,  and  after  is  outlawed,  the  conveyance  fhaU  not  in  that 
cafe  prevent  the  lord'  of  his  efcheat.  And  the  reafon  of  this  £verjtty  is  manifelt ;  for  in  tbo 
cafe  of  the  ^^mm/  «b  wrir  Mrtmu  m9  tim  whm  tU  fdm^  vas  duuf  and  therefore  the  efcheat  cao 
jelace  [only  J  to  the  outlawry  pronounced.  But  the  uuHOmem  trntmns  the  tim  when  the  feioiiy 
was  committed^  and  therefore  the  efcheat  upon  the  outlawry  ihaU  relate  to  Chat  time.  Ccfi^ 
]«iii»  13*  a.  bi 

4.  By  hitt  outlawry  the  party  tmmediatehf forfeits  hisperfonalgoods^ 
and  they  are  veiled  in  the  king^  and  he  does  not  forfeit  the  profits  of  bis 
landsy  nor  chattels  realj  till  inquifition  taken.  Held  per  Cur.  I 
Salk*  395.  Hill.  9  W.  3.  B4  R.  in  cafe  of  Britton  v«  Cole* 

(  Q^)      Forfeiture,     In  what  Cafes.  In  GcnetaL 

S.P.  and  I.  'yjrr  H  E  N  a  perfon  is  appealed  or  indi^led  offeUs^y  and  ah* 
ef  high  7^"'*  himfelf  for  fo  long  a  time  that  an  exigent  is  awarded 

treafon.       agaitift  hioH  he  ihsul  forfeit  all  his  ^oods  and  chattels  which  he  had 
Fin.  Lawi    at  the  time  of  the  exigent  awarded,  though  he  render  himfelf  upon 
Svo.  3^».     ^^^  exigenti  and  be  afterwards  found  not  guilty.    5  Rep.  iio.b« 
III.  a.  Pafch.  43  Eliz.  B.  R.  in  Foxley's  cafe. 

2.  If  a  man  has  z  charter  of  pardon  of  elder  date  than  the  exigent^ 
the  chattels  are  laved ;  for  the  caufe  of  the  faving  them  appears  of 
record.  5  Rep.  11 1.  a.  in  Foxlby's  Case,  cites  43  £.  3. 17.  but 
fays  that  it  does  not  appear  by  the  book  what  remedy  the  party  has 
if  the  caufe  of  the  faving  of  them  be  by  matter  in  ni^  as  by  im« 
prifonment,  or  that  the  party  was  beyond  fea,  &c. 

C  345 1  (^)  Jidvantage  of  the  Forfeiture.  How  to  be  takcfl* 

See  (SJ 

!•    irx  EBT  upon  obligation.    The  king^s  ferjeants  faid^  that  th^ 

-^-^  plaintiff  was  outlawed^  and  prayed  to  have  the  obligation  for 

the  king.   Per  Brian,  Wc  cannot  give  judgment  of  it  as  juftiees 

without 


Witbwt  fvrity  but  tbe  king  may  have  writ  of  detinue ;  and  if  diis 
matter  was  upon  this  confeffion,  diere  judgment  may  be  given  for 
the  king.    Br.  Utlajg;ary,  pi.  41.  cites  4  H.  7.  17. 

a«  B.  recovered  tn  a  quare  impedit^  and  before  he  had  executien 
be  ioas  outlawed.  The  queen  brought  a  fcire  facias  to  execute  tbt 
judgment.  Refolved  per  tot.  Cur.  chat  me  fcire  &cias  to  execute 
the  judgment  vras  well  brought,  and  there  was  privity  enough  to 
fue  execution  of  the  judgment,  becaufe  the  thine  is  in  the  queen  as 
it  was  in  the  plaindnF,  and  that  is  a  thing  in  aSion,  and  therefore 
it  cannot  be  a  thing  in  pofleffion  in  the  queen ;  and  fo  fhe  is  not  to 
prefent,  but  is  to  profecute  the  execution  of  the  judgment.  Mo. 
241.  pi.  378.  Mich.  29  Eliz.  Beverley's  cafe. 

3.  A.  outlawed  B.  in  an  zB&on  of  debt,  and  J.  S.  having  goods 
of  Bm  in  his  hands^  A.  brought  a  bill  again/}  y.  5.  to  difcover  what 
goods  he  hadofB^s.  But  J.S.  dimurred^  becaufe  A.Jhewednio  title 
to  thofe  goods.  It  was  infifted  againft  the  demurrer,  that  the  crown 
was.  only  a  truftee  for  the  plaintiff.  But  Ld.  Commiffioner  Gilbert 
held  contra;  and  that  it  is  merely  out  of  grace  that  the  king  makes 
/uch  grant  of  goods  of  peribns  outlawed  to  the  plaintiffs,  who  have 
no  manner  of  right  before  the  crown  has  granted  them  to  him,  and 
fo  allowed  the  demurrer.  2  Wms's  Rep.  269.  Pafch.  1725. 
v.  Bromley. 

4«  And  in  fuch  cafe  the  Attontey  General  muft  be  made  zpartj* 
f,  Wms's  Rep.  269.  v.  Bromley. 

(S)     Forfeiture.     Remedies  to  get  at  it.  ^  C^l 

X.    A  ^^^^^''^  exhibited  2g2in&  one  outlawed,  to  difcover  his  real  S.P.ad* 

■^^  and  perjinal  e/latcy  and  what  fee  ret  gifts  and  conveyances  be  S^dJ.ue. 
bad  madty  becaufe  by  the  outlawry  his  goods  and  the  profits  of  his  HtU.  xh^tl 
lands  were  forfeited.    The  defendant  demurred*  for  that  nemo  te*  in  t>>«  ^x- 
netur  prodere  fe  ipfum,  and  to  difcover  his  eftate  upon  a  forfeiture,  ^^^*^*  ^ 
But  the  court  e  contra;  and  that  he  ought  to  anfwer,  becaufe  the  thb  At. 
crown  is  intided  to  his  eftate  by  courfe  of  law,  and  the  outlawry  is  tornby 
in  nature  of  a  gift  to  the  king,  or  a  judgment  for.  him  j  and  a  com-  y  *^"  011 
mon  perfon  may  have  a  like  bill  in  a  like  cafe,  to  enable  him  to  take  f(^  the 
out  execution.    And  he  was  ruled  to  anfwer.    Hardr.  22.  Mich.  eff«^  of 
x65S.  in  the  Exchequer.    The  Protedor  v.  the  Ld.  Lumley.  ^^*}  ^^ 

difcovtr  that  which  isforfeittd  alreadf,  and  KOi  io  Jifiovtr  a  uaje  ojfwftiture^ 

a«  It  is  ithe  courfe  of  die  Exchequer,  in  cafe  of  an  oudawry, 
•to  prefer  an  infornuition  in  the  nature  of  a  trpver  and  cenverfim 
againfi  one  who  has  the  goods  of  tbe  party  outlawed  i  per  Hale  Ch.  J. 
Mod.  90.  pi.  58.  Mich.  22  Car.  2.  B.  R.  Anon. 

3.  When  ^tinquifition  is  taken,  it  is  returned  by  the  fheriiF  into  [  34^  J 
C  j8.  andiistcioa  tranfcript  of  the  outlawry  and  inquifition  is  tranf  3  New 
mtted  into  the  Exchequer  5  and  thereupon  if  any  debts  be  returned  ^t**  qu?' 
due  from  any  one  to  tbe  outlaw.^  on  application  to  the  Exchequer  a  uwry,  ac« 
fcire  facias  ijfues  to  Aich  perfon,  to  Jhew  caufe  why  the.  king /hould  cordingl/ 
not  have  fuch  fum  found  due  on  the  inquifition  to  the  outlaw.    The  JJJJ??!***"* 

reafoQ 


rearoti  of  returning  the  tranfcript  of  the  record  frotft  C.  ft.  into  die 
Exchequer  is,  that  when  the  inquifition  h^s  returiied'thb  outlaw  tb 
be  poflbfTed  of  any  goods  or  lands,  he  befilg  out  of  the  king's  prd- 
te£tion  cannot  enjoy  any  thing,  and  the  profits  of  the  lands  aris  to 
be  feifed  into  the  king's  hands ;  but  the  lands  are  riot  forfeited,  uil- 
lefs  it  be  in  a  capital  cafe,  and  then  after  the  year  and  day  he  forfeits 
as  if  he  had  been  convidled :  but  in  other  cafes  dv&  pronts  are  feiled 
whilft  he  continues  outlawed;  and  therefore  the  tranfcript  of  fais  re- 
cord is  fent  into  the  Exchequer,  that  the  court  of  ordinary  revenue 
may  have  it  in  charge ;  but  the  court  of  Exchequer  ufually  grants 
a  cuftodiani  to  fuch  peifon  as  fued  the  outlawry.  G.  Hift.  of  C.  B. 
I3>  14-  cap.  2. 


(T)  Forfeiture.  Seijiire  of  Office.  -Necejaryi 
in  what  Cafes.  And  in  what  Cafes  the  King 
fhall  be  faid  feifed  by  Office. 

Sta  itwas  #^  .  •    '  mt 

faid  there,    Z*  T  T  was  in  a  manner  agreed,  that  where  it  is  found  by  office 

'  w  ^  '*^'  y*  ^'  ^^^  outlawed  in  trefpafsy  or  othef  aSfion  perjonaly  and 

iaw^il  '  was  Jeifed  of  fuch  land  the  day  of  the  outlawry^  that  by  this  the  king 
•therwife.  IS  not  feifed,  nor  the  eftheator  cannot  feife  bv  fuch  ofSce.  And  it 
B^^^iiT"  ^'^^  agreed  per  Cur.  That  the  party^  in  fucn  cafe,  rfiay  diftuyb  tbk 
murn^  ^fif>f^t9r  from  taking  the  profits ;  for  die  office  is  not  fufficient  for 
pi.  lo.  cites  the  king.    Br.  Office  devant,  &c.  pl^.  cites  9  H.  6.  20. 

S.C. 

S.  C^  cited  2^  Obligation  in  ajuit  in  banco  is  put  into  the  cujiodyofan  officer^ 
g^'jvitcbl'  ^^^  2thtx  it  is  furmifed  that  the  plaintiff  is  outlawidf  and  the  Jting*§ 
19  Elli.  attorney  czme  and  d  nusnded  the  obligation  for  the  kingj  and  the  court 
caff  of"  ^'^uM  not  grant  it  till  the  plaintiff  dnd  the  officer  whorktpft  it,  Mfere 
Beverley  v.  ^^rned.    Br.  Obligation,  pU  38.  cites  37  H.  6.  28. 

CorawalU 

*  6^A  3'  ^  outlawry  the  queen  fhall  have  obligations,  ftatutes,  recog-- 

l°c.  cited  J^^^ances,  ♦  leafes  for  vears,  next  avoidances,  without  office,  becaufe 
and  ad-  the  queen  is  intitled  oy  the  record  of  the  outlawry;  per  Clark,  J^ 
mitted*-^  Mo.  292,  293.  Pafch.  32  Eliz.  in  the  Exchequer,  in  the  cafe  of  Sir 
i>  sf;  Idw.  ^-  ^»"^  Y-  Throgmorton. 

Dimock's  cafe,  Axg.  cites  21  H.  7.  8.  S.  P.— Ibid.  63.  per  Tanficld  Ch.  B.  Triil.  7  Jac  m 
the  Exchequer  in  S.  C— «And  fee  pi.  5. 

4«  If  the  outlaw  purchafes  cattle  after  the  outlawry^  the  pro* 
perty  of  diem  is  immediately  veiled  in  the  king;  per  Holt  Ch.J. 
Carth.  442.  Hill.  9  W.  3*  B.  R.  in  cafe  of  Britton  v.  Cole. 

5.  By  xyM^^Tyyleafe  for  years  is  forfeited  before  any  feifure ;  and 

dierefore  if  it  be  fold  after  outlawry,  and  before  feivure^  the  king 

^all  avoid  the  fde;  but  if  one  outlawed  fell  an  cftate  inkciefh^t 

feizurey  the  fale  is  good,  and  the  king  (ball  not  have  the  pernancy  of 

the  profits  y  but  if  the  fale  be  after  feizure,  the  £de  j(hall  hold,  but-tbe 

X  nAfj  1  king  mall  have  the  pernancy  of  the  profits;  but  even  !n  cafe  of  a 

I  ^T/  J  j^fg  jj^^j^g  ought  to  be  an  office  found  for  the  kingj  per  Hok  Glu  J« 

12  Mod.  438.  Mich,  12  W.  3.  Anoiu 

(U)  h 


(U)     J»  what  Cafes  the  King  may  fcife;  and  wberti 


.  f .   •  ■ 


i.  A  A£7;y  iHffed  for  fiarsj  or  fit  willy  an4  i^/r  t&^x  outlaws  J  in 
^^^  tf  perfonal  a^iotij  as  trefpafs,  and  writ  ifliied  to  inquire  of 
what  land  he  was  feifed  ai  the  time  of  the  outlawry;  ^d  it  was  found 
dtat  he  was  ieifed  of  the  land  leafed)  bv  which  the  ting  committed  if 
A  another  who  entered,  and  the  lejee  m  Jrears  brought  writ  of  tr^ 
pafi  s  and  the  defendant  pleaded  the  matter  above.  And  the  opinion 
of  the  court  was,  that  of  the  proper  ihewing  of  the  defendant  him- 
felf,  die  king  cannot  feife,  and  then  the  grant  is  void.  Br.  I^ateiits, 
pi.  3*  cites  9  H.  6.  20« 

2.  Leafe  of  goods  to  A^  for  years*  A.  'is  outlawed;  a  icire  facias 
iflues  for  the  kins;.  lie  fhall  not  have  the  goods  till  the  leafe  be 
ended;  per  Dodderidge  J.  3  Bulft.  ty.  HiU.  2  Jac.  in  cafe  of 
Waller  v.  Hanger,  cites  13  R.  2. 

(W)  Seifure*  Ofde  iferent  Writs  of  Seifurci  and 
their  different  Operations ;  and  what  may  be  taken 
by  tbem% 

»  •  . 

t*  T^  H  E  writs  of  execution  for  the  king  are  ea.  ]a*  to  take  the  la  Mbl. 

*  body,/,  fan,  to  take  the  goods,  extendi fac.  to  lake  the  lands;  J77-  8.  C. 
and  the  Ung  writ  in  the  Exchequer^  which  comprehends  them  all. 
Now  even  by  that  writ  the  goods  of  a  ftrahget  caiinot  be  taken,  be-^ 
caufe  the  (herifF  has  no  fuch  authority  ther^y.  But  otherwife  it  is 
of  a  levari fac.  de  exitibus  terreo.  Cumb.  4^0,  Mich.  iQ  W.  3; 
B.R.  Britton  V.  Cole. 

%•  The  ftf//i^  ^^y^r^n^/r  being  levant  and  coiichiint  oh  the  land  Comyns't 
of  the  perfon  outlawed,  may  be  takeq  by  virtue  of  a  levdrifae.  fot  Rep.pl.  34. 
the  king.    Cumb.  469.  Britton  v.  Cole.  cirdin^r. 

•mm^i  SallK.  395.  S.C.  &  p..»«For  they,  and  not  the  cattle  of  the  owner  of  the  lands,  are  the 
ilTues  of  the  lands ;  per  Holt  CH.  J.    Cartb.  442.  S.  C.^    '  ■$  Mod.  117.  S.  C.   ■ 

skin.  617.  pi.  1 3.  S.  C.  accordingly.— —Comb.  4)4.  469.  S.C.  acebrdinsly— ■«— f£  Mod.  176. 
S.  C  raccordiiigly.— »»Ld.  Raym.  Rep.  305.  S.  C  accordingly.^— 'And  Ibid.  306.  Per  Holt  Ch. 
J.  The  land  is  debcor  to  the  kiiigi  and  that  makes  the  cattle  upon  it  liable  to  this  execution  t 
lor  if  the  king  fliould  not  luve  this  remedy,  the  pernancy  of  the  profits  of  Che  land  upon  otit- 
tawry  would  be  very  fmall,  and  it  may  be  would  be  worth  nothing ;  for  then  it  would  be  in 
the  power  of  the  man  outlawed  to  defraud  the  king  of  the  whole,  by  lettibg  of  the  land  to 
pahurage ;  in  which  cafe,  if  he  tould  not  feize  tlie  cattle  levant  and  coucliant  upon  the  land. 
Be  could  not  have  any  remedy  againft  him  who  (hall  hire  the  lan<i  for  agiAment  {  nor  could  he 
bare  the  money  payable  by  fucb  contra^,  becaufe  it  would  be  an  agreement  in  grois.— But  i| 
the  outlaw  had  made  a  iiajn  of  fuch  lands  In/on  tU  ixignu  nturtuH,  then  the  cauje  9f  afirtaigtr  can* 
not  be  feifed  by  virtue  of  a  levari  facias  on  th4  lands ^  per  Cur.  5  Mod.  1x7.  in  cafe  of 
iritton  v.  Cole. 

3.  Outlaw  aliens  his  eftate,  feoffee  puts  in  his  caUU\  they  are  Jd.  Raym. 
fubjea  to  a  feizure  for  the  king,  the  feoffee  having  the  eftate  in  ^^}^* 
the  fame  plight  *  and  condition  as  the  feoffor  had  it ;  and  though  die  s.  p.  by 
feoffinent  be  good,  yet  it  dcfhoys  not  the  king's  title;  per  Holt  Ho'tCh,  K 
Ch.  J.  in  delivering  the  rcfolution  x>f  the  court.    Cumb.  469.  *[34^] 
Britton  V.  Cole* 
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34^  Qtlattt?; 

H^i'  chT  *•  '^^  ^^  ^  '*'  ^^^»  outlawtd  arc  mi  the  iflucs  leviaUe  tf 
Ld.Rayin.  ^^  levari;  for  thofe  are  the  king's  without  inquifition;  and  thaf 
Rep.  307.'  makes  out  the  difFerence  between  chattels  real  and' perfonal,  the 
in  s.  C.  one  being  leviable  by  levari>  the  other  not«  Cumb.  469.  Biittoi^ 
V.  Cole. 

5.  In  cafe  of  a  j$i.  fa.  no  goods  (hall  be  taken  on  the  land,  but  the 
goods  of  the  dihtor  only;  for  that  writ  gives  die  fherifF  authority  to 
levy  only  de  bonis  &  catzdlis  of  the  owner,  and  therefore  differs  from 
a  lev.  fa.  which  eives  authoritv  to  levy  de  exitibus  terr»»  Cumb« 
470,  Hill,  10  W.  3,  B#R«  Britton  V.  Cole. 


(X)  Procefs  of  Outlawry ;  awarded  by  whom. 

I.  A  Man  was  indiSled  of  death  before  the  coroner^  and  in  the  roll 
^^  of  die  coroners';  and  upon  this  he  was. outlawed  upon  the 
roll  of  the  coroners  before  whom  he  was  indiSIed,  Quaere  if  the  co- 
roner may  award  procefs  of  oudawry.  Br.  Udagary,  pli  38.  cite^ 
27Aff.47.  . 

2.  The  opinion  of  all  the  court  of  Common  Pleas  was,  that  if 
one  be  oudawed  before  the  juftices  of  af&fe,  or  juftices  of  peace, 
upon  an  indidirment  of  felony,  that  they  may  award  a  capias  utlaga^ 
turn.  And  fo  was  the  opinion  of  Periam  Chief  Bnron,  and  all  the 
court  of  the  Exchequer,  as  to  the  juftices  of  peace;  for  the^ 
that  have  power  to  award  procefs  of  oudawry,  have  alfo  power  to 
award  a  capias  uHagatum^  as  incident  to  their  authority  and  jurif- 
di<3ion»  See  the  ftatute  of  the  34  H.  8.  cap.  14.  for  certificate  of 
a  fhort  tranfcript  of  every  attainder,  conviftion,  or  outlawry  of 
felony,  by  the  clerks  of  the  aflife,  clerks  of  the  peace,  &c.  into  the 
King's  Bench,  on  penalty  of  40s.  &c.  And  note  well,  that  fucb 
tranlcript  is  by  the  faid  a6l  made  to  be  of  as  great  force  as  the  record 
itfelf,  but  cites  Lambert  in  his  Juftice  of  reace,  fol.  563*  contra» 
and  i£d.  6.  cap.  i.  that  juftices  of  peace,  in  cafe  of  profanation  of 
the  facrament,  fliall  award  a  capias  utlagatum  throughout  all  Eng- 
land.    12  Rep.  102*  Anon. 


(Y)  Procefs  of.  Outlawry.     Upon  what  Return  it 

ihall  ifTue. 

^TVb'  '*  T*^^  (hcrifF  returned  upon  a  capias  quod  mandavr  baUivoy 
iiilrejponthi'  &C-  Wi&tf  anfwcrcd  quodfepit  corpus^  &c.  and  had  not  the 

iUmr$gi,  csf  prifoner  at  the  day.  And  d'^lrefs  was  awarded  to  the  Jheriff  again/f 
^  babin'  fi^g  bailiffs  and  he  returned  nihil^  and  diereupon  iffued  capias  infinite^ 
onuZ^Ji'  but  not  exigent ;  for  this  does  not  lie  in  this  cafe  at  the  common  law, 
^Mt,  ibiu.    and  the  ftatute  does  not  give  it*  '  Br.   Exigent,  pi.  46.  cites  5 

£•  4.  4* 
Cwrfri^tr.        2.  In -Cam-  Scacc.  it  was  faid  by  fome  of  the  juftices,  that  if 
ZiiUplf     ^  l^^Jhop  hcfued  in  one  county  where  he  has  notHngy  and  the  Jheriff 
HiiLi  or  In.  retums  him  nihil  where  he  has  land  in  the  county  palatine  of  L, 
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0r  C.  when  ihe  hinges  M^rii  does  not  run^  upon  fuch  return  of  nihil,  lamd;  for 
procefs  of  oudavrry  (hall  f  not  iffue ;  for  he  is  a  peer  of  the  realm,  ^^p^^J,  ^^ 
and  therefore  exigent  (hall  not  ilTue.    ^.  Exigent,  pi.  47.  cites  the  realm 

SE.4.108.  anympi. 

•^         ^^  Chan  a 

bifl&op  of  France.    Markham  Ch.  J.  faid,  we  will  be  advifed.    Ibid* 

3.  After  the  flieriff  has  returned  a  ceph  if  he  has  not  the  body  at 
the  day,  the  court  will  not  award  an  exigent  on  the  Jugge^ion  of 
an  efcapey  unlefs  the  fheriff  will  return  one.    2  Hawk.  PI.  C.  303. 
cap.  27.  f.  117. 

(Z)     Procefs  and  Proceedings^ 

1.  T  N  cafe  oi  felony  one  capias  only  Jhallhe  awarded^  and  no  more,  ^r.  Proccff, 
*  and  then  exigent.     Brook  makes  a  jiw^/  ;  for  It  is  faid  elfe-  j!  c^gVook 
-where,  that  there  (hall  be  one  capias  in  murder^  and  two  in  felony,  faysat  thlt 
Br.  Exigent,  pL  42.  cites  22  Aff.  8 1.  <J;y  jt  is 

have  two  captas*s  and  exigent  in  felony,  and  in  treafon  only!<ft]e  capias  and  exigeiu* 

2.  25  E.  S'Jlat.  5.  cap.  14.  ena£b.  That  after  one  is  •  indited  Serjeant 
of  felony  before  the  jujiices  of  oyer  and  terminer y  the  Jheriff  Jhall  be  \^\^^ 
tommandeito  attach  bis  body  by  a  capias \  and  if  he  returns  anon  feemntobe 
(fl  inventus^  another  capias  Jhall  ijfue^  returnable  in  3  iveeksy  whereby  agreed  that 
the  Jheriff  jhall  be  direSfed  to  feife  his  chattels^  and  to  keep  them  till  jjl^j^;,. 
the  faid  return.     And  if  the  Jheriff'  then  aUo  return  a  non  eft  in-  not  capita!, 
ventusy  and  the  indictee  cometh  noty  the  e^rigent  Jhall  be  awarded^  and  there  muit 
the  chattels  Jhall  be  forfeited.     But  if  he  yield  himfelf  or  be  taken  by  ^\^*lll^ 
the  Jheriff  or  other  officer  before  the  return  of  the  -zd  capiasy  his  nierifpof 
goods  and  chattels  Jhall  be  fold.  the  county, 

where  the 
profecQtion  i$  commenced  before  the  exigent  (hall  go,  nnlefs  it  be  after  judgment  i  in  which  cafe 
and  in  all  cnfcs  of  death  or  high  treafon,  one  capiat  is  fu^ictent*  Bat  qudere  as  to  atpeal  of  r^pt^ 
whether  3  capias*s  are  not  ftill  necefiary,  as  they  were  at  Comnion  law,  notwithftanoing  its  being 
made  felony  by  ftatute;  that  it  feem^i  doubtful  whether  a  capias's  were  not  required  hy  tlie  com- 
mon law  in  all  indidlments  and  appeals  of  any  other  felony ;  but  that,  however,  it^is  certain  that 
th^  are  required  in  all  indi^bnents  of  any  other  felony  by  thb  flatute.    a  Hawk.  PI.  C.  303.  cap. 

27.  r.  115.  ii6. 

*  It  feem^  to  have  been  the  general  opinion  that  this  ftatute  extends  to  appeals  as  well  ns  indi^- 
ments,  though  it  mentions  only  the  latter ;  but  it  extends  not  to  any  indi^ment  or  appeal  of  death 
though  it  fpcaksof  felony  in  general.    »  Hawk.  PI.  C.  303.  cap.  27.  f.  1 16. 

3.  In  capias  ad  computandum,  or  ad  fatisfaciendum,  and  in  every 
capias  which  iffues  after  judgment^  exigent  (hall  iil'ue  after  the 
firft  capias,  becaufe  it  is  of  a  thing  adjudged.  40  £•  3.  25.  a* 
pi.  28. 

4.  In  debt  it  was  agreed,  that  if  at  the  exigent  returned^  the  di-* 

fendant  comes  by  fuperfedeas  upon  mainprizcj  and  the  plaintiff  is  ef 

foignedy  the  defendant  (hall  have  idem  dies  without  mainprize ;  and 

there,  if  the  defendant  does  not  come  at  the  dayy  the  pUsntifF  fhall 


onljr  have  diflrefsy  and  never  exigent  again.    i$r.  Procefs,  pi.  23/?^ 

cites  45  E.  3.  10.  s    .       .  P'  C- vr;''    M 

5,  ASion  in  one  county  \  g  man  may  have  latitat  in  anothiA;::A-'>.  'IJ   /C/ 

C  c  2  tf«v»%  v<:;>-;-X<^^ 
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aunff^  where  capias  lies  in  the  original',  but  die  eidgent  IhaU  not 
UTue  but  only  in  die  county  where  the  original  is  brought^  and  not 
in  the  foreign  county  where  the  latitat  is  awarded  j  but  after  la- 
titat awarded  in  a  foreign  county,  he  may  retort  to  an.  exigent 
in  the  iirft  county  where  the  original  is  brought ;  and  this  againft 
the  fame  party.    Br.  Exigent,  pi.  19.  cites  I  in.  4.  27. 
^^if'^^u        ^*  ^  •"•  ^'  ^^f*  '•  enadb,  'That  before  any  exigent  be  aUDoried 
^utylf       againji  ferfons  indited  of  felony  and  treajon  before  the  king  in  bsj 
Lincoln f        benchy  writs  of  capias  Jhalt  be  dire^ed  as  well  to  the  fl^riff  of  the 
*S**^"A7'  ^'  county  in  whtch  they  be  ♦  indi£fedj  as  to  the/heriffof  the  county  whereof 
/!',««.-     they  be  named  in  the  indi£fments%  the  fame  capias  having  6  weeks 
and  cupius     at  Uajt  before  the  return  of  the  fame  \  wbub  writs  returned^  the 
ijw^ftbt   juflices  Jhall  proceed  as  they  have  done  before  %  and  if  any  exigent  be 
ck!fitr  ae^    owarded^  or  any  outlawry  pronounced  againji  fuch  perfons  indiSied 
€9n(iJ^toibt  before  the  return  of  the /laid  writSj  the  fame  Jhall  be  void:  and  thii 
fatutt.         ordinance  Jhall  endure fo  long  ai  Jhall  pleaje  the  king. 

Antl  it 

feems  that  procefs  IhaU  ifliie  to  CheAer,  by  tU  f  aural  vnrAs  of  tUJUnac^  which  wills  that  in  facH 
cafe  capia»  fhall  ilTueto  the  iheriff  of  the  county  where  he  di^^llS}  and  to  the  (heritt'  of  the  cnuntjT 
where  the  fa  A  was  done.  And  fo  it  feems  the  county  palatine  to  he  bound  by  tliofe  feveral  words- 
Quaere.    Br  Cinque  Ports»  pi.  «2.  cites  ^i  H.  6. 11.  nBr.  Exigent,  pi.  71.  cues  &  C.  Thar 

rapias  was  awa*dai  to  the  'county  patt^tri-^  accordtng  to  this  Jiutute^  and  was  wt  certififJ;  hy  which  ch^ 
plaintiff prayett  exigmi.  And  becaufe  ihc^atuti  u  gtmraS^  therefore  procefs  was  granted  in  the  Iirft 
county,  but  it  does  not  appear  what  procefs;  therefore  it  fams  thai  it  Jhall  he  3  copies*  s  in  the  ift 
tounty^and  then  exigent ;  for  the  ftatote  does  not  rcflrain  it,  as  it  feems,  and  the  ftatute^Mib  ofittm 
Mitment  of  trtfw  and  fiony*  Br*  Exigent,  pi.  71.  cites  31  H«  6.  if  .•--$.  C.  cited  2  Ha^k.  PL  C. 
305.  cap.  27.  u  124.  and  fays,  it  feems  to  have  been  admitted  In  this  cafe,  than  anr  appeal  onginalljr 
commenced  in  B.  R.  is  within  the  equity  of  this  act,  and  that  an  ontlawr}'  thereon  is  eiToneous,  if 
there  were  no  capias  containing  the  fpace  of  6  weeks  direelcd  to  the  fheri/F  of  the  county  wlkereof 
the  appellee  i^  named,  as  this  ftatote  requires ;  by  which  it  feems  implied  that  fuch  an  appeal  is  not 
within  the  ftatute  of  S  H.  6.  but  of  6.  H.  6.  and  tliat  the  fame  is  ftiil  ia  force. 

1*350] 

j^ppcutimtU       7,  8  H.  6.  caps  10./  2.  cnaSs,  That  upon  every  indi^fment  or 

T'1n0'^%  ^PP^^^  h  ^hich  any  of  the  lieges  dwelling  in  other  counties  than  therer 

luat'^c'in  where  fuch  indictment  or  appeal  is  taken  of  treafon^  felony  ^  or  trejpafsj 

the  county  of  bcforc  any  ju/lices  of  peace^  or  other  having  power  to  take  fuch  indi6i^ 

^'n^T^Ji  ^^^*h^^*  ^^  other  commijjioners  or  jujiices  in  any  county^  franchife 

J.  B  of  D.  ^  liberty^  before  any  exigent  awarded  after  the  firjl  capias  returned^ 

inthfouniy  another  capias  fiall  be  awardedy  dire^ed  to  the  Jherijf  of  the  county 

•/;?.  and  qnflf^f0^  kg  which  is  fo  indiSied  is  fuppofed  to  be  converfant^  contain-- 

fr^lamasion  i^i  3  months  from  the  date  of  the  writ  where  the  counties  be  hotden 

at  the  exi'  from  month  to  month ;  and  where  the  counties  be  bolden  from  6  weeki 

Zf^tw»t^  /^  6  weeks  J  he  Jhall  have  4  months  j  until  the  day' of  the  return  of 
fortign  county  ^^^  ^'''^ »  h  ^hich  2d  copias  it  Jhall  be  commanded  to  the  Jheriff^to 

according  to  takc  him  by  bis  body^  if  he  may  be  found  within  his  bailiwick  :   And 

tb^Jlututtf  ij  hr  may  not  be  found^^  that  the  Jheriff  make  proclamation  in  two 


according  to  takc  him  by  bis  body^  if  he  may  be  found  within  his  bailiwick  :   And 

.L.  /I.....  ^  hrmay  not  be  found^^  that  the  Jheriff  make  proclamation  in  two 

it  not  namfd  ^^^'^'^^  before  the  return^  that  hcy  which  is  fo  indiifed  or  appealed^ 

in  th{  prt'  cT^ar  before  the  jujiices  or  commij/ionerswhere  he  is  indiSfed  or  appealed^ 

tniffti  oftke  Qc.  to  anjwer  to  the  kingj  or  to  the  party  of  the  felony^  treafon^  or 

tbr''2rltis^^  ^^^fp^fi  wbercof  he  is  indiSled  or  appealed:  after  which  2d  capiat 

i>i-ougbt.  returned^  if  he  which  is  indited  or  appealed  come  not  at  the  day^  the 

2}i\  contra  exigent  Jhall  be  owardod. 

fufd  in  the  county  ofS.hy  name  of  y,  B,ofC.  i»  the  county  of  N,  aCas  di^as  %  B.  of  D.  in  the  ewnty  of  T. 
for  it  arpears  by  the  premi(j(es  that  he  is  not  converfant,  nor  dwelling  in  the  county  where  the 
writ  is  brought ;  for  that  v/hifb  is  m  ibi  edieu  difftn  it  mt  anfvieraiief  as  to  fay  tbeO  ho  %vat  aoirfthe  ^iii 
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i»lh  alias  (£^us  tie  thy  of  tht  titrilf  nor  tver  after ;  but  to  lay  ttdt  be  was  mi  dwelling  in  the  vlB  «r  cwmty 
in  the  premijfei  the  day  of  the  w/iV,  &c  it  a  good  pica.  Br.  Prodama^ioOi  pL  5.  cites  1  E.  4. 1  ■  — 
S.  P.  &  S.  C.  cited  in  Marg«  2  Hawk.  PU  C.  305.  f.  126.  And  fays,  that  if  a  defendant  be  mtmed 
9f  B,  and  liUt  ofC.  there  if  no  need  of  any  capias  to  the  (heriff  of  the  county  wherein  C.  liesy  be« 
caufe  it  appears  tKit  the  defendant  is  at  prefent  converfant  ^t  B.  hut  if  a  defendant  be  named  of  mo 
tertain  pLici  at  prtfita^  bnt  only  lut  of  B»  a«d  Urte  afC,  and  bte  of.D*  being  all  of  them  counties  differ* 
cnt  from  that  wherein  the  profecution  is  commencedi  a  capias  fliall  go  to  the  flieriff  of  ewcry  one 
of  thofe  counties. 

P.  was  indited  of  felony  ttfort  thejvfiUesof  r.iol  delivery  in  the  etuny  of  S.  and  outlawed  upon  it 
and  brought  error,  becaufe  in  the  inJifimeHt  he  is  fuppofed to  btnf  Londom^  and  the  capias  was  awarded 
to  the  ftieriffof  S.  whereas  by  thii  Itatute  it  ought  to  he  to  the  iherifis  of  London,  in  which  he  in- 
habited ;  and  for  this  cxufetbe  outlawry  was  rcverfed.  Cro.  £iiz«  179.  pL  xu.  Pafch.  32  £li2.  in 
B.  R.  PurTell's  cafe* 

S*  3*  If  an}/  exigent  bt  awarded  In  fucb  indiffment  or  appeal  ^p^^i  in 
cgainjl  the  form  aforefaidy  or  any  outlawry  pronounced^  they  Jhall  tb*  coimty 

*'  t  void.  iLF\Tn   • 

■  the  atptUee  ■ 

VMS  d<S9elitng  at  Cbefier  the  day  if  tbe  vrit pttt ebafidf  and  proceft  eontimed till  he  Vfns  outltWiJ,     Per' 

Choke,  the  itatutt  of  S  /f.  6*  cap,  10.  wills,  thai  in  indi^iffL^ms  of  felony,  treafaiif  trfpijfi^or  appe.J  fued 

in  anjtbtr  county  tbsn  ^here  the  dtfendAnt  dwelt  before  exigent  awarded,  capias  Jhall  iffue  to  the  Jheri^ 

where  he  dwells  {  and  no  facb  capias  ilfu-d  in  this  cafe,  by  wliich,  becaufe  he  came  the  fame  term 

that  the  exigent  was  rettimed,  therefore  he  prayed  that  the  outlawry  be  reverfed,  and  could  ntit,  but 

was  put  to  bis  wiit  of  error.    Br.  Utlagary,  pi.  ao.  ciies  19  H.  6.  i.  ».*~— Fitzh.  tit.  Error»pl.  26. 

cites  $.  C. 

*  S§  of  imprifonment ;  and  y^  it  IS  agreed  that  otherwifeit  ii  in  Cd  B,  for  this  fs  in  B.  R.  and  yet  the 

flatutefjys  that  for  difu'dt  of  the  capias^  tht  exigtatJbaU  be  void*    Br.  Utlagary,  pL  20.  cites  19  H.  6» 

I*  2« 

f  This  is  to  he  expounded  by  the  common  Uw,  viz.  that  it  (hall  be  void  by  writ  of  error.  PI.  C. 
1^7.  b.  'v\  cafe  of  Browning  v.  Befton.  ■  t  Rep.  59.  b.  in  Lincoln-College  cafe*    Arg.  S.  P. 

>^— —  Hob.  1 64.  ill  cafe  of  NVinchcombi  v.  Puteftofi,  &c  Hobart  Ch.  J.  fays,  that  this  is  well  ex- 
pounded to  be  void  by  writ  of  error.  ■  ■  ■  Serjeant  Hawkins  fays  that  this  point  feems  to  b^agreed* 
a  >lawk.  PI.  C.  306.  cap.  17.  f.  127.— S.  P.  Arg.  Mar.  S4.  pi.  139.  that  %%  here  a  ftatuteTnakes  a 
thing  void,  it  (hall  be  void  according  to  the  words  of  the  (i:ktute,  unlefs  there  (hall  be  inconvenience 
or  prejudice  to'him  for  whom  the  ftatute  was  madci  and  that  upon  this  ftatute  the  outlawry  is  not 
void  before  error  brought.  [  ^  9  CI  1 

S.  4.  Provided  that  thejiatute  6  H.  6.  cap.  \.  Jlani  in  force.  ' 

S.  5*  This  ordinance  Jhall  not  extend  to  indi£lmcnts  or  appeals  taken 

within  the  countv  of  Chejler. 

S.  6.  Proviaeathat  tf  any  of  the  lieges  he  appealed  or  indiSfed  of 
felony  or  treafon^  and  at  the  time  rf  the  felony  or  tredfon  fuppofedj  he 

was  converfant  in  the  county  whereof  the  indi^ment  or  appeal  makes 

mention^  the  like  frocefs  be  made  againjl  fuch  indited  perfon^  or 

appealed^  as  hath  been  ufed  before. 

8.  10  H.  6.  cap.  6.  enacts,  That  If  any  fuch  indiiiments  taken 
iefore  juflices  of  peace^  or  any  either ^  Jhall  be  removed  before  the  king 
in  hit  benchj  or  etfewhere^  by  certiorari  or  otherwife^  then  before  any 
exigent  awardedj  after  the  firfl  writ  of  capias  returned^  another 
capias  Jhall  be  awarded^  direbed  to  the  Jheriff  of  the  county  whereof  ho 
that  is  indi€fed  or  appealed  is  fuppofed  to  be  converfant^  returnable  be^ 

fore  the  king  in  his  benchj  at  a  day  containing  3  months  or  s^from  the 
date  of  the  laft  writ  <f  capias^  according  to  the  manner  that  thejuf 
fices  of  peace  and  other  in  thefaidjlatute  8  H,  6.  cap.  \Q.  ought  to 
have  done :  and  if  any  fuch  exigent  be  awarded  upon  fuch  indi£hnent 
or  appeal^  after  fucb  removing  againft  the  form  aforefaid^  or  any 
outlawry  thereupon  pronounced^  the  fame  Jhall  be  void. 

9.  Where  a  man  is  taken  upon  capias  utlagat,  and  pleads,  and 
after  makes  default^  another  capias  ad  fatisfaciendum  (hall  iflue)  and 

Cc3  he 
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he  Ihall  lofe  the  advantage  of  the  matters  {deaded  before.    Br, 
Procefs,  pi.  69.  cites  27  H.  6.  i6« 

10.  If  the^jr/?  day  of  the  ixigent  be  pujfed^  the  (heriff  cannot  any 
more  proclaim  it^  though  the  day  of  the  county  be  the  next  day.  Br, 
Procefe,  pi.  176.  cites  31  H.  6.  13. 

11.  In  debt  3  exigents  vrext  fued  fuccepuely^  and  each  were  dtf" 
charged  byfeveralfuperjedeas's  out  of  dbancerjy  in  delay  of  the  plaintiff-^ 
bjr  which  at  the  plaintiflF's  rcqxitA  fpecial  exigent  was  awarded^  r/- 
citing  that  hejhould  not  be  allajvedanyjuperfeieas  of  the  chancery  \ 
and  it  was  (aid  that  is  the  courfc  of  C*  B,  Br.  Exigent,  pL  48. 
cites  7  £.  4.  9. 

12.  19  H,  7.  cap.  9.  enads.  That  like  procefs  Jhall  be  had  in 
aSfions  upon  the  cafe  in  the  king's  bench  and  common  place^  as  in 
anions  of  trcfpafs  or  d:ed. 

Wd*C  ^^'  '  ^"  ^^^:  ♦•/  '•  *^'^^»  '^'^^^  '*'*"''  ^^  exigent  Jhall  be 
the  name  of  awarded  at  the  fuit  of  the  iifigj  or  any  other  perfon,  in  any  aSlion 

IX  Ue  of  perfonal,^  againft  any  perfon  called  of  any  jhire^  or  city  being  a  Jhire^  or 

Mu"t!?alVas  ''''^  ^  anyfuchjhire  or  city  whereuntofucb  exigent  Jhall  be  awards 

ciiausD.  ^/^'*  and  aljo  in  every  writ  of  exigent  tn  any  perfonal  aJiion  dire^ed 

of  N.  in  into  London  or  AfiddUfexj  the  defendant  being  called  late  of  London. or 

^^^^tfnd  -^''^'tA***  and  at  the  time  of  tie  exigent  awarded  not  dwelling  in 

§Jgpr^  London^  or  MiddUfex^  the  jvjlices  where  the  exigent  Jhall  not  be  di^ 

cUmatton  re^ed  into  London  or  Ad.ddiefex  Jhall  award  a  writ  of  proclamation 

upon  the  ^  the  Jherijf  of  the  county  where  it  appears  by  the  fame  isStion  the 

awarded  defendant  is  or  lately  was  dwt  liing^  if  the  Hng*s  writ  run  there  j 

againft  him  otherwife  to  the  next  Jhire  adjoining  to  fuch  county  where  the  king's 

in  ihccouu-  writ  runneth  not, 

ai3  now  -''^^  fvhere  the  exigent  Jhall  be  directed  into  London  or  Middlefex^ 

p.  comts  and  the  defendant  called  late  of  London  or  Mtddlifex^  and  at  the  time 
in  upon  ^  thf  exigent  awarded  Jhall  not  have  his  dwelling  in  London  or 
"turn,  and  ^^ddUfeXj  then  the  writ  of'^  proclamation  Jhall  be  direiled  to  the 
plsads  diat  Jheriffof  the  Jhire  where  the  defendant'^  at  the  time  fff  the  exigent 
at  the  time  awarded^  hath  his  dwelling  \  or  in  cafe  where  the  king's  writ  run^ 
purchafcdl  '^^^  ?^^  ^^^^  '*'  next  jlnre  adjoining^  which  writ  of  proclamation  Jhall 
he  was     '    Contain  the  ^fftiiof  the  ailion. 

dwelling  And  the  Jbiri^Jhali  make  3  proclamations  in  his  county  at  '^feveral 

com!  Mjd-  ^-^^^  ^  thereof  :n  the  full  county^courty  and  the  ^d  at  the  general fef- 
d!efex,at  Jj^^'^  where  the  defendant  isfuppefed  to  dwelly  or  in  the  parts  next  ad^ 
which         Joinings  where  the  king's  writ  runs  noty  that  the  defendant  yield  him^ 

tioq  was  awarded^  fo  that  the  Jheriff  of  fuch  foreign  county  may  have  his  body 
awarded,      before  thfju/lices  before  whom  fuch  exigent  i$  awarded^  at,  the  day 

lawry  be  revcHed  5  and  tlie  juftices,  upon  pcrufal  of  this  ftatute,  faid  that  iffuc  «jughl  to  be  taken 
between  D.  and  the  queen,  and  tried  \  for  this  cafe  i»  not  remedied  by  this  ftatute.  And.  36.  pi. 
90.  Pafch.  4  Elia.  Diggs's  cafe.— — Bendl.  ii».  pL  15^.  S.  C.  in  almoft  the  fame  words. 
I>.  fti  3.  b.  pi.  ^  fays,  it  feems  be  Ihall  \i(t\\  have  the  piea  ;  for  the  alias  didtus  is  not  any  parcel 
of  his  fumane,  nor  intended  part  of  his  nime,  and  therefore  no  proclamation  ough^  to  have  iflucd 
to  the  Sheriff  of  K.  as  it  (hoidd  do  if  it  had  been  exprefsly  named  in  the  writ,  of  N-  in  the  qoiinty 
of  K.  or  late  of  N.  in  the  county  of  K.  For  then  a  proclamation  muft  neceffarily  iffue^  Bcfidcs 
where  oi-c  \ijuut  in  com.  K.  and  it  tkilltdnf  D,  or  nuf^cr  tU  D.  in  com,  £.  and  the  truth  is,  that  nritier  ae 
the  purehafi  of  tbt  original,  mor  at  the  day  of  tU  exigent ^  he  was  commorant  nor  comufant  tbere,  bttl  «»  com*  5. 
and  nf  writ  of  procUumuitH  is  awardtd  ibiiUr  hut  qsUj  intQ  £.  yet  the  outlawry  in  K.  is  good  enough  hy 
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thiswftattite,  beeaafe  .the  procUcnation  iffued  to  the  county  of  wWcli  he  vm  called.  Sec  and  if  it  bo 
falfe,  then  he  may  avoid  the  outlawry  by  the  ftatute  i  K.  5.  of  additions.  But  in  this  cafe  it  feems 
he  may  well  avoid  the  outlawry,  though  he  was  called  nupcr  de  London,  if  he  had  removed  his 
•habitation  into  another  county  at  tl^  time  of  the  exigent  awarded.  And  fo  it  is  of  original 
procefs  in  Middlefex,  viz.  nuper  de  vUU  Weftm-  or  de  Wcftm.  »ut  not  fio  of  other  coun- 
ties* 

•  S.  2.  jtndfttcb  writ  of  proclamation  Jhall  have  the  fame  return  as 
a  writ  of  exigents  and  be  delivered  of  record  to  the  Jheriffor  deputy  of 
the  county  into  which fuch  writ  of  proclamation  is  awarded^  who  Jhall 
execute  the  fame^  and  make  true  returns  thereof  on  pain  of  fuch  a^ 
mercement  to  the  king  as  thejujlices^  before  whom  returnable^  Jhall  fet. 
And  the  officer^  in  wboft  office  Juch  exigent  if  taken^  Jhall  make  out 

fuch  writs  of  proclamation  as  Jhall  be  awarded^  and  take  no  more  for 
making  and  entering  the  fame  of  record  but  fix  pence* 

S.  $.  And  if  an  outlawry  be  promulged  againji  any  perfon  in  a  per^  f  The  fta^ 

fonalaSiion  in  a  foreign  county  and  no  writ  of  proclamation  awarded  ^^\^^^^^^ 
and  returned  as  aforefaidy  fuch  outlawry  Jhall  be  voidj  and  all  out-  ftood  that 
lawries  contrary  to  this  aS  may  be  avoided  by  f  avernunt^  without  the  out. 

/-  .  *^    /  lawry  muft 

futng  a  writ  of  error,  be  J.^^^^^ 

by  plea;  perleCh.  J.  Gibb.  265.  Pafch  4  Geo.  2.  B.R-  in  cafe  of  Cooke  v.  Charopucfs. 

14.  In  debt  or  trefpafsy  if  the  defendant  comes  at  the  exigent j  and 
has  dies  datuSy  kc,  and  at  the  day  makes  default^  diftrefs  ihail  ifiuci 
and  if  he  be  returned  nihilj  3  capiases  (hall  iflue,  and  exigent.  Quod 
nota  J  for  dies  datus  is  always  before  the  count,  and  imparlance  alter 
the  count.  Br.  ProcefS|pI,  j,  cites  19  H.  8.  6. 

15.  23  //.  8.  cap,  I4»  ena6ls>  that  like  procefs  Jhall  be  had  in 
every  writ  of  annuity  and  covenant^  as  in  aStion  of  debt. 

16.  h  ca  fa,  iffued,  and  was  returned  non  e/f  inventus.     Upon  F»"^«  Ex»- 
ztejlatum  of  latiut,  &c.  in  a  foreign  county^  a  capias  iffued  thither,  ffp^,' ''cites* 
which  wai  returned  non  ejl  inventus  alfo;  whereupon  an  exigi  fa-  Trin.  u 
cias  iffued  immediately^  without  any  refort  to  the  county  where  the  ori^  E.  3. 
ginal  was  brought^  and  the  defendant  was  outlawed  thereupon.  But 

by  the  common  opinion  of  the  officers  and  praclicers,  this  was  er-  . 
roneous ;  for  there  ought  to  have  fteen  another  capias  ufon  the  refort 
[to  thejirfi  county^]  and  then  an  exigent.  D.  295.  b.  pi.  x8.  Mich. 
i2  &  13  Eliz.  Anon. 

17.  The  Hujiings  inl^ondon,  in  which  Juil^ment  of  outlawry  f  '9r'2  1 
was  given,  was  held  ^  weeks  after  the  loft  Hu/fin^s\  whereas  the  *•  JJ^  J 
Huftings  Jire  ufually  holden  but  every  3  weeks.   The  fherifFs  doubted 

if  they  might  return  the  party  outlawed,  without  danger  of  an  action 
on  the  cafe.  The  whole  court  held  that  i!v-7  might.  And  Dyer 
the  Ch.  J.  faid,  that  there  is  a  record  in  the  iwlgnof  R.  2.  by  which 
it  appears,  that  in  London  they  might  hold  their  huflin^s  every  week^ 
if  they  pleafed.  2  {^con*  14.  pi.  23.  Mich.  iQ.5v  ^0  Eliz  C,*B. 
Anon. 

18.  31  Eliz.  cap.  3»/  I.  cnafts.  That  in  every  perfonal  aSlion  Tponihs 
ivherein  a  writ  of  exigent  (hall  be  awanled^  a  writ  of  proclamatiin  ^•^"*« 
Jhall  be  awarded  out  ef  the  fame  court^  with  the  fame  telle  and  return  fr.mud  a 
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viuin,r73.  contain  thi  tffUl  of  tbi  fame  aifion.  And  the  Jhirif^  towbom/tub 
Haddiaonal  V^'^  ^  prociamatUn  is  atre£lid^  Jbatt  maki  3  procUtmatims^  viz.  oiu 
to  tbo  in  the  open  county^court^  one  other  at  the  general  quarter  fejpons  ef 

exados  in  the  peacoy  where  the  drfendant  at  the  time  of  the  exigent  awarded 
if  hS**?r'*  AiiJ  be  dwellings  and  the  other  one  month  at  leaft  before  the  auinta 
peart  be*  exaffusy  by  virtue  of  the  exigent^  at  or  near  the  moft  ufual  Mr  of 
fore  the  r*-  the  church  or  chapel  of  the  town  or  parijh  where  the  defendant  dweus 

exigent,**^  ^  '*^  ^''^  ^f*^^  /*i^/»/  awarded  \  and  if  he  dwell  out  of  a  parifi^ 
msyfueout  ^hen  in  the  parijh  next  adjoining  to  the  defendant's  dwellings  upon  a 
%  foperfe-  ^unddy  immediately  after  divine  fervice.  And  all  ^itlawrieSy  when 
b«nrocum  ^^^^^  of  proclamation  are  not  awarded  and  returned  according  to  this 
'from  the  JfatuteyJoaU  be  void  9  and  the  officers  making  outfuch  writs  of  exigent 
cxigenteri  and  proclamation^  JbaU  iavepichfees  a}  are^ limited  byb  H.%^  and 
^"iran"**'  ^^^  J^^ifffir  making  proclamation  at  the  church  door  ^U  have  1 3U/. 

mud  be  firft  recorded  of  that  term  in  which  th($  exigent  ilTues ;  and  this  ta  allowed  becaufe  titem 
is  a  Udv  {^iVeo  him  by  the  writ  to  come  in ;  add  his  negleA  of  not  appearing  is  fo  Very  penal, 
that  they  gtVe  him  leave  at  any  time  to  appear,  before  the  outlawry  pronounced  and  tetumedL 
And  the  reafon  of  his  being  proclaimed  at  the  county-court  Is,  that  (le  may  fur^^ndcrbimfelf; 
and  if  he  docs  this,  he  fhall  not  be  obliged  to  put  ia  bail|  becaufe  be  never  wis  in  cuftody.  G; 
HiA.of  C.B.  X5>i6.cap.i.  .....*..        .  .0 


19.  There  be  2  kinds  of  appearance  before  the  quinto  exaSus  t^ 
etuoid  the  outlawry^  viz.  an  appearance  in  deed^  that' is,  to  render 
htmfelf,  &c.  and  the  other  is  by  an  appearance  in  laWy  that  is,  hit 
'purchafmg  zfuperfedeas  out  of  the  court  where  the  record  is,  w^icA 
IS  an  appearance' of  record ;  and  therefore  though  it  be  not  deBverei 
to  the  iherifF  before  the  quinto  exa^us^  jret  it  flutl  avoid  die  out* 
iawry.    Co.Lltt,  i28.b.  .    .         .^ 

'    20.  If  upon  the  writ  cS proclamation  m  a  perfonal  a&ion  the  partv 
hath  beeii  required  to  appear  ^  feveral  county^cmirt  days  in  the  open 
iounty'couriy  and  once  in  the  open  feJJionSy  and  once  at'  the  church^ 
door  whete  he  hath  dWelt,  or  did  lately  Avellj  and  be  appears  not^ 
judgment  is  t6'  be  eivcn  by  the  coroners  of  the  county  •court  that 
•he  fliall  be  outlai^ed,  quafl  extra  legem  pofitus.     And  thereupon 
there  is  to  iflue  forth  againft  him  the  writ  of  capias  utlagatuifi, 
Shcp.  Abr.  tit.  Utiawry, 
Continued        %u  ^V ^  JV.  U M.  ^2.  ena£ls,  that  upon  ijfuing  an  exigent 
&  ^  M^      ^"^  rf  ^^y  ^i  *"  ^l^jiji* ^^ ^^^^^^  ^goi/ift  ^^y  porfon  for  any  criminal 
14.  and        'mattery  before  judgment  or  convi^iony  there  JhaU  alfo  ijjiie  a  writ  cf 
made  per-    fro^hfhafiOny  bearing  thf  faike  tejie  and  returny  to  the  Jheriffof  the 
P«««J^^y  7  countyy  citjfy  'or  town  corporate  where  the  perfon  in  the  record  of  the 
%.       ^'    faid'prbceedings  is  mentionidto^  tlthahity  according  to  the  fiatute  of 
31  £/:aJ.  3.  which  writ  of  pfockmaHon  Jhall  be  delivered  to  thefaid 
fieriff'^  tnonths  before  the  reiurjiofthefame. 

22.  Where  one  mtends  to'fueany^  perfon  to  outlawry}  v^o  is 
not  eaiily  to  be  taken,  and  has  not  fufficient  eftate  in  the  county 
whereby  to  *be  fiimmoncd,  &c.  he  lifually  lays' his  a£lion  in  London^ 
r  ?  C4. 1  ^'^^^^  ^^  outlawry  will  fcarce  be  ^f^eded  in  3  terms ;  fot 
I  •>  JT  J  ^cxt  muft  be  15  dayi  or  more  between  the  Ufleand  return  of  each 
writ  of  capias,  alias  and  pluries.  The  return  of  ihe  firft  writ  is  the 
fcfte  of  the  2d,  and  fo  on }  and  there  miift  be  jf  *county^ttyS'\it^ 
tween  the  tefte  and  return  of  the  exigent.    But  tHe  Hujlings  in 
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Lottdon  happening  oftner  than  the  county-days,  gnaier  ixpi£tUn 
may  be  made  therci  which  is  the  reafon  that  a^ons  ^re  generally 
brought  in  London,  when  the  plaintiff  deljgns  to  proceed  by  way  of 
outlawry.   JnftrudL  Cler.  356, 357.  tit.  Outlawries. 

23.  The  procefs  of  outlawry  being  to  put  the  defendant  out  of  3  Kew* 
the  lung's  prote&ton,  and  by  which  he  forfeited  ^1  his  goods,  and  ^^^.  tit. 
was  impriioned,  and  loft  the  profits  of  his  lands,  there  was  great  ^^^p^ 
care  taken  that  no  peribn  ihould  be  outlawed  without  fufficiint  in  totidta 
notkiy  and  gnat  C9ntumacy  to  the  trocefs  of  the  court ;  and  therer  v«f  *>«»• 
fore  not  only  3  capiat  §  were  ijfufid  beU>re  there  could  be  procef^ 

pf  outlawry,  but  lUewiJe  there  were  3  officers  concerned  in  that  pro- 
cefs,  that  it  might  not  be  made  in  the  king's  court  behind  the  par* 
ty's  back.  7*he  firft  office  is  the  chancery^  from  whence  the  ori- 
ginal ifliied ;  the  fecond  the  philaxer^  who  made  the  capias,  alia^ 
&  pluries ;  and  the  exigentersy  who  made  out  the  exigent.  G.  Hift. 
of  C.  B.  12,  13.  cap.  2. 

24.  Before  outlawry  was  pronounced  the  defendant  was  to  hi  l^^Abrt 
quinto  exa^usy  for  he  had  three  doys  for  appearance^  and  for  grace;  ^tlawir 
and  if  he  flood  in  contempt  at  all  thofe  days  at  the  ^th  county  court  s.  P.  ia  * 
he  was  pronounced  outlawed  by  the  flierin  and  coroners.     And  the  much  the 
iherifF  returned  fuct  outlawry  on  the  exigent  5  and  after,  when  J^^dfc  °* 
fuchjudgiiient  was  obtained  in  the  court  below,  and  returned  by 

the  fheriif  and  recorded  above,  they  could  take  out  execution  again/c 
the  outlaw  j  which  is  either  ^<ir^r<i/ to  arreft  the  body,  of  Aecial  to 
arreft  tiie  body,  extend'  the  goods,  lands,  debts  and  cho(es  in  ac« 
tions. '  G.  (lift,  pf  C.  B.  13.  cap.  2.  cites  Lutw.  330,  331. 

I5.  ^er  judgment  you  may  upon  a  capias  ad  fatisjfaciendum^  3  N«fr 
without  alias  or  pluries^  have  ah  exigent,  and  thereupon  outlaw  the  ^bn  ^6$. 
defendant,  becaiiffe  he  having  been  already  in  court  before  judgment,  lawnr'sl  p. 
znA  having  cognizance  of  the  debt,  he  ought  to  pay  the  debt  on  the  inth«laiM 
firfl  futng  out  of  the  capias j  otherwife  it  is  a  contumacy  in  not  per-  ^«^' 
forming  the  judgment  of 'the  court,  for  which  difobedience  be  is 
put  out  of  tne  king's  proteAion.    G.  Hift.  of  C.  B.  14.  cap.  2. 

26.  A  motion  to  revexfe  ixi  outlawry  at  the  plaintifPs  coft,  fof 
that  the  defendant  wai  outlawed  in  a  foreign  county.  On  (hewing 
caufe,  it  appeared  the  plaintifF  had  good  reafon  to  proceed  to 
outlawry,  thcf  defendant  being  a  clergyman,  and  never  appearing  but 
on  a  Sunday,  and  although  he  was  outlawed  in  a  different  county  from 
that  where  he  dwelt,  yet  the  outlawry  was  in  the  county  where  thg 
aSfion  was  laid  to  drife.  The  court  gave  their  opinions  feriatim, 
and  againft  the  opinion  of  the  Ch.  Juftice,  difcharged  the  rule  to 
i(hew  caufe,  for  that  they  held  the  outlawry^  though  not  in  thecoun* 
ty  where  the  defendant  awelt,  yet  where  the  caufe  of  afiion  was  laid 
to  arife,  to  be  regular,  and  that  it  was  not  neceilary  to  (hew  an  at* 
tempt  to  arreft  the  defendant.  Rep,  of  Prad.  in  C.  B.  78.  Mich* 
jj^  Geo,  %.  Norton  v.  Gilbert. 
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(A.  a)  ProoeTs  and  Proceedings ;  wiere  there  are 

feveral  Defendants. 

sL'l^^  »•  T  N  apfeel  againft  three,  if  it  af^art  in  the  writ  that  the  ow 
ftm  kytbt  .  "  frtucipal^  and  the  other  acce^Tary^  there  the  exigent  (hall  not 
writ,  Chen  ifliie  againft  the  acceflary  till  the  principal  be  outlawed  Br.  Exi- 
itismit^ror,  gent,  pi,  4+.  cites  44  Aff.  i6p 

fmjbtild  tffm  agidftjt  ail  tether ,  per  Knivet  J.    Ibid. 

2.  Pluries  capias  in  debt  is  returned  againji  three^  and  exigent 
ijlfues  again/i  two^  and  pluries  capias  again  again/1  the  third-,  there 
if  the  one  appears  at  the  exigent j  and  no  exigent  is  returned^  yet  he 
Jf>aU  anjwer^  becaufe  the  defendants  are  executors,  but  he  mall  be 
difcharged  of  the  mainprife,  becaufe  the  exigent  (hall  be  adjudged 
«s  null,  inafmuch  as  the  procels  iiTued  illy.  Br.  Exigent,  pi.  20. 
Qtes  12  H.  4.  17, 18. 

3«  Exigent  was  awarded  againfi  4,  and  one  was  returned  outlawed^ 
mLjuperJedeas  by  the  other  3,  and  2  of  them  appeared^  and  the  24 
maii  default  \  per  Newton,  the  plaintiff  cannot  declare  againji  them 
who  appear^  hut  exigent  de  novo  (hall  ifTue  againft  hitn  who  made 
de&ult,  and  the  other  two  fhall  have  idem  dies;  and  fo  it  was.  Br» 
Procefs,  pi.  68.  cites  21  H.  6.  50. 

.  4«  And  per  Brown,  if  he  againji  whom  exigent  iflues  appears  at 
the  day^  and  the  others  mate  default^  difirefs  fhall  be  awarded  againft 
them,  and  upon  tf)is  procef$  of  outlawry -y  for  in  plea  perfonal,  after 
appearance,,  the  jprocefs  is  ^ftrels,  and  fo  infinite.  And  therefore 
Brooke  (ays,  it  teems  that  this  is  common  procefs  of  outlawry ;  but 
fays  that  this  is  a  mift^e ;  for  procefs  of  outlawry  does  not  lie  after 
appearance  but  before.  And  adds,  quxre,  if  the  infinite  diftrefs  be 
not  intended,  where  he  is  fufficient  to  the  diftrefs,  and  if  the  proce($ 
of  outlawry  upon  djftrefs  be  not  intended  where  he  is  returned 
nihil  upon  the  diftrefs.  Br.  Procefs,  pi.  68,  cites  2X  H.  6.  50.  - 
And.  lo.  5.  In  debt  ag4iinft  3  heirs  in  gavelkind  ^pon  the  obligation  of 

W*  22.  iheir  anceftor,  the  one  being  within  age^  they  were  outlawed  :  the  2 
Aw^her^  ^/w//  age  purchafed  a  charter  [of  pardon  *i\  and  upon  a  fcire  facias 
S.  c.  ac.  the  plaincifr  counted  againft  them,  and  in  the  fimul-cum  againft  the 
cordingly,  .3(1.  The  court  held  th.;^t  the  parpl  (boi4ld  not  demur  for  the  fionagc 
noic  aij'^thi    ^^  ^^  3^'  becaufe  by  the  outlawry  the  original  js   determined 

well dgainft  him,  and  it  js  not  void  ^^inu  tl^e  3d  becfiyfe  an  infant,  but 

Bendi.  146.  voidable  by  error.  And  if  at  Aill  age  of  the  third  the  plaintiff 
SV  and  wo^Jd  fue  a  refummons,  it  muft  be  only  againft  the  other  2,  who 
th«  plead-  appeared  i  for  the  ^i^was  out  ofcourt^  and  never  appeared  as  a  de*, 
ings — Mo.  fendant  in  this  fui?.    D.  239.  pi.  39.  Trin.  7.  Eliz.  Hawtrie  v. 

conlingly.  ^»  If  there  zxe  feveral  appellees^  znAfonu  appear  and  others  mate 
default^  and  thoje  that  appear  plead  a  plea  in  abatement  of  the  writ^ 
or  any  fuch  plea  in  bar  as  goes  to  the  whole^  the  fuit  (hall  be  con- 
tii)ued  againft  thofe  that  made  default  by  capias  only,  and  no  exi* 

f;ent  (bail  ifTue  till  fuch  plea  or  pleas  be  determined.  2  Hawk.  PK 
X  304.  cap^  27.  f.  n8. 

(B.a)  Prop?(| 
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(B.  a)  Proccfs  and  Proceedings.     Againji  a  Feme 

who  has  a  Baron. 


and  the  barm  bad  idem  dhs  by  mainprifi.     Br.  Exigent,  pi.  y.  cite$ 
9  H.  6.  8. 

a.  In  debt,  the  baron  was  outlawed  and  die  feme  waived.    The  ibid.  Mar;, 
wife  came  into  court  in  ward  hyf^rocefsi  and  produced  thi  queen* $  par'^  cites  Pafch. 
drni.     The  court  held  that  Jbe  Jhall  be  d^harged  of  ihc  imprifon-  c^raJiob 
ment,  but  that  the  pardon  ought  ffct  tp  be  aUowedj  becaufe  without  that  pro- 
ber baro^  (he  cannot  fue  a  fclre  facias  againft  the  plaintiff  to  make  cefs  in  debt 
him  declare  upon  the  original,  without  her  baron ;  and  the  pardon  ^^a'^? 
has  a  conditbn  in  law,  viz.  iu  quod  ftct  rectus  in  curia,  which  ron  and 
fhe  cannot  do  without  her  baron.  D.  271.  b.  pi.  27.  Hill.  10  Eliz.  femetiu 
Anon.                                                                  '  «*f«« 

that  the 
hanm  appeared  but  wcmid  wot  fitjftr  Hi  femt  ti>  nfptar  \  and  it  was  ruled  per  Cur.  that  in  this  cafo 
Jht  maj  makt  att^'nty  to  prevent  her  being  waivetl. 

3.  An  exigent  was  awarded  againft  Philpot  and  his  wife,  and  CtQ.j.445. 
divers  others,  upon  an  i^di£lment  ofrecufancy.     The  hujband  ap-  Pj'.^J- 
peared  upon  the  exigent,  and  conformed  himfelf  according  to  law ;  tj^^  '^\. 
but  the   wife  made  default  ana  did   no&  appear.      The  hufband  Anon.  It* 
prayed  to  be  bailed  de  die  in  diem,  until  the  appearance  of  his  was  alleged. 
wife;  for  the  default  of  the  wife  ought  not  to  prejudice  die  huf-  courfrhatk 
band.     And  the  practice  and  ufage  of  C.  B.  is,  where  procefs  of  been  in  an 
outlawry  iflues  againft  baron  and  feme,  and  the  baron  appears,  he.  informatioa 
fliall  have  day  by  bail,  until  the  appearance  of  his  feme.     But  the'  °y  aMiST" 
court  fai J,  that  it  was  in  the  difcretion  of  tlie  court,  when  he  came  b^iron  and 
in  upon  the  exigent,  whether  he  ftiould  be  let  to  bail.     And  this  frme,  that 
court  ufed  not  to  let  the  baron  to  bail^  but  to  continue  him  in  prifon  ^^  **^.°* 

for  the  contempt  ofbisfemey  until  the  feme  come  in,  wherefore  the  has  been 
bail  was  refufed.    Cro.  E.  370.  pi.  9,  Hill.  37  Eliz.  li.  R.  Tbil-  compelled 

?«•''"'■'=•  f^r'hlfelr 

and  liis  feme ;  but  it  was  anfwered,  that  it  was  in  tlie  difcretion  of  the  court ;  and  the  reafon 
thereof  may  be  ah'oi  becaufe  the  baron  is  Co  put  in  bail  when  Ihc  appears,  and  thelofs  lieth  onlf 
ui>ort  him  \  but  this  reafon  wtU  not  fcrve  where  the  feme  only  is  arrefted,  as  the  principal 
cafe  was. 

4.  For  a  debt  due  by  the  wife  before  marriage^  the  hufband  was  Liit.  18. 
returned  outlawed,  and  the  wife  waived,  but  befo*-e  the  return  ^^  £'  *?" ' 
the  exigent  an  attorney  procured  for  the  wife  a  fuperfedeasj  furmifag  that  nu  fu- 
fhatjhe  bad  appeared  by  him  as  her  attorney*    It  was  moved  that  perfedeas 
this  appearance  fhould  be  received ;  abd  alt  the  court  conceived,  ?*^"  J?*  **• 
that  if  upon  the  exigent  the  JberiJfBad  returned  reddidit  fcj  or  upon  tbeappear- 
pluries  capias  had  returned  cepi  corpus  for  the  wife,  then  per' appear^  anceofthe 
ancejbouid  be  entereJ^  but  not  by  attorney^  as  it  is  here,  and  the  exi-*  J^""®  ^^ 
gent  ftiould  ifjue  only  ogainj}  the  hujband^  and  idem  dies  ihould  be  and*cites  * 
given  to  the  wife.     But  when  the  bujband  upon  the  exigent  is  r<»  D.  271.  b. 

•  '  turned ^"^ 
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S6.  AnoD«  fgfiiiJ  9utlawid^  then  ttjhallbi  mtind  ales  fans  J4ur  for  thi  tvi/h 

src'but  ^^  ^^  proceft  is  detemuAcd ;  and  if  he  mil  purchaie  hi$  pardon> 

nothing  he  {hall  not  have  allowance  thereupon  in  a  fcire  facias,  unlcfs  he  ap« 

memioaed  pears  for  himfelf  and  his  wife  j  but  if  J^r  tbi  bujhaniy  the  Jheriff 

wi^'s  ap.  ^ould  Titurn  cepi  corpus^  upon  a  pluries  capias,  and  a  non  eji  in^ 

pearingbf  vinta  for  tbi  %vifi\  yet  an  exigint  ^U  iffue  again^  bothy  becaufe  it 

attoroeji  is  intendable  the  hufband  might  brin^  in  his  wire  \  but  if  upon  tbg 

Sereft^  ^*i^^if/  the  Jb^iff  ntumed  nddidit  fi for  thi  hujband  znd  for  the- 

fame  was  wife,  and  foi  is  waived^  the  hufband  (hall  go  fine  die.     But  in  this 

^S^^'  cafe,  bicaufi  thi  exigint  was  nturned  agatnft  botb^  to  bi  outlawed^ 

Se  pl«h2-  Acfiprfiaeasy  fupfofing  thi  appiaranci  •  of  thi  wifoyis  msnly  idle 

Docaries  and  void.    Whereupon  it  was  diMowed,  and  the  exigent  ap-  * 

laid,  that  pfointed  to  be  filed  againft  both*    Cro.  C.  58.  59.  pL  2.  Hill«  2 

M^'  ^ar.  in  C.  B.  Smith  v-  Alhe. 

was  ever  granted  for  the  wife  in  fuch  a  cafe. 

5*  A  fetne  coyert  lyas  fijed  as  a  feme  fole,  her  hufband  Uing 
bijond  fea^  and  not  known  to  bi  allvi^  and  (he  was  outlawed ;  and 
then  her  hu(band  came  again,  and  brought  a  writ  of  error  for  the 
reverial  thereof  in  his  own  name,  and  th6  name  of  his  feme )  and  i( 
was  faid  to  be  queftionable,  he  not  being  party  to  the  fuit.  Hutt, 
86.  Hill.  2  Car.  Anon,  cites  f  8  £.  4..  4f 


(C.  a)     Of  die  Capias  Utkgahm. 

Jlontf  I,  ^  ^£  (beriffon  a  capias  utlaratnm  mayjuftiiy  to  bnak  tha 

^*  j^  ^^fi  ^i^  ^^  ^^  body,  and  feixe  his  goods  for  the  queen  % 

rkMf'wd  f^^  ^^  P^F^  i^  ^^  ]^y^  ^^  ^^  ^vix.  of  the  queen,  but  not  wbera 

break  the  tbf  proeijt  is  at  thi  fuit  ofafuhUa.    4  Le*  41.  p).  i  H«  Mich.  10 

J2^;fo  tJi^V  C;B.  Kemp  V.  W3fof,    '    *  '     *    »"                       » 

perfoo.    Goldlb^  79.  pi  X4«  liiU*  30  Bli|.  |iare  v,  Cprfpp»'j   .    gee  tit  Houfe  (B)  and 

Sheriff  (C) 

9.  The  courfe  of  the  court  fs,  )f  ono  be  outlawed  afoirjuJ^nunt 
in  debt,  if  he  brings  irror^  and  doth  not  affign  his  errors,  to  award 
a  ca.  utlag,  which  is  an  execution  for  the  party;  and  if  be  comes 
to  aflxgn  errors,  committitury  and  then  to  find  bail  body  for  body, 
for  the  outlawry,  and  to  (atisfy  the  party  for  the  execution }  fo  no 
other,  execution  (hall  ever  be  againft  him.  Cro.  £•  707.  pi.  28. 
Mich.  41  &  42  £liz.  C.B.  in  cafe  of  Leighton  v.  Garnon. 

3.  A  capias  utlagatum  was  pleaded,  and  exception  was  taken 

becaufe  it  was  not  alleged  that  it  was  fuid  forth  in  tirm-time.     Sed 

non  allocatur;  for  per  Cur.  This  being  a  judicial  writ,  it  Jball  be 

intendid  to  be  fued  forth  in  term*time,  when  then  is  no  nafon  to 

thi  contrary ;  for  by  the  courfe  of  the  court  it  ought  fo  to  be. 

.  Lutw.  329.  333.  Pafch.  4  Jac.  2.  Aldworth  v.  Hatchinfon. 

Yeu  irar         4-  One  was  outlawid  in  Middlifex.    A  capias  utl^tum  may  bi 

after  ju<ig.  find  oat  againft  him  into  any  othir  county  without  a  teflatunu    Veatf 

*"!?'  *«     33-  in  a  note  there.    Trin.  21  Car.  2.  B.  R. 

have  a  cap'ua  in  mny  nuniy^  b«caiife  he  bein^  a  perfon  outlawedi  cm  hav$  no  fn^iriy  «■/  vbtrt^ 
but  CO  be  feifed  eve/y  where.    C.  HUt  of  C.  S.  14.  cap.  jl. 

i-V 
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5.  If  one  obtain  a  judgment  againft  a  perfony  mi  he  nhfionit 
fwmtimis  in  one  county  2nifometimes  in  anotberj  executfon  cannot 

be  had  againft  him  in  icveral  counties  at  one  time ;  but  if  he  be 
fued  to  an  outlawry  after  judgment,  the  plaintiff  may  fue  out  as 
many  writs  of  capias  utlagatum  into  the  (evend  eounties  of  England 
and  Wales  general  or  fpecial,  as  he  thinks  fit;  and  the  defendant 
cannot  be  difcharged  without  making  fatis&Aion  to  the  plaintiff,  or 
pardon  of  the  outlawry,  or  reverfing  the  fame  for  error.  3  R. 
8.  L.  168. 

6.  The  court  hdd,  that  no  capias  utlagatum  can  be  fued  out 
after  the  death  of  the  defendant.  Note,  in  this  cafe  the  wtit  was 
tefted  after  the  death  of  the  defendant.  Rep.  of  Pra6).  in  C.  B. 
36.  Trin.  13  Geo.  i.  Briftow  &  al\  v.  Didkon« 


(D.  a)     Exigent  de  novo.    Awarded  in  what  Cafes.  [  358  J 

!►  ACCOUNT  z^xtA  a.  of  L.  f:\tTk yprocefs  continued  till 
•"  the  exigent  iffued  returnable  immdiately\  the  Jheriff  re^ 
turned  quod  adeo  tarde  venit,  that  there  were  but  3  Hufiings  in  Lon^ 
don  ubi^  &c.  poft  adventum  brevis.  And  one  came^  andfaid  that  he 
is  A.  of  L.  clerJty  and  prayed  that  the  plaintiff*  count  againft  him. 
Skip,  laid  that  he  who  proffered  bimfelf  was  not  clerk  the  day  tfthe 
writ  purchafed,  and  al(o  the  defendant  is  A.  fin  ofW.  rfthe  county 
ofS*  and  be  who  appears  is  A.  fin  of  B.  of  the  county  ofN.  and 
prayed  exigent  allocato  Huftingo,  by  which  confeffion  he  who  op* 
peared  went  quit ;  and  the  court  awarded  exigent  de  novo  to  the 
Jheriff  of  London^  and  that  they  Jhall  not  take  him  who  appeared  and 
entered  in  the  rolls  the  dsverfity  of  the  names  declared  by  toe  plaintiffl 
Birton  prayed  allocato  Huftingo  \  for  as  yet  there  is  not  any  mean 
Hufting  held  in  L.  Per  Wilby,  of  the  mean  Huftings  we  cannot 
be  afcertained,  by  which  fue  new  exieent.  And  another  fuch 
matter  was  in  B.  R.  the  (ame  term,  and  fuch  order  ut  fupra.  And 
fo  fee  if  any  the  fame  county  or  Hu fling  be  held  mefne  between  the  4 
4xa£luSy  or  other  delay  upon  the  fir  ft  exigenty  the  plaintiff  Jhall  not 
have  newaUoeatocom.  vel  huftingo*  Br.  £xigen^  pi.  24.  cites  21  £, 

3-  35- 

2.  In  appeal  the  defendant  rendered  himfelf  pending  the  exigent^  '•  P-  ^? 

and  after  he  efcaped  out  of  the  Marfhalfca  5  and  it  was  queftioned  ""romc^td 
what  procefs  mall  be  now  awarded;  and  hy  all  the  iuftices  exigent  ajdieiuUim 
de  novo  fhall  iffiie.    Br.  Procefs,  pi.  97.  cites  26  AfT.  51.*  judicium ; 

'^  quod  noUy 

ia  appeal  of  death.    Br.  Exigent,  pL  68.  cites  S.  C. 

3.  In  trefpafs  exigent  ijfued^  and  one  of  the  name  of  the  defendant 
came,  zxA  prayed  fuperfedeas^  and  had  it,  and  at  the  day  of  the  exigent 
returned^  came  the  plaintiffs  znd  faid  that  he  is  not  the  fame  perfon 
who  is  defendants  and  prayed  new  exigent  allocatis  com.  and  could 
not  have  it,  but  exigent  de  novo  j  for  it  was  his  folly  that  he  had 
not  put  a  difference   before*     Br.  Exigent,  pi.  12.   cites   38 

£.  3*  I. 

^  4.  WJ^ere 


35^  iittefw?; 

4*  Where  ^fjpofi  is  Jim  die  hy  protf^ion  of  the  exigent^  and 
after  the  plaintiff  comes  back  with  repeal,-  he  (balJ  not  have  exi** 

Sent  de  novo,  but  pone  per  vadio^  ficut  alias.  Br.  Procef%  pU 
3,  cites  39  E.  3.4-5- 

5*  ^i^yp^ft  againji  baron  andfimt ;  procefs  continued  to  the  oxi" 
genty  and  the  baron  appeared  and  the  Jime  mt\  and  becaufe  in  tbg 
exigent  the  feme  was  not  named  by  name  of  coverture-,  but  by  her 
pr^er  name  onfyj  the  exigent  was  difcontinued,  and  the  baron 
awarded  to  anfwer,  and  exigent  de  novo  againft  the  feme,  ic  idem 
dies  to  the  baron.    Br.  Exigent,  pi.  ^.  cites  39  £.  3*  i8. 

6.  Exigent  iiliied  againft  a  man  sn  fanStuary^  and  proclamation 
is  made  at  the  door  <f  the  fanituary  3  times^  &c.  the  plaintiff  fliall 
not  have  allocatis  feptimanis,  but  exigent  de  novo  with  new  pro- 
clamations, where  the  firft  exigent  is  not  fully  ferved.  Br.  Exigent, 
pi.  56.  cites  II H.  4«  40. 


[359]  (E .  a)     Exigent  /nperfeded. 

Br.  Uda-  I.  T  N  debt  at  the  exigent  the  defendant  had  fuperjedeasy  and  did 

gary,  pU  1   ^^^  j^^^p  ^/y  j;^^  gy  which  ilTued  exigent  de  novoi  and  the 

&  C  ^anU  defendant  had  another  Juperfedeas  out  of  chancery j  and  at  the  day  the 

per  Richil,  defendant  was  returned  outlawed^  notwtth/fanding  the  Juperfedeas  ;  and 

fo?  .^"P*J'  thereupon  it  was  awarded  that  the  outlawry  was  good  5  for  if  he 

th/cLm-  does  not  keep  his  day  upon  the  fuperfedeas  hrft  fued,  he  fhall  have 

eery  is  not  no  Other  f£ttty  and  alfo  the  fuperfedeas  ifltied  out  of  chancery  upon 

j^i;  for  fyjt  jjj  banco>&c.    Br.  Superfedeas,  pi.  8.  cites  7  H.  4. 5* 

not  take  contifance  of  the  record  in  baneoy  and  it  cannot  be  larger  than  it  (hou)d  be  here ;  and 
here  he  (ball  not  have  another  fuperfedeas  whea  he  laile^l  bis  firft  day  by  fuperfedeas,  by  whick 
the  outlawry  was  awarded  good. 

« 

Br.  Error,        2.  Outlawry  was  reverfed  by  reafon  of  the  fuperfedeas^  which  bore 

pi.  40.  cites   ^^^  ^  iiffig  fif^  befors  the  outlawry  pronotmced^  and  was  Jhewed  tb 

the  court  Jealed'y  fo  that  it  was  never  Jbewn  to  the  Jheriff^  nor  de-* 

livered  to  him,  as  it  feems.    Br*  Superfedeas,  pi.  9.  cites  8  H» 

4-7* 

3.  \f  exigent.ht  awarded  for  a  fine  againji  him  who  is  condemned^ 

and  the  party  appears  gratis  before  the  return^  and  tenders  pledges  of 

the  fine,  be  (hall  find  his  pleciges,  and  ihall  have  fuperfedeas.    Br* 

Superfedeas,  pi.  3.  cites  34  H.  6.  43.  in  a  note  of  the  reporters. 

But  Brooke  makes  a  quaere  how  he  may  be  known  for  the  fame 

perfon. 

8f .  SxU  4.  Special  exigent  was  awarded  in  debt  in  C.  B.  and  entered  that 

gent»  pi:      fio  fuperfedeas  of  the  chancery  (hould  be,  becauie  3  exigents  before 

s!c?^       had  been  difa|^)ointed  by  fuperfedeas  of  die  chancery.    Br.  Super- 

fedeasi  pl«  31*  cites  7  £•  4. 9. 


(F.  a)  FIeadings< 


(F.  a)     Pleadings.     Outlawry,    flow  it  may  or 
ought  to  be  pleaded  or  Jet  forth. 

t.  T  N  writ  of  account  by  two,  it  was  held  diat  if  die  one  be  #ar«» 
-'-  lowed  of  felony  it  fuffices  for  the  defendant  to  plead  it,  witb'^ 
&ut  Jhewing  wherej  before  wbomy  and  for  what  felonj.     Theloal'f 
Dig.  of  Writs,  lib.  I.  cap.  15.  f.  5.  cites  Trin.  9  £.  3. 463. 

2.  He  who  pleads  record  of  outlawry  upon  indi^mentj  fhall  not 
lay  that  procefs  continued  till  he  was  outlawed ;  hut  Jhall  plead  every 
capias  and  all  the  record  in  certain.  Quod  nota  bene.  Br.  Plead* 
ings,  pi.  148.  cites  11  H.  6.  15. 

3.  In  pracipe  quod  reddat  it  was  (aid,  that  when  a  man  pleeuh  if  one 
outlawry  in  the  demandant  in  the  fame  courts  he  who  pleads  it  may  P*«^*  *• 
commence  at  the  exigent  if  he  will ;  for  if  it  be  erroneous,  yet  it  is  mai^^iT 
good  till  it  be  reverfed.      Br.  Pleadings,  pi.   1 12.  cites   21  £•  f^^itbt 

at  the  original  and  all  the  record,  or  at  the  capias,  and  over  to  the  exigent  ud  ootlawry.    s 

Anil.  9S.  in  cafe  of  Arden  v.  Darcy. Tlie  defendant  fiiall  (hew  all  the  record,  and  denunA 

Judgmeni  if  he  (hall  be  anfwered ;  per  Earl  Serj.    Arg.  Cart.  191.  io  cafe  of  RkhfieU  •«# 
Udal. 

4*  Outlawries  mnflt  ht  pleaded  all  at  one  time j  or  oihcrvinfe  com* 
pelled  to  anfwer.  Todi.  239.  cites  Mich*  or  Hill.  5  Car.  Whit- 
ney V.  StraChey. 

5.  Cafe  was  brought  againft  A.  and  B.  upon  a  joint  contra^  T  ^^q  T 
A.  is  outlawed.  Before  declaration  againft  B.  it  was  entered  on  h  ^  ^  "* 
the  roll  thus,  viz.  tt  fciendum  eft  quod  A.  is  outlawed;  and  then  pifiVs^c. 
declared,  and  had  judgment  againft  B.  The  court  held  that  this  it  wasaoc 
was  not  a  fufficient  averment  of  the  outlawry,  and  therefore  judg-  i^'r  Jjjj^**^ 
ment  was  arretted.    Sid.  173.  pi.  4.  Hill.  15  &  x6  Car.  2.  B.K.  J«  wrt^ 

Gye  V.  Goddard.  lawedfaper 

breve  illud; 
and  IVifden  faid,  that  if  this  fciendum  had  been  an  exprefs  averment,  as  it  was  not,  yet  it  mud  b« 
put  in  its  right  placet  clfe  it  overthrows  alf,  if  demurred  to ;  and  per  Cur.  The  verdi£^  will  noc 
help  the  fci^umy  which  is  only  reciuly  nor  the  want  of  faying  that  the  outlawry  was  ^uper 
^eve  illud* 

6.  In  ajjhmpjit  the  defendant  pleaded  utlawry  of  the  {riaintifF  in  bar^ 
and  concluded  his  plea  with  hoc  paratus  eft  verificare ;  whereas  it 
ihould  have  been  prout  patet  per  recordum,  which  was  held  to  be 
ill,  and  judgment  was  given  for  the  plaintiiF.  3  Lev.  29.  Mich. 
33  Car.  2.  C.  B.  Hage  [alias,  Haye]  v.  SIcinner. 

7.  The  defendant  pleaded  10  outlawries  in  difability  of  the  plain-  ^^^  '^ 
tiff's  a(fiion,  and  prayed  judgment  if  any  anfwer  ought  to  be  made  ^  i^jn^* 
while  they  remained  unrcverfed.     The  plaintift  demtirred  for  du«  B.R'tbt 
plicity.    The  court  faid  there  was  a  difference  between  a  plea  of  S.C.  and 
an  outlawry  in  difability,  and  other  pleas  in  abatement  \  and  that  ^^^hdd 
this  plea  was  ill  for  duplicity,  becaufe  the  plaintiff  is  diiabled  a)  ill  for  the 
well  by  one  outlawry  as  by  all  *the  other  9,  to  which  feveral  an-  doubknefs. 
fwcrs  are  required.    And  afterwards  judgment  was  given,  that  the  g^  s^c^* 

defendant  Tbocovit 


36o  Cttlatttt^; 

feemed        defendant  fiiould  anfwer  over  for  duplicity.    Cartii.  8.  Q.  Trin.  i 
S^'^thi       J*«-  ^  B;  ^  Trcvdian  v.  Scccomb. 

pleawacilU  But  adjoroator: 

8.  It  ought  to  be  let  ford),  that  the  plaintiff  JtJ  not  appiar  upoii 
ibi  exigentf  and  up§n  that  wavlatdfuit  \  but  to  txy  in  exigcnd§  pofita 
fiiit  de  diUta  iuris  fwrma^  is  too  general.     Arg.  2  Vent.  282.  HilL 
t  U  itW,  tilA.  in  C.  B.  Webb  v.  Moore^  cites  Fitzh.  Account, 
.  91.  Traverle,  31.  Stamf*  148.    And  the  court  doubted,  and  or- 
dered to  fearch  precedents.  £t  adjornatur* 
I  Sdk.  178.      9.  The  diclarathn  was  in  Trinity  term.    The  defindani  imbarUd 
Moor  v.     ^  Micb.  tirm%  and  in  tbe  long  vacation  tbe  plaintiff  was  outunvedi 
6iittM»  *     s^  then  in  Micb.  form  the  drfendant  pleaded  this  outlawry  in  bar  r 
$.c.  iiiyt     but  did  mi  fay  that  it  was  puis  darrein  continuance.    The  plaintiff 
j^^  ^     demurred.    Holt  Ch.  J.  held  the  plea  good  enough.    The  court 
debroni      Ordered  it  to  ftand  over  till  next  term,  bccaufe  me  action  being 
judgmenc  %  juft,  the  plaintiff  may  in  the  mean  time  reverfe  the  outlawry.  5 

•n*>  the        ^^  ,  J  i^ich.  6  W.  &  M.  Green  v.  Mcior. 

court  com- 

]^arad  Uiis  to  tht  commoD  cafe  of  a  judgment  confefled  by  an  executor  after  an  aAIon  brought,, 

which  is  never  plcMled  puis  darrein  continuance,  but  a&  this  cafe  i$.    And  in  tbefe  cafes  tli^ 

'^ —  of  tbe  ouUawrfi  and  tbe  time  of  tlie  judgmenc^  and  wlieo  It  was,  appear  of  tbemfelves. 

10.  Whenvbu  plead  outlawry  in  abatement^  and  you  put  youi' 
pUa  in  tbe  office^  you  mufijhew  a  capias^  or  tomefucb  matter^  as 
may  mate  tbe  outlawry  appear^  and  not  conclude  only  prout  patet 

{er  recordum^  as  you  do  wnen  you  plead  it  in  bar^  ana  have  time  to 
ring  in. die  rtcordj   per  Holt.     12  Mod.   132.  Trin.  9  Vf^ 
3.  Anon. 


[361]  (G.  a)      Pleadings.     Record  Jhcwn.      How   and 

When. 

I.  T  F  diffeifor^  who  has  nothing  in  the  tenancy^  pleads  outlawry 

^  in  the  plaintiff  to  his  perfon,  he  Jhall  Jbew  the  record  imme-^ 

'    diately  \  for  it  is  a  dilatory.     Contra  if  the  tenant  pleads  it  in  bar* 

Br.  Nonability^  pi.  48.  cites  xo  AfT.  10.  28  £.  3.  50. 

la  cafe  for        2.  If  an  outbtwry  be  pleadea  in  har^  and  it  be  denled|  the  party 

foods  fold    fliall  have  a  day  to  bring  it  in.    Co.  Litt.  128.  b. 

and  dell'  /  o  ,  ,  ^ 

Tcredy  tbe  defendaot  pleaded  outlawry  in  the  p1aintiff»  and  roKciudcd  bit  flea  in  bar ;  but  did  not 
plead  the  outlawfiT  fub  pede  figilli.  The  court  refufed  to  fet  afidc  the  plea,  becanfe  the  outlawry 
was  pleaded  in  bar.    a  Barnard.  Rep.  in  B.  R.  286.  Ti  in.  6  Geo.  %,  Hult's  aSc 

3.  A.  recovered  in  eUbt  againfl  B.      -At  brought  zfcire  ficiasm 

B.  pleaded  that  A.  was  outlawed,     ffin  this  cafe»  the  money  being 

in  courts  the  tinges  ferjeant  prays  to  lave  it  for  tbe  iingj  he  ought 

to  ihew  die  outlawry  fub  peoe  figillif  and  the  party  ought  to  cornels 

that  he  is  the  party.    Noy  X43«  Anon. 

s.  P.  Arg.        4,  If  one  pleads  outlawry,  he  ought  to  plead  it  fub  pede  figilli> 

^^*fe^V'   otlierwife  the  ^Wiiriy  may  refufe  it;  hni  if  be  accepts  the  plea^  he 

^^i^V,     ihall  not  afterwards  demur  for  that  caufe }  for  it  is  weU  enough  if  he 

jtfiUeos/c.  allows  iu  Per  Holt  Ch.   T.    Salk.  217.  Pa&b.  4  W.  &M.  in 

S.  R,  in  caf<;  of  Fmcr  V>  Mittcrt 

^  Woere 
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\'  ^,  Where  the  record  of  the  outlawry  is  in  the  fame  court,  it  need  ^o.  Litt. 

not  be  pleaded ^i  pedejigiUi\  but  othertuife  where  it  is  pleaded  in  j^,  th1s"u 

another  court.     Refolved  per  Cur,     Lutw.  40.  Hill.    1 1  W.  3.  a  dilatory 

Draycote  v.  Curfon.-  p'ea,  when 

It  \spLaded 
in  another  court  than  where  the  outlawry  ilTuedy  the  defendant  rmjl  hrln^  it  in  immrdivtiy ;  for  this 
being  in  delay,  if  the  court  fhould  give  time,  and  it  (hould  not  he  brought  in,  then  the  delay  of 
jufticc  would  be  from  the  court ;  and  fince  there  is  a  way  of  leaving  it  immediately,  by  pro- 
ducing it  under  the  great  feal,  no  time  fhdll  be  givpn  to  bring  it  Tub  pcde  figiUi ;  but  otkrwife 
VfUtt  it  is  in  the  fume  court,  fur  then  the  record  is  already  in  court.  G.  Hilt,  of  C.  B.  z6o.  cap.  17. 
3  New.  Abr.  762,  763.  tit.  Outlawry,  S.  p.  in  the  very  f.ime  words. 

,      6.  In  pleading  outlawry  in  difablility  in  another  court,  the  ancient  3  New 
way  was  to  have  the  record  of  the  outlawry  itfelffub  pede  figilli  by  ^^q^^J' 
certiorari  and  mittimus;^  but  this  being  very  expenfive,  //  is  now  lawry, in 
/undent  to  plead  the  capias  utlagatum  under  the  pal  of  the  court  from  the  very 

,  whence  it  ifjues\  for  the  iffuing  Of  the  execution  could  not  be  with-  ^^^^^ 
out  the  judgment,  and  therefore  fuch  execution  is  a  proof  to  the 

^  court  that  there  is  fuch  a  judgment,  which  is  a  proof  that  the  de- 
fendant's plea  of  matter  of  record  is  proved  by  matter  of  record^ 
and  therefore  appears  to  the  court  not  to  be  meer  dilatory;  and 
therefore,  on  {hewing  fuch  execution,  if  the  plaintiff  will  plead  nul 
ttel  record,  the  court  will  give  the  defendant  a  day  to  bring  it  in. 
G.  Hift.  ofCB.  160.  cap.  17. 

to 

(H.  a)     In  what  Cafes  the  Plea  of  Outlawry  fliall  [  362  ] 
be  in  Bar,  or  in  Abatement ;  and  to  what. 

1.  ^[  OTE  per  Moile  in  a  cafe  of  effoppel,  that  outlawry  in 
4-^   a^n  perfonal  goes  but  to  the  perfon^  but  outlawry  in  felony 
goes  to  thea£lion.    Br.  Utlagary,  pi.  61.  cites  33  H.  6.  19. 

2*  Outlawry  is  a  good  plea  in  bar  in  debt  upon  an  obligation ;  for  Ov.\  it, 
bv  the  outlawry  in  the  plaintifF,  the  debt  by  fpeciaky  hvejledin  ^£^/'*^ 
the  king.     Contra  of  debt  by  ^  contra^  or  trefpajs.     Br.  Utlagary,  pL  b.  R.Ber- 

54.  cites  16  £•  4.  4.  '  nard'i  ca(e  » 

according- 
ly, and  that  as  to  trefpafs  or  debt  upon  contra^  tlie  outlnwry  is  only  in  abatrmcnt. 
*  See  (B.  2)  pi.  6.  and  the  notes  there,  that  this  point  of  debts  by  contradl  is  fmce  heiu  con- 
tra. 

3.  2  Lutw.  1604.  in  a  nota  there,  in  the  cafe  of  Powis  v.  s.  p.  be- 
Williams,  cites  ii  H.  7.  11.  pi.  27.  that  if  in  debt  againft  me  caufcthc 
I  plead  in  abatement^  yet  I  may  afterwards  plead  it  in  bar,  forfeited 

and  the  plaintiff  has  no  right  to  recover.    G.  Hid.  of  C.  B.  162.  cap.  17. 

4.  If  the  ground  or  caufe  of  the  aifion  be  forfeited  by  the  out-  s.P.  G. 
lawry,  then  may  the  outlawry  be  pleaded  in  bar  oftheadlion,  as  in  Hift.  of 
an  aaion  of  debt,  detinue  &c.     Co.  Litt.  128.  b.  (y)'  wp^'iy.!!' 

S.  p.  Bat  the  proper  way  of  pleading  this  is  with  a.A  refponderi  tUUat  fiouffue,  &Ct    Per  Tracy  J. 
a  Ld.  Raym.  Rep:  1056.  Mich.  3  Ann.  in  cafe  of  Coply  v.  Delannoy. 

Wherever  oiulawiy  is  pleaded,  ic  mm  adwayi  bt  ptauUd  in  ahfttttmnt,  but  not  in  bar,  milefs  the 
f  Bound  or  caufe  of  tiie  a^ioa  be  forfeiied.    G.  Hiit  of  C.  B.  162,  cap.  17. 

Vol,  XXU.  P  4  5.  Put 


3^2  atmts^ 

Hift  of  c        ^*  ^^  '^  '^^^^  aSiffnSy  or  in  perfmal^  when  dtnmgis  bi  uneirtmn 

B.i6r.cai>.  (^  '^ti  tnfpafi  rf battiry  of  goods^  d  breaking  bis  cloje^  and  die  like) 

»?. la  and  are  not  forfeited  by  the  outlawry,  there  outlawry  muft  bi 

Kk!  pleaded  in  difabitity  of  the  pcrfon.    Co.  Litt  i28-b.\y) 

la  wry  can  Kc  only  pleaded  in  abatement,  hecaufe  tbsug^  tlnplmt^ffis  umitr  a  AJniUity  ^f  fmnr^  yet, 
tb€  right  of  aHim  r^maini  n  him\  per  Tracy  J.    aXd.  Kaym.  Rep.  t05i.  in  caiiol  Coptey  v« 
DeUunoy. 

S.  C.  cited        6.  In  an  indebitatus  ajftanffn  W  quantum  meruit  for  sneat^  drink^ 

<  (13^11  ^^'  ^^  defendant  pleaded  an  outlawry  in  bar.    It  was  inf^ed  on 

the  cafe  of  demurrer  that  outlawry  could  not  be  pleaded  in  bar  in  this  a£Kon  i 

Clkrk  v.  for  that  there  is  no  certainty  of  the  debt  appearing  till  the  thing  comes 

mCiC*  *a  be  valued^  and  fo  cannot  be  forfeited.    But  rcfolved  that  the  out- 

w.  3.  Arg.  lawry  w^  a  good  plea  in  bar  \  for  the  confideration  created  a  debt 

fays,  that  or  duty,  though  that  debt  was  not  reduced  to  a  certain  fum.  2 

aS  ^*''  Vent.  282,  riill.  2  &  3  W.  &  M.  in  C.  B.  Webb  y.  Moore. 

iounded  only  in  damages,  yet  the  plaintiflp  had  judgment,  becaufe  the  plea  was  an  intire  plea  in 
bar  to  the  whole  caufe  of  a^ion.  And  in  this  cafe  the  court  faid,  that  as  to  the  cafe  ofthe  quaa* 
turn  meruit  iht  foundation  of  this  a&ion  was  a  Juty^  though  to  be  recovered  by  way  of  damages. 

7.  Cafe  was  brought  by  an  executor  for  mrniies  received  by  the  de^- 
fendant  to  the  ufe  of  the  tefiator.     The  defendant.  ^^<7^!»/  in  abate- 
ment that  the  tefiator  was  outlawed  in  a  plea  ofdebu    Upor)  de- 
nuirrer  Treby  Ch.  J.  was  of  opinion  that  the  debt  was  forfeited 
to  the  king,  and  veiled  in  him  \  and  though  the  difability  was  gone 

r  363  1  by  the  dedth  of  teftator,  yet  the. debt  remains  in  the  king,  andaa 
adlion  for  the  money  may  be  brought  by  the  Attorney  General  by 
way  of  information  \  and  therefore  was  of  opinion  that  the  plea 
ought  to  be  concluded  in  bar,  and  not  in  abatement;  and  that  as 
to  things  executed,  as  debts,  &c.  the  outlawry  rcmaios,  but  as  to 
things  executory,  the  outlawry  after  the  party's  death  is  gone. 
But  Jo.  Powell  J.  contra ;  and  faid  it  was  in  eUGiin  rftbi  party  ia 
plead  it  either  in  abatement  or  in  bar.  2  Lutw.  1601.  in  the  Ap« 
pendix.  Mich.  10  W.  3.  Powys  v.  Williams. 

8.  In  covenant  upon  c  leafe  for  jrears,  in  which  was  a  covenant  ta 
fay  40  /.  a  year  rentj  andalfo  to  repair^  and  not  to  do  any  wefie^  the 
breach  was  ajpgtied  on  all  3.  The  defendant  pleaded  an  outlawry 
fub  pede  figiLu  of  the  fame  court,  in  bar  to  the  whole.  Upon  de^ 
murrer  it  was  objected,  that  the  outlawry  was  pleaded  in  bar  to  the 
whole  declaration,  which  is  ill ;  for  the  damages  to  be  recovered 
for  want  of  rcpairiB  are  not  forfeited  by  the  outuiwry>  becaufe  thefe  - 
are  intirely  uncertain.  But  it  was  an(wer^,  that  the  rent  was  for- 
feited to  the  king  by  the  outlawry,  and  therefore  might  well  be 
pleaded  in  bar  of  the  adion.  But  adjudged  for  the  plaintiff,  becauie 
ibe  tleapuis  an  etitire  fi/sa  in  bar  to  the  whole  caufe  ofaSfien^  and  at 
to  the  damages  for  want  nf  repairs^  thofe  are  not  forfeitable  by  the 

'  outlawry  any  more  than  damages  for  a  battery  or  other  titipaSs  ; 
and  fo  the  plea  being  intire,  and  ill  in  part  is  bad  in  the  whol^  It 
is  true  before  imparlance  it  might  have  been  pleaded  in  abatement  of 
alt  the  wr/V,  or  in  bar  to  the  rent^  (becaufe  that  is  a  certain  duty) 
•  and  in  abatement  as  to  the  repairs.  ftLutvr.  I5X0.  ISI3«  Htlt.  t% 
W«3.  Clerk  V.  Scroggs* 

9«  Oudawtf 
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9*  Outlawry  may  be  pleaded  in  abatement  of  &e  pUmtifTs 
'^t,  for  till  this  is  revcrfcd,  or  the  king  has  granted  his  charter  of 
pardon,  be  is  cut  of  the  prote^ion  ofthelaw^  becayje  he  would  not  be 
amenable  and  attendant  to  it,  and  ought  not  to  have  any  privilege 
from  it.    G.  Hift.  of  C.  B.  159.  cap.  1^. 

lO.  OutlsiVny  fir  felony  may  be  pleaded  in  bar  to  all  actions  con- 
cerning lands  and  tenements,  as  well  as  goods  and  chattels,  for  all 
his  lands  are  forfeited  by  die  klotij.  G.  Hift  of  C.  B«  i6a« 
cap.  X7« 


(I.  a)     Pleadings.     At  "what  ^ime. 

X.  T  T  feems  that  in  pica  of  land  if  the  demandant  is  outlawed  of  ^n  thwcaft 
*  trefpafsy  and  the  tenant  has  loft  the  time  of  the  pleading,  and  ^''^^3"^"' 
*|fthe  demandant  has  judgment  to  recover  feifin^  the  land  fliall  be  and  thca' 
feifed  into  the  hands  of  the  king.     Theloal's  Dig.  of  Writs^  lib.  niade  dc- 
I.  cap.  15.  f.  6.  cites  Mich.  14H.  4.  fol.  15.  Sir 

and  then  would  hnve  pleaded  outlawry  in  the  plaintiff,  and  ailei^ed  the  record  in  certain;  bat  it 
being  after  the  l<fft  continuance,  die  plea  wa«  iiira<lowe«l.     14  H.  4.  15.  a.  pi.  6. 

A  man  may  plead  outlawiy  fuu  d^rrt'm  cuntinttunct ;  for  it  is  upon  the  prerogative  that  the  debt 
is  forfeited  to  the  kin^,  and  by  virtuft  of  the  prero?  acive  nnllum  tempus  occurit  regi ;  and  there- 
fore he  may  plead  it,  though  a  continuance  has.  liappened  alter  the  outlawry.  G'.  Hift..  of 
C.  B.  83.  cap.  9. 

2.  Attaint  by  2 ;  upon  iflue  pafTed  againft  them,  one  of  the  petit 
jury  pleaded  outlawry  in  one  if  the  plaintiffs  before  the  date  of  the 
afpfe^  and  it  was  held  that  he  could  not;  for  it  is  dilatory;  and  the 
tenant  Jball  net  have  the  plea^  becaufe  he  did  not  plead  it  in  the  affife^ 
but  admitted  both  of  the  plaintiffs  to  be  able.  Br.  Nonabiiitie, 
pi.  27.  cites  2  H.  7.  7. 

'7.  iti  cafe  cS  debt  or  trefpafs  de  bonis  ajhortaiisy  outlawry  may  f  ^$a  1 
well  be  pleaded  in  bar  after  imparlance ;  for  this  debt  and  goods  in7^ot;«r 
belong  to  the  king.     But  it  is  otherwife  in  trefpafs  of  battery^  and  &c.  the  dt^ 
claufo  fra£fo\  for  it  is  uncertain  what  damages.  If  any,  (hall  be  re-  fe^*ntafttt 
covered.    Jenk.  130.  pi.  64.  JS^S  « 

•mhrnry  of  the  plaintiff;  and  held  by  fon)e  to  be  a  cood  bar,  and  tbvefore  may  be  pleadeit  after 
imparamce.    3  Le.  205.  pi.  a6x.  Trin.  30  £li2.  B.R.  Markham  y.  Pitts— —S.  C.  cited  Arg. 
ft  Vent.  181.  in  cafe  of  Webb  v.   Moor.— >S-C.  cited  %  Lutmr.  1513.  Arg.  in  cafe  of  Clerk  v 
Scrogga ;  and  there  the  cotnt  laid  ttniit  was  aa  adiion  of  fr9periy»  and  the  thing  tcfclf  it  for« 
fdced  by  the  outlawry. 

4*  In  replevin  J  there  wzs  judgment  by  default j  and  a  writ  •fan" 
fteiry  of  damages ;  t^on  tlje  return  of  vmoh  writ>  the  defendant 
pleaded  that  the  ptaitUiff  was  outlawed  at  the  time  of  the  a£lion 
brought.  Adjudged,  that  now  he  had  no  day  to  plead  this  plea^ 
becaufe  it  was  aner  judgment  in  the  (ame  a£kion.  Bendl.  200.  pU 
242.  Pafch.  14  Eliz.  Puttenham  V.  Morris. 

5.  A.  recovered  in  debt  againft  B*—  A.  brought  a  fcire  facias: 
B.  pleads  that  A.  is  outlawed,  &c.  That  is  a  go«>d  plpa,  if  he  be 
euuawed  after  the  plea  in  bar  pleaded  in  the  a£tion  of  debt.  Bi^^ 
otherwife  it  is,  if  he  be  outlawed  before ;  for  then  B.  might  have 
plndcd  diat  in  bar  in  the  firft  aAion.    Noy.  143.  Anon. 

D  d  a  (K.  a)  Pleadins* 
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(K.  a)  Pleadings  of  Outlawry.     In  wJbat  Courts^ 

«r.  uibna-  ^.  Q  U  T  L  A  W  R  Y  in  Durham  or  Che/ler  (hall  not  fervc  ia 
cft'esS.^C*  bank/ifor  thej^  have  only  a  private  iurirdi£lion,  which  ex- 

— Ouiiaw.  tends  only  in  their  precind^ ;  per  Brian  J.  which  Littleton  J.  agreed ; 

rywatfwi-  but  the  leijeants  held  ♦contra,  and  that  it  fhall  ferve  here.     Per 

^L^J^aT  Littleton,  a  man  outlawed  in  f  bank  (hall  be  by  this  difablcd  here  j 

fitadcdim  for  they  have  their  authority  by  parliament,  tempore  Edw.  3.  buc 

mynftbt  Cheftcr  and  Duihzm  an  iy  prefcriftion,     Br.  Nonability,  pi.  33, 

fcir  he  is  only  ouftrd  of  h-s  law  within  Chat  jnrifdi^ion,  and  it  (ball  not  extend  to  difable  a  man  in 
another  county  where  thsy  haveuo  power;  for^he  ocuinty  fiabtine  beins  a  royal  jurifdiclioa 
within  hoiindSi  the  loli:ig  the  privileges  of  law  wichi:i  that  jurifdi'^ioa  can  he  no  difatt vantage  to 
hiai  lA  another  county  ;  aid  if  he  does  not  live  wijhin  the  pahlinc  jurifdi£Uoni  he  is  not  obliged 
to:ittenJ  there.    G.  Hift.  of  C.  B.  161,  161.  cap.  17.' 

*  This  plc^a,  after  the  words  (but  the  ferjeants  lieXd,)  is  not  agreeable  to  the  year-book,  whero 
the  words  are^  "  But  the  fei-jeant&  held,  that  one  outlawed  in  Lancaller  (hall  be  diUbled  here  i" 
and  then  gives  the  reafon  meatiimed  in  ttie  plea  in  Brooke.  Buc  all  (he  editions  of  Broi>ke  have 
thefe  w«»rds,  tii.  (contra,  and  that  it  (hall  fcrvc  here.  "Littleton,  a  man  outlawed  in  f  bank  (halt 
be  difabltd  here ;  for*  tsc)  which  dinnotbe  right.    See  la  E.  4.  16.  a.  pi.  18.  G.  Hift.  of 

C.  B.  161.  cap.  17.  is  according  to  the  year-book.  ^  [The  word  ^Hauk)  fcems  inifprinted  for 
(  L.ink.)  as  an  abbrev iaiion  of  Lancait er.j 


(L,   a)     Pleadings.      Wbers   Strangers   Goods  are 

taken. 

Ld.  Raym.  I.  1  F  the  cattle  ofajlrangtr  be  fcifed,  by  virtue  of  a  levari  facias. 
Rep.  J07.  *   on  the  lands  of  the  outlaw,  and  the  outlaw  had  made  a  Uafc 

coriiMtiy  ^^  ^^*^  \2Xi&&  before  the  exigent  returned^  the  party  muft  plead  that 
— -iffuch  the  leafe' was* made'  before  the  outlawry;  per  Cur.  5  Mod.  117. 
Uafe  be  «o|  Mich.  7  W..  3.  *.by  Holt.  Ch.  J.  in  delivering  the  judgment  of  the 
S!""J^^-       court,  in  cafe  of  Brittoh  v.  Cole. 

the  inqni-  ^ 

fition,  or  afterwardfi  aUowcd  in  the  exchequ:^,  he  cannot  have  an  aOion  of  trefpafs  ;  lor  if  it  b* 
not  found,  he  iruft  go  into  the  excHieqricr  by  way  of  monftrans'iie  di\ji(,  i>nd  plead  it  'here ;  for  he 
fiialt  not  falfi.y  the  kinp*«:  titl«  in  an  acbon.  12  Mod.  177.  S.C.— — CoiTib.'470.  S.  C.  accordingly. 
*        Car:b.  44a.  S.  C.  accordingly. 

*[S«5]         .    .". 


2.  If  the  ^Stfuer  of  the  foil  is  outlawed,  and  the  cattli  "vf  a  com-m 

moner  are  tak'en.as  iflucs,  he  muft  plead  his  title  in  the  exchequer9 

unlefs  his  right  of  common  is  found  by  inquifltion  on  the  outlawry* 

Garth.  442.  in  cafe  of  Britton  v.  Cole. 

ia  Mod.       '  J.  'Where  the  plaintiff  in  outlawry  would  juftify  the  taking  the 

t'on  vV^'  ^^^^^  ^^  ^  ftranger  levant  and  couchant  on  the  land,  by  virtue  of  a 

Cole.  He  Ituari  in  a6lion  or  trefpafs  brought  againft  him,  he  ought  to  begin 

-ought  t(^      ff;itl?  the  outlawry^  and fet  forth  all  the  proceedings  \  ana  not  to  bc- 

mltuw^     ^^  ^^^  ^^^  ^^^  procefs  of  levari  only.    Arg.    And  per  Holt  Ch, 

to  be  in       J-  ^firangers  who  juftify  under  procefs  of  execution  (except  officers) 

bciog^nw/    ought  to  fet  forth  the  judgment ;  and  fo  muft  the  plaintiff,  if  he  juf- 

^,f^^u    ^^^5-    Carth.  f+3.  Hill.  9  W.  3.  B;  R.  Qritton  V.  Cole, 

Cm  B»  and  thai'  being  omitted,  the  pita  was  ilU 

(M.  a) 


®tl3'a?rp^  365 


(M.  a)     Pleadings!'    By  Officers.     In  Jufiifica- 

tion. 

I.  T  N  trefpafs  for  taking  the  plaintifPs  cattle,  defendants  juftified  • 
^  by  a  levari  facias  on  an  outlawry.  It  was  held  that  pleading 
only  the  writ  of  levari  facias^  and  the  execution  thereof,  is  fuf- 
ficient  to  jujiify  the  officer,  but  not  a  llranger,  (as  the  plaintiff  in 
the  outlawry)  who  co.-nmands  or  requefts  the  bailiff  to  do  exe- 
cution ;  for  he  ou^;ht  to  fet  forth  the  record  of  the  outlawry'^  &c. 
Ctimb.  471.  Hill.  10  W.  3.  B.  R.  Bricton  v.  Cole, 

ft 

(N.  a)     Pleadings,      Outlawry.     Ho  ivbofe  Suit  it 

Jhall  be  a  Bar. 

I.  T  N  debt  againjl  executors,  it  is  a  good  plea  that  the  tejlatar  pr.  xTc- 

^   was  outlawed^  and  died  outlawed  \  for  they  are  charged  of  the  lagary,  p?. 
goods  to  the  king  in  this  cafe ;  fo  to  fay  that  he  was  outlawed  of  t^V^"** 
fwlony,  &c.  per  Littleton,  Young,  and  Pigot.  But  per  Jenney,  it  is 
only  argumentative  that  they  have  nothing.     Br.  Dette,  pi.   156- 
ijtes  8  ii.  4.  6. 

2.  Outlawry  is  no  bar  to  the  fuit  of  an  executor  in  chancery, 
becaulo  he  fues  en  auter  droit;  per  Ld.  Keeper  North.  Vera. 
jt)4.  pi.  i8;j.  Trin.  1683.  Killlgrcw  v.  KiUigrewt 

(O.  a)     Replication  to  Pleas  of  Outlawry.         [  366  1  ^ 


I.  CJ^RESPJSS  by  J.  S.o/D.     The  defendant  faid,,  that  at  Br.'UtU;i. 

4.  brought  trefpafs  agalnji  the  plaint  ff  by  nam  7»J*^'  g^ 


-    * 


-•     another  ti,ne  A. 


of  y*  S,  of  S,  in  the  county  of  N.  yecman^  and  procefs  thereof  con^  So  in  iekt 
tinned  till  he  was  outlawed.  Judgment  if  he  {hall  he  anfwered, '  The  •«  /onrftl 
plaintiff  faiiL  that  the  day  of  the  writ  punhnfedy  and  all  times  after,  ^f/«°5»»t 
and  ^t  :  -j  time  of  the  outlawry  pronounced,  he  was  dwelling  at  D.  outlawry 
ahfqui  hoc  that  he  was  dwelling  at  S,     And  it  was  h?ld  a  gooc)  plea;  in  Kar^and 
for  if  the  plaintiff  was  not  then  dwelling  at  S,  he  cannot  be  intend-  '*>**^''*<' "«* 
ed  the  (ame  perfon  who  is  putlawed.     ^r.  Nonabilitie,  pK  32.  thf^Untif 
cites  10  £•  4.  12.  9/as9ittlaw» 

tH  by  lU 
namt  of  y.  S.  of  D.  in  the  county  of^  6ff .  The  plaintiff  re^/jVrf,  that  at  the  time  the  fuit  was  comroenced 
agaiim  .[•  S.  upon  whom  this  outlawry  was  hjd,  the  fuiHy,  S.  ncnu  plnmtiffi  w.n  hi  ing  at  B.  lee.  aiui 
traverjeAthat  he  wat  living  at  D,  And  it  was  held  a  good  replicati  'U  to  avoid  the  outlawry  without 
a  writ  of  error  ;  for  if  he  were  not  dwelling  at  D.  he  cannU  be  intended  the  fame  perfoo.  Lo. 
S7.  pi.  10$.  Mich.  19  ic  30  £liz.  C.  B.  Anon,  cites  10  £.  4.  ix,  and  39  1{.  6. 1  • 

2.  jD/A/»againft  [by]  J.  S.  The  defendant  pleaded  outlawry  in  bim^  •Alb  th© 
anijhewed  record  by  name  of  J.  S.  of  S.     The  plaintiff  faid,  that  at  ^**]^t*** 
tb(  time  of  ttie  fuit  taken,  in  which  the  outlawry  was  had,  he  was  but  ac^ 

P  d  J  dwelling 


.>> 


366 .  Qtlatocp. 

cording  Co  dwelling  at  D.  abfque  hoc  that  he  was  dwelling  at  S*  Sec*  at  die 

if'  \^^^'  ^^°*^  ot  the  fuit  in  which  the  outlawry  was,  or  ever  after.     And  by 

ftouidhe  ^^^  opinion  of  the  court  this  was  a  good  plea,  and  that  he  (hall  not 

(per.)  be  put  to  writ  of  error.     Per  Rede,  True  it  is;  for  now  he  leaves 

ti'n''!^  the  outlawry  good  againft  J.  S.  of  S.    But  he  ftiall  not  fay  f  no 

ctp  \o  fwc*^  vill  as  S.  without  fuing  writ  of  error;  for  this  difaffirms  Ac 

f.  9.  m  the  outlawry ;  nor  (hall  he  fay  that  there  is  another  perfon  of  the  iame 

roti-  (m)  name,  but  (hall  be  put  to  writ  of  error.    Br.  Utlagary,  pi.  ao.  cite^ 

fecmsWiis      21  n.  7.  19.  ^  . 

opinion  is  not  warraateti  by  the  year-book. 

Mo.  63.  pi.  ^.  In  an  a£fion  popular^  &c.  the  defendant  pleaded,  that  the  plain- 

bw  S%?'  *»ff  was  oudawed,  and  demanded  judgment  if  he  (hould  be  anfwered. 

does  koc  The  plaintiff  repUtd  that  he  bad  reverfed  the  outlawry  by  error. 

appear.  And  judgment  that  the  defendant  (hould  anfwer  over.     And.  30. 

^T^L  I0.  P^  7 ' '  P^^^^-  6  ^'*^-  Palmer's  cafe. 

$.  C.  but  S.  P.  does  not  appe;«r.— -D.  127.  pi.  45.  Sw  C.  but  not  ex.i£lly  S.  P.— —The  do- 
fenJant  pleaded  outlawry.  The  plaintiff  replied  nul  ticl  record.  At  the  time  of  the  plea  th* 
plaintiff  was  outlawed,  but  he  reverfed  it  before  the  day  of  the  bringing  in  of  the  record,  and  a 

rafp^nde^s  oufter  was  awarded.    Cro.  J,  4S4.  pi.  1.  Trin.  16  Jac  B»  R.  Ifon  v.  Grey. !>• 

ax7.  b.  axS.  a.  pi.  45  iliU.  6  £liz.  Anon.  S.  P. 

4..  But  if  in  debt  upon  bond  the  defendant  had  pleaded  an  out- 
lawry, and  the  plaintiff  had  replied  a  pardon^  the  writ  (hall  abate. 
But  in  a  popular  a<5tion,  if  a  pardon  be  pleaded,  quaere ;  becaufe  a 
moiety  is  given  to  him  who  will  fuc  for  it,  and  when  once  the  fuit 
is  begun^  then  it  becomes  the  plaintifPs  own  fuit;  which  if  it  be 
his  proper  fuit  to  all  refpe&S)  it  is  like  a  debt  on  a'bond.  And. 
30.  pi.  71.  ftJmer's  cafe, 

5.  In  debt  on  a  contra^  the  defendant,  afier  imparlanceypleaded 
outlawry  in  bar.  The  plaintiff  replied  nul  tiel  record*  The  de- 
fendant did  not  bring  the  record  in  at  the  day.  Judgment  abfdute 
Ihall  be  ^iven,  and  not  a  refpondcas  oufter.  But  per  Berkley  J. 
The  plamtiff  might  pray,  if  he  would,  that  the  defendant  anlwer 

r  '767  1  ^^^^»  ^^^  ^^  '^  delay  only,  and  no  error.    Cro.  C.  566.  pL  2.  Hill. 

*-  -^   ^  ^  <5  Car.  B.  R.  Dawfon  v.  Lee. 


^"la?'  *^   (P#  a)    Pleadings  in  Avoidance  of  Outlawry  i  as  n§ 

Jucb  ViU^  &c,  or.  Dwelling  at^  &c. 


X.   TT/.     B.   of  D,   butchery  came  by  capias  utlagatum  and  f aid 
^^  •    that  the  day  of  the  ivrity  i^c.  he  was  dwelling  at  S.  and 


fi.  P.  Br. 

Travcrs  per 

San«,  pl.96.  f    /T       1  -,    -  .    •  rf.  'I 

cites  aa  H.    was  hujbandmany  and  never  appeared  tn  perfon^  nor  by  attorney  % 
4. 1*6.  ahfque  hoc  that  he  was  dwelling  at  D.  or  was  butcher ;  2nd  the  other 

averred  the  contrary^  being  warned ' by  fcire  facias,  via.  the  p^intiff. 
And  it  was  held  ill  iffuc;  for  where  the  plaintiff  averred  that  be 
appeared  by  P.  W.  his  attorney^  per  Pafton,  if  he  (hall  have  this 
iflue,  he  ought  to  Jbew  thai  it  was  another  t erf  on  that  made  P.  W.  . 
his  attorney y  and  gave  name  to  him%  abfque  hoc  that  he  is  the  fame 
perfon  who  made  the  attorney.    By  which  the  court  demanded  die     ^V 

de&odantj 


defendanti  and  he  appeared,  and  the  court  awarded  hitn  to  replead ; 
and  it  was  (aid  that  if  he  had  not  now  appeared,  other  ca.  (a. 
ihould  be  awarded,  and  he  Ihould  never  have  advantage  of  thefe 
matters,  &c.  Quaere  cauiam.  And  note  diat  this  perfon 
was  outlawed  upon  a  ca.  £u  upon  condemnation  ai^er  plea  . 
by  attorney  found  againft  hiou  Bn  Utlagary,  pi.  25.,citi» 
22  H.  6.  i6.  ^  • 

2.  If  a  man  outlawed  by  name  of  y.  S.  o/D.  comes  in  by  return  of 
the  Jheriff  upon  writ  or  precept^  he  may  fay  that  there  are  in  the  f ami 
county  two  D*s^viz,  Over  D.  and  Nether  D,  ab/quebocy  that  there  is 
in  the  fame  county  any  Dm  without  addition^  or  any  place  or  hamlet 
known  by  this  name.  Br*  Utlagary,  pi.  26.  (bis)  cites  22  H. 
6.  23. 

3.  But  if  he  comes  in  *  gratis j  hejhall  not  have  the  plea^  nor  (hall  *  A  r«^w 
the  king's  ferjeants  maintain  it  againft  him ;  for  it  does  not  appear,  ^^^llffutd 
whether  he  be  the  (ame  peribn,  and  if  he  be  in  the  hall^  and  is  aram/ 
arrefiid  by  an  officer  without  writ  by  command  of  the^ourty  heJbaU  s,bytU 
be  examined  whether  be  be  the  fame  per/on  or  notj  and  if  he  denies  '^fijfdon  * 
that  he  was  dwelling  at  this  vill,  or  -that  he  was  dwelling  at  a  vill  which  w'as 
of  the  fame  name  with  an  addition,  as  in  Nether  D.  ijie  court  can  rftumfJ  mm 
do  nothing;  but  let  hun  go  j  for  no  averment  can  be  taken  by  the  (JJ^'J^y  i,^' 
king's  ferjeants  in  this  cafe ;  and  after  he  came  in  by  return  of  the  return  B. 
flierifF,  and  had  the  plea  fupra.    Br.  Utlagary,  pL  26.  (bis)  cites  ^^^  <« 
"H.6.23.  ^ 

perfon,  anU^WMA/  have  pUadeJ  that  he  was  ammorani  at  C.  in  the  county  of  G,  at  the  day  of  the  wrft 
putchajedf  and  aiwAyt  afttr  funding  thtfaid  writ,  tmdnot  at  London,  Uc.  It  feems  he  ibaU  not  have 
the  p!ea  ;  for  hs  is  not  grieved  by  the  ouilawryy  and  coming  in  gratis*  and  not  in  ward  of  the 
fiieriff  non  conftat  curiar,  that  he  is  the  fame  perfon  as  was  ou:lawed ;  and  here  the  plaintiff  at 
ivbofe  fuit  the  outlawry  was,  is  out  of  court.  And  at  length  the  conrt  held  the  plea  not  receive 
ahi'f  unleji  be  comet  In  in  ward  byraurn  of  crpi  corfetu  D.  192.  b.  pi.  %^»  Mich.  2  Jc  3  £Uz.  Miltta  V* 
Brown. 

4.  A  man  was  outlawed  by  name  of  J.  S,  late  of  D.  who  faid 
that  the  day  of  the  writ  purcbafedj  be  was  dwelling  at  S,  and  no 
plea  unlefs  he  iays  abfyue  hocy  that  be  was  dwelling  at  D.  Br.  Ut- 
lagary, pi.  48.  cites  2  £•  4*  I. 

5.  In  B.  R.  a  man  was  outlawed  upon  capias  projine^  becaufe  he 
yn%  mainpernor  ofW.N.by  the  name  of  R.  B.  of  D.  in  the  county  of 
M»  g^nt.  and  the  outlawry  was  accordingly ;  and  a  man  was  taken  by 
capias  utlagatum  at  the  bar,  v^ho  faid  that  the  day  of  the  e^utlawry 
pronounced,  be  was  dwelling  at  Jvt.  in  the  county  of  E.  abfjue  hocj 

that  be  was  ever  mainpernor;  and  per  Cur.  he  fhall  no^  have  this  f  ^53  1 
traverie,  becaufe  he  did  not  deny  but  that  he  was  the  fame  perfon ; 
but  he  may  traverfe  thus,  viz.  to  fay  ut  fupra,  abfque  hoc,  that  he 
was  ever  dwelling  at  D.  in  the  county  of  M.  or  thiit  be  was  gent. 
^nd  not  yeoman,  or  that  there  are  two  of  the  fame  name  in  the 
fame  vill,  and  that  the  one  is  gent,  and  the  otijjbr  yeoman,  and 
^at  R.  B.  yeoman  was  mainpemour,  abfque  hoc,  that  he  was 
piainpernour,  &c.    Br.  Utlagary,  pi.  58.  cites  21   £,  4.   78. 

19- 

6.  A  man  was  taken  in  Weftminfter-Hall,  becaufe  he  was 

Pjtthwfd  in  9i&fon  of  uccntnt  by  name  of  J.  B,  off,  i^  the  county  of 


3f8  atlalorg.  " 

5*  "who  fatd  that  be  was  dwelling  at  C,  in  the  county  of  D.  the  day 
of  the  writ  purchafed^  and  awnyi  afterj  and  not  at  F,  And  a  good 
plea,  per  tot  Cur.  for  he  cannot  be  intended  tlit:  fame  perron  ;  by 
which  the  other  fball  aver,  ihat  he  was  dwell. ng  at  F;  prout,  &c. 
tempore,  &c.     Br.  Utlagnrv,  pi    73.  cites  10  H.  6.  4. 

^.  Upon  an  outlawry  in  debt,  the  defendant  in  the  original  writ 
was  named  A,  B.  de  C,  in  cvn,  Denbigh  ;  he  came  in  bv  cepi  corpus, 
zndfaid  that  he  was  dwelling  at  D^  the  day  of  the  writ  purchafed^ 
and  not  at  C.  the  opinion  of  the  court  was  that  he  Jh.uli  fay^  that 
be  was  not  dwzllinz  21  C.  the  dav  of  tiie  writ  iffued  forth,  nor  at 
any  time  afterwards^  for  if  he  comes  to  C.  after  the  writ  pur- 
chafed,  the  writ  is  good  enough.  Moor  70.  pi.- 189.  Trin.  6  Eliz. 
3.  Ancn. 


(Q^a)     Pleadings  in  Avoidance  of  Outlawry;   as 

Mijhojmer^  or  Wrong  Addition. 

•  Mifprint-  I.   r\  t^Y.  G,  de  R,  was  outlawed  by  exigent^  where  there  was  not 
edforfut  Vy  j^r^y  original  againft  him;  in  the  original  it  was  fo.  de  An 

^^^'""•^       by  which  G.  was  difcharged.     Theloal's  Dig.  of  Writs,  lib.  11. 
cap.  4.  f.  4  cites  M.  44  E.  3.  *  Villeinage,  41. 

2.  V  vne  *Jo-  Dale  of  G.  was  outlawedt  and  one  came  by  capias 
utlagatum,  ^ndfaid  that  his  name  is  Jo*  Stile  cf  Tork^  and  not  yo. 
Dale  of  G,  2it\ii  prayed  remedy;  and  had  fcire  facias  againft   the 
plaintifF  to  know  if  it  be  fo  or  not ;  b^jt  he  was  not  let  to  main- 
prize.     Theloal's  Dig.  of  Writs,  lib.  ii.  cap.  4.  f.  28.  cites  Trin. 
I  H.  5.  5. 
OntJo.B.        3'  y^hn  Page^dyerjvms  outlawed,  and  Jo:  Page  came  by  capias 
hr^^r,  was  Utlagatum, and y^/V  that  he  was  a  brewer^  and  not  a  dyer;  upon  which. 
^;^^,'p''^»     a  writ  iiTued  to  the  fhcrifF  to  inquire  if  he  was  a  dyer  or  not.     But 
r  .me  in  by   ^^  opinion  was,  that  he  ought  to  fue  his  pardon,  bccaufe  he  is  the 
c*r\ji'  m-      fame  perlbn.     Thcloars  Dig.  of  Writs,  lib.  ix.'cap.  4.  (^  8,  cites 
I. '.:  m.      Hill.  5  H.  5.  8.  and  12  H.  6.  8.  •      " 

?r.'  /aid  f ''fit  J  J  .  ^ 

h'  'jja:  y^^nw.  t^ f  diy  of  tht  o  iptal  writ  pcrchafed,  i^nd  mt  hrrtver :  u-on  ^r^:c!l  iJTiie  was  t.ikea. 
Tr!e!o.ir»  V  g-  of  Writs,  !ih.  i  i.cap.  4.  f.  iq.  cites  *,T  ch.  i  E.  4.  i.  21  H.  6.  55.  1  a  li.  6.  g.--  ■  .. 
P  »t  -4i!l.  s  H.  7.  16.  in  fuch  a  cafj  he  adjoined  to  his  pica,  and  fo  he  is  not  ilie  fame  psrfon  who 
IS  o^ilawcd.     Ibid. 

4.  One  John  Den  de  M,  in  fuch  a  county,  butcher,  was  out- 
lawed, and  one  Jo.  Den  de  M,  ip  the  fame  coqnty  came  by  capias  • 
utlagatum,  ^xidjaid  ihat  there  is  in  the  fame  vill  one  yo.  Den  butchery 
agamjl  whom  the  fuk  was^  and  t' at  he  is  ys.  Den  huf  andman^  and 
not  butchery  &c.  Andfo  that  t.r  is  ;:cf  the  fame  perfon  \  and  it  was 
held  a  good  plea  to  be  dif.niil^d,  iir  adjoining  to  his  plea,  that  be 
never  appearedjo  f his  fuit,     Theloal's  Dig.  of  Writs,  iib.  ii.  cap. 

r  360  ]   4-  f*  '^   ^^'^^  ^^^^^'   *9  ^'  ^v  S8.  20  H.  6.  20.     And  fo  agrees 
Mich.  22  H.  6.  18.  and  fee  Hill.  21  E.  4.  94.  accordingly. 

5.  y*  S.  knight  came  by  capias  utlagatum^  znA  faid  tr>at  be  was 
not  converfant^  nor  dwelling  at  D.  &c.  the  day  of  the  writ  purchafed 
nor  ever  after^  and  the  contrary,  was  jMintairua  for  the  king  and  be 

put 
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• 

put  td  mainprize^  and  cne  N.furmifed  that  he  was  outlawed  at  another^ s 
fult^  and  prayed  that  he  may  remain  in  prifon^  the  defendant  f aid  that^ 
mfuch  record^  and  the  verdiSi  was^  that  there  was  fuch  exirent  re-' 
turned  fervedy  but  was  not  enter ed^^  and  the  ckrk  entered  it  n:\u^  and 
well ;  and  the  exigent  is  recorded,  though  it  be  not  cntcrcij  in  the 
roll ;  quod  nota ;  and  the  detendant  demanded  oyer  of  the  record, 
and  had  it ;  and  becaufe  he  came  in  by  capias  utlagatum^  by  nauu 
§f  y.  S.  knight^  and  by  the  outiaW7-y  he  is  named  J,  S,  efq;  and  he 
ulUged  that  he  was  knight  20  years  paft^  and  for  this  variance,  and 
becuufe  he  had  no  Jay  in  court  by  the  other  exigent  now  alleged, 
ther^-fnre  he  went  wiihout  day  by  award,  without  trying  whether 
he  was  the  fame  perfon  or  not.     Br.  Utlagary,  pi.  32.  cites  38 

H,  6.  I. 

6.  Where  a  man  appears,  and  fays,  that  whereas  outlawry  is  plead-  Br.  Tra. 
cd  againft  him  as  a  mainpernor  hy  name  of  J.  S.of  L.  gent,  he  at  the  ^^^  **?" 
time  of  the  mainprife,  a  *d  always  afr^r  was  J.  S.  yeoman^  abfque  hocj  pi.  236. 
that  he  was  tie  fame  per  Ion  who  was  mainpernor^  and  does  not  traverfe  c»t«s  S.  C  * 
that  he  was  not  gent,  inafmuch  as  he  appears,  he  is  eftopped  by  his  ^^['  ***"* 
mainprife  ;  but  contra  where  he  is  outlawed  upon  the  originalj  &c.  or  pu'  5o!cii€g 
he  does  not  appea^y  there  he  (hall  traverfe  ut  fupra,  that  he  was  yeoman  S.  C.  hut 
and  not  gent.     Br.  Utlagary,  pi.  51.  cites  10  E.  4.  16.  llT/hM 

vpoD  furh  plea,  the  ]>\a\nt\fffMd  t^fas  be  was  gent,  an^  mt  yeoman^  and  the  ilTue  receive^ ;  for  oow 
it  Icems  thai  he  is  not  the  fame  perfon.— —Br  Utlagary,  pl>  51.  cites  S.  C, 

7.  Trtjpafs  againfi  two  who  were  outlawed,  and  wdre  taien  by 
capias  utlagatumy  and  the  onefaid  that  where  he  is  outlawed  by  name 
of  y.  Stokcy  his  name  is  and  vra*^.  the  day  of  the  writ  purchafed 
/.  StockeSy  r.nd  not  J,  Stokey  and  prayea  fcire  fecias  againft  the 
plainiiil^^,  and  had  it ;  who  came,  and  (aid  that  he  is  known  by  the 
one  name  and  by  the  other  \  and  he  was  let  to  mainprize.  Br, 
Utlagary,  pi.  53,  ciccs  14  E.  4.  6, 


(R.  a)  Pleading  other  Pleas  than  no  fuch  Vill,  &c, 

Mifnofmqr,  &c. 

I.  T  T  was  admitted  that  where  a  man  is  outlawed  he  mzy  fay y  S.P.ibid.pl./ 
•■'   quod  ipfe    tarn    languidus  fnit    tempore  utlagariae,    that    he  ^'^^^^^Ki 

cannot  appear  propter  periculum  mortis,     Br.  Utlagary,  pi.  75.  cites 

4H.  5. 

2.  Where  outlawry  is  pleaded  in  the  plaintiff  in  debt,  hejhall  not  Br.  Idemiv 

fay  that  there  are  two  of  his  nam^y  the  one  elder  and  the  other  youngery  [J|i^Jfs"pi" 

and  the  eldefl  is  outlawedy  and  this  plaintiff  is  youngefty  but  (hall  be  7.  cites  s'. 

put  to  his  identitate  nominis  ;  for  dilatory  \  contra  upon  plea  in  bar.  c.— s.  P. 

Br.  Utlagary,  pi.  53.  ches  21  E.  4.  IS-  ';Z'T 

dat ;  per  tr:.  Cur   Ihut.  pi.  56.  cites  21  E.  4.  54 Br.  Idemptitate  nominis,  pi.  8.  cites  S.  C. 


3.  A  man  outlawed  of  felony  y  as  acceffaryy  faid  that  before  the  out"  Theto.il's 
Jawury  the  principal  was  deady  and  prayed  writ  to  thefheriffto  rejlore  ^^^^^X\\>. 
bimto  bis  goods \  a^d  the  king'$  attorney  averred  that  he  was  alive  w.  cap./. 

t  ijit  s.  11.  citti 

S.  C. 


3^8  Qtlatorg.  * 

Si  V9hofaid  that  be  was  dwelling  at  C,  in  the  county  ofD.  the  dizy 
of  the  writ  purchafed^  and  a  ways  aftgrf  and  not  at  F.     And  a  good 
plea,  per  tot  Cur.  for  he  cannot  be  intended  the  fame  perfon  ;  by  • 
which  the  other  (hall  aver,  that  he  was  dwelling  at  F;  prout,  &c. 
tempore,  &c.     Br.  Utlagary,  pi   73.  cites  10  H.  6.  4. 

^.  Upon  an  outlawry  in  debt,  the  drfi'ndant  in  the  original  writ 
was  named  A,  B.  de  C.  in  com,  Denbigh  ;  he  came  in  bv  cepi  corpus,  • 
2nd /aid  that  he  was  dwelling  at  JX  the  day  of  the  writ  purchafedy 
and  not  at  Q  the  opinion  of  the  court  was  that  he  /h:uldfayy  that 
he  was  not  dv/clling  at  C.  the  day  of  tlie  writ  iffucd  forth,  nor  at 
any  time  afterwards^  for  if  he  comes  to  C.  after  the  writ  pur- 
chafed,  the  writ  is  good  enough.  Moor  70*  pl^  189.  Trin.  6  Eliz. 
3.  Ai)on. 

(Q^a)     Pleadings  in  Avoidance  of  Outlawry;  as 

Mijnojmer^  or  Wrong  Addition. 


•  Mifprint- 
ed  f'>r(ut 


I.  r\  'N'E  G,  de  R.  was  outlawed  by  exigent^  where  there  was  not 
^^  any  original  againft  him ;  in  the  original  it  was  yo.  de  A. 
lagarir.)       j^y  ^j^j^j^  Q    ^^g  difcharged.     Theloal's  Dig.  of  Writs,  lib.  11. 

cap.  4.  f.  4  cites  M.  44  £.  3.  *  Villeinage,  41. 

2.  Lvne  Jo.  Dale  ojf  G.  was  outlawed,  and  one  came  by  capias 
utlagatum,  zndfaid  that  bis  natne  is  Jo*  Stile  of  Tork^  and  not  fo. 
Dale  of  G.  and  prayed  remedy ;  and  had  fcire  facias  againft  the 
plaintiff  to  know  if  it  be  fo  or  not ;  byt  he  was  not  let  to  main- 
prize.  Theloal's  Dig.  of  Writs,  lib.  n.  cap.  4.  f.  28,  cites  Trin. 
I  H.  5.  5.  ... 

Ont  Jo.  B.  2'  y^hn  Page^dyeryvrzs  outlzwedy  2nd  ]oi  Page  came  by  cdplas 
hmurr,  was  utlagdtum,andyj/V  that  he  was  a  brewer^  and  not  a  dyer »  upon  which. 
outlawed,  ^  ygj.\^  iffued  to  the  fherifF  to  inquire  if  he  was  a  dyer  or  not.  But 
r  .me  in  by  ^^  opinion  was,  that  he  ought  to  fue  his  pardon,  bccaufe  he  is  the 
c.ipiA^ut-  fame  perfon.  Theloal's  Dig.  of  Writs,  lib.  ii.'cap,  4.  (TS^  cites 
i..Mt  m,      Hill.  5  H.  5.  8.  and  12  H.  6.  8.  '  •      * 

h'  u'a;  yr^ma".  tU  djy  of  tin  o  tf;iial  writ  purchafed,  rmi  nor  hrrufer;  uron  wV-ch  iffae  was  t.iken. 
Tficloiil'i  D  g-  of  Writs,  lib.  1 1.  r..\p.  4.  C  19.  cites  Mich,  i  £.  4.  z.  zi  H.  6.  55.  1  a  Ff.  6.  S.-— r— 
B  It  >ii!l.  ^  li-  7'  16.  in  fuch  a  cafe  be  adjoined  to  his  plea^  and  fo  he  is  not  the  fame  perfon  who 
is  OuiUwed.     Ibid. 

4.  One  John  Den  de  M,  in  fuch  a  county,  butcher,  was  out- 
lawed, and  one  Jo.  Den  de  M,  i^i  the  fame  coqnty  came  by  capias  . 
utlagatum,  andjaid  that  there  is  in  the  fame  vill  one  Jo.  Den  butcher^ 
aganijl  whom  tbefik  was^  and  t\at.Le  is  Jo.  Den  hufandman^  and^ 
not  butchery  &c.  Andfo  that  l.e  is/ri/  ike  fatuf  perfon  \  and  it  was 
held  a  good  plea  to  be  difiniilcd,  Ik-  adjoining  to  his  plea,  that  he 
never  appear ed, to  f  his  fuit,     Theloal's  Dig.  of  Writs,  lib.  11.  cap. 

t  3^9  ]  ^'  ^*  '^  ^'^^^  ^^'^^'   ^9  '^'  ^'  ^^'  ^^  ^'  ^"  ^^'    ^^  ^^  agrees 
Mich.  22  H.  6.  18.  and  fee  Hill.  21  £•  4.  94.  accoruingly.. 

|.  y.  S.  knight  canw  by  capias  utlagatum^  ztvd  [aid  tl^at  he  was 

not  converfant^  nor  dweliin^  at  Z).  &c.  the  day  of  the  writ  purcbafed 

nor  ever  afte7y  and  the  contrary^  was  jpaintained for  the  king  and  he 

put 


&c* 


•     • 
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put  t9  mmnprize^  and  cne  N,furmifed  that  he  was  outlawed  at  another's 
fult^  and  prayed  that  be  may  remain  in  prifon^  the  defendant  faid  tbat^ 
nofuch  record^  and  the  verdiSi  tuasj  that  there  was  fuch  exirent  re^ 
turned  ferved^  but  was  not  entered^  and  the  ciak  entered  it  n:iv^  and 
well ;  and  tUc  exigent  is  recorded,  though  it  be  not  entered  in  the 
roll ;  quod  nota ;  and  the  detcndant  demanded  oyer  of  the  record, 
arui  had  it ;  and  becaufe  he  came  in  by  capias  utlagatum^  by  name 
0f  y,  S,  knight^  and  by  the  outlawry  he  is  named  J'  S.  efq\  and  he 
alleged  that  he  was  knight  20  years  paft^  and  for  thi*^  variance,  and 
bec-iufe  he  had  no  day  in  court  by  the  other  exigent  now  alleged, 
therefore  he  went  without  day  by  award,  without  trying  whether 
he  was  the  fame  perfon  or  not.  Br.  Utlagary,  pi.  32.  cites  38 
H.  6.  I. 

6.  Where  a  man  appears,  and  fays,  that  whereas  outlawry  IS  plead-  Br.Tra- 
cd  againft  him  as  a  mainpernor  hy  name  of  J.  S.of  L.  gent,  he  at  the  Sa'^^'^v 
time  of  the  mainprife,  a  .d  always  afr^r  was  J.  S.  yeoman^  abfque  hocy  pi.  2^6.  * 
that  he  was  the  fame  pert  on  who  was  fnainpeirnor^  and  does  not  traverfe  c»t«s  S.  C 
that  he  was  not  gent,  inafmuch  as  he  appears,  he  is  eftopped  by  his  T'.^.'''  ^^* 
mainprife  ;  but  contra  where  he  is  outlawed  upon  the  original^  &c.  or  ^\\  5o!cU«» 
he  does  not  appear^  there  he  fhall  traverfe  ut  fupra,  that  he  was  yeoman  S-  c.  but 
and  not  gent.     Br.  Utlagary,  pi.  51.  cites  10  E.  4.  16.  ^"«  7^. 

upon  furh  plea,  the  plaint iff/uW/otti  be  was  gent,  andmt  yeomam,  and  the  iffiie  receivc4«  for  now 
it  leems  that  he  is  not  the  fame  ^trf on.  Br  Utlagary,  pi.  51.  cites  S.  C^ 

7.  Trtjpafs  againft  two  who  were  outlawed,  and  wfcre  taken  hy 
capias  utlagatum^  and  the  one  faid  that  where  hi  is  outlawed  by  name 
of  y,  Stokcy  his  name  is  and  wa**^  the  day  of  the  writ  purchafed 
/.  StockcSy  end  not  y.  Stoke^  and  prayed  fcirc  facias  againft  the 
plainliti',  and  had  it ;  who  came,  and  (aid  that  he  is  known  by  the 
one  name  and  by  the  other  ^  and  he  was  let  to  mainprise.  Br« 
Utlagary,  pi.  53.  cices  14  E.  4.  6, 


(R.  a)  Pleading  dtier  Pleas  than  no  fuch  Vill,  &c. 

Mifnofmer,  &c. 

I.   T  T  was  admitted  that  where  a  man  is  outlawed  he  may  yiy,  S.P.lbid.pl.' 

^   quod  ipfe    tarn    langnidus  fitit    tefnpore   utlagarise,    that    he  ^'  "b^r 
cannot  appear  propter  per icu/um  mortis.     Br.  Utlagary,  pi,  75.  cites 
4H.  5. 

2.  Where  outlawry  is  pleaded  in  the  plaintiff  in  debt,  hejhall  not  Br.  iJemp- 
fay  that  there  are  two  of  his  namcy  the  one  elder  and  the  other  younger^  '''i^Ys^oT 
and  the  eldefl  is  outlawed^  and  this  plaintiff  is  youngefty  but  fliail  be  7.  cites  s'. 
put  to  his  identitate  nominis  ;  for  dilatory  j  contra  upon  plea  in  bar.  C.— s.  P. 
Br.  UUagary,  pi.  55.  cites  21  E.  4.  15.  Jj/J^^T 

dat ;  per  tr:.  Cur   Ibul.  pi.  56.  cites  21  E.  4.  54— Br.  Idemptitate  nominis^  pi.  8.  cites  S.  C. 

3.  A  man  outlawed  of  felony  y  as  acceffaryy  faid  that  before  the  out^  Thelo.iri 
lawry  the  principal  was  deady  and  prayed  writ  to  thejheriffto  rejlore  ^Jf^s^^jij, 
bim  U  bis  goods 'y  8U\d  the  king'$  attorney  averred  that  he  was  alive  rr.  cap./. 

«  gf  S.21.  citct 

S.C. 


at  the  thne,  and  he  fhall  not  have  the  writ  before  this  tried*    Br; 
Utiagary,  pi.  30.  cites  21  H.  7.  31.   * 

(S.  a)     Outlawry.     The  EfFcdt  thereof. 

6.  Hift.  of  !•  T^  H  E  diiabllity  by  outlawry  abates  mt  the  writ^  but  difenables 
c.  B.  163.  A    the  plaintiff,  until  he  obuins  a  charter  of  pardon.     Co.  Litt. 

oudawry  does  mt  nhcUe  tht  wnt,  but  //  o«/jr  n  temporary  imfudim'vi  th:ii  difables  the  plaintiff  fitnn  pro- 
ceeding ;  for  upon  obtaii\ing a  charter  of  pntuony  or  rcverfms  the  outlaw:-.,  he  is  rcl^wred  to  his 
law,  and  (ball  oblige  the  defendant  to  plead  to  the  fame  writ.  ^  ■■  3  New  Abr.  763.  uu  Ou:- 
lawry^  S.  P.  in  the  fame  words. 

2.  By  the  outlawry  the  original  is  determined.     Sec  Lc.  30,  p!,. 
37.  Watts  V.  Jordan.  Sec  3  Lc.  202.  pi.  255.  in  cai'o  of  Pye 

V.  Grunway. 
<^o.  E.706       J.  If  one  at  common  law  h^i  judgment  in  deht^  and  after  the*  )\x^%  ♦ 
f  *  '  nient  he  YizA  outlawed  the  defendanty  the  plaintiff  vv;is  ar  t!u  (mu  o'  I^s 

fuit  as  to  any  procefs  to  be  fued  by  himfelf ;  for  he  coul :  'lot  ht^vc* 
fcl.  fiu  nor  any  other  procefs  upon  the  judgment,  but  w^s  put  to  his 
new  original  \  and  though  before  the  25  E.  3.    capias  lay  not  in 
debt,  nor  was  the  body  liable  to  execution  for  debt,  yet  if  defendant 
be  taken  by  cap.  utlag.  at  the  king's  fuit,  no  laches  being  in  the 
party  in  continuing  his  procefs,  he  fhall  be  in  execution  for  the 
plaintiff,  if  he  will  i  for  as  the  king  is  intitled  to  the  goods,  chattels^ 
and  profits  of  the  lands,  &c.  it  is  reafonable  that  if  the  defendant  be 
taken  at  the  king's  fuit,  and  the  king  has  benefit  by  the  party's  fuit^ 
the  party  fhall  have  benefit  at  the  king's  fuit.    Kefolved  5  Rep, 
^$8.  a.  Hill.  40  Eliz.  B.  R.  Garnon's  cafe* 
By  the  out*      4.  When  the  party  is  outlawed  on  an  original  and  mefne  pro- 
lawry  on      ^^  bcforc  judgment,  if  he  be  after  tsdcen  by  capias  utlagatum^  the? 
Z/i'^oe"'     party  cannot  declare  againfl  him,  but  he  ought  to  have  a  new  action 
fUtntiffh      of  debtJ  Cro.  E.  706.  pi.  28.  Mich.  41  ii  42  Eliz.  C.  fi.  in  cafQ 
mtth€,n.i      of^  Leightoii  V.  Girnon. 

Arg.  Cibb.  265.  ckei  13  H.  4.  i.  and  admitted  per  Cur. 

5.  The  party  at  whofefuit  a  pcrfon  is  putlawed,  has  an  intereft  by 
the  outlawry,  as  well  as  the  king.  §ic  didlum  fuit.  Sti.  348.  in, 
cafe  of  Ellis  v.  Pippin. 

6.  Every  outlawry  is  a  judgment.  Chan.  Rep.  10.  in  the  carl  of 
Oxford's  cafe,  cites  D6£l.  and  Stud.  lib.  2.  «ap.  21.  2i  ^H.  7.  7^ 
9  H.  6.  20. 

7.  Outlawry  on  a  bond  upon  mefnc  procefs  before  iudgment,  doesi 
not  alter  the  nature  of  the  debt,  nor  create  a  lien  upon  the  land,. 
But  where  there  is  an  outlawry,  and  a  feifure  thereupon,  the  debt 
attaches  upon  the  land,  and  fhall  \it preferred  to  a  judgment,  though 
prior  to  the  outlawry.  But  it  is  die  fcifure  that  gives  Ac  prc-^ 
ference.     i  Sa|k.  80.  Trin.  1714.  in  Cane.  Erby  vT  frby. 

8.  The  nature  of  the  debt  is  not  changed  by  the  outlawry.  Arj[^ 
and  admitted  by  the  court.     GiU  26^,     Pa(ch.  ^  Ge9«  2  B«  R«  ii^ 

c.ifc  of  Cogkc  V.  Champnels* 

^      ■  (T.a)P^, 


OtfatWfB;  37^ 


(T.  a)     Difchargcd  by  Pardon. 

t.  5  E.  3.  12,  p  N  ACT  S,  That  wbtrt  tbi  plaintif  navirs  ^^ia^ 

^  damagiSy  and  tbi  defindant  is  thmupon  outlawed  ^^^^^^ 
at  tbi  ktn^sfulty  no  pardon  Jball  be  granted^  ixceft  tbi  cbanallor  bo  ftatuie,  if 
artifiid  tbat  the  plaintiff  is  Jati%]iid  bis  damagis.  tbtdefinJLa  . 

mtl^nutd  the  plainhfbati  btcn  pm  f  a  mw  criptud,    Br.  Dett,  pi.  lag*  One  outlawed  nftm  m 

€a,fu.  a:  tbefuit  of  txtcutors^  was  in  prifon  in  the  Fleet.  Ontoftbt  executes  rJeaJtd  to  him  aUmaimt 
sml  ^mtiuthni.  Whereupon  he  prayed  a  fcl.  fa.  againft  the  executors,  to  anfwer  the  deed.  Tb* 
juikkes  were  in  doubt  if  he  (botUd  have  fci.  fa.  firft,  or  his  charter  of  .pardon  firft,  and  tbeq  fci. 
fa.  At  length/a.  fa.  waigrantftl  by  advirt  of  the  juftices,  by  rcafon  of  thcfe  words  of  the  ftatute  ; 
and  if  upon  the  return  of  the  fci.  fa.  ihcy  cannot  deny  the  deed,  then  it  is  proved  that  gree  is  made 
upon  this  recovery ;  and  thereupon  be  Ihall  have  bit  charter  of  pardon.  Fitzh.  tit.  Scire  facias^ 
pi.  1 50.  cites  H.  13.  H.  4.  .And  ibid.  tit.  Charter,  pL  aS.dtes  13  H.  4  That  if  one  be  ouU 

Uwed  upoH  a  caputs  aJ fatisfacittuhim,  &C.  he  ftuU  Qot  bave  charter  of  pardon  till  thechanccUor  b« 
certified  that  he  has  made  gree,  he* 

And  wberi  om  is  outlawid  bf  procefs  befori  appearancij  no  pardon*  « if  a  man 
j^all  be  granted^  except  the  chancellor  be  certijied  tbat  the  perfon  out^  ht  wiiintti 
lowed  hath  ♦  yielded  bimfeif  to  prifon  before  the  ju/lias  of  thi  fiaafrom  ^^^  ^ 
whence  the  exigent  iffuid\  tbat  is  to  fayy  if  from  tbi  king's  benchy  thin  hrin^s^t 
hi  Jhall  yield  hirnfelf  there ;  and  if  from  the  common  beneby  then  he  jball  •/  «•«>',  by 
yiild  hirnfelf  there  \  and  if  from  thejuftices  of  oyer  and  temumry  wbilft  "^^^^^^^ 
thiyfity  hi  Jball  yield  htm  befon  them.  And  if  they  be  rifeny  then  he  mntd^t^ 
fhall  yield  him  in  the  binges  bench ;  and  the  record  with  the  proems  ^  obtains 
Jball  be  removed  before  them  by  writ.  ^\^slhi^ 

facias,  the  fin'mtiff  may  now  tkeiart  in  B.  R,  notwithftanding  the  ilatute  [of  5  £.  3.  ? aj  is,  that  kt 
Jif-Ui  rutdfr  inmjilfto  tht  prifon  of  tbt  court  ti/Uretbc  exigtnt  iffucs ,  per  Fairfax^^uod  noil  uegabur*  Br. 
Brror,  pL  133.  cites  x  u.  7.  xa.j 

jhd  theju/iices  before  whom  they  Jball  fo  yield  thenty  Jball  caufe  the  *  '« trrf- 
farty  plaintiff  to  be  warned  to  appear  before  them  at  a  certain  day  j  at  S!/|^^ 
which  dayy  if  the  warning  be  duly  witneffedy  and  the  plaintiff  appeary  wai ««/. 
tbenfiall  they  "^  plead  upon  thefirjl  original  writ  as  though  no  outlaw^'  ifiwtd^Md 
ry  had  been ;  but  if  he  conn  noty  tbi  outlawid  Urfon  Jball  bi  delivered  {g^l^ft'^l 
by  virtue  of  bis  charter.  AndnotCy  that  alljuch  charters  are  of  the  dMmT'^ 
kin^s  graccy  as  before  they  have  been.  fdrtfacMt 

arainfitbo 
plahuijftuho  apptared  and  emmrd  againfi  blm^  and  the  defendant  alleged  difiont'muarK*  <f  fr%c%J%,  Qujere 
if  be  (hall  have  advantage  thereof}  for  the  fiatuie  is  that  hejhalt  pUad  upon  the  erinnal,  as  if  no 
fuch  eoilawTf  was.  And  per  Skip,  if  the  mefne  proceis  be  difcontinued,  the  original  is  difconti.* 
nued.  And  per  Greene,  if  the  defendant  will  have  advantage  thereof,  be  ought  to  bave  writ  oC 
error,  as  at  the  common  law  i  hut  when  be  fuet  charter  of  pardon  by  fcire  facias,  he  affirms  the  pfoctjs 
good^  and  (hall  anfwer  as  if  he  had  appeared  upon  the  original.  Quiere.  Br.  tJtlagary^  pi.  xy. 
cites  14  E.  3. 41. 

If  a  man  be  outknaed^  2Xi^  fun  shorter  of  pardon,  and  has  fcire  facias  againft  the  party,  in  this  eafe 
the  plamtiff  ought  to  tUcfare  againft  him,  becatife  by  the  charter. the  original  is  determined.  Br.  Nod* 
futt,pl.  29.  cites  fti  H.  6.  50  Br.  Count,  pi.  37.  cites  S.  C.  For  this  ftatute  wills,  that  ttwy 

plead  upon  the  original,  which  cannot  be  without  count.  Contra  where  he  is  outlawed,  and  upoa 
capiat  Mthigamm  comes  and  phads  mfitojmer^  and  ha>  fcire  facias  againft  the  plaintiffs  who  comet  and 
wkdntains  the  origiaal,  there  the  plaintiff  (hall  not  count ;  for  the  orijrinal  is  dioenmned  hy  the  oathwry^ 
but  in  the  firlt  cafe  it  is  revived,  and  there  he  (ball  recover  er  (ball  be  barred,  and  in  the  other 
be  (hall  not  rccoveribu;  the  defendaitt  l^dl  be  awarded  10  tbe  Fleet.  Nou  diverficatem  inde» 
i|niabaiia« 

« 

9*  Hielotl'* 
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Br.  Utia-         !•  Thcloal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  3.  (ays,  it  fccms 

gai7,pi.36.  the  opinion  of  the  book  of  Mich.  13  E.  3.     Utlawry  49.  is,  that 

5?Thit  in  outlawry  at  the  fuit  of  the  party  in  oyer  and  terminer  de  uxore  rapta^ 

mgife^ut'  ^  abduSia  cum  bonis  viri^  is  only  as  an  outlawry  in  trefpafs,  and  that 

h-ufryU  after  charter  of  pardon  had  of  fach  outlawry,  fuch  perfon  out- 

^pli^^Au"'  l^wed  fliall  maintain  afTifc  upon  fuch  title  before,  &c.'    But  if  the 

6ar,  and  outlawry  had  been  offehnj^  he  *  coulJ  not  have  affife  without  mew- 

tcitfloknug  ing  title  of  later  time  after  the  outlawry,  notwithftanding  his  char- 

^"1/  ter  of  pardon. 

pnrdon^  an  fi  had  affjfe  without  title  ihszvn  nflcr  the  far  Jon* 

•[372] 

3.  In  appeal  of  death  by  one  outlawed  of  trefpafs  the  defendant 

paficd  quit  without  being  arraigned  at  the  fuit  of  the  king.     The* 

loal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  7.  cites  Mich.  18  E.   3. 

35.  Utlar.  47. 

♦  One  oat-       4*  One  outlawed  of  trefpafs  may,  after  charter  of  pardon  pur- 

lawcdfliaU  chafed,  have  aSiion for falfe  imprifonmerit^  [though]  made  before  the 

ed Xn^hx'  ^^^^^^O'     ^*^  i*  w^5  ^^*^  ^^^^  ^^  ^^'^  "^^  ^ ^ve * adion ofdebt^  nor \ 

it  he  bus  bit  of  goods  carried  away  bifore^  &c.  becaufe  adlion  of  them  is  given  to 

(barter  oi  the  king.     Theloal's  Dig.  of  Writs,  lib.  i.  cap.  15.  C  8.  cites  it 

fore^Z  d^r  ^^  adjudged  H.  20  E.  3.  4S.  &  29  Afl'.  63. 

pf  thi  rttur'n  nf  bii  nvrit  of  debt,  nocu  ithftanding  that  he  be  outlawed  the  day, of  the  writ  purchafed 
thcloal's  Di^.  of -^  Writs, itb.  t.  cap.  15  f.  14.  cites  Pafclu  9  H.  5.  i.  |)er  Hull. 

5*  In  fuit  of  tf^'^f  tt/w»  out  of  a  recognizance  in  chancery^  execution 

was  awarded,  and  the  land  of  the  defendant  put  in  execution  j  upon 

which  the  defendant  brought  writ  of  error^  againft  which  it  was 

pleaded  that  he  was  outlawed  in  trefpafs,  and  he  fhewed  his  charter 

of  pardon,  and  that  he  had  fued  fire  facias  according  to  thefiatute^  &c, 

where*  it  was  (aid  that  his  action  was  determined  and  extindi  by 

the  outlawry.     But  becaufe  he  was  to  difcharge  his  franktenement 

by  thefaid  writ  of  error,  and  that  the  king  fliould  not  have  ad* 

vantage  by  this  fuit,  it  was  adjudged  that  he  (hould  well  have  tbia 

fuit  by  writ  of  error,  &c.     Theloal's  Dig.  of  Writs,  lib.    i, 

cap.  ij.  f,  7.  cites  Pafch.  21  E.  3.  I7--&  29  Aff.  47. 

But  xn  6.  One  outlawed  of  trefpafs  at  the  fuit  of  the  party,  (hall  not  be 

Jarmtdpn^       anfvvered  after  his  charter  of  pardon  had,  if  he  does  not  allege 

dfwricrof     '^^^  ^^  has  fued  fcire  facias  againfl  the  plaintiff  :iCCOvi\ng  to  the 

pardon  was  ftatute,  notwithftanding  that  the  exception  be  taken  by  ajhranger 

purchafcd     ^^  the  firjl  fuit.     Theloal's  Dig.  of  Writs,  lib,  i.  cap.   15.  f.  4. 

f^^      cites  Pafch.  21  E.  3.  55.    Nonability  6  &  8,  and  Pafch.  ao  E,  3, 

pleaded.       Charter  19. 

the  opi-  ^  " 

nioci  of  ThorPe  was  that  the  outlaw  need  rot  to  allege  that  he  had  fued  the  fcire  facias,  becaufe  by  hU    * 

charter  he  is  reftored  to  the  Uw.    Thcloal's  Dig.  of  Wricf,  lib.  x.  cap.  15.  f.  4.  cite^  Mich.  44  E. 

7.  Three  were  outlawed  in  trefpafs.  They  got  a  charter  of  par- 
don, TitiA  fued  fcire  facias  againft  the  plaintiff.  The  writ  was  re- 
turned  tarde,  and  the  plaintiff  in  trefpafs  came,  and  counted  againji. 
2,  notwithftanding  the  writ  was  not  returned,  and  he  bad  captas 
utiagaium-again/l  thf  'id  who  did  not  s^om^^  and  [capiasl  againfjt 
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> 
hts  mainpirmrs ;  and  his  charter  loft  its  force,  notwithftandiDg  the 
writ  was  not  fervcd,  becaufe  he  found  mainprtfe  to  be  de  die  indtem. 
Fit^h.  tit.  Refponder,  f)!.  85.  cites  Pafch.  27  E.  3.  yy,— [Pafch. 
27  E.  3.  I.  a.  pi.  3.] 

8.  In  attaint  upon  verdi^  in  ajjife^  if  outlawry  be  alleged  in  the 
plaintiff  for  the  damages  in  the  fame  ojjife^  and  he  hringz  his  charter 
of  pardon,  he  Jhall  be  anfwered  before  gree  made  to  the  defendant 
§f  the  damages  recovered  in  the  firji  aSfion:  TheloaI*s  Dig.  of 
Writs,  lib.  I.  cap.  15.  f.  28.  cites  30  Aff.  20. 

9.  In  debt  the  defendant  was  outlawed,  and  fued  charter  of  pardon,  Fitzh.  tic 
and  fcire  facias  returnable  at  fuch  a  day,  but  the  fame  was  not  re-  Refpondcr, 
turned.     The  plaintiff  in  the  a^ion  came  at  the  day^  and  prayed  N-^4-«te« 
that  the  defendant  be  demanded.     But  Thorpe  denied  itj   unlefs  the 
plaintiff  came  \n  ky  procefs.     To  which  it  was  faid  for  the  plaintifi^ 

chat  he  had  day  by  the  roll,  and  that  at  this  rate  the  defendant 

might  delay  him  for  ever.     But  Thorpe  faid  he  was  at  no  mlfchief,  [  373  J 

and  that  if  he  would  aid  himfelf,  he  might  fue  thifame  writ  by  which 

he  was  warned 'y  andfo  he  did.     Pafch.  39  £.  3.  7.  b. 

*    id.  If  a  man  be  difabled  by  outlawry  pleaded  in  a  real  a£lion,  and  S.  P.  Br. 

be  brings  pardon  bearing  date  pending  the  writ  and  after  the  plea  ^^^S^'T* 

pleaded^  yet  this  is  goCKl,  and  the  tenant  (hall  anfwer ;  and  yet  s.  c.  Tt^ 

the  demandant  was  once  difabled  pending  the  writ.     Quod  nota.  loai's  Dig. 

Br.  NonabiJltie,  pi.  6.  cites  44  E.  3.  27.  libT"^ 

cap.   15.  r.  14.  citfs  S.C.  That  the  demandant  at  the  day  ^iven  by  imparlance ^  TkftJSC  the  ouclawiy 
pieadedy  hrwvbt  U  bii  charter  of  pardon^  and  was  nrtjwfed. 

IT.  One  outlawed  purchafed  a  charter,  and  Jhewed  that  the 
plaintiff  was  ready  at  the  bar^  and  prayed  that  be  count  againji  him 
without  fuing  fcire  facias »  but  becaufe  the  plaintiff  had  no  day  in 
courts  it  was  commanded  the  defendant  to  fue  fci.  fa.  againft  the 
plaintiff  &c.    JFiizh.  tiu  Refponder,  pi.  39.  cites  Trin.  46  £. 

12.  If  a  man  is  outlawed  in  debt,  and  the  defendant  purcha/is  And  lU 
charter  of  pardon^  21A  fcire  facias  againft  the  plaintiff  and  he  makes  'f'/^T* 
defaukj  this  is  peremptory,  and  the  defendant  (hall  go  quit.    Br.  1^^  a^u"" 
De£iult^  pi.  87.  cites  22  H.  6.  j,  cap.  LtL 

againft  the 
defendant)  does  not  wtamialm  his  turit.    IImiI. 

I3»  He  who  Is  conviifted,  outlawed,  or  by  any  lawful  manner  is 
attainted  of  felony,  fball  not  have  any  adion,  real  or  perfonal,  in 
any  manner  before  the  charter  of  pardon  obtained.  But  after  thg 
charter  obtained,  he  may  have  action  upon  rights  titUy  or  other  caufe 
commenced  or  accrued  after  the  charter  hadj  and  not  before.  TheloaTs 
Dig.  of  Writs,  lib.  i.  cap.  15.  f.  24.  fays  this  appears  by  the 
bookd  there  before  noted. 

14.  One  outlawed  after  judgment  in  debt  came  gratis  and  rendered  Th«  re- 
hiinfeif  in  bank,  where  he  was  condemned,  and  was  committed  to  the  ^^^^  ^?'f 
flfetj  (as  he  ought,  though  it  be  not  ufual  to  do  fo)  and  then  fued  ^^'.^^fc^ 
a  certiorari  to  the  Ch.  J.  of  C.  B.  to  remove  the  tenor  of  the  record  tht  plain- 
of  the  outlawry  into  chancery,  and  to  certify  his  render^  and  being  in,  *'.^'  ^ 
frifon',  which  was  doncj  but  without  faying  whether  the  plaintiff  ouuttls. 

was 
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^ta^.tu  was fitisfoi 9r  tufi  mi  diereupon  he  bad  his  pardgn^  Ha  fuodjltt 
^  ^ys  re^us  in  euria^  ttc.  where  it  (hould  be,  ita  Quodfatisfaaret  querentu 
S'yx^w  And  upon  2  fcire  facias's  againft  the  plaintitF,  and  2  nihils  returned, 
'rfmt/awry  the  pafdun  wat  aUowed,  and  the  outlaw^difcharged ;  whereas  he 
after  JMdg.  had  mty  in  trutb^  fatisjitd  the  plaintiff.  D.  172.  a.  pU  lO.  Mich* 
SSw  buT  *  ^  aEli^-  Anon. 

•nlf  where  oatlawry  11  upon  procefs  before  appeannoe ;  and  in  this  cafe  no  charter  fliall  b« 
granted,  till  it  appean  to  the  chancellor  by  cartiftcate,  fcc.  that  the  outlaw  has  rendered  himfelF 
to  priftko  in  the  court  where  the  exigent  imied }  and  be  fliall  not  be  delivered  till  the  party  be 
warned,  and  the  warning  witnefied»  and  to  nuke  the  plaintiff  to  plead  upon  the  original*  if  be 
willy  Iec  And  notwithftanding  thofe  words»  t  mbih  Ufsirtjada*  havt  akiays  tmuiiervjuUtl a  Jftirg 
fic'u  But  he  fays  it  appears  by  Fitah.  tit  Charter*  ctp»  ultimo*  viz.  1 3  U.  a.  that  after  coo-^ 
demnation  in  debt,  if  the  defendant  be  outlawed,  he  Chall  not  have  charter  till  the  chancellor  be 
latisfied.  And  the  form  of  pardons  of  outlawry  after  judgment  is,  that  the  plaintiff  is  fatisfied, 
or  that  per  debit'  proceffus  coram  jufticiariis  habit'  confiderat'  extftat,  quod  idem  defendens 
yerfus  didum  querencem  iret  quietus,  &c.  and  no  cbufe  of  iM  fmd  fia  rtSmtf  icc«  For  this  claafe 
jsimf>ard$9  pf  outlawry  hefort  fujgmentf  9r  tvhtrt  hi  is  in  cafe  to  nmktmfwtr  to  th$  plaintiff. 

.  Richardfon  Ch«  J.  acquiinted  the  court,  that  a  ctttiorai  i  came  to  him  out  of  chancery  /»  certify 
Jht  tenor  of  a  record  of  otalamry^  to  get  a  charter  of  pardon ;  that  the  clerk  of  the  outlawries  ingrofled 
it,  and  iadoifeA  that  tkt  party  reddidit  fe  to  prifoHf  (the  outlawry  being  before  judgment  ;)xv£r«ar  U 
rtatly  never.  £d  appear,  nor  rmdered  bimfelf;  that  the  party,  at  whofe  fuit,  complained  thereof  to 
him  who  upon  examining  the  clerk  and  prochonotaries  found,  that  upon  all  outlawries  the  cleth 
entered  upon  the  roll  of  courfe,  that  the  outlaw  rtdJuHtJe,  and  are  always  certified,  theu-^hfalfe ;  and  this 
€onrfe  was  allowedi  by  the  court.  But  tofatisfy  thefiatute  of  5  E.  3.  and  for  the  benefit  of  the  party 
who  fues,  ihey  ordered  that  nofcire  facias  Jbali  he  ufonfucb  pardon  till  she  party,  wbofiees  the  pardon,  hat 
jtppeared  to  the  party* s  aflm*  And  this  order  was  commanded  to  be  obfervetl,  and  entered  in 
every  office  of  the  court }  and  the  *  reafon  of  the  entry  and  courfe  quod  reddit  fe,  where  he  had 
not,  is  for  the  eafe  of  che  fubje^  becaufe  it  would  be  great  inoonvenience  that  fubje<£ts  in  tbe 
remote  parts  of  the  kingdom,  being  outlawed,  cannot  have  pardon  thereof*  without  making  per- 
fonal  appearance  in  court.    D*  17a.  a.  Max^.  pU  ix*  cites  5  Car.  C.B.  MoUoeux*s  cafe. 

*r374] 

15.  In  diht  it  was  agreed,  that  if  A.  be  cutkwed  in  debt^  and 
Stains  a  reUafe  of  the  party  of  that  deity  and  after  fy  a^  of  par " 
liament  ail  outlaunries  are  pardoned.  When  the  party  is  iatisfied» 
then  the  outlawry  is  difcha»;ed ;  for  die  releafe  is  a  {atis&dtea  in 
law.    Noy  5.  Albany  v.  A£nny. 

16.  In  a  fuit  by  hufband  and  wife,  die  defendant  pleaded  otit^ 
lawryefthe  hujband  in  bar\  and  upon  demurrer  it  was  infifted,  that 
die  oudawry,  fo  far  as  the  crown  was  concerned,  was  pardoned  by 
the  general  pardon.  But  per  Cur.  The  plaintiff  ought  to  have  re^ 
pliedj  and  (hewn  that  he  was  not  a  perfin  excepted.  Hard.  6o«  pi* 
I.  Trin.  1656.  in  the  Exchequer.    Swan  &  Ux*  v.  Porter. 

17.  Outlawry  cannot  be  difcharged  on  an  a&  of  oblivion^  till 
die  party  has  brou^t  his  fiire  facias  on  the  ait  of  parliament  i  per 
Cur.    Sti.  348.  Ellis  v.  Pippin. 

18.  The  king  cannot  pardon  an  oudawry  at  the  fuit  of  a  private 

Erfon.    Arg.  Show.  Pari.  Cafes,  72.  in  the  cafe  of^  the  King  v« 
iden,  cites  5£-  3*  12« 

1 

% 

{\J.  a)     Difability  of  whom,  and  How  far,  m  to 

ASlions. 

g,  {\ii  T  L  A  W  R  Y  alleged  before  the  coroneri^  and  not  returned^ 
^  (hall  not  di&ble  die  plaintiff  in  affife.    Theloal's  Dig.  of- 
Wrtts  lib.  I.  cap.  15.  f.  sccites  28  Afll  4.  9. 


2.  Where  a  man  brings  writ  of  error  to  rtverfe  an  outlawry^  thero  Theioairt 
the  fame  outlawry  is  no  plea  in  dtfability  of  his  perfon,  becaufe  he  by  ^:  ^y^ 
the  fame  fuit  is  to  rcverfe  the  fame  outlawry*    Bn  Utlagary,  pi.  j.  ^^  j^^ 

69.   cites  30  AIT.  20.  f.  x8.  fayft 

<  it  feems 

that  tlie  opioior^  of  the  book  of  Pafch*  7  H.4.  fol.  40.  is,  that  in  writ  of  error  to  nvtrfe  our« 
lawry,  it  k  n^plea  to  Jay  that  the  plaintiff  is  outlawed  in  tuttbcrjnt  or  aAion^  and  fo  dlfabled  to  fvm 
this  wric  of  error ;  for  otherwife  it  will  follow  that  he  (hall  be  infinitely  delayed.  ■  Br.  Vt^ 
lagary,  pi.  6.  cites  7H.  4.  39.  S.C  -S.?.  Tlviugh  there  are  20  outlawries  againJft  him. 

Br.  Nonability,   pi.  12.  cites  S.C.  S.  P.  a  Le.  211.  pi.  243.  in  Moultoa's  cafe,  cites  7  H* 

4. 107.  -And  G.  Hid.  of  C.  B.  t59.  cap.  17.  fays,  that  when  one  brings  a  vjritoferrer  to  re* 
verfe  an  outlawry,  outfrtcry  in  that  fuit ,  mr  at  any  jlr  anger*  s^  /ImU  not  tiifahiehim;  ror  if  he  werf 
outlawed  .it  feveral  men's  fuits,  and  one  fhould  be  a  bar  to  another,,  he  could  nerer  reverfe  any 
of  them*  The.  outlawry  itfelf  is  no  objedion,  for  that  would  be  txctptio  mufiem  rei  atjus  petitmr 
diffl'Mt  \  Nor  is  another  outlawry  pleadable  in  bar  to  fuch  writ  of  error^  for  then  2  erroneow 
outlawries  would  be  irreverfable;  and  therefore  that  is  tantamoant  to  exceptio  ejufdem  res 
cujus  petirur  diflbiutio.  So  if  there  be  an  attaint  brought  on  a  verdi^,  outlawry  grounded  on 
that  Verdift  Ihail  not  be  pleaded  in  bar,  for  the  reafon  above.  3  New.  Abr.  762.  tic  Out* 
la  wry,  S.  P.  in  the  ielf-fame  words. 

3.  It  was  adjudged  that  an  executor  outlawed  mzj  maintain  a£HoQ  So  of  an 
for  the  death  of  the  teftator.     Tbeloars  Dig.  of  Writs,  lib.  I.  J^'^^r" 
cap.   15.  f.  16.  cites  14  H.  6.  14.  and  Hill.   21  H.  6.  30.  and  Nonabiiitf, 
Mich.  21  £.  4. 49.  accordingly.  pl.  iS.  cicee 

by  all  the  juftices.— S.  P.  becaufe  the  fuit  is  en  outer  ekmty  vix.  in  the  right  of  the  teftator,  and 
not  in  his  own  right.  Co.  IMU  xa8-  a. — S.  P.  And  alfo  becaufe  the  perfintvbombe  nptffeMs 
ba$tht  privilege  ef  the  law\  and  not  fuing  for  himfelfy  where  he  has  the  advanta^  of  another, 
wliere  that  is  no  obje^ion  to  his  reprefenutiooi  it  is  no  objection  but  he  ihould  be  unfwered* 
C  Hift.  of  C.B.  159.  cap.  17. 

4*  It  was  held,  that  one  outlawed  Jhall  not  have  trover fe  to  an  \  ^nr'X 
•ffice  found /^r  the  king^  which  grieved  him  before  the  outknvry.  L  375  J 
Jheloal's  Dig,  of  Writs,  lib.  i.  cap.  15.  f.  22.  cites  Pafch.  21  ISw" 

Xl*  0«  rol.   I»  cannot  tre^m 

•fee ;  for  it  is  in  Hev  of  aAion  againft  the  king.    Quod  noCa.  •  quare  pf  petition  or  mouilrans 
4e  droit.    Br.  Nonability,  pL  i.  cites  26  H.  8.  i. 
•  The  original  is  (car.) 

f 

5.  He  who  is  outlawed  for  felony  Jhall  not  anfwer  to  any\  per  Men  or/. 
Maricham,  which  Watman  denied,  and  that  he  (hall  anfwer  to  ^^'^J^^ 
aiotherVfuit,  but  none  Ihall  anfwer  to  him,  nor  to  his  fuit;  which  %^l  '> 
|he  reporter  agreed  for  law.     Br.  Utlagary,  pl.  47.  cites  2  E.  '^y  ^i^m 

4*  !■  ^'^'*lfi  them^ 

t         .    •         ...  becauie  it 

is  to  their  prejudice,  and  by  reafon  of  the  poffibillty  of  tlieir  being  pardoned.    JJaf  in  an  aakm 
toiought  ^y^^^w.  tbryjhM  not  he  anfivereci,  bccaufe, it  IS  to  their  benefit.    Noy.  1.  adjudged. 

Waitings  V.  Blake The  reporter  fays,  note  that  this  judgment  was  much  againft  the  o«i. 

«ion  of  Walmaey,  who  faid  it  was  in  vain  to  put  any  man  to  anfwer  in  an  aaion  real  or  per- 
fonaly  who  has  in  trnth  nothing  to  be  taken  in  execution. 

6.  Outlawry  in  the  mayor  is  no  dUability;  per  Nele  J.     Br. 
Corporations,  pl.  63.  cites  21  E.  4.  7.  12.  27.  67. 

7;  If  the  defendant  pleads  an  outlawry  in  the  plaintiff  in  dif-  Holt  Ch.  Ji 
•ability  of  his  perfon,  and  the  plaintiff'  after  that  plea  pleaded  pur^  ^^***  ^"^ 
chafes  m  charter  oftardan,  becaufe  the  charter  hatb  reftored  him  to  ^T%  b*"lnd 
the  law,  the  defendant  fhall  anfwer.     So  note  the  difability  abates  1  js*.  b.  is 
not  the  writ,  but  difinableth  the  plaintiff  until  he  obtain  a  charter  ***  ^  ""- 
of  pardon;  and  fo  it  appears  here  by  Littleton.    Co.  Litt.  128,  u^!^^, 

«  8.  If 
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wh«n  the  g.  Jf  the  ground  or  eaufe  ofthi  aifion  hefirfilted  hy  tht  ^utlawrj^ 

't^uaccnuf  '^^^  ^^^  ^^®  outlawTy  be  pUodfd  in  bar  of  thea£iion,  as  in  zxk 

to  the  action  of  debt^i  detinue^  &c.    But  in  real  aSlions^  or  in  perfonal^  where 

plaintiff  at  damages  be  incertain  {as  in  trefpafs  of  battery  <^  of  goods j  of  breaking 

'hiclThe  f>isclofey  and  the  like)  and  are  not  forfeited  by  the  outlawry,  there 

is  unfitrtbe  outlawry  nul/i  le  pleaded  in  difability  oftheperfon*     Co,  Litt.  i28, 

dijahilityof    h.  (y\ 
««  out.  ^'  ' 

itewty,  there  the  plea  of  outlawry  in  abatement  (hall  quite  overthrow  the  writ,  and  after  re- 
moval thereof  he  muil  begin  de  novo  ;  but  where  the  dif«ibility  of  outlawry  comes  after  tbt  cmff 
•foilhn  MOTudy  there  the  plea  of  outlawry  is  only  a  temporary  difability,  which  does  not  abate 
tlic  Writ,  but  is  only  quoulqne ;  and  after  removal  thereof  he  may  re-continue  the  a^ion  bf 
M-fummonS;  &c.    la  Mod.  400.  Pafch.  12  W.  5.  2700.  in  cafe  of  Lady  Faulklaad  v.  Stanion. 

9,  The  plaintiff'  being  outlawed,   was   not  admitted  to  fue. 
Toth,  239.  cites  4  Ja.  lib.  B.  fol.  69.  Grevill  v.  Banks. 

10.  An  outlawry  being  pleaded  at  the  defendant's  own  fuit^  was 
overruled.    Toth.  240.  cites  8  Car.  Hemniir.gs  v.  Davcrs. 


(W.  a)     Difability  as  to  Aftions.     How  far  the 
Difability  of  one  fliall  dtfable  another. 

I.  T  N  varlt  of  account  by  two,  it  was  held  that  \ione  is  outlawed 
*  Qffdo7iy^  the  other  mall  not  be  anfwered.     Theloal's  Dig.  of 
Writs,  lib.  I.  cap.  15.  f.  5.  cites  Trin.  9  E.  3.  461. 

2.  Outlawr)'  in  trefpafs  in  one  of  the  demandants  in  praecipe 
quod  reddat,  is  a  difability  of  both  during  this  outlawry;  hut  where 
one  of  the  demandants  is  outlawed  of  felony  the  tenant  fhall  anfwer 
to  the  other  who  (hall  fue  alone  >  for  this  is  a  feverance  in  law. 
Theloal's  Dig.  of  Writs,  &c.  lib.  i.  cap.  15.  f.  2.  cites  H.  33  E. 
3.  Utlawry  5.  and  Trin.  30  E.  3.  7. 

E'lnh  1       3'  ^^^^f^^^^^^^^^  ^^  ^'^^  abate  by  the  outlawry  of  one  of  the 
3/     J  plahitifts.    Theloal's  Dig.  of  Writs,  lib.  i.  cap.  if.  f.  23.  cites 
Mich.  I  H.  5.  14. 

4.  It  was  held  that  in  perfonal  anion  brought  by  two,  outlawry 
in  the  one  is  a  bar  to  both.  Theloal's  Dig.  of  Writs,  lib.  i.  cap. 
15.  f.  15.  cites  14  H.  6.  14. 

5.  Debt  by  two  executors ;  outlawry  was  alleged  in  difability  of 
the  one;  judgment  if  he  fhall  be  anfwered)  and  becaufe  he  is  not 
to  recover  to  his  own  ufe  but  to  the  ufe  of  the  teftator,  therefore  the 
defendant  was  awarded  to  anfwer;  quod  nota*  Br.  Nonability, 
pi.  20.  cites  19  H.  6. 14. 

6.  Outlawry  in  an  attorney^  or  prochein  amy  who  fues  for  an 
ififanty   is  no  difability,     Br.   Nonability,  pL   i8.  cites  21  H.  6* 

Huftand  7-  Baron  and  feme  fhall  not  have  adlion,  if  the  feme  is  waived. 

and  wife  Theloal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  2i-  cites  Hill.  21  H. 
juUasaA-     5^  -JO,  ?i.  and  Trin.  8.  fol.  2.  Utlawry  17. 

mi  m  fir  ami'  -3    ^  J  /       ' 

The  defendant  pleaded  outlawry.  But  per  Cur.  the  plea  is  ill  to  allege  outlawry  in  the  huf* 
b.iiid,  when  he  and  his  wife  fue  as  ^dmiui Ai :.tc rs.  Haidr.  60.  pL  I.  Trin.  ]jS56.  ia  Che  £xcbe« 
Qucr.    Swan  As  Ux'  v.  Porter. 

^  8.  It 
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8.  It  was  held)  that  a  mayor  and  commonalty  (bajl  have  a£lion,  s.  P.  Co, 
notwithflanding  that  the  mayor  be  outlawed,  Theloal*s  Dig.  of  Litt.  128. 
Writs,  lib.  I.  cap.  15.  f.  17.  cites  Trin.  12  E.  4.  10.  Jhc'St  is 

en  aucer  droiu 

9-  ytidgment  in  tjeSiment  againft  6  defendants^  who  brought  a  But  it  was 
writ  of  error.    The  defendant  in  error  pleads  an  outlawry  agatn/i  one  agreed  tii4 
of  them;  and  upon  demurrer  it  was  held  by  3,  contra  Haughton,  ^fiwdif 
that  becaufe  this  fuit  is  only  by  way  of  difcharge,  wherein  he  (hail  be  barrtd^ 
recover  nothing,  but  only  to  be  reftored  to  what  they  had  loft,  and  ondhHf^ 
.  being  inforced  to  join,  oecaufe  that  plaintiff  was  defendant  in  the  ^^J^^y 
former  a£tion.    They  agreed  it  was  no  good  plea,  and  awarded  againft  on© 
that  be  Jhduld  anjwer  to  the  error.     Cro.  J.  616.  pi.  i.  Trin.  10  is  a  good 
Jac.  B.  R.  Bythall  v.  HarHs.  \^  ^^f" 

for  purfoingthe  error,  becaoOe  thejr  are  to  recover.    Ibid,  in  theS.  C^ 

10.  If  2  tenants  in  common  zx^of  a  reSlory  for  years,  and  one  of 
them  is  outlawed ;  yet  the  other,  upon  fhewing  the  matter,  may 
have  debt  for  the  moiety;  per  Twifden  J.  Sid.  49.  pi.  1 1.  Mich, 
13  Car.  2.  B.  R.  in  cafe  of  Cole  v.  Banbury. 


(X.  a)     Adion.      Outlawry.     Difability.     What 
ASlions  the  Outlaw  cannot  bring. 

I.   T  N  appeal  of  death  the  defendant  pleaded  outlawry  in  the  B*"-  Ap- 

*  plaintiff.    The  defendant  went  quit  without  being  arraigned  J^  *  § 'p^ 
at  the  fuit  of  the  kins;  upon  the  declaration ;  for  if  ue  plaintiff  —Bra  Ap*« 
gets  pardon,  or  reveries  the  outlawry  after,  he  may  have  another  P***»  p^* 
appeal.     Br.  Appeal,  pi.  146.  cites  18  £.  3.  and  rit^h.  Utlawry  ji["e$i7A(L 
47*    And  Brooke  fays,  and  fo  fee  that  this  award  is  not  peremp-  16.-4 

torv.  Hawk.  Pi. 

'  C.  i6». 

cap.  13.  f.  32.  fays  tliat  one  outlawed  in  a  perfonal  adiooy  (fo  long  as  the  outlawry  contiuuet 
ia  force)  canoot  bring  any  appeal  wbatfoever. 

2.  A  man  condemned  upon  a  recognizance^  where  he  pleaded fuf^  F  *yjj  1 
ficient  lar  by  defeafance^  bearing  date  before  the  recognizance^  and 
delivered  after ^  brought  thereof  error  \  and  in  the  writ  of  error  the 
defendant^  who  had  execution^  pleaded  outlawry  in  trefpafs  in  dif- 
ability of  the  plaintiff 'y  and  becaufe  the  plaintiff  in  dus  luit  is  not 
to  re-have  any  thing  but  a  difcharge  01  the  recognizance,  there- 
fore it  was  awarded  no  plea,  and  they  proceeded  to  reverfe  the 
firfl  judgment ;  for  the  party  was  pardoned  of  the  outlawry  after> 
and  the  king  cannot  have  this  fuit  by  the  outlawrv,  which  goes  to 
have  difcharge,  as  he  may  have  debt  upon  an  obligation  which  is 
to  recover  Sdot.  Quod  nota  ibidem.  Br,  Nonabilitie,  pL  a6« 
cites  29  AiT.  47, 

3*.  It  was  held,  that  if  tenant  by  ftatute^mercbant  be  outlawed  in 
trefpafs,  he  Ihall  be  barred  in  ajffe.  Theloal's  Dig.  of  Writs, 
lib.  I.  cap.  15.  f.  II.  cites  Mich.  11  H.  6, 1% 

Voi.  XXII.  E  e  '  ±U 
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4*  If  the  demandant  in  a  cej/hvithc  outlawed  in  a  peribnal  a£lion^ 
this  outlawry  may  be  pleaded  in  bar  of  the  a&lotij  becaufe  the  arrear- 
ages are  due  to  the  king.     2  Ind.  298. 
s.  c.  cited        ^^  jj^  audita  querela  to  avoid  a  Jlatute  for  ufury,  the  defendant 
Trin.  10^'    pleaded  an  outlawry  in  bar.     It  was  objefted  upon  demurrer}  that 
J.ic.  B.  R.    it  is  not  pleadable  in  this  fuit,  which  is  only  by  way  of  difcharge, 
v.^u^i  "^     and  not  to  recover  anything.     And  the  Ld.  Ch.  J.  held  accord- 
Parry,  to      '"gly>  f^*"  one  outlawed  cannot  fue  in  any  court,  unlefs  to  reverfe 
luve  b^en     his  own  outlawry;  and  where  tlie  a£Uon  is  ad  lucrandum,  there 
^djudpred       ought  to  be  ability  in  the  perfon ;  and  that  it  is  all  one  to  gain  by 
JikJ  wM      w*y  of  difcharge,  as  bv  way  of  perquifition.     And  Judgment  that 
pooJ.-^ —    plaintiff  take  nothing  oy  his  writ,     Cro,  J.  425.  rafcb*  15  Jac. 
L.ats::i.  J.    B.jR.  Griffith  v.  Middleton. 

ridgc  and  Chamberlain  J.  contra.    Houghton  J.  held  that  It  would  be  very  mirchievous  uport 

an  oiitUwry  in  cafe  of  error,  attaint,  or  audita  querela,  which  are  only  by  way  of  difcharge,  if 

it  fhonld  he  any  bar,  this  writ  being  only  a  commilfion.    Cro.  J*  616.    Tria.  19  Jac.  B.  R.  in 

cafe  of  By'Chal  &  al'  v-  Harris. 

One  is  outlawed  in  deht^  and  taken  upon  the  capias,  and  committed  to  the  Fleet ;  and   the 

warden  of  the  Fleet  peftnits  him  to  go  at  large  voluntarily,  and  after  the  executor  of  the  plaintiff 
.  in  tUtt  takes  him  in  execution  again  upon  a  new  writ,  and  upon  this  taking  he  brought  an  audita 

querela,  ancllhewed  this  matter.  To  whicli  outlawry  in  the  plaintiff  (in  audita  querela)  was  pleaded  ; 
'  upon  which  plea  he  demurred.    And  per  tot.  Cur.  after  feveral  arguments  at  bar,  it  was  re* 

folved  that  outlawry  was  a  good  plea  in  difability  of  the  plaintiff  in  this  cafe,  becaufe  this  %vrit 
.  is  not  Hireffly  for  ttverfinv  the  outlawry  (as  error^  but  is  founded  upon  a  tort,  (vil.)  upon  the  rfcape^ 
.  and  not  upon  the -record.    And  for  authority  in  this  point,  the  Ch.  J.  cited  6  £.  4.  9.  b.  10.  a. 

Sid.  4).  Mich.  ii<7ar.  2.  C.B.  Jafon  v.  Kete.  Note,  that  Bridgman  Ch*  J.  well  obferved, 

'  that  audita  querela  does  not  lie  for  other  reafon  than  becaufe  when  any  prifoner  is  taken  here,  be  it 

itTugbt  to  the  bar,  and  it  is  demanded  «f  him  wW  he  (an  fay  why  be  Jbould  not  be  committed  to  the  Fleet ; 

at  which  time  the  plaintiff  here  ought  to  have  pleaded  this  matter  before  \  and  therefore  he 
'ihall  not  have  this  writ,  for  one  Ihall  never  ^ave  audita  querela  for  any  matter  which  he  might 
:hav^  pleaded  before. '  ShJ.  43.  Trin.   13  Car.  2'.  C.  B.  Jafon  v.  Kete. 

In  auiiitafuerela  the  pXsatiiiff  decJared  that  be  and  one  P,  were  bound  So  D,  the  tejiator  to  pay  lOO /• 
tthat  in  an  a^ion  brought  a^acnfi  him  he  JHfas  outlawed ;  that  afterwards  D,  brought  another  aSion  againfb 

JP.  itpnn  the  fame  bond,  and  Joad  judgment ;  and  that  P.  was  taken  by  a  ca,  fa,  and  difcbarged  by  D*t 
^fiutfent;  and'fo  prays  to  ber^lieved  againft  this  judgment  and  oiitlawry.     The  defendant  proteflatedo 

"thai  dte  debt  was  mt  faisfied,  -pleads  the  outjiawry  in  dijability.  And  upon  demurrer  the  court  agreed 
that  if  the  judgment  had  been  <jr.;oncous,  and  error  brought,  the  outlawry,  which  is  only  a  fuper* 

ftrufturc  on  Jt,  would  fall  hy  vCOafequence ;  but  an  audita  querela  muddles  not  with  the  judgment,  but 

admiti    it  good;  hut  only  etpon  fome  ^fuitab/e  matter  arijing  fince^  f^^y  '^'  "»  exreutiom  may  be  made 

upon  it ;  and  the  plaiaufThas  no  remedy  here  but  to  iue  out  bi»  charter  of  pardon.    Mod.  224. 

pl.  13,  Mich.  28  Car.  2.  C.  B.  ili^n  v.  Whitchurch. 

6.  It  was  agreed  by  all,  that  in  error  or4Htatnt  outlawry  in  the 
plaintiiF  is  no  plea  in  difability ;  and  Xhty  faid  that  there  is  no  dif- 
ference where  the  outlawry  was  at  the  Juit  of  the  defendant^  and 
whereat  the  \\ii\t di 2,  flranger \  for  non  admittitur  ejufdera  rei  ex- 
n^ptio  cuius  peiitur  tililblutio.  Sid.  43.  Mich.  12  Car.  2.  C.B. 
Jafon  V.  Kete. 
Freem.  ?•  I"  *"  informaiian  ^ui  tam^  &c.  the  defendant  plea  Jed  outlawry 

Rep.  2*35.  efthe  informs  in  dilabihty.  Upon  a  demurrer  it  was  infilled  that 
pl.  246.  jjjg  pigj^  yf2S  not  good,  becaufe  the  king  is  iiiterefted  qui  tam,  &c. 
Mjch.  1677.  ^j  therefore  *  'vfthc  informer  dies,  the  Attorney  General  may  pro- 
name  of  ceed.  Sed  per  Cur.  Though  the  king  is  intereftcd,  yet  ttjc  m- 
jusTicE  former  only  is  plaintiff,  and  intitled  to  the  benefit;  and  thofigh  he 
CASK^hat  was  difabled  by  the  outlawry  to  fue  for  himfelf,  yet  he  might  fuc 
it  was  a  for  the  king  5  and  therefore  the  plea  was  adjudged  good*  2  Mod. 
good  plea     ^67.  Mich.  29  Car.  2.  C.  B.  Atkins  v.  Bayles. 

informer,  fo  that  he  could  not  proceed  j  but  that  the  king  might  notwithftanding  proceed  for 
,his  (hare.  ^  o     r\  sA 
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8.  Outlawry  diiablesa  man  from  bringing  a  mandamus  to  reftore  CartKi99« 
him  to  an  office  in  a  corporation.     Show.  288.  Mich.  3  W.  &  M.  v.*  Rowe^ 
The  King  V.  Mayor  of  Briftol.  s.c,      ' 

9.  A  parker  outlawed  cannot  bring  a  writ  oiajjjfe.     Show.  288. 
per  Cur.  in  cafe  of  the  King  v.  the  Mayor  of  Briftol. 


(Y.    a)      Difability.     As  to   other  Matters  than 

ASlions. 

I.  r\  N£  outlawed  in  a  perfonal  a£lion  (as  fomc  (ky)  cannot  he 
^^  an  approver^  becaufe  by  his  outlawry  he  is  out  of  the  law,' 
and  his  accufation  {hall  not  be  of  fuch  credit  as  to  put  any  perfon 
upon  his  trial.  2  Hawk.  PI.  C.  205.  cap.  24.  f.  4.  cites  in 
Marg.     Br.  Appeal,  pL  57.  and  Fitzh.  Corone,  175. 

2.  An  outlawed  perfon  cannot  be  an  auditor.     Co.  Litt.  6.  b. 

3.  Outlaws  in  debt,  trefpafs,  or  the  like  may  be  heirs.  Co.  Litt. 
8.  a.  (f.) 

4.  The  wife  of  one  outlawed  in  felony  or  trefpafs  fhall  be  in'* 
dowed.     Co.  Litt.  31.  a. 

5«  One  outlawed  may  be  attorney  to  deliver  fetfin.  Co.  Litt. 
52.  a. 

6.  A  man  outlawed  is  capable  of  taking  a  leafe  from  the  queen  as  Ow.  xx6. 
farmer  to  her^  by  reafon  of  the  render  of  the  rent,  which  makes  S.  c.  ao* 
him  capable.  Mo.  237.  pi.  371.  Pafch.  29  Eliz.  in  the  Exchequer,  *®'^"B*>*« 
Knowles  v.  Powell. 

7*  If  a  man  pawns  goods  and  after  is  outlawed,  he  cannot  ^redeem 
them  during  this  his  outlawry ;  per  Williams  J.  Bulft.  29.  Trin* 
8  Jac.  in  cafe  of  RatclifFe  v.  Davis. 

8.  Perfons  outlawed  are  difabled  to  be  jurors.  See  tit.  Trial 
(H.d.  4) 

9*  In  what  cafes  an  outlawed  perfon  may  be  a  witnefs*  See 
tit.  Evidence. 


{Z,  a)     Charged  in  Cujlodia.     In  what  Cafes  one 

outlawed  for  Crimes  may  be. 

• 

I.  A  Man  was  outlawed  of  felony  y  and  taken  by  capias  utlagatum^ 
•**•  and  detained  in  B,  R.  and  divers  bills  were  brought  againji 
him  in  cu/ioiP  marefcallij  and  die  court  would  not  fuller  it ;  for  his 
body,  land$  and  goods  are  to  the  king,  a.id  therefore  the  plaintiiF 
cannot  have  the  eRt&  of  his  fuit  againft  the  one  before  the  out- 
lawry s  but  if  he  obtains  pardon,  the  plaintiff  (hall  be  anfwered* 
Br.  Utlagar}',  pi.  26.  cites  4  E,  4.  8.  9« 
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(A.  b)     Creditors  of  Outlaw^     How  hr  favoured^ 

or  qffeSted. 

I.  T  AND  was  piircbafcd  of  tenant  for  life^  who  was  outlawed 
-■^  and  abfconded,  but  the  purchale  was  fet  afide  in  favour  of 
creditors^  it  being  made  at  an  undervalue,  and  pending  a  profecu- 
tion  at  law  againft  the  outlaw  by  the  creditors,  and  with  notice 
thereof,  and  the  purchafor  being  alfo  a  truftee  in  the  marriage  fct- 
tlement.     Vcm*  465.  pi.  448*  Trin.  1687.  * 

2.  Upon  an  Engliih  bill  in  the  Exchequer  the  barons  prayed  the 
opinion  of  the  judges  of  C.  B.  the  cafe  was,  FI.  was  a  bankrupty 
and  long  after  ti  as  outlawed  i  the  king  made  a  leafe  of  the  profits  of 
his  landsy  and  granted  his  chattels ;  afterwards  a  cormnijfton  of  bank^ 
ruptcy  was  taken  out.  Refolved,  that  the  creditors  are  not  hurt  by 
the  outlawry,  it  being  his  own  a(5l  and  by  his  own  default,  and  the' 
voluntary  permitting  himfclf  to  be  outlawed  (hall  not  prejudice 
them.  And  alfo  that  the  afftgnee  of  the  kin^s  leafe^  having  ^/jr/W  37  /. 
for  it  is  a  purchafor  within  the  ai  Jac.  cap.  19.  not  to  be  impeached 
by  the  commiilion,  which  was  fued  out  5  years  after  the  bank- 
ruptcy. I  Salk.  108, 109.  pi.  2.  Hill.  2  W.  &  M.  in  C.  B.  Pain 
¥•  Teap  &  al'. 


(B.  b)     Reverfed.     What  mujl  be  done  in  Order  to 

get  an  Outlawry  reverfed. 

Thcdcfen-  j.  31  Eliz.  pNACTS,  thzt  before  allowance  of  a  writ  of  error^ 
c^aKv!jie^       3-/  3-  ^^  reverfmg  of  an  outlawry  by  plea  or  otherwife^  for 

fou'judgl  want  of  any  proclamation  according  to  this  flat  ute^  the  defendant  in 
nunt,  and.  the  original  a^ion  Jhall  put  in  hail  to  appear  and  anfwer  the 
Thlrufo}  f^in^'^fj  and  alfo  to  fatisfy  the  condemnation^  if  the  plaintiff  Jhall 
pardon,  and  l^^g^^  hisfuit  before  the  end  of  7.  terms  next  afler  the  allowance  of  the 
the  qucf-    faid  writf  or  avoiding  the  outlawry, 

tion  was 

V  hether  he  (houIJ  put  in  bail.  And  it  was  agreed  by  the  court*  that  he  Ihould  pra  in  baiii  for, 
although  the  ftatute  of  5  E.  i,  cap.  12.  goes  only  to  a  charter  of  pardon,  not  to  the  revcrfal ; 
yet  by  the  equity  of  th2t  ftatr.te,  he  muil  put  in  bail ;  for  it  is  that  he  ftand  right  in  court, 
which  is,  that  he  appear  and  put  in  hail.  And  ;ilthough  the  ufe  of  the  court  has  been  other- 
wife,  yer,  perhaps,  in  foi\ie  cafes,  the  plaintiff  never  required  bail*  Cites  New  Entries,  title 
Pardon,  pi,  i.  So  if  an  outlitvTV  be  reverfed  by  31  Eliz.  for  want  of  proclamatioDi  the  de- 
fendant puis  in  h.ul  at  tlie  ccn:iaion  l:nv.    Het.  146.  Mich.  5  C;ir.  C.B.  Hide's  cafe. 

The  plaintiff  in  error  n\^w  proceed  in  frd^y  to  rcrf»/<r  an  outlawry  againft  hira  wiV^oa/f/.'/^r/'ig'  <tn 
affpionwcc  to  the  original  a(flion  ;  hut  he  wjl  ofipfnr  to  tht  oiiginal  aihnn  hefoie  ike  outLrv^ryJifaU 
be  tcj'rftil.    %  Barnard  Rep.  in  B.  K."  286.  Trin.  6  Geo.  2.  Martin  v.  Mut^eld. 

It  \^  as  Caid  by  tUe  court  that  upon  or  before  the  allowance  of  any  writ  of  error,  or  reverfmg 
any  outlawry,  tht^  defendant  muft  ftlll  enter  Into  a  recognixance  with  condition  to  futhfy  fi*e  ctn- 
flitmnticn  moKgy,  accord^tng  to  the  flaiute  3 1  Eliz.  cap.  3.  f.  3.  Rep.  of  Praift.  in  C.B.  29* 
Alicli.  12  Geo.  z.  Anon. 

2.  The  court  will  not  revcrfi^  an  outlawry,  though  both  the 
parties  confent  to  it,  viz.  the  party  outlawed,  and  the  party  at 
whofe  fuit  he  is  outlawed,  except  there  be  error  ajprned  in  the  out- 
lawry. L.  P.  R,  tit.  Outlawry,  cites  Mich.  22  Car.  B.  R.    For 

matters 
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matters  of  record  are  not  to  be  deftroyed  without  fiifficient  caufc ; 
and  the  outlawry  concerns  the*  king  as  well  as  the  parties.  r     o     1 

3.  4  far  5  If\^  AL  cap.  l8.  enables  perfons  to  reverfe  outlawry  L  3^^  J 
wtthiut  hailj  unlefs  wher^fpecial  bail  Jhall  be  ordered  by  the  court. 


4.  A  bail  bond  was  given  on  a  capias  utlagatum  according  to  the  ^"^^V*^ 
new  (latute^  and   defendant  had   put  in  fpeci.al  bail   in  the  coun-  otulawry'^ 
try  before  the  outlawry  reverfed,  v/hlch  Northey  urged  was  re-  in  Chefter. 
gular.     For  by  the  new  flatutc,  he  rr.ul^  give  bail  at  the  return  of  T^'^^^/^  j* 
the  writ,  which  nuift  be  before  the  outlawry  reverfed,  otherwife  it  ^il^JiJ^it^^o" 
is  impradlicable.     Holt  (iiid  he  did  not  undcrllaiid  the  new  ftatute  bail  was 
very  well,  but  faid  the  firit  original  is  determined  by  the  outlawry^  P"^ »"  *>«- 
which  muft  therefore  be  reverfed  before  the  defendanc  can  be  heard,  ajiowanc<t 
and  he  would  not  now  determine,  whether  fpecial  bail  might  net  be  of  thcwiit 
given  in  the  country  after  the  reverfaloi  the  outlawry.     Cumb.  345.  of  ^''^or, 
Mich.  7  W.  3.  B.R.  Wnfon  v.  Cr^blington.  ^^teo^s^'* 

Rliz.   cnp.  ^.  for  error  in  rcv^rfing;  outlawries.   Per  Cvir.   This  is  bo  plea;  for  it  is  "Mtll 
fvourh,  tfCaU  be  fut  in  at  any  lime  befort  the  revcrjaL     Rcp.  605.  Micll.  II  WiU.   3.  Wilbraham  V. 

Doyley. 

5.  A  foreigner  that  ner^cr  was  in  England  was  outlawed  in  an  The  re- 
aftion  of  fcveral  promifes  for  goods  fold  and  delivered;  and  upon  {J°")^hfs^*' 
a  fpec^al   cap.  utlag.  a  (hip  and   other  efte£is  belonging  to  the  w,is  a  very 
foreigner,  were  y^//i^  as  forfeited.  Per  Cuo     This  ouUawry  (hall  g'>n<lpro- 
not  be  vacated  en  affidavits  of  his  never  having  been  in  England.  {^^^^  fn,^ 
fiut  defendant  may  bring  a  ivrit  of  errors  which  he  was  compelled  a  foreigner. 

to  do,  and  thereu^n  to  put  in  bail  to  the  a£tion,  according  to  the  jL-'« 

new  ftatute.  And  then  plaintiff  confented  to  the  reverfal  of  the  ^^'^"'s  cJ'* 
outlawry,  Carth.  459.  Mich.  10  W.  3.  B.R.  Matthews  v.  buifavinoe 
Erbo.  ^'^^^  ^ 

never  was 
in  EnglancI,  but  tiiat  he  was  an  alien  merchant,  and  lived  beyond  fea,  and  was  commoranc  thero 
during  all  the  time  that  the  plAintiff  proceeded  to  outlaw  htm.    But  tlie  whole  c«mt  denied  ta' 
fet  afide  execution,  [his  (hip  bein^  feifed  by  a  fpecial  capiat  utlagatuml  becaufe  by  this  means 
any  perfon  may  contraft  debts,  and  then  go  beyond  fea,  and  then  he  wiU  be  out  of  Uie  reach  of 
the  law  ;  but  that  be  might  bring  error,  and  reverfe  the  uatUwry,  if  he  pleafes. 

« 

6.  In  error  to  reverfe  outlawry  /or  error  in  laWj  bail  need  not  be   R^ym. 
given  to  the  original  aftion,  as  it  muft  be  for  want  of  proclamations.  M^jch.^^i* 
xa  Mod.  545,  Trin.  13  W.  3.  Wilbraham  v.  Doley.  w.  j!  S.a 

7.  Note  per  Holt,  fpecial  bail  to  reverfe  an  outlawry,  mu/l  bs 
fimply  to  anfwer  the  condemnation  \  but  other  fpecial  bail  is  to  anfwer 
condemnation,  or  render  his  body  \  and  it  was  agreed  if  the  party 
were  taken  up  up9n  the  cap.  utlagat.  he  muft  give  bail  to  reverie 
the  outlawry;  and  they  further  faid  the  (henfF  was  fineable  for 
leaving  fuch  errors  in  outlawries.  12  Mod.  545.  546.  Trin.  13 
W.  3.  Anon. 

8.  He  who  reverfes  an  outlawry  by  motion,  muft  havfj  an  ^Z- 
torney  of  record  prefent  to  undertake  an  appearance  to  a  new  original, 
He  muft  alfo  put  m  fpecial  bail^  if  the  debt  or  damage  amount  to 
^ol.  or  above.     3R.  S.  L.  165.  166. 

o.  An  outlawry  after  judgfnent  cannot  be  reverfed  till  the  plain- 
tiff hath  acknowledged  fatisfa£lion  on  record^  or  the  defendant  ba^ 
brought  the  money  into  court.    3  R.  S.  L.  x66.  _  _ 

E  c  3  10.  If 
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The  defen.  10.  If  the  party  outhwcd  comes  in  gratis  upon  tbi  return  of  the ^ 

^•*";  is  *  /J>f/^^«/,  alias  or  pluriesy  he  may  be  admitted  by  motion  to  reverie 

mly  apttar  ^'^  outlawfjT  for  any  other  caufe  but  want  of  proclamations,  with^ 

hffort  he  is  out  putting  in  bail.     If  he  comes  in  by  cepi  corpus^  then  he  fhal]  not 

'^'T*"^  be  admitted  to  revcrfe  the  outlawry  without  appearing  in  perfon^  as 

anj >^.'W;Vtf  ^"  ^^^^  ^^^^  ^®  ^^^^  obliged  to  do  at  common  law,  or  putting  in  bail 

thetxigetit  with  the  fherifFfor  his  appearance  upon  the  return  of  the  cepi  cor- 

without  pus,  and  for  doing  what  the  court  (hall  order.     Appearing  by  at- 
bX  be  the  Forney  is  an  indulgence  by  4  y  5  W.i^  M.  and  the  bail  is  to  be 

debt  never  ipecisd  or  Common  in  this  cafe,  as  in  other  *  cafes*  2  Salk.  496*  pi. 

fo  great ;  7.    Pafch.   4  Ann.  B.  R.  in  cafe  of  Simmons  v,   Bingoe  and 

andfohe      Cook. 
may  afttr 

he  is  returned  outlawed  upon  a  ftart  clauJumfre^itf2S  tlie  ufinl  courfe  \^,  f>aying  coflu    sR*  S« 
L.  168.  "^ 

*^38i]  ,  ,, 

11.  Two  were  outlawed.  One  of  them  moved  that  upon  filtng 
common  baity  he  might  have  leavf  to  reverfe  the  outlawry.  Per  Cur, 
The  writ  of  error  to  reverfe  it,  muft  be  brought  in  the  name  of  both 
the  defendants;  and  if  one  only  appears^  the  other  may  be  fummoned 
and  feveredy  and  then  it  may  be  reverfed  as  to  him  who  appears 
only;  but  before  it  can  be  reverfed  for  want  of  proclamations^  he 
muft  give  bail  to  appear  and  anfwer  the  a6lion.  2  Salk.  496.  pK 
7.    Pafch.  7  Ann.  B.  R.  Symmons  v.  Bingoe  and  Cook. 

12.  The  party  outlawed  cannot  have  his  outlawry  reverfed  with- 
out firft  giving  fecurity  to  appear  to  a  new  original.  ^  Arg.  and  ad- 
mitted per  Cur.  Gibb.  265.  266.  Pafch.  4  Geo.  2.  B.  R.  iq 
cafe  of  Cook  v.  Champnefs« 

13.  Error  was  afligned  to  reverfe  an  outlawry;  and  the  court 
held  the  fame  good,  but  at  prefent  would  not  reverfe  it,  becaufe  tho 
defendant  had  not  given  fufficient  notice  of  his  hail  to  the  original 
oniony  the  notice  being  given  but  laft  night,  whereas  the  court- 
iaid  there  ought  to  have  been  one  whole  day  from  the  time  of  giving 
notice;  and  therefore  ordered  this  matter  to  ftand  over  till  to- 
morrow, that  the  other  fide  might  have  an  opportunity  of  inquiring 
into  the  circumftances  of  the  bail.  The  next  day  the  defendant's 
bail  juflified  themfelves,  and  upon  that  the  outlawry  A^'as  reverfed. 
2  Barnard  Rep.  B.  R.  298.  299.  Trin.  6  Geo.  2.  Martin  v. 
Duffield. 

14.  If  defendant  comes  in  on  the  capias  utlagatum,  where  there 
is  any  debt  mentioned  in  the  original^  there  he  muji  put  in  bail  to  the 
debt,  becaufe  being  in  cuftody,  he  Qiall  not  be  difcharged  without 
caution ;  but  where  there  is  no  debt  mentioned^  his  caution  cannot 
be  adjudged,  there  being  no  quantum  of  the  plaintifPs  demand  on 
the  record,  and  fo  they  take  common  bail  only  i  but  if  becomes  in 
before  the  exigent  is  returnable^  there  he  (hall  give  no  bailj  though 
the  original  fpccifies  the  debt,     G.  Hift.  of  C.  B.  16.  cap.  2. 


{C  b)  What 


(C  b)     What  muft  be  done  in  Per/on^  or  may  be 
done  by  Attorney  as  to  Reverfal. 

I.  IT  was  agreed,  that  if  a  man  be  outlawed  where  a  capias  is 
*  wanting^  he  may  reverfe  this  outlawry  by  attorney  to  anfwer 
to  the  plaintiff,  as  if  he  had  appeared  to  the  original  or  firft  capias. 
Quod  nota  bene ;  for  it  was  (aid  that  the  procefs  after  this  is  all 
difcontinued.     Br.  Omiflion,  pi.  6.  cites  3  H.  4.  5. 

2.  Where  matter  of  fa^  is  pleaded  jn  avoidance  of  an .  outlawry,  S.  c.  cited, 
it  ought  to  be  pleaded  in  perfon  ;  but  a  matter  of  record  may  be  *"*^  ''^« 
by  attorney.     Per  Manwood  J.     And  Ford  prothonotary  faid  it  [jken^^Jiat 
was  fo  agreed  in  Sir  Thomas  Chamberlain's  cafe,  7  Eliz.    And  fo  whcicit 

it  was  agreed  in  the  principal  cafe.     4  Le.  22.  pi.  71.  Mich.  i8  appears 
Eliz.  C.  B.  Taylor's  cafe.  ^IJ^^^f*^^ 

t'le  record,  it  m.iy  he  afligned  per  attormtum.    But  no  opinion  was  given  in  the  pi»ncipal  cafe. 
C-rt!».  7.  Trin.  3  Jac.  B.R.  Chorlcy  v.  H-iflcivood.  ^ 

3.  In  error  to  reverfe  an  butlawry  againft  hujband  and  wife^  it  f  ^82  1 
was  held  that  they  muft  afEgn  the  errors  in  perfon  \  and  becaufe       ^ 

the  hujband  could  mt  bring  in  thefeme^  it  was  held  that  they  could 
not  aflign  error ;  for  he  cannot  ajpgn  it  without  her.  And  fo  it 
was  ruled;  and  the  courfe  of  the  court  is  fo.  Cro.  E.  611.  pi.  17. 
Pafch.  40  Eliz.  B.  R.  Wade  &  Uxor  v.  Smith. 

4*  Sir  William  Read  was  outlawed  upon  an  indicfment  for  not  re*   Cro.  J.  616. 
pairing  a  bridge  \  and  being  at  leafi  80  years  of  agCy  living  in  De^   pi.  2.  s.  c. 
'  vonjhircj  and'^of  a  great  ejlate^  and  this  outlawry  )btf^  ogainjl  him  court *con- 
witbout  his  privity  J  it  was  moved  that  be  might  purfue  his  writ  of  fcned  how 
error  to  reverfe  it  by  attorney ;  to  which  the  court  inclined,  but  ««  a<^m»t 
afterwards  he  was  brought  in  a  horfe4itttr  through  the  baU  to  the  It*  by^attw- 
bar^  and  his  writ  of  error  allowed,  and  the  outlawry  thereupon  re-  ney,  but 
verfcd.     Palm,  104.   Trin.   10  Jac.  B.  R.  Sir  William   Read's  at  length 

cafe.  ^  r.UA.c^it 

could  not 
be  done,  bein{r  a^inft  the  cnnrfe  of  tlie  court  (  an^I  doubted  whether  the  king's  privy  feal  would 
help  ).im.— But  Cro.  J.  462.  pi.  8.  Hill.  15  )ac.  B.R.  An  m.  has  a  nota,  that  one  out- 
lawe\!  prayed  to  appear  by  attorney ;  and  upon  hfhdavtt  n>adc  of  his  fickncfs.  the  court,  ex  gratia 
fpeciali,  allowed  him  to  appear  by  attorney ;  but  the  clerk  was  commanded  to  enter  it  quod 
vcnit  in  propria  perfona,  the  law  being  clear  that  he  ought  to  appear  in  perfon.  ■  Doddeiidge 
J.  f^id  that  Sir  VVm.  Read  was  brought  to  the  bar  in  a  litter  to  reverfe  an  antlawry  ;  but  that 
otherwife  it  is  iu  C.B.    1  Roll  Rep.  49a  Hill.  22  Jac.  B.  R.  in  the  cafe  Of  Cumpling  ^  al\ 

5.  R.  was  outlawed  in  trefpafs^  and  died.  His  executors  prayed 
that  they  might  profecute  a  xvrit  of  error  by  attorney.  Twifden  and 
Rainsford  inclined  that  executors  could  not  have  error,  but  that  if 
(hey  might,  they  ought  firft  to  appear  in  perfon ;  but  afterwards, 
when  the  court  was  full,  it  was  agreed  that  having  onci  appeared  in 
perfon^  all  the  refidue  of  the  proceedings  may  be  by  attorney;  and 
becaufe  the  writ  of  error  here  was  Jhewn  forth  under  fealy  they  al- 
lowed it,  by  attorney,  and  left  the  parties  againft  whom  it  was 
brought  to  demur,  &c.  2  Kcb.  507.  pi.  83.  Pafch.  21  Car.  z. 
B.  R.  Newman's  cafe. 

6.  The  court  refufed  to  reverfe  outlawry  on  writ  of  error,  in 
indi£lmcnt  of  perjury^  yii\iio\xt  prefence  of  the  party^  being  a  criminal 

£e  4  caufei 
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caufe ;  but  in  civil  a£Uons,  on  aiSdavit  of  ftckncfs,  diey  mav  i«<« 
verfe  it  in  abfence.  2  Keb.  809.  pi.  5.  Mich.  23  Car.  2.  B.  R. 
The  King  v.  Tohnfon. 

7.  i^l^  sfr,l^ M.  cap.  18.  ena£b9  that  noperfon  wbojhall  be 
tut  lowed  in  the  court  of  King*  s  Bincb  for  any  matter  j  caufe j  ir  thing 
(treufon  and  felony  excepted)  Jhall  be  compelled  to  appear  tn  perfon  to 
reverfe  fuch  outlawry^  but  may  appear  by  attorney^  and  reverfe  the 
fane  without  bflilj  unlefs  where  jpecial  bail  Jhall  be  ordered  by  the 
[aid  court. 

And  if  any  perfon  outlawed  in  thefaid  court  (ether  than  for  treafon 

erfekny)  Jhall  be  arrejled  upon  a  capias  utlagatum,  it  Jhall  be  lawful 

for  the  Jheriff  in  all  cafes  where  Jpecial  bail  is  not  required  by  tf^e 

faid  courty  to  take  an  i^itorney*s  engagement  under  his  handy  to  appear 

for  the  defendant^  and  reverfe  the  outlawry  i  and  wi^ere  Jpecial  bail 

is  required  by  the  Jaid  courty  the  JherifJ fliall  take  fecurity  by  bondy 

with  one  or  more  Juretiesy  in  double  thejumfor  which  fpecial  hail  is 

requiredy  and  rio  morcyfor  his  appearance  by  aitorneyy  and  to  perform 

fuch  things  as  Jhall  be  required  by  the  Jaid  court  *,  and  afterward^ 

Jhall  difcharge  thefaid  dejendantfrom  the  arrefii, 

And  if  any  perfon  outlawed  and  arrejled  by  a  capias  utlagatum, 
fiall  not  be  able  within  the  return  of  the  writ  to  give  fecurity  as 
aforefaidy  but  is  committed  to  gaol  for  default  thereof y*  theft  whenever 
fuch  prifoner  Jhcdl  find  fecurity  for  his  appearance  by  attorney  at  forhe 
return  in  the  term  next  following j  to^  reverfe  thefaid  outlawryy  bfc» 
itftiallbe  lawful  for  the  Jheriff^  after  futb  fecurity  taken^to  difcharge 
the  faid  prifoner. 


r  383  ]  iP'  b)     Reverfed^  in  what  Cafes.     At  the  Plain^ 

•    tlff^s  own  Charge. 

Where  it  j,  \  Motion  was  upon  an  affidavit,  that  plaintiff,  in  the  afHon, 
thccm^t'*^  "^  being  an  dttoYney  of  this  courty  hzd  Jfued  the  defendant  to  an 
plainly,  outlawry  in  Londony  though  they  both  lived  in  the  fame,  town^  and  the 
x\m  W.  defendant  never  abfcondedy  but  was  conflantly  at  market  every  market^ 
outiau^cd  ^^*  Upon  the  plaintiflPs  appearing  on  a  rule  for  that  pui  pofe,  all 
when  he  this  matter  was  found  true  upon  examination,  and  he  v/as  ordered 
•was  vifihlc,  to  reverfe  the  outlawry  at  his  own  charge,  and  to  pay  the  defendant 
kLtt^edfl  ^^^  ^^^^  ^f  ^^*^  complaint,  as  the  matter  (hould  tax,  and  to  accept 
€.iftiy  mif;bi  of  the  defendant's  appearance  upon  common  bail.  2  Jo.  21 1. 
befvv.d  Trin.  34  Car.  2.  B.k.  Seabrookc  and  Howkin^  alias,  Howkins 
SVe"-     v.Seabrooke. 

-w^  ordered  to  reverfe  it  at  his  own  charges.     11  Mod.  417,     Trin.  12  W.   3.     HiU  r. 

WUks. 

*  Vcntj  2.  It  was  moved  in  C.  B.  that  the  plaintiff  might  reverfe  an  out^ 

iW. Scm'  l^^ry  at  his  own  chargCy  upon  affidavit  that  the  defendant  was  ac-^ 
Anon.  '  tually  in  the  Fleet  in  execution  for  the  plaintiff  in  another  fuity  and 
hlTc"  ^^  knew  it;  and  it  was  granted,  becaufc  the  plaintiff  (hould  have 
giantedM-  ^^^^^^  ^^  to  the  bar  by  habeas  corpus,  and  there  have  charged 

bint 


)ilni  vnib  a  new  declandon.    2  Salk.  495.  pi.  3.  Pafcb.  8  W.  3.  cordingir. 
C-  B.  A«H«ne  v.  Colcbatch.  ^  "pi^- 

•  ^  mg  to  be 

3.  A  motion  was  that  the  plaintiff  (hould  reverfe  an  outlawry  at 
his  own  expcnce,  upon  affidavit  that  the  defendant  being  viJibUj  and 
flaily  t§  be  tfrrejied^  or  lervcd  wijh  proceft,  and  living  in  London^ 
was  outlawed  there:  the  motion  was,  after  great  debate,  denied; 
put  the  court  faid  if  the  defendant  had  been  outlawed  in  another 
county^  thev  would  have  ordered  the  plaintiff  to  reverfe  the  out- 
lawry, and  pay  cofts.  Sed  qu«|:e ;  for  the  writ  of  proclamation, 
which  by  the  ftatute  31  £liz.  cap.  3.  muft  be  awarded  to  the 
iheriffot  the  county  where  the  defendant  dwelt  at  the  time  of  the 
exigent,  was  intended  to  remedy  any  furprize  of  this  fort  upon  the 
defendant.  Several  cafes  in  B.  R.  were  cited,  where  peribns  being 
outlawed,  though  m  the  fame  county,  yet  it  appearing  that  they 
were  viiible,  ;uid  eafy  to  be  arrefted  or  ferved  with  procefs,  the 
pla.ndffs  were  ordered  to  pay  cofts,  and  reverfe  the  outlawry  at 
their  own  expence.  Rep.  ofPradl.  inC«B.6i.  Mich*  4  Gep* 
2.  Hayes  v.  Longbotham. 

4.  It  was  moved,  that  the  plaintiff  might  reverfe  an  outlawry  at  8.  p.  ibid, 
his  own  expence,  upon  affidavits  that  the  defendant^  at  the  time  he  S25.  Pafch. 
was  returned  outlawed  and  long  before  and  after,  was  abroad  in  jIj^^'  ** 
farts  beyond  the  feas*    Denied  per  Cur.  becaufe  this  is  error^  and  Bcaie.  ' 
not  proper  to  be  confldered  as  an  irregularity*    Barnes's  Notes  in 

C*  B.  224.  Mich.  7  Geo.  2.  North  v.  Chambers. 


(E.  b)     Reverfcd  in  what  Cafes,  fy  reverfing  the  [  384  ] 
Judgment,  &c.  on  which,  &c.  Jri^,;> 

note. 

f .  T  F  the  frjl  judgment  be  rcvcrfed,  the  execution^  viz.  the  out-  ^oifthe 
-*  lawry,  is  by  diis  void  alfo.     Br.  Error,  pi.  70,  cites  7H.  Z"/"*^- 

*^   ~~  tan  be  rc- 

yerfed  5y  attaiitt,  Che  outlawry  upon  it  k  gone,  and  no  edoppel  for  any  to  plead  after*    Br.  Ibid, 

2.  By  audita  querela  fued  upon  a  releafe  after  outlawry  upon  ca-^ 
pias  adfatisfaciendunty  the  outlawry  by  this  is  not  reverfed,  but  fhall 
jland.  Br.  Error,  pL  193.  cites  6  E.  4.  9,  10. 

3.  If  the  principal  record  [of  z  judgment  in  debt  obtained  by  the  ^*^-  5o- 
plaintiff]  be  reverfed,  the  outlawry  which  is  grounded  upon  it,  cordittgiy. 
Ihall  be  reverfcd  alfo.     Godb.  119.  pi.  138.  Hill.  29  Eliz.  B.  R. 
Warren's  cafe. 

r 

(F.  b)     Rcvcrfal,     By  'whom  It  may  be,     Execu- 
tor, Heir,  tiCQ, 

!•  PX^CIITORS    brought  a  writ  of  error  of  an  outlawry  Br.  Error, 
*^  pronounced  againft  their  teftator  in  his  life-time,  and  for  l^/J^J^"* 
^verfe  errors  it  yns  reverfed  at  their  fuit.    Br«  Executors,  pi.  55.  ^\q,  ctted 
cites  II  H.  4.  65.'    '  Arg.  But 

pot  vpmr  there  tb.u  it  was  apon  an  indidimciit  of  fdoDj*    Lc.  3a6,  pi,  359.<TriA'  31  Eliz- 

0  R. 
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B.  R«  Marsh's  Caie,  In  vrhich  an  outlawry  infelony^  had  againil  the  tedatory  was  reverfed  by  4 
vftitoi  error  brought  by  the  executor.— Cro.  E.  it 5,  pi.  to*  Pafcb.  3?  Eliz.  B.R.  S.C. 
adjomatur.— Ibid.  273.  pi.  a.  Pafch.  34£liz.  B.R.  S.C.  aigued,  but  no  judgmeoC.-*-^— Ow. 
147.  S.C.  argued,  but  no  judgment.— —5  Rep.  ixs.  a.  in  Foxley's  cafe,  cites  S.^C.  as  re- 
folved,  that  in  fuch  cafe  the  executors  or  admiaillrators  may  have  a  writ  of  error  to  re^  erfe  tho 
award  of  the  exigent.— —S.  C  cited  by  the  rfesune  of  Nicholson's  cafe,  [who  was  the  tefUtor.l 
Cro.  £.  558.  in  cafe  of  Williams  v.  Williams,  that  an  executor  ibalt  maintain  a  writ  ol 
error  to  reverfe  an  attainder  againft  his  teftator*  to  the  intent  to  be  re(lored  to  the  teftator's 
goods,  though  by  his  attainder  be  bad  loft  his  land,  which  is  the  principal }  which  cafe  Fenner 
&)d  he  remembered,  and  that  it  was  Co  ruled  by  the  opinion  of  ^  juftices  againft  onei '  Godb. 
380.  pi.  465.  in  Brookiii's  cafe,  Pafch.  3  Car.  B.  R.  Jones  j.  faid  that  Marih's  cafe,  5  Rep. 
I  r  t.  was  never  adjuciged ;  there  an  executor  could  not  reverfe  an  attainder  by  outlawry,  faiecaufe 
it  reftores  the  blood.  An  executor  (hall  liave  a  general  writ  to  re\erfe  .-^n  outlawry.— a  Keb. 
507.  pi.  83*  Pafch.  11  Car*  2.  B. R.  in  Newman's  cafe,  Twifden  J.  cited  this  opinion  of 
ju^ce  Jones.^ 

2.  jf.  felfcd  in  fee  of  the  manor  of  S.  had  ijjue  B.  ivho  was  /;;- 
Ji^Ud  of  felony^  and  afterwards  outlawed  thereupon,  A.  died^fifed^ 
B.  entered  as  heir^  and  devifed  it  to  C.  in  fee  and  died.  C,  conveyed 
the  manor  to  D.  who  brought  a  writ  of  error  to  reverfe  the  outlawry 
of  B,  The  queftion  was,  whether  l3.  xhtfccjfee  of  C.  the  devifee^ 
might  have  a  writ  of  error  in  this  cafe.  The  cafe  was  argued,  and 
Doderidge  J.  faid,  that  to  fay  v.'here  a  feoffee  (hall  have  a  writ  of 
error,  is  a  large  field  5  if  this  feoffee  brings  error  and  reverfes  the 

{'udgment,  he  muft  reftore  the  heir  in  blood .;  and  aflced,  who  can 
lavc  a  writ  of  error  to  reftore  blood,  but  he  who  is  privy  in  blood, 
and  that  is  the  heir.  The  cafe  was  adjourned.  Godb.  376.  pi, 
465.  Pafch.  3  Car.  B.  R.  Brooker's  cale. 

3.  R.  was  outlawed  for  flony.  Afterwards  ^  general  pardon 
came  out  which  pardoned  outlawry  and  felony.  If  the  outlaw  had 
died,  the  heir  might  reverfe  it.  Freem,  Rep,  369*  pU  476.  Trin. 
1674,  The  King  V.  Richards. 


(G.  b)     Jleverfed  fy  Writ  of  Error,  or  by  Plea^ 

In  what  Cafes. 


[  385  ] 


It  wa?  I.  \Kf  HERE  one  is  in  prifon  at  the  time  of  the  outlawry,  not^ 

acrccd  b/  V  V    withftanding  it  be  apparent  by  record,  yet  he  ought  to  fue 

^//,yl^'\^jl't  writ  of  error.  Theloal's  Dig.  of  Writs,  lib.  ii.cap.  4.  ^3.  cite^ 
a  man 'car..  Hill.  18  E.  3.  Villeinage  47. 

not  avoid 

an  outlawry  by  fayin;^  t'^n:  at  the  time  of  tlie  outlawry  he  was  in  prifon,  without  fuiug  writ  of 
error.  IbiJ.  S.  16.  ci'^cs  33  H.  6.  45, — S.P.  Fitzh.  tit.  Error, pL 23.  cites  15H.  6. — ^But  The- 
loal's  Di^.  of  Writs,  lib.  1 1.  cap.  4.  f.  6.  cites  Mich.  3  H.  5.  Utlagary  1 1.  contra  tlut  where  one 
is  in  pnion  at  the  time  of  the  outhwnr,  he  may  avoid  it  by  plea  without  writ  of  error.  Per 
Hank.— S.  P.  of  one  outlawed  of  felony »  Ibid.  S.  ao.  cites  Pafch.  7  H.  6. 27.— -/^ni  where 
one  ouiitiw^d  of fdor.y  waf  brought  to  the  bar,  and  it  was  demanded  what  he  had  to  fay  why  he 
ihould  noc  be  put  to  death,  v/hofiid  that  at  the  time  of  the  outlawry  be  was  imprifoiud  at  D.  &c.  au4 
it  was  held  that  he  (hall  not  have  it  for  anfwer ;  but  in  favorem  vitae  the  court  gave  him  rcfpite 
to  fue  writ  of  eiror.    Br.  L'dagary,  pi.  57.  cites  ii  £.  4.  73,— —See  pi.  43. 

'Where  a  2.  If  a  TtiZXi  finds  moinpriffj  and  has  fuperfedeasy  and  after  is  out* 

man  has  lawcd,  he  (hall  be  difcharged  without  writ  of  error.     Theloars 

dcas,'^and  Dig.  of  Writs,  lib.  il.  cap.  4.  C  5.  cites  Mich.  4  H.  4.  19.  i^ 

yet  is  out-  H.  6.  44.  and  39  H.  6.  29. 

jawed,  he 

IhaU  reverfe  it  by  plea.    Br.  Vtbgaryy  pi.  xi.  cites  11  H-  4.*  24*<«— 'S.P.  Thelosd's  Ditr.  of 

Wrii^ 
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Writs,  lib.  II.  cap.  4.  f.  11.  cites  Pafch.  37  H.  6.  19^  ■  S,  P.  IbicL  S.  lo.  cites  8  H.  6.  38. 
21  H.  S,'67,    3}  H.  6.  45.  and  37  H.  6.  19. 

In  B-  R«  one  h^dfuedfiptrfedtasfbut  after  at  the  day  of  the  exigent  he  was  returned  outlawed,  and 
after  hecatm  into  court ^  and  brought  bis  fuptrftdeai  in  his  purfe  fealedy  and  a  writ  of  error  alfo^  uhich 
was  dated  before  the  outlawry  pronounced,  upon  which  the  outlawry  was  annulled.  Theloai's 
Dig.  of  Writs,  lib.  11.  cap.  4.  f.  7*  cites  Mich.  S  H,  4.  7. 

Where  a  man  »  autlav^d  natwithftmnSng  Juptrjedtas^  and  appsars  and  pleads  in  C«  B.  the  outlawry 
Uiall  be  reverfed  by  the  fame  coun,  though  it  be  in  another  term.  But  contra  if  it  be  in  another 
term,  and  the  deferdant  does  not  appear  and  plead,  there  he  is  put  to  his  writ  of  error ;  by  3 
juAices.  But  by  Afcue,  there  is  no  diveriicy ;  for  he  is  put  to  his  writ  of  error  in  the  one  cafe 
and  the  other.     Br.  Error,  pi.  97.  cites  37  H.  6.  17.  -i  Per  Moile,  By  the  appearance  of  the 

defendant  the  ouilawry  is  difcharged,  and  becaufe  by  the  pleading  the  original  yet  pends,  there- 
fore we  may  aid  the  defendant ;  for  the  original  is  pending.  Contra  per  Dayers ;  and  that  the 
<iefendant  is  put  to  hrs  writ  of  error,  anu  it  is  now  in  another  term  ;  but  if  it  was  in  the  fame  term, 
ibis  otirt  may  amend  it ;  but  as  here  the  outlawry  is  good,  itotwithftanding  the  fuperfedcjs ;  and  ii 
is  tbefoUy  of  the  defendant  tb.it  be  did  not  flniu  it  tft  the  jhiriff  before  the  outLnuty.  Per  Afcue,  This  COUfC 
may  aid  the  matter,  by  reafon  of  the  appearance  of  the  defendant,  and  otherwife  not,  but  (hall  be 
put  to  his  writ  of  error.  Br.  Uilagary,  pi.  28.  cites  37  H.  6.  i7.-  ■  *Andif  tbe  defjndam  appears, 
4ind  no  exigent  is  returned f  and  tbe  defendant  pleads,  and  after  exigent  is  returned,  we  may  reverfe  it ; 
and  fo  her&i  Ibid.  But  per  Moile,  where  the  defendant  pleads ,  and  bas  fuperfedeas  befarey  there 
we  cannot  write  to  certify  the  exigent ;  for  it  fhall  be  void.     Ibid.  Per  Danby,  \\ fuperfedeas 

comet  to  tbefherijf  after  4  exaflus,  and  after  xXit  Jhoiff  demtinds  bim  at  another  county,  and  outlaws  him, 
this  (hall  be  reverfed  in  this  court  of  C.  B.  and  fo  here ;  and  if  the  pariyjbevs  the  fuperfedeas ^  and 
prays  remedy,  it  (hall  be  amended.     Ibid.  -One  was  returned  outlawed  upon  an  ^xigent^ 

and  yet  he  had  purchafed  a  fuperfedeas  of  record  \  he  did  not  come  at  the  day  of  the  return  of  the 
faid  exigent,  but  in  another  term  after  be  came,  and  pleaded  this  mattir ;  and  thereupon  the  outlawry 
was  reverfed  without  fuing  a  writ  of  error.  And.  36.  pi.  93.  Hill.  4£liz.  Anon,  and  faysfuch 
record  lyas  Mich.  6  H.  8.  Rot.  243.  in  Bank,  by  one  John'Skewis. 

One  'vas  outlawed  in  debt,  where  a  fuperfedeas  of  record  was  delivered  to  tbefheriff  before  tbe  av/ardm 
''%  9/*/^  exigent;  it  was  held  that  the  party  Ihould  avoid  the  fame  by  plea.  .  .4  Le.  2Z« 

pi.  71.  Mich.  i8£liz.  C.  B.  Taylor's  cafe.  .4  Le.  186.  pi.  289.  S.C.  in  the  fame  words. 

■     '  Ibid.  Z09.  pi*  337-  Mich.  19  Eliz.  S.C*  in  the  fame  words. 

3.  A  man  is  outlawed  at  tbifutt  of  the  party^  which  party  fued  f  ^86  1 
by  attorney  who  had  no  warrant  \  this  is  error,  and  (hall  be  reverfed  xhcloal's 
\>y  writ  of  error,  and  not  hy  plea;  for  he  may  have  warrant  in  the  Dig,  of 
chancery,  which  cannot  appear  of  record  in  bank,     Br.  Utlagary,  Writs,  lib  • 

pi.  II.  cites  II  H.  4.  34.  A'sX*-* 

S.C. 

4.  If  the  exigent  hears  tefte  before  the  l^h  day  of  the  plurUs  ca^  s.P.inC.B« 
fias^  this  may  be  reverfed  in  banco  by  plea  upon  the  view  of  the  re^  TijcUial's 
(ords  without  writ  of  error.  Br.  Utlagary,  pi.  U.  cites  Ii  H.>^.  34.     ^Jits^^ui,. 

II.  cnp.  4.  f.  5.  cites  Mich.  4  H.  4.  19. 19  H.  6.  44.  and  39  H.  6.  29* 

5.  An  infant  outlawed,  and  he  who  was  not  within  the  \feas  at 
the  time  of  the  outlawry,  may  avoid  it  by  plea  without  writ  of  er- 
ror; per  Hank.     Theloars  Dig.  of  Writs,  lib.  ii.  cap.  4.  f.  6, 
cites  Mich.  3  H.  5.  Utlagary,  11. 

6.  It  was  held  per  Cur.  except  Babingten,  that  where  one  is  out- 
lawed, and  it  appears  of  record  that  there  were  but  two  capias's 
awarded^  if  he  comes  the  fame  term  that  the  exigent  is  returned,  the 
outlawry  (hall  be  annulled  without  writ  of  error.  Theloai's  Dig. 
of  Writs,  lib.  11.  cap.  4.f.  10.  cites  8  H.  6.  38.  and  n  H.  6.  67. 
33  H.  6.  45.  and  37  H.  6.  19.  but  cites  Mich.  5  £.  4.  ii6. 
contra. 

7.  If  one  be  indiSfed  and  outlawed  in  one  county^  and  isfuppofed  by  S-P.  Fititi. 
the  indi£iment  to  be  abiding  in  another  county^  and  no  capias  iffues  ^^  j^'^citef 
\nto  the  county  where  he  is  abiding j  the  outlawry  ihall  be  annulled  15H.  6,— 
without  writ  of  error.    Theloai's  Dig.  of  Writs,  lib.  ii.  <:ap.4.  Br.utia- 

f.  II.  8ary*Fi-34* 
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cites  39  H.  r.  II.  cites  Trin.  II  H/  6.  67.  19.  but  cites  39  H.  6.  contra» 
6. 1,  contra  ^nd  that  the  words  of  the  ftatute  of  8  H.  6,  cap.  10.  (hall  be  fo 
SSJTand    intended. 

Chokci  tl»t  if  one  comes  by  capias  utUgatum  and  is  outlawed  in  one  county  where  he  dweUs  in 
another  county,  and  no  proclamation  is  made  in  the  county  where  he  inhabits,  the  outlawry  is 
void  I  and  yet  it  (hall  not  be  reverfbd  without  writ  of  error. '  S.  P.  Theloal's  Dig.  of 

Writs,  lib.  ii.  cap.  4.  f.  iS.  cites  11  H.  6.  and  iz  H.  6.  8.  and  fays  it  was  agreed  by  the  court. 
But  it  was  lield  by  Rufley  and  Jenny,  in  B.R.  tliat  one  outUx'Ufedof  fehny  upon  the  capias 
Utlagatum,  my  fay  that  be  was  abiding  in  anoiber  vill  in  the  fame  county,  ahffue  boc,  that  then  it  anyfucb 
vill  M  tbifamt  county  as  itfuffft'fedbytbt  intTt^tmnt^  without  being  put  to  fue  writ  of  error.    Theloal's 

Dig.  of  VVrits,  lib.  1 1,  capl  4.  f.  ai,  cites  Mich,  aa  E.  4.  37. S.P.  Ibid.  S.  15.  cites  39 

H.6.I. 

8.  But  in  B.  R.  in  appeal^  one  fuppofed  to  be  dwelling  at  Chejler 
and  outlatued^  was  not  admitted  to  fay  that  no  capias  ijfued  againft  him 
in  the  county  of  Chejler^  and  fo  to  avoid  the  outlawry  without  writ 
of  error.  Thcloal's  Dig.  of  Writs,  lib.  11.  cap.  4.  f.  if.  cites 
Mich.  19H.  6.  2. 
Utb  a?*^^  9*  ^^  ^^  *^  outlawed  by  name  of  y.  prior  ofC,  in  the  county  of 

pi.  34.  cites  ^'  fl^^l  «^^  f^y  ^^^'  ^^^^^  i^  "^  A^^  j^r/Vr  in  the  county  of  K.    but 
99  U«  6. 1,    may  fay  that  he  is  y*  prior  of  C.  in  the  county  of  S.  abfque  hoc^^  that 
he  IS  prior  of  C.  in  the  county  of  K.  Br.  Error,  pi.   106.  cites 
19  H.  6.  I.  [39  H.  6,  1. 1.  pi.  2.] 

10.  One  was  returned  qui nto  exailus^  who  came,  znd  faid  thai  he 

had  rendered  himfelfin  the  hall  before  the  fifth  county^  and  this  render 

was  found  in  the  roll^  by  which  the  plaintiff  was  put  to  count  againft 

him,  and  he  was  not  put  to  writ  of  error.     Theloal's  Dig,  of 

Writs,  lib.  II.  cap.  4.  f.  13.  Mich.  21  H.  6.  Udarie  36. 

ButFortef-        1 1.  One  who  comes  in  by  capias  utlagatum^  mv^y  fay  that  there  are 

cue  15  of       fy^^Q  Dales f  and  none  without  addition^  &c.  to  avoid  the  outlawry 

ih  It  where    without  writ  of  error.     Theloal's  Dig.  of  Writs,  lib.   i|.  cap.  4, 

one  w.  D.    f.  14.  cites  Mlch.  22  H*  6.  26. 

of  tuch  a 

parifli,  in  fuch  a  county,  gent,  is  outlawed,  it  is  no  plea  for  him  tn/^r,  tftai  //•  »•»  are  diverfe  ^Uh 
in  the  fafhe  parijhf  and  that  he  is  tdfidinfr  in  one  of  them,  to  avoid  Che  outlawry  withoui  writ  of  eiror  i 
for  he  fliaU  be  intended  the  fatpe  perfon,  and  becaufe  the  outlawry  (hail  he  reveifed  againft  all, 
he  ought  to  have  writ  of  error*  Theloal's  Dig.  of  Writs,  lib.  11.  c;jp.  4.  f.  15.  cites  30 
H.  6.  a. 

r  '^87  1  '^*  ^o^^  P^^  Afhton  and  Moile  J.  that  he  who  comes  in  u|>on 
s  P  lb  d  outlawry  at  the  day  of  the  return  of  the  writj  (hall  rcverfe  it  by  plea 
pi.  6*7.  cites  in  matters  apparent^  zs  fuperfedeas^  omiffion  ofprocefsy  .&c.  Br.  Ut'7 
4  £.  4. 43.    lagary,  pi.  2.  cites  33  H.  6.  i.  45. 

■—S  p.  So 

forotlier  M)ff<rtf|^^^/i^  it*  the  record  \  and  yet  in  fome  cafes  Come  hold  Chat  in  another  term  (he  de- 

lendaot  is  driven  to  his  writ  of  error.  Co.  Litt.  259.  b. 

S,  P.  unlcfs  13.  Contra  of  matter  infaSij  as  deaths  mifnofmer^  infirifonmentj  at 
oiZion^^^  the  time  of  the  outlawry,  &c.  for  of  thefe  he  is  put  to  his  writ  of 
and*  here' fl  error  j  but  oihinvife  it  is  in  ♦  J5,  ij.  «  it  is  iaid  there^  Br.  Udagary^ 

favor  em  pi,  2.   CltCS  33  H.  6,  I.  45. 

vita,  ho  ' 

may  plead  it.    Co.  Litt.  259.  b.  It  feems  generally  agreed,  that  by  the  common  law  in 

favorem  vies,  an  outlawry  of  treafon  or  felony  might  be  avoided  by  plea  that  the  defendant  wa| 
in  prifon,  or  in  the  king's  fervtce  beyond  fea,  &c.  at  the  time  of  the  outlawry  prcnounced 
againft  him.  z  Hawk.  PI.  C.  460.  cap.  50.  f.  6.  But  the  Serjeant  fays,  betakes  ii  to  be  generally 
agreed,  that  no  outlawry  for  any  other  crime  (againft  a  party  rightly  dcfcribcJ)  can  bewoided  hf 
iheplca  of  any  roatror  of  fa^  V^iatfocvcfj 
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lUt  It  was  faid,  that  upon  ioptat  utlagaium^  be  ^all  have  tlie  matters  in  fa£^  by  way  of  plei  in 
reverfal  of  the  ooiUwry ;  qiixre  indej  for  it  was  doubted  the  fame  year,  fo.  51.  per  Alhton 
and  Moile,  and  that  of  being  btyoHdj'a^  he  fliall  not  allege  it  by  plea,  and  fay  ihM  he  was  beyond 
fea,  &c.  and  pray  the  feai  of  his  captain  t«  ceitify  it ;  for  thib  is  matter  in  faA.  Br.  Utlas^^ryi  pL 
%,  cites  33  H.  6.  I.  45. 

•  S.  P.  Br.  Utbgnry,  pi.  67.  cites  4  E.  4.  43. 

14.  It  was  agreed  by  A(hton  and  Moyle,  that  a  man  cannot 
avoid  an  outlawry  by  faying,  that  at  die  time  of  the  outlawry  he 
was  in  the  fer  vice  of  the  king^  or  that  the  plaintiff  was  then  dead,  &c,    • 
without  writ  of  error.     Theloal's  Dig.  of  Writs,  lib.  ii.cap.  4. 

f.  16.  cites  33  H.  6.  45. 

15.  A  man  may  fay  that  ir»/  tielvill^  without  writ  of  error. 
Theloal's  Dig.  of  Writs,  lib.  11.  cap.  4.  f.  15.  cites  33  H.  6.  51. 
contra  M.  39  H.  6.  i. 

1 6.  The  original  was  againft  Jo.  E.  nuper  de  C.  in  com.  H,  gent,  aP 
dicius  Jo»  E,  nuper  de  parochia  SanSli  dementis  extra  barram  gent. 
and  the  exigent  was  Jo.  E.  nuper  de  parochia  Sandfi  dementis  extra 
barram  gent,  aP  di^us  Jo.  E.  nuper  de  C.  in  com.  H.  gent,  for 
which  prepofterous  variance  it  was  held  that  the  outlawry  (hould  be 
reverfed  without  writ  of  error.  Theloal's  Dig  of  Writs,  lib.  Ii. 
cap.  4.  f.  24.  cites  Mich.  38  H.  6.  3. 

17.  In  the  return  of  the  (herifF,  it  appeared  that  the  %th  county 
was  held  Monday  the  iJ^th  day  ofO£foberj  where  there  was  not 
any  fuch  Monday  14  of  October,  by  which  the  outlawry  was  re* 
verfcd  by  Prifot,  without  any  writ  of  error.  Theloal's  Dig.  of 
Writs,  lib.  11.  cap.  4.  f.  25.  cites  39  H.  6.  Error  41. 

18.  It  was  agreed  per  Cur.  that  a  man  Jhall  not  have  any  plea  ^-  **•  ^^''*'* 
upon  capias  utlagatumy  which  Jhall  avoid  clearly  the  outlawry  againjl  ^*p"*  *^'^!* 
all  perfons ;  and  therefore  where  parcel  of  the  addition  given  by  the  •  BrA'tu- 
ftatute  of  I  H.  5.  is  omitted^  the  party  is  put  to  his  writ  of  error.  Z^Vf*  pi- 
Theloal's  Dig.  of  Writs,  lib.  ii.  cap.  4.  f.  18.  cites  Mich.  ^39  |^c-1  p. 
H.  6.  I.  and  12  H.  6.  8.  and  (ays  this  cafe  was  agreed  by  the  bV.  Error/ 
court.  pi.  to6. 

cites  19  K. 
6.  I.  init  (ays  a  mnn  may  have  plea  which  does  not  d'fprove  the  outlawry  clearly,  as  to  Uf 
il»t  there  is  another  perfcai  of  the  fame  name,  ice.  If  the  county  be  omitted  in  the  addition, 

and  he  comes  the  fame  term  that  the  exigent  is  returned,  the  outlaury  fhall  be  annulled  vvithouL 
writ  of  error.  Theloal's  Dig.  of  Writs,  lib.  ii.  cap.  4.  f.  xo.  cites  Hill.  8  H.  6.  38.  and  11  H,  15. 
67.  33  H.  6. 45.  and  37  H.  6.  19.  but  cites  Mich.  5  E>  4.  116.  contra. 

1 9.  Certiorari  ifuied  to  the  coroners  of  the  county,  &c.  to  ctrtify  j/"  *  f  9  8  8 1 
any  outlawry  was  againjl  T.  C.  and  to  certify  whaty  when^  and  r^-c 
how ;  and  matter  of  outlawry  was  certified,  and  this  was  fcnt  into  nun  be  ew- 


hc  did  not  appear,  by  which  it  was  awarded  that  he  fhould  be  out-  out  m^etr»^ 
hwed,  and  capias  utlagatum  was  awarded ;  and  after  came  Jenney,  ^f^*  *"*^ 
and  faid  that  the  outlawry  is  not  good  ;  for  //  dors  not  appear  when  c^e"a? 
the  4/A   county  was  held,  nor  in  iihat  action  the  outlawry  was  pro^  the  day  of 
noun:ed,  nor  that  exigent  was  avjarded-,  therefore  it  (hall  be  intended  ^***  return 
Aatno  exigent  was  awarded,  and  prayed  (uperfedeas,  becaufe  cr-  gem* but' 
ronice  cmanavit.     And  by  the  beft  opinion,  //  /hall  be  taken  the  after,  ho 
beft  for  the  kidg.  and  that  exigent  was  awarded^  and  that  the  4  coun^  ^^^^  "<»* 

ties 
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^^7  writ  /,Vj  wb^re  hiUj  and  he  demanded  2t  them,  and  that  it  was  upon  a  cer- 

and  not^hf  tain  Original  j  and  if  it  was  otherwife,  vet  it  is  good  till  it  be  re- 

vay  of  an-  verfed  by  errors  for  it  cannot  be  otherwife  redrefied  than  by  writ  of 

fwerj  for  crrcr.    Br.  Utlagary,  pi.  45.  cites  5  E.  4.  n6. 

tbu  tt  gtoj  c»     rf      •  ^  -9 

fof  the  kln^.     Ibid. 

20.  If  a  man  by  exigent  be  demanded  twice  in  the  time  of  one 
Ungy  and  three  times  in  the  time  of  another  king,  and  thereupon  out- 
lawed, this  is  reverfible  by  writ  of  error,  becaufe  the  writ  was 
abated  in  fad  by  the  death  of  the  king ;  but  not  by  plea.  The- 
loal's  Dig.   of   Writs,   lib.   ii.  cap.  4.  f.  26.  cites  Mich.   7 

H.  7.  5-  .  «      . 

21.  Note  that  if  a  man  be  outlawed  in  B*  R.  without  original^ 

this  may  be  rev  erf ed  there  the  fame  term^  and  contra  in  another  term  ; 

for  there  the  party  is  put  to  his  xurit  of  error^  for  the  outlawry  is  not 

void.  Br.  Utlagary,  pi.  78.  cites  11  H.  7.  4. 
S.  c.  cited  22.  An  indictment  fir  murder  was  found  againft  E.  and  an 
II  Rep.  41.  exigent  awarded^  but  he  died;  6>  that  he  was  not  convided  or  at- 
calf's'^'^'  tainted.  His  executors  brought  a  writ  of  error  to  reverfe  the  award 
cafe,  fnys  of  the  exigent,  becaufe  the  king  being  intitled  by  matter  of  re- 
k  was  ad-  cord,  the  exigent  muft  be  avoided  by  matter  of  as  high  a  nature  ^ 
the  writ  of  ^^^  ^^"ce  the  words  of  the  general  writ  of  error  are  (oi  judiciuoi 
error  well  inde  redditum  fit)  which  it  was  not  in  this  cafe,  they  (hall  have 
lies,  be-  Jprcial  writ  reciting  all  the  fpecial  matter  as  by  the  precedent  ap- 
thc award  pca^s.  5  Rep.  III.  a.  in  foxley's  cafe,  cites  18  H.  7.  B.  R. 
of  exigent     Eaton's  Cafe. 

his  goodi 

and  chattels  were  forfeitedi  though  the  principal  judgment  never  was  given* 

Theloal's  23.  If  a  man  is  returned  outlawed,  and  it  does  not  appear  that  it 

^:  °^  was  per  judicium  coronaf  the   defendant  fljall  avoid  it  by  way  of 

lib  "1  /.  pl^9  without  writ  of  error ;  and  yet  in  London  the  recorder  gives 

cap.  4.  r.;  the  judgment  upon  the  outlawry  by  cuftom,  and  the  coroner  often 

23.  cites  jj  ^Qf  prefcnt.    Br.  Utlagary,  pi.  31.  cites  21  H.  7.  33. 

Judgment  in  outlawry  was  iA.o per  j'Mliaum  ^.  B,  t^  C.  atrngtr*  but  omtt  comuttor*  *wi  alfo  the 
words  comttaiui  prtcdiSli.  The  comC  held  clearly  that  both  were  error;  hut  the  doubt  was,  if 
it  (hould  be  reverfeJ  before  writ  of  error  brought.  Montague  thought  it  Ihould,  becaufe  there  is 
not  any  judgment ;  for  armigcri  cannot  pronounce  an  outlawry,  and  there  caiuiot  be  error  ia 
judgment  where  no  jud(;ment  is.  But  D(x)cridge  and  the  prothoaotary  faid  it  ought  to  be  avoided 
by  writ  of  error  by  the  courfe  of  the  court,  though  judgment  be  void;  and  fo  a fuperfedeas  was 
brought  to  ftay  the  execution  till  error  be  brought  and  the  judgment  avoided*  Palm.  43.  Micb. 
17  Jac  B.  R.  Anon. 

24.  An  outlawry  in  B.  R.  cannot  be  reverfed  by  plea,  but  ought 
to  be  by  writ  of  error.  It  was  fo  held  by  the  juftices  \  and  the 
clerks  faid  that  fo  was  the  courfe  always.  Cro.  £•  274.  pi.  2.  HilL 
34  Eliz.  B.  R.  in  Marfh's  cafe. 

25.  When  one  is  malicioufly  and  vexatioujly  outlawed  in  privatty 
who  appears  daily,  and  may  be  taken,  we  ufuaily  reverfe  the  out- 
lawry upon  motion  j  per  Wythens.  Comb.  19.  Pafch.  2  Jac.  2« 
B.  R.  Anon. 

26.  Exceptions  were  taken  to  an  outTawry  of  baron  and  feme  ^ 
I  ft,  becaufe  the  wife  cannot  be  outlawed,  but  waived.     2dly,  Be* 

[^Qq  1  caufe  it  was  comparuit  for  comparueruntm    It  was  doubted  whether 
^    ''  ^^  this  outlawry  might  be  fet  aftde  by  way  of  exceptions  on  a  motion. 
The  clerks  of  the  court  affirmed  that  by  the  courfe  of  the  court  in 

the 


(Htlatovg*  389 

the  fame  term  It  mightj  but  not  in  another,  without  a  writ  of  »error. 
The  court  bailed  him;  but  faid^  he  muft  appear  in  perfon  next 
term,  and  fo  affign  his  errors.  3  Bulft,  2i2|  213.  Trin.  14  Jac. 
Anon. 

27.  R.  was  outlawed  for  felony  before  the  general  pardon^  which 
pardoned  hath  the  outlawry  ana  the  felony.  The  lord  entered  upon  hi$ 
lands  for  an  efcheatj  (it  feems  it  was  before  the  pardon)  fo  that  he 
was  fain  to  bring  a  writ  of  error  to  reverfe  the  outlawry,  that  he 
might  be  reftored  to  his  lands.  Freem.  Rep.  369.  pi.  476.  Trin. 
1674.     The  King  v.  Richards. 

28.  In  dower-i  occ.  the  tenant  pleaded  in  abat/menij  that  in  fuch  a 
term  hefued  the  demandant^  per  nomen  de  J  ana  Draycote  tunc  nuper  de 
L.  in  com  D.  and  ihe  not  appearing,  fhe  was  waived-^  i^c.  unde  petit 

judicium'^  &c.  The  demandant  replied^  that  die  impetrationis  brevis 
originalis,  upon  which  the  outlawry  was  had,/&/  wa$  commorant  at 
S.  in  Oxfordjhire^  and  tr overfed  that  jhe  was  commorant  then  at  L* 
aforeiaid*  And  upon  a  demurrer  to  this  replication  it  was  infifted 
for  the  tenant  that  though  die  outlawry  might  for  this  reafon  be 
erroneous,  yet  it  was  not  void,  nor  voiaable,  but  by  writ  of  error, 
or  by  avermeut  upon  the  outlawry  roll  by  the  party,  who  ought  to 
come  in  in  cuftody,  and  not  by  the  plea  or  the  party  in  this  collateral 
aSiion.  And  the  Court  held  the  replication  not  good,  and  that  the 
matter  of  it  was  not  pleadable  in  this  collateral  adion,  and  that  the 
outlawry  (hall  be  in  force  till  reverted  in  a*  proper  manner.  Lutw* 
39.  Hill.  1 1  W.  3.  Draycote  v.  Curfon. 


(H,  b)     Reverfed.     In  relbedl  of  Appearance  or 

Superfeaeas. 

I.     TiyfJINPERNOR  in  appeal  was  put  in  exigent  by  default  ^i.UtlAga- 

•^'^  of  the  party  J  who  rendered  himfelf^  and  made  fine  ^  and  it  was  ^^  P^-  ^'^ 
not  inrolled\  and  after  the  exigent  was  returned  outlawed^  and  the  Br^'super- 
defendant  hvOM^tfuperfedeasfealedy  and  writ  of  error  to  annul  the  feacjs,|)l.^ 
outlawry,  and  the  feal  was  broken^  and  bore  date  in  the  fame  term  c-tcs  s.  C 
in  which  he  was  outlawed^  hut  it  was  htfore  the  outlawry  pronounced^ 
and  the  writing  well  known,  and  the  ica!  in  part  of  the  point  well 
known,  and  therefore  the  outlawry  was  reverfed,  and  he  reftored, 
and  fo  it  feems  xhtfuperfedeas  was  never  delivered  to  the  fheriff.     Br. 
Error,  pi.  40.  cites  8  H.  4.  y. 

2.  If  a  man  be  outlawed  where  he  hasfuperfedecn^  it  is  error.  Br.  S.  P.  wiicre 
Error,  pi.  48.  cites  1 1  H.  4.  34.  ^^« °"^*';*'- 

10  of  July,  and  the  fuperfcdeas  bore  date  the  13  Tpty,  an  J  prayed  that  the  outlawry  be  annulled, 
and  the  plaintiff  being  demanded,-  and  making  dcfa\Jt,  the  coutt  awarded  that  he  t^ke  nothing  by 
his  writ,  and  defendant  had  reftitution  of  his  goods.     Br.  Utlawry,  pi.  5.  cites  7  H.  4.  i. 

In  fuch  cafe  he  (h^U  anfwer,  and  the  outlawr)'  (hall  be  held  as  null.     Br.  Utlagaiy,  pi.  14.  cites 
12  H.  4.  18.  per  Hankc— S.  P.  Br.  Utlagary,  pl/21.  cites  19  H-  6.44. 

3.  In  trefpafs  it  was  in  a  manner  agreed,  that  where  exigent  '^^hfcr^tht 
iffues^  and  the  defendant  fues  fuperfedeasj  and  does  not  deliver  it  to  the  "*:*"  ^^'^ 
J^enjfi  and  he  is  outlawed  after,  yet  this  mail  not  grieve  hmi,  by  the  dcfcn- 

reafon 
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dant  pnr«     reaibn  of  the  fuperfedeas.    Bn  Utlagary,  pL   XS*  cites   14  H« 

chafes  a  fu-    .  ^  ^7. 

but  does  not  deliver  it  to  the  (heriff  before  the  quiiUo  exa^his ;  yet  if  lie  is  returned  ouclawed,  ie 
Ihall  be  reverfed  for  that  reafon«    Mo.  73*  pK  199.  Trin.  $  Eliz.  Auon. 

r  'IQO  1  4*  ^^^^^  was  ai&gned,  that  where  2  capias* s  ad fatisfaciendum  if- 
^  ^'  •*  Jucd  againft  J,  S,  and  iipon  this  2  exigents j  and  the  defendant  was 
outlawed  notwttbjlandingfuperfedeas  of  record^  and  the  Jheriff  re^ 
turned  that  the  Juperfedeas  was  delivered  to  him  before  the  $th  county  i 
and  alfo  it  was  alleged  by  matter  in  fa^y  that  the  fuperfedeas  was 
delivered  to  the  jheriff  before  the  ^th  county  \  and  for  this  caufe  the 
outlawry  was  reverfed.    Quod  nota.    Br,  Error,  pi.  155.  cites  5 

E.  4^  5-  , 

5.  The  Jheriff  returned  upon  the  exigent  before  the  5th  county, 

that  the  defendant  had  delivered  him  a  Juperfedeas ;  and  thereupon  a 
certiorari  IfTued  to  the  coronerst  who  returned  that  the  defendant 
had  not  appeared,  nor  produced  any  fuperfedeas,  but  was  outlawed  ; 
yet  the  fuperfedeas  being  of  record^  the  juftices  held  the  outlawry 
void.     Mo.  73.  pL  199.  Trin.  6  Eliz*  Anon. 

6.  Plaintiff  having  commenced  a  proceeding  to  outlawry  againft 
defendant,  defendant  gave  notice  to  plaintiff  that  he  had  appeared^  and 
obtained  a  Jiiperjedeas  to  the  exigent.  Plaintiff  fearched  at  the 
compter^  and  no  Juperjedeas  being  allowed  there^  defendant  was  re^ 
turned  outlawed,  who  moved  to  fet  afide  the  outlawry.  On  {hew- 
ing caufe  defendant  alleged  he  had  entered  an  appearance  with  the 
exigenter  ;  but  that  appeared  to  be  unneceflary,  and  a  novel  impo- 
fition  by  the  exigenter,  whofe  appearance*book  is  two  years  old  only. 
The  Court  held  that  the  Jtfperjedeas  is  in  itjelfan  appearanccy  ifde^- 
livered  to  the  Jheriff  before  the  return  of  the  exigent  j  but  that  not 
having  been  done  in  this  cafe,  defendant  is  regularly  outlawed. 
Barnes's  Notes  in  C.  B.  224*  225.  Mich.  11  Geo.  a.  Peach  v. 
Wadland* 


(I.  b)     Reverfed  for  what.     Variance. 

S.P.The.    i*  pORT.  faid  that  an  oudawry  was  reverfed  lately,  becauie  it 
loarsDis.  *    was  dcckwra^  inftead  of  dockawre.    Br;  Variance,  pi.  oo. 

t^"%  cites  21  H.  6.  7. 

4.£  »9.     *       2.  A  man  v/as  natned  A.  in  the  original^  and  B.  in  the  exigent  i 

cites  Mich,    wherefore,  by  opinion  of  the  court,  it  is  error,  becaufe  tiiere  was 

u  U.  6. 8.  |^Q(  2Xiy  original  which  warranted  the  exigent  againft  B.     Brooke 

iays  it  feems  to  him  that  this  was  in  the  name  of  baptifm^  and  not  in 

the  firnamei  and  therefore  clear  matter.     Br.  Error,  pi.  172*  cites 

16  £•  4*  9* 

3.  In  the  original  the  perfon  outlawed  was  named  Launcelot^  and 
in  the  exigent  Lancelot.  The  outlawry  was  reveried.  ,Cro.  E.  50, 
Mich.  28  ic  29  Eliz.  B.  R.  Lancelot  v.  Johns. 

4.  In  trefpajs  by  G.  againft  S.  the  original  writ^  and  all  the  judi^ 
cial  procejs  thereupon^  are  directed  Hct^Com  Wigorn^  andi«   tba 

flaar^s 


filacir^s  roll  in  the  margin^  it  is  Heriford;  and  in  the  body  of  the 
roll  it  is  et  praedi£t.  G.  obtulit  fe  quarto  die  poft.  £t  vicecomes 
modo  mandat  quod  pracdi6l.  S.  non  eft  inventus,  &c,  Ideo  prasceptum 
eft  vicecom'  &c.  and  at  the  capias  returned,  it  is  entered  in  the  roll 
as  before,  viz.  Hereford  \  yAitttzs  the  capias  is  directed  vicecom* 
Wigorn'  as  it  odght  to  be.  Day  was  given  to  maintain  the  out- 
lawry, and  a  recordatur  of  what  eftate  the  roll  was  in  then,  for 
doubt  of  amendment  by  rafure,  &c.  was  made  at  the  prayer  of  thie 
defendant's  counfeK  2  Le.  lao.  pi.  i66.  Hill.  30  Eliz.  C.  B* 
Grove  v.  Sparrc. 

5.  Error  to  reverie,  an  outlawry  in  trefpafs.  ift.  The  plaintiff 
in  the  original  was  named  Barnesy  and  in  the  exigent^  Bernes  i  lb 
an  (e)  for  (a).  Gawdy  held  it  no  error,  becaufe  it  was  in  the  name 

of  the  plaintiff.    Fenner  contra;  for  the  exigent  iffued  at  the  fuit  f  '2QI  1 
of  a  wrong  perfor.    adlv.  The  original  was  hlaha  fua,  and  the 
exigent  was  blada;  and  this  was  held  a  plain  variance,  and  the  ouf<* 
lawry  reverfed.    Cro.  Eliz.  240.  pi.  lO.  Trin.  33  Eliz.  B.  R. 
Elfden  and  Page  v.  Barnes. 

6.  The  defendant  was  indited  by  the  name  of  W.  J.  George^  and 
in  the  exigent  he  was  named  JV.  George^  leaving  out  J.  and  upon  a 
writ  of  error  to  reverie  this  outlawry,  Coke  Ch.  J.  held  it  apparent 
error.  Roll.  Rep.  313.  pi.  23.  Hill.  13  Jac.  B.  R.  The  Kang  v. 
George. 

7.  Error  afligned  was,  becaufe  in  the  original  writ,  and  all  the  P^^""-  '*«• 
proceedings,  flie  is  named  Agnes  Gargrave  rf  Kingjley  in  comitat.  fhc^cxigcnt 
£bor«     And  in  the  exigent  flie  is  named  nuter  de  Kingjley.    This  was  Oar- 
was  held  to  be  caufe  of  reverlal.     Cro.  J.  576.  pi.  4.  Trin.  18  Jac.  grave  de 
B.  R.  Gargrave  V.  Maricham.  .   ^;^'^' 

Kittzjlj:  and  that  this  variatioa  in  the  letter  (g)  made  it  eiror^  and  for  that  reafon  it  was  ra- 
vened. 


(K.  b)     Reverfed  for  what.     Wrong  Abbreviation. 

I.  /*\N£  outlawed  moved  to  reverie  the  oudawry  upon  diefe 
^^  exceptions,  ift.  Inftead  of  proxim^  there  is  ufed  px.  for 
an  abbreviation  of  it,  without  any  dajb.  adly,  Inftead  of  infra  fcr* 
the  abbreviation  of  infra  fcriptam,  there  is  ufed  infra  fr.  And  for 
thefe  exceptions  it  was  quaihed.  Sty.  182.  Mich.  1649.  Cof- 
well's  cafe. 

2.  W.  yfzs  outlawed  in  an  aAion  of  trefpafs.  It  was  moved  to 
reverie  the  outlawry,  becaufe  in  the  exigent  it  was  utleft.  being  put 
for  an  abbreviation  of  utlagatus  eji\  and  upon  this  exception  it  was 
reverfed.    Sty.  227.  Trin.  1650.  Cuftodes  Libert.  &c.  v.  White. 

/See  the  ftatute  of  4  Geo.  2.  cap.  26.  and  6  Geo.  2.  cap.  14.  as  to 

Abbreviations. 


Vou  XXIL  F  f  (L.  b)  R<-. 


391  Qtlaiot?* 


(L.  b)     Reverfed  for  what.    Falfe  Latin. 

I.  U  RROR  to  rcvcrfe  an  outlawry.  The  error  afligned  was^ 
-^  becaufc  the  capias  was  Efle  Eamundo  Anderfon^  fo  as  71  was 
wanting \  for  the  tefte  is  the  warrant  of  the  writ}  and  fo  it  is  of 
judicial  writs ;  and  therefore  the  outlawry  was  reverfed.  Cro, 
£liz.  592.  pi.  31.  Mich.  39  &  40  Eliz,  C.  B«  Grondy  v^  If-i^ 
charn* 

2*  Error  to  reverfe  an  outlawry  in  debt  after  judgmaU,  The 
firft  error  affigned  was,  becaufe  the  writ  of  exigent  being  dire&ed  t# 
the  fieriffs  ef  the  titf  9/  Lincoln^  the  writ  is  quod  capias  corpus 
ejuSj  ita  quod  habeas  corpus  ejus ;  whereas  th^  being  2  iherifisy 
the  writ  ought  to  h^ve  been  capiatis  ^  haieatis.  Sed  non  alloca* 
tur  i  for  tfaey  both  hp  but  one  officer  to  the  court;  and  although  in 

s*c"'  'i*'   '^'  ^^  ^f  '^^  '"^^^^  '^  '^  ''^  ^"^  habeatis  ibi  hoc  breve,  yet  there  i» 
3Jp/^       no  repuenancy;  for  it  is  good  both  ways.    Cro.  J.  576.  (J.  4. 
Trin.  10  Jac.  B.  R.  Gfargrave  v.  Markham. 

3«  Another  error  affigned  was,  becaufe  the  writ  mentions  fuas  re-* 
cuperavit  verfus  eunsy  where  it  ought  to  have  been  earn :  And  it 
was  held  that  diis  was  fufficient  caufe  to  reverfe  the  outlawry* 
Cra  J.  576.  577.  pL  4.  Trin.  18  Jac.  B.  R.  Gargrave  v. 
Markham. 

[902  1      ^*  ^^  another  error  affigned  was,  diat  it  was  infra  nminatay 
v7    J  Sni^^^  n^  infro  MMfi#w49#>v.  Ton  ^.  €f\r  an  A^.i  and  thercforc  it  was 


902  1      ^*  ^^  another  error  affigned  was,  diat  it 
"^^    ^  infte^  of  infra  nominata^  tsm  N.  for  an  M.] 
reverfed.    Palm.  122.  S.  C. 


5*  And  anodier  error  was  wamata  for  waviata ;  and  therefore  it 
was  reverfed.    Ibid.  S.  C. 
JLitt.Itq>.^       6.  An  outlawry  was  reverfed,  becaufe  die  writ  wzspnecipimus 
250.  s.  c.    //^/^  where  it  fhoiud  be  praecipimus  vobisy  it  being  to  the  iherifis  of 
London.    Het.  93,  Pafch.  4  Car.  C.  B.  Anon. 

*7.  One  was  outlawed  after  Judgment  in  debt;  exception  was 
taken,  that  the  writ  to  the  {heritf  was  pracipipinms  vobis^  inftead  of 
pracipimus  vobisy  and  die  year  of  the  Lord  is  in  figures,  RoD 
Ch.  J.  laid,  if  the  word  be  prsecipipimus,  then  there  is  no  command 
to  tbejberiff'y  for  that  word  fignifies  nothing ;  therefore  let  the  out- 
lawry be  reverfed,  and  judgment  affirmed.  Sty.  334.  Trin.  1652. 
Griffidi  V.  Thomas. 
And  ibid.  8«  Outlawry  for  tre(pais  was  reverfed,  becaufe  it  was  utlegatus 
fays  that      gft  for  utlagatus.   Lev.  164.  Pafch.  17  Car.  2.  B.  R.  the  King  r» 

another        ^^otms.  '  .  .      o  ^ 

was  10*  v..*w. 

vcrfed  for  the  (jnne  between  the  Kikc  amd  Plsytxr;  and  another  alfo  between  the  Kivtf 
AND  Co wLv,  for  the  iame  caufe. 

See  the  fiatute  ^f  4  Geo.  2.  cap.  26.  and  6  Geo.  2.  c^.  14.  % 

proceedings  to  be  in  EnglUb. 


(M.B)  Rca 


QtlatDt?^  39[2 


(M.  b)     Rcvcrfcd  for  what.     Error  in  the  Procefs 

and  Proceedings. 

t.  T  N  tre^(s,  it  was  agreed  that  if  a  man  be  outlawid  where  a 
^  capias  h  wanting^  he  ihall  reverie  die  outlawry  by  this  omif- 

fion  of  proceft.  Br.  Omiffion,  pi.  6«  c^es  3  H.  4.  5. 

2.  IFant  9f  warrant  of  attormy  of  iheplaintijfin  a  fuit  in  which 

die  defendant  is  outlawed  is  error.    Br.  Error,  pi.  48.  cites  1 1  H. 

4-34- 

31.  Where  the  ixigent  bears  Ujle  befort  the  4th  day  of  the  furies  Outlawry 

capias  it  is  error.     Br.  Error,  pL  48.  cites  1 1  H.  4.  34.  HyJttt^ 

exigtntf  and  btforttbi  ^b  day  is  erroi'.    Br.  Jowt^  pL  7.  dtes  33  U«  6.  42« 

4*  Trejhafs  again/l  two^  the  one  came  by  diftrefs  and  pleaded  not 
guilty^  ana  was  found  guiJtyy  and  the  other  is  outlawed  upon  exigent 
where  no  pluries  capias  is  returned  \  this  was  held  error  by  Radford. 
Br.  Error,  pi.  54.  cites  9  H.  5. 9. 

5.  Debt  a^ainft  two  who  were  oudawed,  and  brought  writ  of 
error,  becaute  the  premffes  of  the  original  was  pracipe  both  quod 
reddant  40  L  by  jomt  prxcipe,  and  ail  the  reft  was  pnecipe  the 
one  quod  reddat  20 1,  and  praecipe  the  other  ouod  reddat  20 1,  and 
therefore  the  outlawry  was  reverfed.  Br.  Error,  pi.  67.  cites 
7  H.  6.  27* 

6.  A  man  was  indiSfed  oftreffafs  by  the  name  of  J.  N.  ofD.  &c. 
of  trefpals  done  die  Jovis  proximo  p^  diem  PentecoJies\  and  it  was 
aifigned  for  error  tHat  the  day  is  not  certain-^  for  all  the  week  is 
Pentecofi.  Et  non  allocatur;  for  the  day  of  Pentecoft  is  the  Lord's 
day  only  \  by  which  he  [aid  that  in  the  county  are  D.  magna^  and 
Z>.  parvay  abfque  hoc  that  there  is  any  2).  in  the  fame  county  without 
addition  \  Prift.  And  the  opinion  of  the  court  was,  that  it  fhould 
be  reverfed.    It  feems  that  the  party  was  oudawed  upon  the  in« 
didment  1  for  fuch  exception  of  Ae  vill  is  not  good :  if  a  man 
appears  and  pleads,  and  be  condemned,  be  cannot  affign  it  for  error 
after,  as  it  feems ;  for  of  matter  in  fdSij  if  he  appears  he  ought  to    - 
plead  it    Contra  where  he  is  oudawed,  or  lofes  by  de&ult*    Note  f  '909  1 
a  diverfity  as  it  feems,  but  in  diis  pqint  35  H.  6.  and  5  £.  4.  vary.  ••  ^^^  ■■ 
Br.  Error,  pi.  69.  cites  7  H.  6.  39I 

7.  In  debt  the  exigent  was  returned  08.  Trinit  and  the  defendanf 
returned  outlawed  at  the  Sth  county  held  the  iith  day  of  July^  where 
thefirft  day  of  the  return  was  the  lOth  day  of  Juty^  ^^fi  outlaw^- 
ry,  after  thejirfi  detf  paffed  and  before  the  24  day^  ^t  wfiich  it  is 
uted  to  cerdfy  the  return ;  and  yet  ill,  and  therefore  die  outlaw- 
ry was  rtvmcd  for  this  defiuilt.  Bf.  Jours,  pL  84.  cites  31 
H«  6. 6. 

8.  Capias  was  returned  non  eft  inventus  without  more,  and  no 
name  of  thefieriffput  to  the  fi/ri/,  and  upon  this  the  defendant  waf 
oudawed,  and  therefore,  per  Cur.  it  is  error,  and  (ball  be  reverfed* 
Br.  Error,  pi.  2.  cites  26  H.  8.  3. 

F  f  a  9.  In 


J93  (tttldtotj. 

SjC. cited        g,  Jn  the  writ  of  exigent  n$ place  was  nunthfied  where  thefiariff 

in  cafe^of  ^^^  ^^  *^*''  '^^  ^^^»  f^  ^'^^^  '^^  cannot  know  into  what  court  to 
Ferrers  v.  bring  the  body.  And  upon  this  being  affigned  for  error  a  lud^- 
EngWh,      mentwas  rcvcrfcA     Cro.  E.  104.  pi!  11.  Trin.  30  Eliz.  6.  ft. 

and  ftatci      r».«r  c-. 

it  that  a       ^3Blar  V.  Stone. 

capias  ilTaed  out  of  C.  B.  in  rMs  form,  viz.  tt.i  quod  hnheas  corpus  ejus  conm  jufticiartiSf  ORUttia^ 
(apud  WeflnooaAenum}  and  this  was  revcrled  tor  error* 

tlO.  judgment  was  given  in  debt  again  ft  A.  and  i.  and  a  ca,  fa, 
ijfued  againft  A.  only^  and  he  was  outlawed,  and  afterwards  brougfic 
error  to  reverfe  the  outlawry ;  and  becaufe  it  ought  to  have  been 
awarded  againft  both,  the  court  reverfcd  the  outlawry.  Cro.  £.  648. 
pi.  3.  Hill.  41  Eliz.  B.  R.  Beverly  V.  Beverly. 

ir.  Judgment  in  debt  for  80/.  lAit /heriff  levied  20 /,  part  hyfifa. 
on  the  goods  of  the  defendant,  and  returned  the -fame  en  record^  btrt 
non  comlat  by  the  record,  whether  the  plaindii  had  received  it,  or 
no ;  afienvards  the  plaintiff  fued  forth  a  ca.fa.  for  the  whole  80  /. 
upon  which  the  defendant  was  outlawed ;  but  it  was  revet  fed  b^  a 
writ  of  error,  becaufe  it  appeared  on  the  record,  that  the  execution 
was  already  made  for  ao  I.  part  of  the  80 1.  fo  that  the  ca.  fa.  fliould 
have  been  but  for  the  60 1.  Goldfl>.  148.  pi.  70.  HiU.  43  £Uz« 
Anon. 

12.  One  outlawed  for  not  repairing  a  bridge,  was  named  in  the 

in  d£lment  and  exigent  W.  R.  miles  de  comitatu  MiddUfexy  whereas 

it  ihould  have  been  de  (fuch  a  place)  in  comitatu  Middiefexy  and 

fo  allege  (bme  place  certain  within  the  county ;  and  for  that  caufe 

the  ouuawry  was  reverfed.    Cro.  J.  616.  pi.  2.  Trin.  19  Jac.  B.  R- 

Sir  William  Read's  cafe. 

a8^™S*C**       '3'  ^^^  ^^^  afligned  to  reverfe  an  outlawr}^,  for  that  the  exi^ 

fays'thi'f  ap.  S^^  was  returned  on  the  fame  day  it  bears  date^  which  ought  not  to 

pe^ired  in      be ;  and  for  this  caufe  it  was  reverfed.    Cra  J.  660.  pi.  lO.  Hill. 

the  record,    ^o  Jac.  B.  R.  Archer  v.  Dalbie. 

and  IS  error,  '' 

becaufe  the  patty  has  all  the  Avf  to  come  in  upon  tlie  exigjcnti  and  render  bimfelf  {  and  the  out- 
lawry wasreverfed  by  agreement  of  all  thejuhices. 

14.  An  outlawry  for  high  treafon  was  reverfed,  upon  the  ex- 
ception that  it  did  not  appear  where  the  firji  court  was  held. 
1 2  Mod.  542.  Trin.  1 3  W.  3.  the  King  v.  Yates. 

15.  The  error  affigned  to  reverfe  an  outlawry  was,  becaufe  in  tbt 
fecundo  4xa&^  it  does  not  appear  where  the  county  court  was  held\ 
and  for  that  reafon  it  was  reverfed.     11  Mod.  173.  pK  15.  Eaft* 
7  Ann.  in  B.  R«  the  Queen  v.  Cope. 

« 

C  394  ]  (N.  b)     Reverfed  for  what.     Error  in  the  Pro^ 

clamations, 

Vht^h^  !•    A  N  outlawry  was  reverfed,  becaufe  the  writ  of  proclamation  did 

c^fuln  *  not  mention  to  what /heriff  the  defendant  Jhould  render  himfelf. 

Bcndu  14.  D.  206.  a.  pi.  10.  Mich.  3  &  4  Eliz.  in  cafe  of  Belly  v.  Alger, 

pi.  »5-  fays  fuch  precedent  was  (hewn  in  H.  8th*s  time. 

ii.  8.  ij:miller  V.  Godley. 

^  a.  hpr^ 


1.  A  proclamation  was  direded  to  the  flierifFagainft  J.  H-  and  the  I>.  ao6.  a. 
writ  was  returned  tali  die  ad  comitatum  meum  tentum  in  the  Jhirehalli  jJ'iJif*,  & 
fifr.  proclamationemfeciy  ac  eodemdie  ad  generalem  fejjionemy  Iff  c,  pro-  4  eHz.  S.P. 
clamationemfeci'i  &c.     This  was  pleaded  in  reverfal  of  the  outlaw-  Belly  v. 
ry,  becaufe  thefe  proclamations  were  made  at  one  day,  whereas  the  ^^g^^^L 
\yrit  was  (tribus  feparalibus  diebus,  &c.)     And  the  Iheriff'  was  outlawry 
amerced  40  s,  for  his  ill  return.     Goldib.   iii.  pi.  17.  Mich.  30  wasrever- 
&  31  Eliz.  Anon.  fed  withour 

•*  ^  writ  of 

error,  becaufe  chofe  words  (faft*  tribus  feparalibus  diebu«,  unde  una  proclamatio,  &c  were  omit- 
ted by  ttie  negligence  of  the  exigenter  ;  To  that  the  writ  did  not  bear  any  fenfe  according  to  the 
intent  of  the  flatute  of  H.  6.  Bendi.  88.  pi.  137.  Hill.  3  Eliz.  S.  C«  Che  pleadings,  aatLouc- 

lawry  reverfed. 

3.  Error  ailigned  was,  becaufe  there  was  not  any  proclamation  in 

the  county  where  Jhe  inhabited:  fed  non  allocatur;  for  it  is  not  «/- 

cejfary  in  an  exigent  after  judgment^  when  (he  once  appeared,  but 

upon  the  firft  procefs  only.     Cro.  J.  576.  577.  pi.  4.  Tria.  8  Ja^. 

'  \vi  B.  R.  Lady  Gargrave  v.  Ger^ale  Markham. 


(O.  b)     Reverfed  for  what.     In  general. 

1,5  E.2'^^P»12'  IJ^NACTS^  thsit  none /hall  avoid  an  outlawry 

.    ^  by  the  Jheriff^s  untruly  certifying  imprifonr 
ment.   '' 

2.  Outlawry  was  reverfed,  becaufe  the  defendant  was  outlawed  Br.  Error, 
upon  indi£lment  after  charter  of  pardon  granted  to  him  by  the  king;  pi.  5^..cu«f 
and  therefore  the  outlawry  upon  indidlment  reverf^J.     Quod  nota. 

Br.  Utlagary,  pi.  i6.  cites  9  H.  5.  14.  15. 

3.  Judgment  in  outlawry  was  uleo  per  judicium  A,  B*  and  C* 
armiger^  but  omits  coronator\  and  alfo  the  words  comitatus  pradi^iy 
the  Court  held  clearly  that  both  were  error.  Palm.  43.  Mich.  17 
Jac.  B.  R.  Anon. 

4.  An  outlawry  v/as  reverfed,  becaufe  the  time  when  the  court  war 
faidto  be  held  was  in  figures.     %  Keb.  128.  pi.  83.  Mich.  18  Car. 

2.  B.  R,  The  King  v.  Tufton. 

5.  Error  was  ailigned  of  an  outlawry,  that  it  was  per  judicium  co* 
ronatorum-i  ^nd  dot.i  net  fay  domini  regis.  Sed  non  allocatur. 
2clly.  It  was  4/^.  exa^.  ad  com.  meum  apud  JVeflminfler^  and  doth 
not  Jay  ad  com.  meum  Middlcfex\  which  per  Cur.  is  error.  2  Keb, 
^^57-  pl-  43-  Hill.  18  &  19  Car.  2.  B.  R.  The  King  v.  Abrahall. 

6.  On  a  motion  to  fet  afide  an  outlawrv,  the  Court  held  that 


)utlawry.     Rep. 
peo.  2.  Bennet  v.  Skinner  and  Sydenham. 


F  f  3  (P.  b)  Re- 
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(P.  b)  Reverfal  againjl  one.    hi  Hobat  Cafes  another 
Jhall  take  Advantage  thereoft  and  How. 

^^ i i7*    '•    TT  O^^  ^^^^ outlawiiin  trifpajs^  and  Ac  ixigent was  nH  n^ 
cices  £^  turmdj  and  one  came  and  baa  writ  to  artily  the  outlawry^ 

and  had  it  artified^  and  had  charter  of  pardon  zxiA  fan  facias  againft 
the  plaintiff \  and  thq  /heriff  retumea  him  dead^  and  he  went  quit,  by 
which  the  others  came  after  with  pardon^  and  went  quit  by  this  rr- 
turn  ofdeathj  without  K:ire  iacias  againft  the  plaintiff;  Quod  nota  i 
but  this  cafe  is  not  in  the  printed  book.   Br.  Utlagarjr,  pL  66.  cites 

5^  "•  tJ?'  and  9  H.  4-  I-  3-  7-         ,       , 
Br.  Errw,         j.  jf/fife  by  2  a^atnft  2,  who  were  outlawed  upon  capias  pro  fine%  and 

pi.  tS.  cites  .  r'"'       ''^  •  A    "^     A      j'/r'f  r-        J    '^•-L   y*         ^      "J  J 

7  H.  4.  39.  exigent  upon  it,  where  the  diffetfin  was  found  wttb  force  \  and  one  tfr-i 

— S.  p.  by  fendant  brought  error^  becaufe  dijfeifm  with  force  wastardomd  by  par^ 

GaTooigne.  Uament ;  and  it  was  not  inquired  whether  the  dijjfeijln  was  after  the 

faysquxre  p^f^^^j  ^^  ^^U  therefore  error,  and  the  party  plaintiff  warned^  ic  nil 

inde;  fur  dicit ',  and  therefore  the  outlawry  was  reverjedi  and  after  die  other 

it  fcems  defendant  brought  other  writ  of  error  upon  the  fame  error j  and  the  0irN 

vcral  out-  ^^^n  ^^^  reverfed  without  warning  thetlaintiff\  for  he  is  ejlotped 

lawries  in  hi  the  nihil  dicit  againft  the  firjl^  becaufe  it  is  of  one  and  the  umft 

themfeives,  dilTeifin  \  and  aUb  the  outlawry  is  but  the  *  fuit  of  the  king ;  quod 

oi'onc"'  "o^^  B^'  Eftoppel,  pi.  57.  cites  7  H.  4.  40. 

and  the  fame  difleiftn,  and  they  at  the  iirft  did  not  maintain  the  diflbifin  to  be  after  the  pardon,  and 
'fo  cannot  mainuin  ic  now.  Br-  Utlagary,  pi.  6.  cites  S.  C. 

*  Where  the  writ  of  error  is  of  the  outlawry  only,  it  is  the  fmt  of  the  king  only  ;  and  therefore 
the  party  ihall  not  be  warned.  But  'whnt  tht  writ  9f  tnw  is  of  iht  outlawry^  auk  of  ibejuJgmmtt  the 
party  Hull  be  wamrd.  Br.  UtUgary,  pi.  6.  cites  S.  C» 

3*  It  was  adjudged,  that  where  3  are  outlawed  in  the  fame  Juii 

jointly^  if  the  outlawry  be  reverfed  for  matter  apparent  at  the  fuit  of 

any  of  them,  the  others  (hall  take  advantage  of  this  reverfal.    The- 

lofld's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  2x.  cites  Hill.   21  H.  6.  f<^ 

30  &  31.  and  T.  8.  fol.  2.  Udawry  17, 

4.  Debt  againjl  2  by  feveralpracipes^  naming  them  ofD*  and  they 
were  ouilawedj  and  the  one  was  taken,  and  pleaded  that  no  fuch  vifly 
and  had  fcire  facias  againft  tiic  plaintiff jV/hofaid  that  there  is  fuch  a 
villy  ^ni  found  againjl  the  plaintiffs  and  defendant  went  quit.  And 
after  the  other  defeadant  was  taken,  and  pleaded  the  fame  plea^  and 
had  fcire  fiicias  againft  the  plaintiff  who  made  default^  by  which  die 
defendant  would  have  had  advantage  of  thefirft  record.  Per  Prifot, 
the  kingjbai  not  be  concluded  by  the  firjl  verdid  \  for  die  king  wa^ 
not  party  io  it}  nor  this  defendant  ftiall  not  have  advantage  of  it, 
for  he  is  a  ftranger.  And  Laicon  accorded ;  for  by  them  die 
plaintiff  may  reverfe  the  firjl  record  by  attainty  and  therefore  it  is 
not  reafon  that  the  other  defendant,  who  was  not  party,  ftiall  have 
.  advantage  of  this  record.    Br.  Eftoppel,  pi.  223.  cites  33  H.  6« 


(Q.b)  Pro- 


Qtlatiitpt  396 


(Q^b)  Proceedings  and  Pleadings  after  the  Outlawry 

reverfed.     How. 

!•    TJTE  who  is  In  the  Fleet  upon  capias  utlagatumj  at  thifuit  of  J,  Br.  ImpH- 
-*^  N.  /hall  remain  there  till  he  has  found  nmnprife  upon  ^^J"^"^^ 
9ther  outlawry  at  the  fuit  ofJV.N.  if  he  prays  it,  notwithftand-  s.  C. 
ing  he  has  (Charter  of  par^n.    fir,  Utlagary,  pi.  17.  cites  38  £• 
3.  21.       ' 

a.  Indehty  if  the  defendant  is  outlawedy  and  2fterv2tTds  purcha-^  Btavvhttp 
Jes  charter  of  pardon^  and  fcire  facias  againji  the  plaintiffs  and  »«*  ^ 
pleads  with  the  plaiAtifF  to  tne  a£tion,  hejhall  not  be  received  afiir^  S^tltl 
wards  to  jhrtv  that  procefs  was  difcontintud^  for  that  there  were  only  otahwd^tmi 
2  capias's  before  the  exigent ;  per  opinionem.    Theloal's  Dig.  of  /^^^  ihcir 
Writs,  lib.  14.  cap.  II.  f.  2.  cites  HiU.  3  H.  4.  10.  ^^J5 

fcite  facias f  and  afterwards  were  rtcnvtdttt  abate  the  writ,  beeauft  it  «.vf  aponfi  4  hj  4tjomt  pneciptf  ami 
it  appeared  that  another  was  hound  ^uitb  tbit^y  »9l  namrd  in  the  writ^  &C.  For  Che  COUlt  (aid  they  fliould 
have  the  fame  advantage  now,  as  they  ought  to  have  before  the  outlawryy  fcc*  Theloal's  Dig.  o£ 
WritSj  lib.  14.  cap.  11.  f.  3.  cites  Pafch.  xa  U.  4.  21.  , 


% 


J.  He  that  reveries  an  outlawry  of  felony  (hall  plead  to  the  felony ^  Br.Udaw- 
fhall  not  go  quit  by  the  reverfal  of  the  outlawry  j  for  the  tncUSf''  lees's  c«l- 
ment  remains  goody  notwithftanding  the  rcverial.  Br.  Corone^  pL  27.  Br.Corooe» 
cites  9  H.  4.  3.  pi*  »^ 

cites  15  E« 
4.  9.    That  he  fhall  be  arraigned  upon  the  indiflment.  Ibid.  pi.  143.  cites  7  H.  7.  5.  S.  P. 

■■  "Br.  Utlagary,  pi.  44.  cites  S.  C-  He  Ihall  nn/wer  to  th.-fikny^  becaufe  it  is  the  fuit  uf 

ibtkiK«r»    Br.  Refponder,  pi.  ^3.  cites  S  C.  -Cro.  J.  464.  pL  12.  Hill.  15  )ac.  B.  R.  Car- 

ter*s  cafe,  S.  P..  2  Hawk.  PI.  C.  462.  cap.  50.  f.  17.  fays  it  is  agreed,  that  after  an  outlaw- 

ry of  ireafon  or  felony  reverfedy  the  paity  Qiall  be  put  to  plead  to  the  indidment,  for  that  ftUl  r«* 
mains  g(x>d. 

-4.  A  man  was  outlawed  nctwithftanding  z  ftiperfedeas  which  he  But  where 
had  before  outlawry  pronouncedy  and  came  in  perfon,  and  prayed  that  /^„rncd 
ihe  outlawry  be  reverfed,  and  fo  it  was.     Quod  nota.     And  upon  outlawed, 
this  the  plaintifF  declared,  and  the  defendant  imparled.    And  fo  who  cam 
fee,  that  upon  the  reverfal  of  the  oudawry  the  original  remains  goody  *^J^'J^^ 
and  the  parties  fhall  proceed.    Br.  Utlagary,  pi.  74.  cites  30  H.  turmd,  w 

6,  3.  Jbewtdbvnt 

be  badjuper^ 
Jedeat^  Uc^  andbadfwndmuiinprije^,  nnd  this  netwithflandittg  th  fhriff bad rentrned  him  outlawed^  and  prayed 
that  the  ontlawry  he  revrrl'etf,  and  (n  it  %va^,  :(nd  wus  not  compelled  to  anftverto  the  other  fuit,  pending  in 
thepme  evtrt,  as  pnContr  ;  for  it  was  taWen  there,  that  be  wbo^s  by  mainprife  is  nofrifoner ;  per  Cur. 
Quod  nota.     Bi.  Utlagary,  pi«  35.  cites  39  H.  6.  17. 

« 

5.  If  a  man  be  outlawed  in  debt  or  trefpafs  at  the  fuit  of  the  partjy  Br.  UtUga- 
and  reveries  the  outlawry,  he.  fhall  not  be  compelled  to  anfwer.  Br.  VfyV^^ 
Refponder,  pi.  53.  cites  7  H.  7.  5.  ThTt  whire 

outlawry  i^  reverfed  in  a  perfonal  a^ion,  the  defendant  (hall  not  anfwer.  But  upon  a  charter  of 

pardon  he  fhall  anfwer  upon  the  ori^in.il,  by  the  ftatate  of  5  K,  3.  cap^  la.  upon  a  fcire  facias. 
Centra  at  the  common  taw,  and  this  cafe  of  reverfal  is  at  the  comiDOo  law.  Quod  nota.  Br.  Re- 
(jponder,  pL  53.  eitts  7  H.  7.  5.  • 

F  f  4  6.  21  Jacn 
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6.  21  yac.  I.  cap.  i6.  enads.  That  in  all  fuch  alliens  as  ara 
directed  by   this  aS  to  be  brought  within  certain  times  therein  limi" 
tedj  if  the  defendant  be  outlawed  in  thefuit,  and  after  rever/e  theout^^ 
lawryy  the  plaint  Iffy  his  heirsy  executors y  or  adminijlrators  may  com-' 
mence  a  new  action  within  a  year  after  fuch  outlawry  fo  reverfejiy  and 
not  afier. 
f  ^07  1       7»  A<9ion  was  laid,  and  outlawry  was  in  London.    Upon  rever-^ 
fal  the  plaintiff  may  declare  in  any  other  countyy  be  the  a£Uon  local 
or  tranfitory.     3  Lev.  245.  Mich,  i  Jac.  2.  C.  B.  Whitwick  v. 
Hovenden. 
S  P.by  ^.  If  one  be  outlawed  by  procefs  in  an  informationy  and  comes 

I'^MifSlfo  '"  ^"^  rcvcrfes  the  outlawry,  he  mujl  plead  inftanter  to  the  in- 
Sy  AftrV  formation,  i  Salk.  371.  pi.  10.  Mich.  7  W.  3.  The  King  v. 
3  Mod.       Hill. 

I4I.S.C. 

u'hicli  %vas  ao  outlawry  in  ao  information  for  fending  children  beyond  fea,  to  be 'bred  p»> 
pifts* 


Ibid,  fays,         ^.  H.  was  outlawed  in  two  aflionsy  one  of  10  L  and  the  other 

rtcoMi^  Sf  4^  ^*  *"^  "P^"  reverfal  of  die  outlawry,  the  Court  took  fpe^ 

z.ncewas  cial  bail  for  the  firjly  and  an  appearance  for  the  othery  upon  4^ 

takti.  pur-  5  W.  &  M.  cap.  18.     2  Salk.  496.  pi.  6.  Mich.  10  W.  3.  B.  R. 

m^LK  Anon. 

Jbiiz.  cap.  ja 

3  New  10.  If  outlawry  be  pleaded  either  in  bar  or  abatement,  and  die 

Ahr.  767.     plainrifF  replies  nul  tielrecordy  and  the  defendant  has  a  day  given  him 
ry,  in  the      '^  taring  tn  the  recordy  and  tn  the  interim  the  plaintiff remsves  the  re^ 
very  idcnti-  cord  by  writ  (f  errory  and  reverfes  the  outlawry^  though  the  de~ 
cat  words,    fendant  fails  in  bringing  in  the  record,  yet  this  fliUl  not  be  fe- 
tal and  peremptory  on  him ;   for  in   the   firft  cafe,  he  Jhall  have 
liberty  to  plead  a,  new  bar ;  and  in  the  fecond,  the  judgment  Jhall 
be  only  refpondeas  oujiery  becaufe  his  plea  was  a  true  plea  at  the 
time  of  pleading  it,  and  the  plaintiiFwas  actually  difabled  from  fuing, 
not  having  then  his  liberam  legem.    G.  Hift.  of  C.  B.  162,  163, 
cap.  17. 


(R.  b)  Pleadings  in   Support  of  the  Outlawry,  in 
Advantage  of  the  King,  and  his  Intercft. 


that  III  fuch  and  the  Jhiriff  returned  him  drad ',  by  which  it  was  maintained  for 

""^«'**  the  kingy  that  he  was' conv  erf  ant  at  S,  prouty  &c.  and  yet  fcirefa^ 

dc'ciubnt*  ^'^'  ^^^  awarded  agair/i  the  executor  of  the  /aid  H.     And  the 

j^r-  yr.!  fcire  projthonotary  faid,  that   it  is   the  firft  fcire  facias  that  ever  was 

fncias,  and  awarded  in  this  cafe  ;  for  per  Brian  clerk,  if  the  party  plaintiff  had 

thefciVr'^  been  party  to  the  plea  iupra,  ainl  it  had  been  found  for  the  defend- 

facia$aiid  aiit,  the  kin^  had  been  concluded  j  and  the  fame  law  of  the  plaintiff, 

the  ahns  by  tiis  intendment,  if  he  pleads  aeaiiift  the  king  i  and  in  this  cafe  the 

wrrc  re-  »              o                       o                          r*i..:-.fr;q: 


plaintliF  (hall  not  be  nonfuited  for  the  advantage  oFthe  king;  and  hii;  and 

that  if  the  pleafupra  had  been  tried  upon  the  original,  nothing  (hould  tbeking't 

be  but  to  abate  the  writ ;    per  Brown,  but  here,  after  outlaw-  ^^^^^  ^ 

ry  upon  fuch  plea,   they  (hall   recover   all,   or  {hall  be  barred*  theexcep. 

And  P.  15  £.  3.  the  defendant  was  outlawed,  and  came  by  ca«  tionforthe 

pias  utlagatum,  and  pleaded  mifnofraer  of  himfelf,  and  the  plain-  ^"g»^^' 

tiff  confeiTed  it,  and  nothing  was  done  upon  the  conufance,  be-  dwelling  at 

caufe  it  was  in  difadvantage  of  the  king,     Br.  Utlagary,  pi.  23.  S.  and  the 

cites  21  H.  6.  21.  jufticcsfaid 

that  if  he 
had  purchafed  chaner  of  pardooi  and  had  fcire  facias,  which  was  returned  nihil,  and  the  alias  fimi* 
liter,  the  charter  Ihould  have  heen  allowed.  But  in  the  firft  cafe,  if  the  plaintiif  was  piefent,  and 
Would  confefs  the  exception  that  he  was  not  of  S.  yet  the  traverfe  (hould  be  accepted  for  the  king. 
—Br.  Cliartcrs  de  P;.rdon,  pi.  ao.  cites  ai  H.  6.  7.— -Br.  Utlagary,  pi.  a4.  cites  S.  C— Br. 
.  prerogative,  24.  cites  ai  H.  6.  ai, 

2.  Capias  utlagatum  againfl  J.  N.  of  HaU^  who  came  znd  fa  id  f  -igS  1 
that  theri  is  HaU^  alias  Hales j  and  Bomerhale^  and  DovehaUy  and  ^  ^"^  "* 
thai  he  was  Celling  at  DovehaU^  abfqtu  hoc  that  be  was  dwelling 
at  Hale  aforefaid^  and  the  plaintiff  maintained  his  writ*  And  the 
king*s  ferjeants  would  have  demurred  for  the  king^  hecaufe  the  di^ 
fendant  did  not  trdverfe  that  there  is  no  Hale^  only  in  the  fame  county. 
And  per  Laicon,the  king  has  nothing  to  do  to  demur;  for  he  is  not 
incttled  but  by  the  fuit  of  the  party.  And  when  the  party  is  con- 
tent, the  king  has  nothing  to  Jo ;  as  in  decies  tantum  by  W.  M.  • 
the  defendant  pleaded  an  Hi  bar,  and  the  plaiatiiF  replied,  and  would 
not  demur  5  the  king  cannot  demur ;  for  he  is  intitled  only  by  the 
party.  And  the  reporter  agreed  the  decies  tantum  j  for  the  king 
is  not  intitled  before  judment,  but  is  intitled  immediately  by  the 
judgment  upon  the  outlawry,  therefore  by  him  the  king  may  demur. 
But  Laicon  granted,  that  //' /A/  plaintiff  wiU  make  default^  or  confefs^ 
there  the  king  mayfpcak  in  it\  but  contra  whsre  the  party  does  his 
duty  \  for  in  the  one  cafe  there  may  be  covin,  and  in  the  other  nor. 
Br.  Utlagary,  pi.  33.  cites  38  H.  6.  I. 


(S.  b)  Scire  facias.     Necejfary  in  what  Cafes.     And 
Proceedings  and  Pleadings  thereupon. 


came  and  avst  red  the  imprifonment  to  be  by  ccvin^  and  the  others  e 
contra,  and  venire  facias  iffuedy  and  the  jury  did  not  come^hy  ^^ich 
frocefs  was  continued  thuSj  VIZ,  jurat*  inter  fV,  de  T.  (^  f.  def  qui 

fequitur  pro  domino  rege  pon'tur  in  refpe^u^  making  no  mention  of  the 
lords ;  and  the  inquejl  was  taken  between  JV,  T.  and  f.  ofF,  qui  fe^ 
quitur,  iSc,  and  one  f.  attorney  of  the  one  of  the  lords  \  and  it  was 

found  that  he  was  imprifoned  by  covin',  and  the  lords  alledg;d  difcm-' 
tinuance  ofprocefsy  and  by  judgment  was  awarded  to  comn^nce  at  the 

firfi  ventre  facias^  where  t^is  iirft  iiTued  out  of  the  court,  he- 
caufe 
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caufe  die  krds  were  now  parties.    Br.  Udagvy^  pi.  40.  ekes 
38Afl:i7. 

a.  In  jcin  facias  upui  charter  rf pardon  upm  outlawry^  ^cdtfmd^ 
0U  ccmmi  auege  Mfcmtinuanci  nor  mifcontinuancc  ofprocc/s  upon  tba 
autknuryy  in  rewrfing  thereof  \  for  the  ftatute  is,  that  they  flism  (dead 
upon  die  original,  fothat  they  fhall  not  meddle  with  any  procefs.  Br. 
Difcondnuance  de  Procefs,  pi.  35.  cites  3  H.  4.  xo. 

3.  Whore  a  writ  of  error  is  of  the  outlawry  onfyy  it  is  thefuit  of  the 
king  onfyj  and  therefore  the  party  Jhall  not  be  warned  %  but  where  the 
writ  of  error  ii  of  the  outlav^  and  of  the  judgment^  the  party  fliall  be 
warned.  Br.  UtUgary,  pL  6.  cites  7  H.  4.  39. 

4.  Four  were  outlawed  in  trefpafs  and  the  exigent  was  not  returned^ 
and  one  came  and  had  writ  to  certify  the  outlawryy  and  had  it 
certified,  and  had  charter  of  pardon^  and  fcire  facias  againft  the 
plaintiff \  and  the  fheriff  returned  him  dead,  and  be  went  quit, 
by  which  the  others  came  after  with  pardon^  and  went  quit  by 
tois  return  of  deaths  widu>ut  fcire  fiicias  againft  the  plaintiff; 
quod  nota.  Br.  Utlagary,  pL  66.  cites  7  H,  4*  30.  in  the  writ- 
ten book,    ^ 

Br.  Error,        ^.  Scire  facias  upon  a  writ  of  error  to  reverie  outlawry,  ^t  fheriff 
s!  C?"  "***   returned  hintj  who  recovered^  dead,  and  the  oudawry  was  revcrfw 

without  warning  the  executory  quod  nota.  3r.' Utlagary,  pi.  9.  cites 

^  H.  4.  I.  3. 
Br.  Scire  6.  A  man  was  outlawed  of  felony,  and  alledged  that  he  was  in  the 

I^dtisV.  biog* s  firvice  at  Burdeux  at  the  time  of  the  oudawry  pronounced, 
C^f  Out-  and  had  *  writ  to  the  mayor  of  B.  to  certify  it,  who  certified  accord- 
lawry  of  ijjgly  j  by  which  he  prayed  to  be  arraigneo,  and  could  not,  till  f  fiire 
not^bc  r«^"  //«<»/ againft  the  lords  mediate  and  immediate,  which  was  returned 
verfedtiU  that  he  had  no  lord  mediate  nor  immediate^  and  after  he  was  arraigned 
fciiv  fadjtt    of  the  felony,  and  pleaded  not  guilty.    Br.  Utlagary,  pi.  lO.  cites 


at$  ohA  immtHati  is  riturmd^  whtther  the  party  %as  lauds  or  mt ;  quod  noU  1  and  it  was  returned  tbaC 
there  were  no  lords ;  for  he  had  not  any  fancL  Br.  Utlagary ,  pL  44.  cites  7  H.  7. 5.— -Br.  Scire 
fadasy  pi.  165.  dtes  S.  C  S.  P.  Arg.  Le.  326.  in  Madh't  cafe.— *S.  P.  Where  tlie  outlawry 
was  for  umrder  \  per  Holt  Ch-  J.  who  faid  that  he  had  known  outlawries  reverfed  without  fach 
fcire  facias,  but  that  it  was  a  dangerous  courie ;  for  though  the  lords  mediate  and  immediaie,  whei% 
they  are  fummoned  by  fuch  fcire  facias,  could  not  pltad  in  nuUo  tfi  trratHm^  nor  bar  the  reverial  of  the 
judgment,  ^</  tUy  wtayfltad  rtUa/ts  or /net  levied  to  them  by  tat  oni/awuediterfon  after  the  outlawry* 
in  bar  of  reftitot>on ;  out  iince  they  cannot  maiotain  the  judgment,  fuch  fcire  ^cias  feems  rather 
of  caution  than  of  neccflity ;  per  Holt  Ch.  J.  12  Mod.  545.  Trin.  1 3  W.  3.  the  King  v.  Young.— 
S.  F.  by  HoltCh.  J.  Comb.  37a.  Trin.  8  W.  3.  B.  R.  the  King  v.  Taylor,  who  brought  a  writ -of 
error  to  reverfe  an  outlawry  of  murder  committed  18  years  ago;  and  affigned  for  error  that  the 
county  court  was  not  held  for  the  county  ;  and  notwithhandiog  the  fad  was  fo  long  agoy  the  court 
refufnl  to  bail  him  in  the  mean  time. 

*[399] 

A.  was  Mtf-  y ,  One  was  oudawed  of  felony,  and  the  party  reverfed  it  by  writ 
fi^hJUS^  of  error,  and  it  was  furmifcd,  that  he  had  neither  land  nor  tenement, 
maet/orf^  and  tl?e  attorney  general  confefjed  itj  by  which  he  was  difmijfed  without 
iowyt  and     fcire  factas  to  be  awarded  againft  the  lords  mediate  and  immediate* 

broujhtfive  £^^  ^^j^^  f^^i^g^  p,^  ,g^,  cites  4  £•  4.  9. 

error.  Holt  Ch.  J.  faid,  if  U  haib  n»  Atn^;,  and  it  iijug^fUd  on  the  roUt  that  he  hath  none,  in  focli 
cafe  thft  a/tt/TMy  g»nera/  may  ronfrfi  error  wit^xml  ajcirefiaas  to  the  lordi  n^ediate  and  immediate,  to 
Ihew  cAufe  why  he  (hoOld  not  have  reftitution  1  but  if  there  are  lands,  then  there  muft  be  focb^a 
fcire  faci.is.    f  Salk.  495.  pi.  5.  Hill.  8  W.  3.  B.  R.  Artliur's  cafe.  hd.  Raym.  Rep.  154* 

S.  C.  :.ccordingly. 

Wliere 
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Where  one  caae  to  re?erfe  an  outlawry  in  a  cafe  of  murder,  upon  ewifeffm  of  the  attornty  mtrai 
litat  he  bad  no  /oWs  or  teoemehts,  which  confeiHon  recitedi  that  it  io  appeared  to  him  on  affi£ivits  ; 
the  outlawry  was  reverfed  for  the  common  error,  that  the  court  was  not  faid  to  have  been  held  pro 
com'  wUbcut  any  fcire  fMias  to  the  lords  immediate  and  mediate ;  and  he  was  fent  prifonerto  the  Old 
Bailey.  12  Mod.  663.  Hill.  13  W.  3.  the  King  v.  Biihop*-^— -The  confeffion  mu(t  be  on  record* 
Per  Holt  Ch.  J.  la  Mod.  545.  Trin.  13  W.  3.  the  King  v.  Young. 

8.  He  who  is  outlawed  by  name  ofCL  Falter^  where  he  (ays  that  his  Br.  Mifnof- 
pame  is  C  ff^alter^  and  is  taken  by  capias  utlagatum  ihall  go  by  main-  ^^"^'5^^  ^ 
prife^  and  fhall  hsLVcJcire  facias  to  try  bis  name^   Br.  Scire  facias,  pi.  bV.  u'tlagal 

%.  cites  27  H.  8,  1 1.  ry,  pi.  r. 

cites  S.  C.-^ 
Theloal's  Dig.  of  Writs,  lib.  it.  cap.  4.  f.  3.  cites  S.  C— — So  in  trefpafs  againll  J.  Stoke,  who  was 
putlawedTX  the  fuit  of  the  pIaintilF>  and  tnken  by  cap.  utbg.  3aiiifuid  that  bis  name  h  and  was  y.  Stokrt 
and  110^  y,  Stete,  and  had  fcire  facias  a^ainfl  the  piaimify  who  came  2nd  faid^  that  he  was  kftown  by  the 
pm  name  and  by  tbe  »tUr ;  and  fo  to  iflfue.  Br.  Scire  facias,  pi.  186.  cites  14  £.  4.  x6« 

9*  A  man  was  taken  by  capias  utlagatum  in  felony  by  name  of  J.  S.  Br.Sctrcfa* 
gent,  Vfho /aid  that  his  name  is  yeoman  and  not  gent,  andfo  is  not  this  ^JJ^^s^'A^ 
perfin  who  is  outlawed^  and  had  the  plea ;  and  becaufe  it  was  in  appeal^ 
fcire  facias  was  awarded  againft  the  appellant,  if  he  had  any  thing  to 
lay  agaioft  this  plea,  and  the  defendant  was  let  to  baiU  Br.  Utlagary, 
pi.  42.  cites  5  H.  7.  i6. 

10.  >/.  held  land  ofthequeeny  and  was  outlawed  for  murder.    The  a  Hawk. 
queen  feifed  the  land  and  gave  it  to  B.  and  his  heirs,  A.  brought  error  **^*  ^*  4^^*- 
4ind  r overfed  the  outlawry.    Upon  reference  to  the  2  Ch.  Juftices,  ^^Va«/Jhe 
they  were  of  opinion  that  A.  might  enter  upon  B.  for  there  is  not  any  s.  p.  has 
record  now  of  the  attainder  to  inforce  the  party  to  fue  by  petition,  *>«J"  ^**- 
but  the  record  is  utterly  defeated ;  and  cites  4  H.  7.  11. 12.  and  8  |„thr!:afe 
H.  4.  21.   And  Manwoodand  Peryam  agreed  with  this  -,  for  though  of  cre^fon 
an  office  were  founds*  bejhall  mt  be  put  to  his  fcire  facias  to  repeal  tbe  ^"^^  Wony. 
patent  before  he  enters.     And.  188.  pi.  223.  Anon.  *[40^1 

11.  The  court  was  moved  that  an  outlawry  might  be  difcharged, 
becaufe  it  is  new  pardoned  by  the  a^  of  oblivion  \  for  notwithftanding 
it  were  not  pardoned  if  it  were  an  outlawry  after  judgment,  except 
the  monies  due,  for  which  the  party  is  outlawed,  be  paid  to  the  party,  , 
as  the  book  of  6  H.  7.  f.  21.  is,  yet  outlawries  before  judgment  are 
pardoned  ;  and  befides  the  parties  here  did  fubmit  to  an  arbitrement 
touching  the  matters  in  difierence  between  them,  and  an  award  is 
made.  But  the  Court  anfwered,  that  the  outlawry  cannot  be  difcharged 
until  the  party  have  brought  bis  fcire  facias  upon  the  aft.  Sti.  348. 
Mich.  1652.  Ellis  V.  Pipin. 

12.  In  error  to  reverfe.an  outlawry  211  high  treafon^  it  was  ob-  A.  had  been 
jefted,  that  there  ought  to  be  a  fcire  facias  to  the  lords  mediate  ^^^^^^^ 
and  immediate  before  the  outlawry  (hould  be  revcrfed.  But  it  was  Jm^  :^ndobT 
anfwered,  that  it  is  not  neceflary  in  treafon,  becaufe  the  forfeitures  t^'^i^ed  from 
belong  not  Xo  them,  but  to  the  king ;  and  the  outlawry  was  reveried.  a*^^J^° 
4  M(^.  366.  Mich.  6  W.  &  M.  in  B.  R.  the  King  and  Queen  v.  trratu  r«. 
Sir  Tho-  Armftrong.  verfeiku^ut. 

ijwryi  and 
the  Attorney  General  had  orders  to  confefs  in  court  the  error  afli^ned  wluch  was  tn  error  in/n?, 
ViZ.  That  he  was  outlawed  hy  a  iwong  addition ;  which  the  alttrrney  did  accordingly.  The  Court 
was  therefore  prayed,  that  t^e  outlawry  might  be  reverfed.  But  Parker  Ch.  J.  was  of  opinion, 
that  though  in  outliwry  for  treafon  there  is  no  need  of  warning  the  lords  of  whom  the  lands  are 
held  by  a  fciie  facias  before  the  outlawry  be  reverfed>  as  mu^  be  done  in  cafe  of  felony ,  becaufe  in 
treafon  the  forfeitnre  is  to  the  crown  1  y^  he  faw  no  reafon  to  dillinguifh  between  o^ula-wry  fw  ft. 
bmj  and  outlawry  for  treafon ;  for  in  cafe  of  treafon,.  wb«re  the  forfeiture  is  to  Uie  crown,  the 


crown 


|.o©  ©tiatorp* 

rowD  may  grant  thefe  lands  to  others,  who  ought  to  be  heard,  what  they  can  fay  for  th^mfelves 
efore  they  lofe  their  UnJs.  He  thought  therefore  there  Ihould  have  been  a  fcire  facias  to  the 
itrtenantif  and  grounded  himfelf  pretty  much  on  a  cafe  in  H.4.  whtere  there  was  a  fcire  facuistothe 
tertenants  >  and  though^his  was  an  outlawry  for  felonyi  yet  the  lying's  being  made  immediate  lorUy 
made  it  all  one  as  if  it  had  been  an  outlawry  for  treafon  ;  and  the  entry  in  cafe  of  felony,  as  may  6c 
feeo  in  Coke's  entries  318.  mentions  the  fuing-  out  of  a  fcire  facias,  as  a  thing  of  abfolure  neceilicy» 
ivithout  which  the  judge  could  not  reverfe  the  outlawry.  But  on  fearching  into  precedents,  it  was 
found,  that  in  fadt  in  outlawry  for  treafon  there  ufed  tohc  no  fcire  facias ;  and  the  precedents  being 
ib,  and  it  being  a  fuppofition  not  of  necei3ity,that  the  crown  (hould  grant  thefe  lands  and  then  ouft 
the  patentees  by  fu^ering  a  writ  of  error  to  be  brought,  the  outlawry  was  reverfed.  10  Mod.  1^9. 
Mich.  IX  Ann.  ^,  R«  the  Queen  v.  Stafibrd. 

13.  If  one  be  fucd  to  outlawry  afier  judgment  there  needs  n^ 
fcire  facias  to  renew  the  judgment  after  the  year  and  day,  becaufe  be- 
ing outlawed  you  may  have  execution  on  his  efFe(^s  at  any  time 
on  behalf  of  the  king ;  and  there  is  no  eccafion  to  give  a  legal  notice 
to  bimy  who  is  out  of  the  king*s  prote^ion.  G.  Hift.  of  C.  B.  14, 
I  s-  cap,  2, 


(T.  b)  Rwerfal.     Rejiitution^  in  what  Cafes^  and  of 

what. 

I.  ^X*  H  E  opinion  pf  the  Court  was  that  one' outlawed  of  trefpafs 
^    fhaU  not^  after  charter  had,  have  aftion  of  account  of  receipt  af" 
terthe  outlawry.  Theloal's  Dig,  of  Writs^lib.  i.  cap.  15.  f.  9.  rafch* 
28  E.  3.  92,  and  93. 

2-  If  a  man  is  outlawed^  and  the  king  gives  bis  goods^  ^nd  of" 
ter  the  king  pardons  and  reftores  him  to  his  goods,  he  (hall  not  have 
reflitution  of  the  goods,  which  the  king  gare  meihe  between  the 
pardon  and  tlie  reiiitution,,    Br,  Refiiti4tion,  pi.  |8.  cites  29  AfT. 

34- 

3,  A  man  outlawed  where  he  has  fuperfedeas  hearing  date  before  the 

ouilawryy  (hall  have  reflitution  of  his  goods,    Br,  Reflitution,  pi,  2, 

A  man  eirf-       -^     »  't  H    A    t 

fuptrfrdeas  and  writ  of  error  in  B,  P,  and  the  fral  of  thf  fiiperftJuis  was  broke f  and  the  date  was  he* 

fere  the  eutlawty  pronounced  \  and  becaufe  the  writing  <m/haMd  Wat  kmrnuii,  and  tie  print  of  the  f<ib 

well  known,  he  was  reltored,  and  the  outlawry  annulled,     fir.  Rcftitutioo,  pi.  17.  cites  %  H« 

4-7- 
*  Br.  Utl^garyi  pi.  5.  cites  S.  C. 

4,  The  property  of  the  chatties  of  one  outlawed  Jhall  be  in  the 
king  by  the  outlawry,  and  he  fhall  not  have  reflitution  of  thefe 

floods  by  his  charter  of  pardon^  but  fliall  be  only  reftored  to  the 
aw  i  per  Rickhil.  But  there,  becaufe  flie  was  covert  when  ihe 
\vas  outlawed  with  her  baron,  who  is  now  dead,  (he  had  writ  of  re- 
flitution of  her  own  goods.  Theloal's  Dig.  of  Writs,  lib.  i.  cap, 
15,  f.  12.  cites  Mich.  7  H,4.  76. 

5,  A  man  outlawed  of  felony  reverfed  it  by  error,  and  had  fcire 
facias  againji  the  lords  mediate  and  immediate,  and  againft  the  ter- 
tenants, and  was  reflored  per  judicium.     Br*  Reflitution,  pi.  28. 
cites  II  H.  4«  53. 

6,  In  appeal^  if  the  defendant  upon  exigent  is  returned  cepi  corpus 
where  it  jhould  be  exigifici^  and  he  appears  and  pleads  not  guilty^  aifd 

is 
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is  acquittidy  there,  by  the  reporter,  though  he  (hall  not  recover  da<- 
tnages,  becaufe  the  original  was  good,  notwithftanding  the  return 
was  ill,  yet  he  (ball  rehave  his  goods,  becaufe  it  is  error.  Quaere 
how ;  for  it  fcems  he  (hall  not  have  writ  of  error,  becaufe  he  ap- 
peared and  pleaded,  and  was  not  outlawed.  'Br.  Reftitution, pi.  8, 
cites  9  H.  5.  2. 

7.  A  man  was  indiSied  of  the  murder  of  one  T.  N.  and  r^-  Br.  Error, 
plas  iffuid^  and  the  king  pardoned  him  all  that  in  him  was^  and  P^' S^«cite« 

*  all  his  goods  and  poffejftons^  and  afler  this  he  was  outlawed^  and 
the  outlawry  reverfed  by  wiit  of  error ;  and  he  prayed  reftitu- 
tion of  his  goods,  and  could  not  have  it,  becaufe  it  did  not  ap^ 
pear  of  record  that  they  were  taken^  which  was  contrary  to  the 
opinion  of  Hank.     Br.  Re((itution,  pi  9.  cites  9  H.  5.  15. 

8.  It  was  held  that  a  lord  outlawed  (hall  not  after  charter  had, 
have  the  rent  which  was  arrear  before  the  outlaivry.  Theloal's  Dig, 
of  Writs,  lib.  I.  cap.  15.  f.  10.  cites  Hill.  9  H.  6.  57. 

9.  Where  the  accejfory  is  outlawed  of  felony^  the  acceflbry  (hall 
be  reftored  to  his  goods  after  the  death  of  the  principal ;  for  by  the 
death  of  the  principal  die  accedbry  is  difcharged.  Br.  Reftitution^ 
pi.  13.  cites  21  H.  7*  3f« 

10.  Jfter  the  reverfaJ  o(  2Ln  outhwryy  z  writ  of  rejlitution  was  S.  P.ac 
dnvardidto  rejlore  the  goodsy  Ac  jberiff  returned  that  he  had  fold  them  ^^q^/* 
for  40/.  and  brought  the  money  into  courts  whereas  the  goods  were  obiter 


as 


of  the  reporter,  at  the  end  of  the  cafe  of  Lambert  v.  Proctor.  8  Jac.  and 
But  he  adds,  viz.  nota  thefe  words  in  the  writ,  viz,  "^f  ea  qua  per  <^'*"?sthis 
inquifitionem  ilhm  invenerisy  in  manus  noftras  capias  ^falvo  cujlodlasy  pro^^Jn-  _ 
ita  quod  de  vero  valore  U  exitlbus  eorundem  nobis  refpondeas.**  agreeable 
Whence  it  feemed  to  Catlyn,  Saunders,  and  Whiddon,  that  the  ^^'^J«^o  — 
flieriff  might  fell  them,  or  anfwer  the  value  to  the  king,  and  retain  cordm^v, 
thegoodshimfelf,  &c.    Ideo  quaere  bene.  and,^.  c.' 

cited  per 
Car.     5  Rep.  90-  b.  Trin.  41  Elii.  in  the  Exchequer,  in  Hoe's  cafe.— — D,  iij.  b.  Mar:;,  pi. 
a6.  cites  a  cafe  ex  libro  magidri  Noy,  viz.  Pafch.  22  R.  2.  B.  R.  Rot.  50.  that  If.  Baker  wuiwrl 


uiiced  the  f:ml  writ,  teftifylng  Iiis  paynK  nt  thereof  to  the  U4  \l.  and  that  he  is  difcharged  cheo 
of;  and  a  precept  ilfued  to  the  faid  H.  to  anfwer  and  fati&fy  the  fjid  20 1.  whereupon  H.  prayed 
aid  of  Cite  king,  b\ii  jud^uutu  w.i&  given  ibut  U  itp.ij  tUfuiJuuAey,  ajid  that  W.  have  execution. 

•  II.  Pending  a  quare  imbedit  the  plaintiff  is  outlawed.  The  f  4.02  1 
kin^  prefents  by  virtue  of  tne  outlawry;  the  prefcntee  is  admitted,  \^9  ^ 
inlhtuted,  and  inducted.  Upon  reverfui  of  the  outlawry,  after  jud^-  ,66*  Tnn. 
ment  for  him  in  the  quare  impedit,  he  may  Iiave  fcire  facias  to  >9  F-Uz. 
have  execution  of  the  iudgment,  and  remove  the  incumbent.  ^'  S  'V, 
Cro.  E.  44^  Mich.  27  «  28  Eliz.  C.  B.  Beverly  v.  Corn-  — GofdA, 
wall.  '  103.  pi.  0. 

Trin.  30  ic 
31  Eliz.  S.C.  acsordiagly.— Mo.  170.  pi.  4a  t,  Mich'  30  &  31  Llix.  S.  C,  accordingly.        S.  C. 
<;itcd  2  Vera.  Jfj'in  cafe  of  Peyton  ▼.  Aylilfe. 

12.  The  queen  fcifcd  in  fee   makes  Uafe  for  years  to  a  perfon^  s.c.  cited 

futlawcdy  Wo.  193. 
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in  cafe  of  dutlawid,  anJ  after  he  was  outlawed^  twice  more,  zni  before  anif 
f^nchVI*  fc'fwre  or  grant  over  by  the  queen,  a  general  pardon  by  parliament 
Tkrog-'  was  made,  which  gives  and  grants  aU  goods  and  chattels  forfeited 
MOKToNy  to  them  by  whom  they  were  forfeited.  This  was  a  good  leafep 
^uiced^  becaufe  the  render  of  the  rent  made  him  capable  as  a  fiirmer; 
that  the  lei^  but  upon  the  %d  putlawry^  the  term  is  fixondarily  given  to  die 
fee  couia  qui^en ;  and  die  reverfion  being  in  the  queen,  Ae  term  feems  ex- 
h^ternT^^  tinguiflied  in  it,  and  fo  not  revived  by  the  damus  in  the  pardon* 
bUaufelt     Mo.  237.  pL'syi.  Pafch.  29  Eliz.  in  the  Exchequer, '  Knowles 

wasmer-       v.  PoWcll* 

geit  in  the 

reverfion  and  frankcenenicot  of  the  quen.'^-Ow.  t  i6.  S.C.  and  Bfanwood  faid  that  the^or^  iwkIf 

ripituiiom  is  fufficient  to  revive  the  term  forfeited  by  the  ad  outlawry.  29  and  30  £liz.  in  Scacc* 

13.  If  lord  of  a  manor  to  which  advowfon  is  appendant^  is  out* 
lawed,  and  the  king  takes  the  profits,  he  fliall  prefent,  and  the 
party  (ball  not  be  reftored  to  this  prefentment  after  indudion,  if  he 

*  reverfes  the  outlawry.  Otherwife  it  is  where  the  advowibn  is  in 
grofs.  Mo.  269.  pi.  421.  Mich  30  &  31  Eliz.  in  cafe  of  Beverly 
V,  Cornwall. 

14.  If  advowfon  comes  to  die  queen  by  forfeiture  for  outlawiy^ 
and  the  church  is  now  void,  and  die  queen  prefents,  and  then  the 
oudawry  is  reverfed  for  error,  yet  the  queen  (hall  enjoy  die  pre* 
fentment,  becaufe  the  prefentment  comes  to  the  queen  as  profit  of  tb€ 
advowfon.    Mo.  270.  Beverly  v.  Cornwall. 

Bncitito-  15.  But  if  a  cburcb\)t  voidztHbc  dme  of  the  outlawry,  and  die 
theruife  .  prefentment  by  this  is  forfeited  as  chattel  principally  and  diftin^ 
ciSter  of  by  itfelf,  there,  upon  reverfal  for  error,  the  party  fliall  have  re- 
pardom ;  for  ftitution  of  the  prefentment.  Mo.  270.  in  cafe  of  Beverly  v* 
«Jwhe      Cornwall, 

ihall  not  be 

reftored  to  the  prefentment.    Br.  Forfeiture  de  TerreSy  pi.  73.  cit^  9  H.  6.  57.  per  Pafton.*— «» 

Ibid.  pL  104*  cites  S.  C.  for  pardon  it  not  re/liiution:  ^ 

16.  Lord  of  a  manor  is  outlawed,  and  the  king  grants  copyholdsy 
the  party  fliall  not  defeat  them  by  his  reftitudon  in  error,  becaufe 
they  are  but  things  accejfory  to  the  principal.  Mo.  270.  in  cafe  of 
Beverly  v.  Cornwall. 
And.  177.  ly,  A  term  of  one  oudawed  for  recufancy  was  (old,  and  after* 
s  excited'  ^^'^^^^  ^^  oudawry  was  reverfed.  Anderfon  and  Walmfley  held 
Arg.  a  that  the  term  fliould  be  reftored  j  for  the  Iting^s  intereji  is  but  con-- 
Vem.  3it.  ditionalj  i.  e.  it  is  good  if  the  oudawry  be  good }  and  therefore  a 
P  ?nv  '^"^  being  fold,  it  is  tied  with  a  condition,  that  into  whofirfeever 
AyiiSr^'  hands  it  comes,  if  the  outlawry  be  reverfed,  the  term  is  reduced  to 
A/f^for  the  owner.  And  it  is  not  like  afale  made  by  the  flierifF;  for  the 
iiT'rind?  flierifF  fells  it  by  authority  of  law  to  levy  the  money,  and  there,  if 
paiy^stoiie  the  judgment  be  reverfea,  the  party  fliall  be  reftored  only  to  die 
reftored  nionev,  and  not  to  the  term }  for  he  loft  it  not  by  the  judgment  ; 
upon  the  2j^j  ^gy  gj^yg  judgment  for  the  plaintiff,  Periam  J.  not  bdn^ 
[hooghthe  refolvcd.  Cro.  E.  278.  pL  3.  Pafch.  34  Eliz.  B.  R-  Eyre  v. 
profitBft^  •   Woodfine* 

ce'ived  are 

forfeited  aod  loft.  Admitted  by  the  counfel  for  the  octlaw.  %  Vertk  913.  Peyton  v.  Ayliffw 
—By  •  Ld.  Sommers,  the  term  oushi  to  be  reftored.  %  Vem>  gxa«  [wiiiGli  loeras  to  admit  the  pro- 
ill's  received  to  be  loft.! 

*[403] 


The  {rant  o(g<7oJs  of  a  peribn  attainted  is  tiU  the  outlawry  be  rever(ed«    Ars*  Vem.  R*  lo.  i4 
cafe  of  Prodgers  v.  Phrazier. 

18,  J.  N.  and  J.  S.  fiied  B.  to  an  outlawry  before  judgment.  *^^: 
It  was  found  by  inquifition  that  B.  had  S^oljloci  in  thi  Eaft-  ^el'j.^,; 
India  Company i  ^TTft  ting  feifed  the  ftock,  and  granted  it  t9  y^  Keeper  So. 
JVI  and  J.  S.  in  fatisfa£fion  of  their  dehtsj  and  that  they  might  mf^  cited 
fue  for  it  in  their  own  names*     The  Court  of  Exchequer  decreed  ^^j  ^^^ 
the  ftock  to  be  transferred  to  them,  and  the  company  entred  the  that  it  was 
names  in  their  booJtsy  and  put  out  the  name  of  B.     Afterwards  y.  S.  etided  by 
ajjigned  his  intereft  to  Jr.  and  his  name  is  entred  in  the  company's  J^JJT'but 
books  for  his  (hare.     B.  reverfes  the  outlawry,     %  N.  proceeded  in  that  the 
his  affiorty  and  got  judgment^  but  no  execution,     i  he  hng  granted  1-d.  C.  B. 
to  B.  a  reftitution  de  omnibuSy  de  quibus  nobis  non  eft  refponfunu  Then  ^  ^p-^^J^ 
P,  another  bond^creditory  got  judgment  again/1  B,  and  outlawed  him  that  there 
after  judgment.    The  king  granted  this  500/.  to  jP.  as  he  had  be-  ought  to 
tore  granted  to  J.  N.  and  J,  S.     Upon  a  bill  in  the  Exchequer  by  jl^Jfj^JJ^ 
P.  the  Court  decreed,  that  the  ftock  was  well  transferred  by  the  in  this  cafe, 
grant  to  J.  N.  and  J.  S.  and  that  it  was  executed  by  transferring 

the  ftock,  and  fo  the  king  anfwered  of  it.  As  to  the  cafe  of  out" 
iawry  before  or  after  judgmenty  or  of  the  affignee  of  the  king's 
affignee,  and  the  kine's  immediate  affignee,  liiey  made  no  diffis'- 
rence.  And  though  j.  N.  after  reverfal  of  the  nrft  outlawry,  med 
and  got  judgment  aeainft  B.  yet  they  held  no  difference  between 
the  cafe  of  him  and  W.  but  that  both  ftiould  retain  the  proportions 
^ifigned  at  firft  to  J«  N.  and  J.  S.  2  Lev.  49.  Pafch.  24  Car.  2. 
in  the  Exchequer  Chamber,  Pinfold  v.  the  £aft*India  Company, 
Northey  &  al. 

19.  Jn  fcire  facias  to  have  reftitution  after  reverfal  of  the  out-  *Showr.5i. 
Iawry,  it  was  infifted  that  the  leafe  made  by  the  kin^  to  die  plaindflF  i^rin!*)! 
of  the  oudaw*s  lands,  is  made  to  him  for  fadsfadion  of  his  debt  Car.  a.  B. 
out  of  the  refidue  of  the  profits,  after  and  beyond  the  fine  and  rent  R«S.C. 
refervedy  and  fo  the  refidue  beyond  is  received  by  him  to  his  own  Jbock™* 
ufe;  and  therefore  after  reverfal  oi  the  outlawry,  all  the  refidue  lew. 
ou^ht  to  be  repaid  by  him.    Quod  fiiit  concefTum  per  Cur.    And  Wilkik- 
faid  that  though  part  of  the  money  received  was  levied  iy  frocefsoftbe  l^^'J^^*, 
excheqtury  this,  was  in  aid  of  the  plaintiff,  and  for  his  benefit  the  ged  that  the 
money  was  levied  of  the  rents,  ifTues,  and  profits,  and  after,  in  pur-  king's  in- 
fuance  of  the  demife  made,  delivered  to  him,  which  is  in  law  a  re-  {J^'^oJ^Jf. 
ceipt,  and  levying  out  of  the  rents  by  hinn    Quaere  if  judgment  tionai ;  and 
given.    2  Jo.  loi.  Mich.  29  Car.  2  B*  R.  Rockley,  alias  Buckley  irthe  out- 
v.  Wilkinfon.  ^^2r*T 

reverfed, 
the  goods  (hall  be  reftored^  and  then  the  party  is  fet  where  he  was,  at  if  the  outlawry  had  never 
been  ;  but  the  contrary  was  ur^ed  to  be  the  pra6tice  of  the  Exjchequer,  to  which  the  Court  agreed. 
■1  Keble871.pl.  85.  Wilkinson-  v.  RocKLEr,  S.  C.  fays  it  was  objected,  that  thi«: 
(houl(^  be  pleaded  in  the  Exchequer  upon  the  feifure  and  extent,  which  the  Court  agreed.  And 
that  oi pr'^ps  anfajtrtd  info  the  Extbe^er  there  c:m  be  no  reltitution  againft  the  king,  according  to  1 1 
H.  7»  8.  but  that  of  profits  l.viedy  and  not  tutjwred  into  the  Exchequer,  there  may  be  reltitution  there, 
but  not  here  in  B.  R.  And  per  Cur*  a  fuperfedeas  was  awarded  [as  to  the  reftitution.]  S.  C. 
cited  a  Yem.  314.  in  cafe  of  Beytcn  ▼•  Aylitf.— ^  5  Mod.  49  Trio.  7  W.  3.  in  the  cafe  of  th  « 
Kino  v.  Ho  RBI  by,  it  was  faid  by  Treby  Ch.  J.  in  his  argument,  that  upon  reverfal  of  atcaioderty 
we  know  there  is  no  reftitution  ot  the  money  paid  to  the  king ;  and  the  reafon  is,  becaufe  the  ba- 
root  cannot  in  fuch  eafe  controul  the  treafury.  He  remembered,  federal  years  iince,  there  was  a 
f  ^Ihcitor  who  brought  the  rolls  of  a  forfeited  eftate  in  difpute  into  court,  and  they  ordered  the  mo- 
ney to  be  pot  into  the  hands  of  the  remembranoer ;  for  cbey  faid,  if  it  was  or.:«  paid  into  the  trea* 

fury, 


♦est  (Brtattt?; 

furf,  then  wu  no  ptting  it  out  xp'm.  Ami  ihid  it.  per  Holt  Cb.  J.  it  it  trvt,  \ti  man  te  Mf<> 
lawed  in  B.  K.  anil  the  |i:ii1y's  goodi  are  feiled  inlu  the  kind's  hinds,  aiuJ  then  the  outlawry  is  T»- 
Ycrfed,  there  can  be  no  relliiulion.  The  reafon  ot  ihii  is,  tor  thai  the  coun  of  B.  R.  cannot  (end 
1  tvrii  to  the  Ireafurer ;  and  the  court  of  Exchcqiiei  have  no  record  before  [beni  to  ilfue  out  a 
warrant  for  a  reltituiion.  So  if  an  attainder  he  reveried,  the  mean  proAtt  taken  inin  the  Exche- 
quer c::nnot  be  reftored,  for  the  fame  reafon  ;  and  alfo  (or  ttiai  the  king  cinnot  he  made  a  dilTeifari 
and  the  ftatule  |ivel  i  remedj  oalj  u  to  parliament.  5.  P.  Slua._6i4,  tl j.  per  Holt  Ch.  J.  ia 
the  banker*!  c^e. 

20.  A  man  had  a  Jeit  due  to  him  tyjudtntnt,  and  was  out* 
lawed.  The  erantec  from  the  crown  ackn9wudgtdft>tiifa£lim  upon 
r  404  1  *^"  f'^"'^^  of  the  judgment.  Upon  revetfat  the  acknowlcdgemenC 
was  fet  afidc  and  reflitution  made.  Arg.  cited  as  the  cafe  of  Gar- 
ret AND  THE  Earl  of  Holland.  2  Vem.  313.  iii  die  cale 
of  Pej^on  V,  Ayliffe. 

21-  Equity  efrednnptien  tfa  urm for ytari  vras  rfftored  upon  re- 
Tcrfal  of  outlawry  for  treafan-f  (though  doubted  by  counfcl  Arg.  if  it 
was  forfeitable  or  not,  being  only  of  a  term  for  years.)  a  vem. 
312.  pi.  302.  Hill.  1693.     Peyton  v.  Aylifte. 

22.  The  judgnuat  en  the  rtverfal  is  to  be  reftorcd  to  *rfiat  was 
fitt  anfwered  te  the  ting,  which  in  all  cafes  has  been  underftood  c^ 
the  mefne  profits  anfwered  to  the  king,  and  not  as  to  the  principal 
thing  itfelf,  though  feifed  into  the  king's  hands ;  and  he  took  it  to 
be  the  fame  in  cafe  of  a  Itaftfor  years  as  of  a  freehold  ;  per  Ld.  K. 
Sommers.     2  Vem,  315,    Peyton  v.  AyloiF. 

23.  A  bill  was  to  be  relieved  againlt  a  judgment  in  eje£bnenr> 
obtained  by  virtue  of  a  fiirchaje  under  a  venditioni  exponas  ef  a 
term  for  jtars,  en  an  outlawry  of  the  plaintiff,  who  inliftcd  that  his 
title  to  the  lands  was  a  fee,  and  not  a  term  for  years ;  upon  which 
an  injunfUon  was  granted.  But  the  defendant  pleaded  the  purcbafe 
under  the  outlawry,  and  it  was  allowed,  and  the  injiui^ion  dtflblved. 
G.  Equ.  R.  1S4.  12  Geo.  2.  in  Cane.  Robinfon  v.  Haynes. 


•  seo(L..)  (U.  b)     Reftitution.     How  granted^  or  *  obtained, 

t.  A  Man  was  outlawed,  and  reverfed  the  outlawry,  and 
^*  had  writ  of  rejlitution  of  his  goods,  directed  to  the  bai- 
liff of  Weflminller ;  and  fo  it  fcems  that  writ  of  reftitution  may 
ft  to  vihomfoever  has  the  goods.  Br.  Reftitution,  pi.  21.  cites  6 
I.  7.  9. 
2.  Upon  a  motion  for  a,  reftitution,  after  reverfal  of  an  out- 
lawry, it  was  faid  by  Hale  Ch.  J.  that  he  muft  plead  the  reverfai  to 
the  feifure  in  the  llzchequcr.  1  Vcnc  191.  Hill.  2  j  fit  24  Car. 
2.  B.  R,  Anon. 


(W.  b)  Crentif, 


(^tlafoc^^  404 


(Wi  b)  Grantee  of  Outlaw.  What  Intereft  hi 
has  after  ReverfaL  And  njoho  hound  by  fuch 
Grant. 

t.  'T'HE  termor  y^\rvg  outlawed  ^ox  klonyy  granted  his  ierm  and 
*  intereft  to  the  plaintiffs  who  is  put  out  by  T.  S.  and  after  the 
outlawry  is  reveVfed^  and  th6  plaintiff  brdupht  tr^pafsfor  the  profits 
taken  between  the  outlawry  reverfeaand  the  ajjtgnment.  And  the 
queftion  was,  if  the  a£tion  did  lie;  for  that  durixlg  that  time  the 
queen  had  the  intereft,  and  the  aiSgnee  had  no  right.  And  it 
was  adjudged  for  the  plaintiff';  for  by  re^^erfal  it  is  as  if  no  out- 
lawry nad  been,  and  there  is  no  record  of  it.  Cro,  £.  270.  pL 
13.  Hill.  34  Eliz.  inScacc.  Ogheli'scafe. 

2.  An  outlaw  fuffers  a  cwftmn  recovery.  This  Will  bar  the 
eftate-tail,  becaufe  of  the  intended  recompence  only,  and  the  tenant 
niight  have  counterpleaded  the  vouching  fuch  perfon,  and  fo  it  is 
&is  £iult.    Arg.  Keb.  jo.  in  tafe  of  Plimkett  Vti  Holme^. 


(X.  b)     How  to  get  at,  or  difcover  the  EffeSfs  of  the  [  40^  ] 

Outlaw.  See  (R)  cs) 

I.  A  fued  B.  tb  an  outlawry  in  debt  on  bohd  before  judgmeht, 
^^  •  and  brought  a  bill  againft  C.  who  was  trujlee  for  B.  of 
an  annuity  of  20 1;  a  year,  deviled  out  of  a  peifonai  eftate,  to 
iubjedl  it  to  the  plaintiff's  debt.  Lord  C.  Parket,  at  firft,  in-» 
dined  that  thd  bill  did  not  lie;  but  afterwards  was  of  another 
opinion,  all  the  defendant's  intereft,  both  equitable  as  well  as  le- 
^al^  being  forfeited  to  the  crown ;  and  though  the  plaintiff  was 
intitled  to  a  grant  thereof  from  the  crown,  which  upon  applica- 
tion to  the  court  of  Exchequer  he  would  ofcourfe  have,  yet  fined 
this  truft  continued  in  the  crown  till  taken  out,  the  plaintiff  was  di- 
rected to  get  fuch  gfant)  and  make  the  attorncy-geniral  d  Party^ 
and  then  to  come  again.  Wn>s's  Rep.  445^  Trin^  1718.  JBaldi 
V.  Waftalf. 

2.  So  where  B.  &ived  A,  lOO  /.  and  G,  owed  A  100  A  on  note^ 
Jit  outlawed  B,  and  brought  a  billin  chancery  againji  B,  and  C.  to 
have  this  ico/.  paid  him.  The  Mafter  of  the  Rolls  declared^ 
that  A.  could  have  no  title  but  by  grant  under  the  Exchequerfeal^ 
all  B.'s  perfonal  eftate  being  vefted  in  the  cfown  by  the  out* 
lawry;  and  put  off  the  cau^,  in  order  that  A.  might  get  fuch 
grant,  and  make  the  Attorney-General  party.  Wms's  Rep.  446% 
I'rin.  1718.  in  the  cafe  of  fialch  v.  Waftall,  cites  it  as  Pafch* 
1721.  Hayward  v.  Fry^ 


Vot.  XXlh  O  ff  (Y.  b)  Em^ 


4^5  Qtlaturp^ 


(Y.  b)  Executors  or  Adminijirators  of  Outlaw^ 
Their  Power  and  Intereft.  And  Pleadings  by 
them. 

Win.  «S.  in  I.  T  N  debt  againft  executors,  they  pleaded  ©utlawry  in  their  tef- 
fofgne  v^"^"  ^^°"'-  ^P^'^  demurrer  Walmttey  and  Owen  J.  held  it  no 
Gcrvafe',  pIca ;  for  one  outlawed  may  well  make  a  will  and  executors^  and  they 
has  a  nnu  may  bave  aJTets  to  (ktisfy,  over  and  befides  the  eoods  forfeited,  as  in 
viz,*noTe^'  cafc  of  dcbts  due  upon  contrad;  or  it  might  be  that  }^e.dev^ed 
well  that  it  londs  to  be  fold  by  his  executors^  which  are  fold,  the  money  is  aflets 
was  faid  in  their  hands.  But  Beaumont  e  contra ;  for  the  bar  is  good  to  a 
thS  Mfc^of  ^^"^"^^'^  intent,  and  fuch  kind  of  affets  (hall  not  be  intended. 
Manners,  unlefs  fliewn,  Anderfon  abfente,  adjornatur.  Afterwards  for  de- 
that  a  writ  fe£l  in  the  pleading,  without  regard  to  the  matter  in  law^  it 
bro^uoT  ^^  adjudged  for  the  plaintifF.  Cro.  E,  575.  pi.  21.  Trin.  39 
that  after-  EH^t.  C.  B.  Wolley  v.  Bradwcll  &  Ux*  executors  of  Man- 
wards,  and  ners. 

that  the  ' 

cafe  remains  till  this  day   ndetermined. 

Hjtt.53*  2«  Debt  upon  bond  againjl  B>  adminijlrator  of  A.  B.  pleaded  in 

v.^GfiRr  *^'''  '*^'  ''•  *"  inteftate  was  outlawed  after  judgment^  and  diedy 

vis,s.  c.  and  the  outlawry  Jlill  in  force*    Upon  demurrer  it  was  objefted, 

fays  that  that  this  is  a  plea  only  by  way  of  argument,  that  he  (hall   not 

of  the  rc^-^  be  charged  -for  this  debt,  becaufe  he  has  no  affets ;  and  in  this 

cord  in  cafe  this  outlawry  ought  to  be  given  in  evidence  upon  riens  enter 

WooUey's  mains  pleaded^  and  (hoold  not  be  pleaded  in  bar ;  for  by  poffibi- 

c 'urt  *^avc  '*^  ^^  outlawry  may  be  reverfed,  and  then  the  adminiftrator  *  fhall 

jadgment  be  charged  if  he  has  any  goods*    Tiie  Court  feemed  to   think 

that  it  was  the  plea  not  good.     Win.  58.  Hill.  20  Jac.  C.  B.  BuUoigne  v. 

no  plea.  Qervafe. 

— Brownl. 

43.  S.  C.  hut  S.  P.  does  not  appear. 

♦[406] 

3.  Though  chofes  en  a£fion  are  recoverable  by  information  in 
the  Exchequer^  yet  if  the  executor  brings  fcire  facias  on  a  judgment^ 
he  fhall  recover,  and  be  accountable  to  the  king  for  it;  and  the 
debtors  of  the  inte/late  (though  he  was  outlawed)  may  pay  their 
debts  to  the  adminiftrator,  and  his  releafe  is  a  good  difcharge. 
Hutt.  54*  Mich.  20  Jac.  in  cafe  of  Bullen  v*  Jervis. 

For  more  of  Utlawry  in  general,  fee  flfCCOUItt,  atCCeflTor?,  JSIM 

bttton,  (£rror,  (£mutton»  ^lea  ano  SDemnrrers  and 

other  proper  Titles. 


iDaseSi 


'4o6 


> 

(A)  Servants  TP'ages  recoverable  in  what  Cafes, 
and  How,  before  the  Statute  of  5  Eliz.  And 
Orders  of  Jujiices  relating  thereto,  ^nce  that 
Statute.     Good  or  not. 

t-.  X^  E  B  T  ag^ainft  a  prior  by  a  feroant  retained  with  Iris  prc- 
1  3  deceflbr,  in  office  of  bailiffof  hafbandry)  for  40s,  per  ann. 
which  was  more  than  the  ftatute  allowed,  and  did  fervice  to  the 
predeceflbr  to  the  ufe  of  the  houfe ;  and^held  that  it  lay  well,  though 
the  wages  exceed  the  ftatute^  inafmach  as  he  was  retained,  and  the 
fervice  came  to  the  ufe  of  the  houfe»     Br«  Dette,  pL  214.  cites 

3  E  4-  21- 

2.  If  a  fcrvant  be  retained  for  40s.  per  ann,  and  ferves,  he  fliall 

hzs^  dihty  but  he  ought  to  count  that  he  was  in  the  Jervice  during 
the  time.    Br»  Count,  pi.  47*  cites  37  FL  6.  S. 

3*  The  ftatute  of  5  Eliz.  cap.  4.  extends  to  fuch  as  are  re- 
tained in  hujbandry\  and  therefore  other  retainers  are  left  ps  they 
were  at  common  law,  and  a  retainer  fhall  be  intended  according 
io  the  Jiatutcy  unlefi  die  contrary  be  (hewed  by  the  other  party  $ 
fo  that  where  the  retainer  was  for  a  year,  it  fhafl  be  intended  that 
the  wages  were  appointed  by  the  juJlices ;  per  Winch  J^i  And  it 
was  alfo  faid  by  the  court,  that  if  the  juftices  of  peace  in  this  kind 
do  negled  to  let  down  the  wages,  yet  a  fervant  may  bring  an  a£lion 
upon  bis  own  contrary  and  that  he  need  not  Jhew  the  place  where 
he  did  his  fervice  \  for  if  he  did  no  fervice,  yet  if  he  did  not  de- 
part, it  is  very  good.  Win.  75.  Pafch.  22  Jac.  CX  B.  Wea- 
ver V.  Beftl 

4.  Juftices  of  peace  made  an  order  for  D.  to  pay  his  coachman  r  ^^^  1 
the  waces  agreed  upon  between  thenu    It  was  moved  againft  this  L  ^   /  J 
order,  &at  the  ftatute  5  Eliz.  cap.  4.  extends  not  to  coachmen,  or  ^caufc*^^* 
other  fervants  than  in  haibandry.   And  the  Court  were  of  the  &me  they  can- 
•pinion,  and  quaibed  the  order.   2  Jo.  47.  Pafch.  28  Car.  2.  B.  R.  not  com. 
Dc  Vairs  cafe.  T'*/  ™'"' 

CO  ferve  iii 
that  capacity.    5  Mod.  r4o.  Hi  cafe  of  the  king  v.  Gately.  ■      Only  labourer!  are  not  within 

the  lUtute  ;  per  HoUoway.  Comb-  3.  Mich,  i  Jac  z.  B.  R.  Snape  v.  Powfe.  ■  Juft'ce<  of 

peace  have  no  junfilt^ion  to  jodge  of  wages,  unlefs  in  cafe  of  hufbanUmen.     10  Moil.  i^. 
Mich.  10  Aan.  B.  R.    TheC^oeea  v.  Wooton.  S.  P.  6  Mud.  91.  HiU.  x  Ana.  B.  R. 

the  ((oeea  v.  Corbeu 

5.  Exception  to  an  order  of  feffions  upon  the  ftatute  for  fer- 
vants wa^es,  viz.  that  it  does  not  appear  that  the  fervant  was  hired 

G  g  2    '  according  y^ 


according  to  tbejtatuie.    QualhetL   Comb.  3.  Mich,  i  Jac«  a.  B.  R« 
Snape  v.  Dowfc 

6.  An  order  of  2  juftices  for  payment  of  wages  recited  to  be  due 
to  a  day-labourer  not  retairud  by  theyear^  according  to  the  5  Eliz,  4. 
The  Court  held  clearly  the  order  to  be  void>  becaufe  the  juftices  of 
peace  have  no  authority  as  to  fervants  wages,  unlefs  hired  by  the 
year  according  to  the  ftatute,  and  in  the  fervice  of  hu(bandry ;  and 
this  not  appearing  in  the  order,  it  was  quafhed ;  for  the  ftatute  takes 
no  notice  of  other  fervice ;  and  their  power,  as  to  wages,  is  only 
what  tliey  have  by  the  ftatute.  Carth.  156.  Mich.  2  W.  &  M.  in 
B.  R.  The  King,  &c.  v.  Champion. 

7.  A  juftice  of  peace  made  an  order  for  the  pavment  of  a  Z^^- 
man*s  wages ;  and  upon  an  a3ion  brought  againft  nim,  the  plain- 
tiff recovered  30 1.  damages.  Arg.  5  Mod.  140.  in  the  cafe  of  the 
King  V.  Gately,  cites  it  as  one  Reycroft's  cafe. 

€  Mod.  104.  8*  It  was  moved  to  qua(h  an  order  of  fejpons  for  fervants  wages 
Arg.  in  and  cofts  offuity  for  non-payment  whereof^  they  committed  him  to 
Q^^cenv^  prifon,  which  it  was  (aid  they  could  not  do,  and  that  they  ought  to 
L^'.idon/  have  indi£ted  him  for  difobeying  their  order ;  and  that  the  juftices 
cites  Pafch.  of  peace  have  no  power  to  compel  payment  of  fervant*s  wages ; 
t)^'k^*  and  it  vr2S  ordered  to  be  qusJhed,  nifi*  5  Mod.  419.  Mich.  10 
an/ou'cS    W.  3.  The  King  v.  Pope. 

v.J.in.mer; 

and  I  hoc  it  wa3  thert  lield  that  the  juftices  could  inforce  their  order  by  commltmsnt. 

Ti.e  Court,  o.  An  Order  to  pay  for  day^s-tvorh  and  labour  doncj  was  held 
*']  fa^'^^r  of  ^gjj^  fp|.  ^e  Court  will  intend  it  within  their  jurifdi^ion  upon  gene- 
will  M  ways,  ral  words,  unlefs  the  contrary  appears  upon  the  face  of  the  order. 
tiMiefs  the  J  Salk.  441.  in  the  cafe  of  the  Qiieen  v.  Gouche,  it  was  cited  by 
c».n»rary       Gould  J.  as  the  cafe  of  the  Kiiig  v.  Dummer. 

appears  -'  ° 

V)K)n  the  face  of  the  order,  prefume  fervants  to  be  fcr«^ants  in  huibandty,  nnd  vnW  admit  of  no 

collateral  proof  to  the  contraiy.    zo  Mod.  68«  Mich.  10  Aim.  B.  R.  The  Qjeen  v.  VVooton. 

10.  An  er^/r  of  juftices,  reciting  that  42  x.  4^.  was  due  fvom 
G.  to  J.  S.for  work  and  labour  in  hujbandry^  required  him  to  pay 
the  fame,     it  was  objeded,  that  it  does  not  appear  to  be  Jlatute^ 
wagesy  and  their  jurlldidiion  is  of  no  other.     But  per  Powell  and 
Gould,  though  theflatute  gives  them  a  power  only  to/et  the  rate  for 
wages,  and  not  to  order  the  paymenty  and  the  courts  of  lay^  indulge 
remedies  for  wages,  as  appears  by  its  fufFering  the  admiralty  to  have 
cognizance  of  mariners  wages ;  and  therefore  they  would  intend 
itjuch  wages  as  were  within  the  flatute.     And  the  order  was  af- 
firmed, Holt  abfente.    i  Salk.  441.  pi.  3.  Mich,  i  Ann.  B.  R.  the 
Queen  v.  Gouche.* 
)Sjik.  tSi.       II,  The  juftices  of  peace  made  an  order  upon  the  defendant^ 
Po^rTSicc-    that  he  ftiould  pay  B.  fo  much  money  for  labour  and  work  done^  with- 
t  rm    is       out  faying  lb  much  as  that  he  was  hisfervant  j  and  it  was  quaflied  i 
V  1,.  pi         for  per  Cur.   this  might*  be  carpenters  work,  &c.    6  Mod.  9X» 
^^^/'^'•*      Hill.  2  Ann.  B.  R.  The^Queen  v.  Corbet, 
.         ^-        I  a.  Order  v/2S  for  payment  of  wages,   reciting  that  2  perfoHs 
*[40o  J   2vcre  retained  by  L.  ovcrfcer  of  the  v/orks  in  Hampton-Court  Gar- 
deiis,  atfo  much  per  difTn^  and  bad  worked  thercyj  many  days  j  there- 
fore 


fore  the  order  was,  that  L.  (hould  pay  them;  et  per  Cur.  the 
ftatute  extends  only  to  fervants  in  hufbandry,  not  to  gentlemen's 
iervantSi  nor  to  journeymen  with  their  mafters ;  had  the  order  been 
general^  viz.  topayfo  much  to  ^  of  his  labourers^  i^c.  or  to  2  of  his 
fervantSy  the  Court  Jbould  have  Jappofed  them  fcr\'2nts  in  hufiandry^ 
but  here  is  no  room  for  fuch  an  intendment j  fince  the  contnuy 
appears.  Salk.  442.  pi.  5.  Trin.  3  Ann.  B.  R.  The  Queen  v, 
London. 

13.  An  order  was  made  by  the  juftices  of  peace j  for  the  dcfen^ 
dant  to  pay  40  /.  for  wages  generally ;  and  becaufe  it  was  not  laid 
for  what  wages,  it.  was  moved  to  quaih  it ;  far  they  can  only  fettle 
wages  in  hulbandry;  but  per  Cur.  we  will  intend  it  for  fuch  wages, 
fmce  the  contrary  does  not  appear.  Salk.  484,  4S5.  pi.  40.  The 
King  V,  Gregory. 

14.  An  order  of  fef&ons  was  made  upon  the  mafter,  to  pay  j  U 
wages  fo  y,  S.  his  feryant  ip  hujbanjiry.  It  was  objeftpd  that 
J.  o.  was  a  covenant-fcrvant,  and  that  the  ftatute  does  not  extend  to 
fuch,  though  in  hufbandry.  But  Powell  J.  held  that  the  ftatute  of 
5  £Iiz.  havmg  a  favourable  conftrudiion,  has  beeh  extended  to  crue^ 
nant  fervants^  if  in  hujbandry.  1 1  Mod.  266,  26^.  Hill.  8  Ann. 
£.  R.  The  Queen  v.  Cecill. 

r5.  Order  for  payment  of  fervants  wages  quaftied,  beoaufe  the 
evidence  for  the  order,  ice,  was  only  the  fervant^  and  he  is  not  good 
evidence,  bein^  interefted.  MS  Cafes,  Hill.  8  Ann.  B.  R»  The 
Queen  v.  CeviTle. 

16.  A  warrant  was  granted  by  a  Juftice  of  the  peace  upcn  the  ^ 
ftatute  of  the  ^  Eliz.  againft  a  matter,  for  not  paying  a  labourer's 
wages,  without  proof  on  oath  that  any  thing  was  due.  And  for  this 
an  information  was,  granted  agaipft  liini»  And  the  Court  held  fur- 
ther, that  the  warrant  is  not  to  be  granted  in  the  firft  inftance,  but 
after  a  fummQns  ar^d  convi£fiQn,  Trin,  11  Geo.  2  B.  R.  The  King 
v.  Covert, 

For  more  of  Wages  in  general,  fee  S^aiintrd  3R3agwr,  ^a0tr 
WO  dertnnt  (N;,  and  otiier  proper  Titles. 


J  ' .  '• 


(A)     Waife.     [fFbat  Jhallbe/aid  Waife.]  ^^ ,  ^ 

[  I    T  F  a  thief  leaves  my  horfe  or  his  own  horfe  in  an  inn^for  a 
^  certain  jum  by  the  week  for  his  meat,  it  isL  not  any  waife. 
P.  I  Ja.  B.  adjudged.  ] 

[  2.  But  if  he  leaves  it  there  without  any  agreement  for  his  meat  V  .  ^q  1 
it  is  a  waife.    P.  1  Ja.  B.  adjudged.  ]  L  ^   y  J 

G  g  3  3.  This      ^ 


3.  This  forfeiture  is  not  like  a  ftray,  usiiere  though  the  tord  mxf 
feife  yet  the  party^  who  is  the  owner,  may  reuke  mem  within  ih9 
year  and  day;  but .  here  the  true  owner  cannot  fiife  bis  own  goods^ 
though  upon  frejh  fult  within  the  year  and  day.  H.  Hift.  PL  C. 
541.  cites  8  £).  3.  II.  a.  Avowry,  151.  3  £•  3.  Cor.  162. 

4*  If  a  man  hcpurfued  as  a  felony  and  he  flies,  and  waives  bis 

0vn  goods,,  thefe  are  forfeited ;  per  Cur*  as  if  they  had  been  ftolen 

goods.     Br.  Eftray,  pi.  9.  cites  29  E.  3.  29.  and  M.  37  H.  8. 

accordingly. 

Bona  wai-        5.  It  feems  that  a  waife  is  that  which  isjloky  and  waifs  and  ca^ 

viata  feu      talla  felonum^  are  the  proper  goods  of  the  felon ;  therefore  a  man  may 

-irJgd^'     have  the  one  by  the  flight,  and  not  toe  other  as  it  fecms».  Br» 

that  are       Eftray,  pi.  2.  cites  44  E.  3.  19. 

ilolcn  and 

waved  by  the  thief  in  his  flight.    Bona  fugitivorum  are  the  proper  goods  of  him  who  flies  for 

felony.    See  4  Rep.  109^  b.  in  Foxley's  cafe. 

Contra  if  be        fi.  If  goojs  are  bailed  to  J.  N.  and  befuffers  them  to  bejiolenfrom 
*wj  ro^Afrf     ^-     j^j  ^     r^l     w^iww  them  in  the  iaiUe^s  manor j  and  be  takes 

the  baihr      them  as  waif  this  ts  no  plea  \  per  Cott.  J.    Br.  i!^ltray,pl.  i2.  cites 

kidretook  10  H.    6.  22. 

thctn^  ami 

ofter  tbty  bad  hunfinhn  and  waived  {  for  in  the  one  cafe  it  it  folly  and  negligence  in  the  bailee,  and 
in  the  other  not.    Ibid. 

7.  Trefpafs  of  goods  carried  away,  the  defendant  faid  that  he  bad 
waife  in  his  manor  of  D.  and  that  onejtole  the  goods  de  quodam  ignoto^ 
and  brought  them  into  bis  manor^  and  there  waived  theniy  and  be 
feixed  them  as  goods  waived^  and  the  other  traverfed  that  they  were 
notfole ;  per  Laicon,  If  they  were  not  ftole,  yet  if  they  were  waived, 
they  are  forfeited  \  for  if  a  man  takes  goods  only  by  trefpafs,  if  they 
are  purfued  to  be  taken,  and  he  waives  the  goods  and  flies,  now 
.  he  refufes  them,  and  the  pofTeffion  is  not  in  any ;  and  then  the  kingi 
or  he  who  has  waife  of  the  grant  of  the  king,  (hail  have  it.  Per 
Needham,  Waife  cannot  be  unlefs  the^'goods  were  ftole ;  and  denied 
the  cafe  of  the  trefpafs.  .  And  if  a  man  flies  for  felony,  and  leaves 
his  houfe  and  goods,  yet  there  his  goods  are  not  waived  by  it;  and 
by  pleading  of  waife  is  implied  that  the  goods  were  ftolen,  and  by 
ftealing  and  waiving  the  goods  are  forfeited.  Br.  Eftray,  pi.  6.  cites 
12  E.  4.  5. 

*  8.  If  a  man  waives  his  own  goods  without  offence^  and  fays  that 

he  will  not  have  them  any  longer^  this  is  no  forfeiture,  and  he  may 

retake  them  at  his  pleafure.     Br.  Forfeiture  de  terres,  pi.  11 2.  cites 

Doft.  &  Stud.  lib.  20.  ca.  51.  fo.  157. 

Mo.  57»-  6.  If  a  k\on  deals  goods  and  carries  them  into  a  manor^  and  leaves 

Siich.^41  '^^''^  ^^^^^  "*  ^'^  ^^'^  ^''  ^^^ther's  houfey  or  in  cujiody  of  another^  or 

&42  Ei  z.  puts  them  into  the  ground  or  other  fecret  place  and  then  flies,  they 

S-  c.  and  are  not  waifes ;  for  a  waife  is  when  a  felon  is  purfued  or  thinks  he 

cordmgW  '^  ^^»  ^"^  fearing  to  be  apprehended,  and  having  the  goods  then  in 

Foxicy  V.  his  poifeffion,  flies  and  waives  them.     But  if  be  has  not  the  goods 

Anflcy.—  luith  him  when  he  flies  and  is  purfued ^  or  is  in  fear  of  being  appro* 

^ri'  vC '.  beruied^  '^7  ^^^  neifher  waiv(4  norforfeitcd^  but  the  owner,may  take 

'  them 
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them  when  he  wiH  without  any  freili  fuit    Rcfolved.  5  Rep.  109.  scGavr- 
51.  Pafph.  +3  Eliz.  B.  R.  Foxley's  cafe.  iy  ^f 

held  that  purfuit  of  the  felcMi  need  not  be  allegeJ.    But  Popham  fald  it  (honld  be  alleged,  cha:  :he 

felon  flcU  for  fear  of  being  apprehended,  and  ih^refore  waived  cheni. If  felon  leaves  the 

{oods  eloigned  tvith  intent  to  fetch  them  anoclier  time  they  are  not  waived.  M0.57a.pL  78;.  per 
Popham  in  S^  C. 

10.  The  rtafon  why  waifs  are  given  to  the  king  or  lord  of  the  f  4.10  1 
^nanorj  and  that  the  owner  (hall  lofe  his  property  in  them,  is,  be-  c     e  6 
caufe  of  his  defaul;  in  not  making  fre(h  purfuit  to  apprehend  the  pi  °j.  Mich*. 
felon,  and  therefore  the  law  hath  impofed  this  penalty  on  him,  that  41  &  42 
Vnlefs  the  felon  upon  frefh  fuit  be  attainted  at  his  fuit  in  appeal  of  ?,^'*-  ®-  ^* 
the  fame  felony  that  he  {hall  lofe  all  the  goods  which  the  felon  AnHey,  s. 
waives  at  the  time  of  his  fli^^ht ;  but  if  the  felon  hides  them  there  C  and  s.  P. 
is  no  default  in  the  party,  it  being  fuiKcient  for  him  to  make  fre(h  ^y  P*jpha™ 
(uit  after  notice.    5  Rep.  109.  a.  b.  Pafch.  43  Eliz.  B.  R.  Foxley's      '  •*' 
cafe. 

I  f .  Goods  of  aliens  (lolen  and  waived  by  the  felon,  (hall  not  be  laid 
vnah  by  13  £.  4.  per  Doderidge  J.  3  Bulft.  19.  Hill.  12  Jac.  14 
^afc  of  V^aller  y,  Han^er,^ 


(B)     Waife.     Who  Jloall  have  tbem. 

\i  "^'  O  T  E  per  Bclk,  that  waifs  do  not  belong  to  the  lords  rf  the 
^^    hundredy  by  reafon  of  the  hundred^  but  belong  to  the  leet^ 
and  the  king  jhall  have  it  by  reafon  of  thf  Uet.     Br.  Lftray,  pL  2« 
cites  44£.  3.  19. 

2.  It  was  faid  for  law  by  the  reporter,  that  if  goods  zxtfloUy  if  Br.Eftray, 
they  come  into  afranchfe^  the  lord  of  the  franchife^W/  have  thenty  ^^•  7-  cues 
if  frefh  fuit  be  not  made,  and  if  it  he  nofranchife  the  king  Jhall  have  g  ^'^"Z 
themy  if  the  party  does"  not  mzk.t  frejb  fuit  \  which  franchife  feems  suit,  pi.  4. 
to  be  fuch  a  one  as  has  waife,  or  bona  &  catalla  felonum  fugitivo-  cite^yS  c.--* 
rum.    Br.  Forfeiture  de  Terres,  pi.  no.  cites  21  £•  4.  16.  ^"V^^ -^p- 

*  ^  pienending 

tec,  the  felon  owfrt/hJuU  the  property  is  prefcrvcd  to  the  plaint iffagainU  him  that  claims  waif  and 
Aray.     a  Le.  19a.  pi.  142.  Trin.  2S  Eliz.  C.B.  Rooke  v.  Denny. 

3.  And  it  was  granted  per  tot.  Cur.  that  if  a  mznjleals  goods  and  Br.  EQray, 
waives  them^  he  who  was  robbed  ma>,y  feize  them  zo  years  after y  if  ^J:  ^'^^* 
the  king  nor  the  lord  of  the  franchife  have  not  feized  them,  but  if  bV.  Freih 
they  are  feized,  then  he  who  was  robbed  ought  to  fue  appeal,  and  Suit,  pi  4. 
{hall  have  them  if  he  makes  frefh  fuit;  quod  nota.     Br.  Forfeiture   ciiossc. 
de  l^crres,  pi.  no.  cites  21  E.  4.  16. 

4..  Note,  where  goods  are  fiolen  and  waived^  and  feized  as  waife 
by  him  who  has  waife,  by  this  the  property  is  changed,  and  the 
firil  owner  fliall  not  rehave  them  without  fuing  appeal.  But  fee 
a  hte Jiatute  21  //.  8.  cap,  1 1.  That  if  he  gives  in  evidence  at  the 
arraignment  upon  indictment,  and  the  felon  be  attainted,  he  ihall 
have  reftitution  .is  if  he  had  fucd  appeal.  Br.  Eftray,  pi.  8.  cites 
Dr.  ic  Stud.  lib.  2.  cap.  3.  and  51. 

5.  A  lord  who  has  bona  waviata,  fhall  not  have  the  goods  of 

G  g  4  aliens 


4^0  SOatft^ 

fjiens  ftolen  and  waived  by  felons,  and  If  waived  afiir  tie  alien^ 
iltathj  the  lord  fliall  not  have  them,  but  the  executor  of  die  alien  I 
per  Doderidge  J,  3  Bulft.  19.  Hill  12  Jac,  in  cafe  of  Waller  v. 
Hanger,  , 


[411]  (C)     Pleadings, 

X,  'T^  HE  lord  of  a  hundred  ]\i{{i!itA  for  awaife  there,  becaufe  a 
■*•     thiif  badftoUn  goods^  and  hui  and  cry  was  made^  and  bt 

ran  away,  and  waived  tbe  goods j  and  be  took  them  claiming  as  waife^ 

Br.  Eiiray,  pi.  2.  cites  44  £t  3.  19. 
Br.  Trar  2.  Trefpafs  of  taking  a  horfe.    The  defendant  f aid  ^X.  it  wasfiole^ 

Terftf  per,  and  waived^  and  he  as  lord  of  D.  where^  &c.  took  it  as  waife.  The 
ciicsV.  c'  plaintiff faid  that  it  was  notjlole ;  and  a  good  iffue.  So  if  he  had 
That  the      {aid  that  it  was  not  waived^    Nota«    Br.  liTues  Jpines,  pi.  68« 

rkinriif        ^jj^5  12  E.  4-  S- 

nkj^ue  hof  that  U  was  fio/e.  AnU  per  Needham,  the  waiving  ought  to  be  Craverfcdj  and  ^  th^ 
pealing.  But  per  Jenoyi  he  00^7  traverfe  the  one  or  the  othery  aad  after  it  was  taken  tliat  the  iffuq 
yrzs  \\  pli  joined. 

3.  Jtt  cafe  for  mifufing  ^e  plaintiiPs  horfe,  by  which  the  horfe  bc-» 
came  blind  of  one  eye,  ice,  and  counted  that  the  horfe  was  Aden  by 
3  felons,  and  that  he  made  frejh  juit.^  and  the  felons  were  apprehended 
and  attainted  at  hi^  fuit  before  Windham  J.  and  that  the  horib 
came  to  the  bands  of  the  defendant,  who  mifufed  it  as  above^ 
The  defendant  pleaded^  that  before  that  and  the  attainder  of  the 
faid  felons,  they  had  waived  the  faid  horfe  within  his  pianor^  in 
which  he  had  waife  and  eftray,  occ.     Tne   Court  held  this  qo 

'  plea,  without  traverjing  the  frejh  fuit  whereof  the  plaintiff  had 
declared,  the  property  of  the  plaintiff  being  thereby  preferved; 
|Lnd  therefore  upon  that  mifufer  an  a£tion  well  lies ;  and  judg- 
ment for  the  plaintifF^  2  Le.  192.  pi,  242.  Trin,  28  Eliz.  C« 
B.  Rooke  v.  Denny. 

4.  In  trover,  &Cf  the  defendant  juftified  as  fervant  to  the  (herifF  . 
of  Middlefex,  for  that  the  plaintiff  had  ftolen  the  goods,  and  car* 
ried  them  to  D.  in  the  county  of  Middlefex ;  at  which  place  the  de-« 
fendant  felled  them  ut  bona  waviata;  and  without  argument  it  wa9 
adjudged  fo^  the  plaintiff  j  for  he  ought  to  allege  a  felony  committed^ 
fee,  and  that  the  goods  were  waived  by  thefelon^  Cro«  Eliz.  6ll« 
pi.  18.  Pafch.  40  KHz.  C,  B.  Davie's  cafe, 

5.  A.  ftole  B's  goods;  B.  makes  frejh  fuit,  A.  waives  the  goods 
jind  flicF,  and  before  B*  comes  the  goods  arefetfed  as  waived^  and  then 
B,  comes  and  challenges  thenu  Crooke  and  Harvey  J.  held  the  goods 
|iot  forfeited,  B.  having  done  bis  endeavour,  and  purfued  from 
vjll  tp  vill ;  and  that  they  (hall  not  be  iai4  waived,  bMt  where  it 
cannot  be  known  to  whom  the  property  is,  Hutton  ana  Yelvertoa 
faid  that  goods  waived  ihall  be  faid  fuch  as  fire  flolen,  and  which 
|he  felon,  being  purfued,  for  fear  of  apprehenfiqn,  waives  and  flies  i 
jo  that  by  fcizure  before  the  owner  comes,  the  property  is  prefently 
^Ifcred  Put*of  th^  owfief  in  tl)e  lo^d^  notwithftanding  the  frefh  fuit, 

iinlefs 
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vnlefs  that  fuit  was  always  within  view  cf  the  felon.  But  all  agreed 
that  if  4he  mvner  comes  and  challenges  the  goods  before  feiz$nrey  and 
after  the  flight  of  the  felon  the  owner  ihall  have  his  goods  with- 
out queltion.    Hec.  64,  65.  Mich.  3  Car.  C.  B.  Dickton's  cafe. 

Jor  more  of  Waife  in  general,  fee  fctOf  %UiU  litttitutm^  (C) 

ana  other  proper  Titles. 


ZJMtS.  1 4"  3 


(A)     What  Procefs  goes  into  Wales, 


!•  T^jT^HEN  the  manor  of  Bergaveny  was  demanded,  jthey 
^^    wrote  to  thejheriffof  the  county  of  Hereford  tofummon  th^ 
tenant  in  the  manor  in  Wales.     Br.  Cinque  Ports,  pL  8.  cites  .  19 
H.  6.  12. 

2.  R'^Ji.fa,  or  z^ca.fa.  or  other  judicial  procffs^  did  not  go  •  Th« 
into  Wales  J  per  tot.  Cur.    Godb.  214.  pi.  305.  Mich.  11  Jac.  piaintiflhad 
C.  B,  Anon.  M««"« 

thbt  in  Ltm^ 
^jnf  and  SLJxcrif.xctas  to  the  (herlfFy  who  returned  nu.la  bona,  ha  tijlatumfull  that  be  badlands  in  Denbirbm 
Jhirtf  Aa^i*fa,  to  the  ftftriff  of  Dmbitrb,  w6o  r(turr.ed  tbat  brtv:  Jkmiri  rtgis  non  rut  rit  in  IVaiHam.     Kc« 
ling  Ch.  J.  (in  the  fit  ft  motion  held  that  the  writ  lies,  the  others  faid  nothing,  but  ordered  the 
Cheriff  to  make  fuch  return  as  he  would  ibnd  to,  who  flood  to  this  return.     And  Twifden  doubl- 
ing whether  tlie  writ  lay,  adjornatur.     Lev.  291.  Trin.  22  Car.  2.  B.  R.  Draper  v.  Blandy. . 
%  Saund.  193.  S.  C.  that  Kelynge  Ch.  J.  inclined  llrongly  that  the  writ  lies  ;  and  ClLit  afcerwardt 
it  was  moved  again  before  Rainsford  nnd  Morton  J.  who  upon  hearing  the  cafe  argued,  nude  a  rule 
for  a  new  writ,  and  to  amerce  the  Iheriif ;  but  it  being  moved  art«rw.-irds,  wlien  Tu  Kden  J.  was 
prefent^and  he  incliiiingftrongly  that  fuch  procefs  did  not  ran  intoWaics»  the  cafe  was  adjourned 
over  to  tlie  next  term ;  and  the  reporter  fays  that  nothing   afterwards  was  done  in  it. — ■ 
Kaym.  206.  S,  C.  fays  it  was  afterwards  adjudged  an  Ul  return,  by  Tivifden,  Kainsford  and 
Morton  J. 

-f  If  dtbt  be  bn)UghC  ofMnfitm  in  London,  and  be  /iflots'ards  nrnovei  and  inhabit i  in  J^Jkr,  a* 
fti,Ja.  may  be  awarded  againft  him  tliere  ,  and  the  1  egiller  mentions  a  record  removed  from  CaU 
lice  by  certioraii}  per  Poderidge  J.    Cro.  J.  484.  pL  i.  Trin.  16  Jac.  B.  R.  Sir  John  Cjrew's 
cafe. 

So  where  two  tftUbm^n  wr*  bail  in  B.  K  and  judgment  being  had  againfl  the  principal,  a  ex.  fj, 
iflued  into  Walts  ngainft  the  bail ;  and  the  Court  faid  that  if  the  paitics  fuund  thcmfelves  ag- 
grieved, t?jey  might  have  a  writ  of  error.  2  Bulft.  54.  55.  Mich.  10  Jac.  Hall  v.  Roiherh.;m. 
■  S.  C.  ci  edby  Ellis  J.    2  Mod.  xi.  in  cife  of  Whitrong  v.  filaney. 

3.  But  it  was   agreed,  that  a  capias  utlagatum  did  run   into 
Wales.     Godb.  2.4.  pi   305.  Mich.  11  Jac.  C.  B.  Anon. 

4.  An  extent  had  gone  into  Wales;  per  Brownlow  prothono- 
tary.    Godb.  214.  pi.  3^5.  Mich.  11  Jac.  C.  B.  Anon. 

5.  Where  an  aclion  of  debt  on  n  iond  was  brought  in  Hertford/hire^  s.  C.  cited 
and  upon  nil  debet  pleaded  the  plaintiff' had  2.  vcrdi&y  and  judgment  by  EiUs  J. 
and  a  writ  of  execution  was  directed  to  thejherijfof  Radnor  In  Wales,  ?  ^'***-  '®' 
who  returned  that  Ireve  donii^i  regis  did  not  come  there,  it  was  clearly  whttrone 
agreed  by  the  Court  that  the  writ  was  well  awarded  \  and  the  Iherilf  v.  Bbr.eyl 

was 
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xns  fined  lol.  for  hli  iO  return.  2  Biiift«  I56.'i57.  Mkh.  it  Tac^ 

,  Bede  v.  Piper. 

^pli.  T44»  6.  Ctrtiorari  was  pra^  (0  remove  iniiUnunU  taken  in  Wzics/or 

*-  <-'•  ^ays  rw/x^  and  granted,  there  being  diverfe  precedents  to  that  pLirpole>  as 

s  m«ion#I  the  clerk  of  the  crown  informed  the  Court,  Cro.  J.  484.  pi.  i.  Tria» 

wtwy^an  i6  Jac*  B.  R»  Sir  J.  Carew's  ca£;. 


inrfi  tment  •f 


hmtttry  in  fVahi  into  B.  R.  and  tb»t  it  was  obje^ed  that  fuch  a  .writ  had  not  been  gi:anted  i^ice  the 
veign  of  Edw^.  i .  Bus  Ibe  Court  refolved  that  the  writ  Ihopld  be  granted,  becaufe  it  is  in  the  King's 
€f^e  \  and  by  Haughtoii  J.  he  may  fue  in  what  court  he  wiU ;  and  though  fuch  writ  in  fuch  cafo 
^ght  not  to  be  granted  iii  cafe  of  a  common  perfon,  yet  that  is  no  reafon  but  it  Oiay  be  granted  in^ 
the  King's  cafe.--— 2  Roll.  Rep.  1%.  29.  S.  C  rocn^ons  it  as  an  indidment  of  baxretiy  t  and  that  1^ 
certiorari  being  granted,  it  ftood  per.Cur— rr-Doderi^  J.  faid  the  Regifter  loentiQas  a  record  le- 
ipcMxved  from  Call  ice  by  certiorari.  Cra  J.  484.  in  Sir  John  Carew's  caie. 


Wl] 


7.  Th^  comqion  procep  ^  3.  R.  docs  i>pt  hb^  vito  Wales^ 

but  the  coyrfe  is  to  bring  it  by  original,  and  fo  to  the  outlawry  y 

per  omnes  J.  2  Roll.  Rep.   141.  Hill.  17  Jac.  in  cafe  of  f  toid  v. 

Bedield. 

Thepl^-        g,  Judgmtnt  in  debt  was  bad  in  the  great  feffiom  againft  the  defen^, 

©hiainclTa     ^^^h  dwelling  in  one  of  thofe  counties,  and  afterwards  he  iitdtntef^ 

judgMnt  in     tate;    One  who  dwelt  in  Leeidon^and  had  noticing  in  tValeSj  teak  eu^ 

M,  R'JMcA    igffgf-s  of  admini/ireHion,.    It  was  moved,  at  a  meeting  of  all  the 

l^^filijg     judges  and  barons,  whether  any  execution  might  be  in  vVales,  the 

heir  ami         iadminlft rator  not  inhabiting  nor  having  any  thing  there  jp  and  if  not,^ 

irrn*Lifitsy      ^i^gjj  whether  the  record  rni^ht  be  removed  by  certiorari,  and  fent 

>£!/!»**'  by  mittimus  into  B.  |l.  or  C.  B.  to  thjc  intent  to  have  a  fci..fiL  to 

^y^ies ;  and    have  lands  out  of  Wales,  or  ^oods  in  the  adminiftrator's  hands  li-i 

chequei'tion  able  to  it  there.     And  all  the  juftices  apd  barons  conceived  that  he 

•her  this*"  ^^^^  "^^  ^^'^^  ^fi^'  fi''  ^^  ^"J'  ^^'^'^^  ^^^  where  the  judgment  was  given  j 

fciie  facias  and  if  it  fhould,  then  all  judgments  in  inferior  courts  might  be  re* 

would  lie  moved  and  executed  in  the  courts  at  Weftminfter,  which  would  be 

aTd  b^^^***  very  inconvenient  to  the  fubjeds  to  make  lands  or  perlbns  liable  in, 

judges  a^  Other  manner  than  at  the  time  of  the  judgment ;  and  there  is  no  rc^ 

ic;itn(t ihe  medy  but  to  execute  (iich  judgments  iix  their  peculiai;  jurifdi<&ions«^ 

ch.  juftice  Cro.  C.  34.  pL  7.  Anon.   ' 

it  Was  held  tliat  it  would  lie-    %  Mod.  10.  HiU.  26  St  27  Car.  2.  C  B.  Whttrqng  ▼.  Bbu 

9.  Concerning  procefs  out  of  the  courts  at  Weftminfter  in- 
to Walcb,  of  late  times,^  and  how  anciently,  fee  Yaugh.  395  tg^ 

420. 


(N.  b.  6) 

Br.  Affifc,  !•  ASSISE  was  brought  in  the  county  of  Gloucefter,  of  Ae 
pi.  435.  -^  land  of  Gower  in  Wales ;  and  the  plaintiff  recovered,  and 

cites  S.  C.  ^^i\ .  fQj.  ^hen  a  man  is  deforced  of  land  in  a  feigniory  in  Walei^  he 
fays?aiulfo  Jhall  have  bis  a£fion  in  the  court  ojf  the  lord  there  i  for  writ  of  the 
fee  that  the  king  does  not  run  into  Wales.  But  if  the  lord  him/elf  be  de-^ 
*»' ''^sing  «f  forced  of  his  feigniory  in  Wales,  there  he  Jhall  fue  by  writ  in  Eng^ 

laneL 
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hmi-  in  ihi  cmmtf  next  aJ^oimng  \  for  none  can  give  him  remedy  in  in  Bngiand 
Wales.    Br.  JurUdiaion,  pi.  xox.  cites  x8  £.  2.  and  Fitzh.  Aflife,  '^  not  by 

^Q,  eqmtfof 

^^**  the  ftatute 

of  9  £•  3*    For  this  is  befvn-e  tlu^t  l^atute^ 

2.  An  ituUSimifii  of  murder  was  removed  out  of  Wales,  and  tried 
in  an  Engliih  county.  See  8  Mod.  135.  Trin.  9  Geo.  1724.  diQ 
King  V.  Althoe* 

3*  Upon  a  motion  for  a  certiorari  to  remove  an  Indiflment  fov 
murder  out  of  Wales,  the  Court  faid,  that  where  there  is  a  juft  r/a-« 
fin  to  induce  the  Court  to  believe  partiality  will  he  jbewed  of  either 
fide,  the  indiAment  ihall  be  removed  into  an  £ngH(h  county.  But 
the  truth  of  the  matter  will  be  fufpefted  where  it  is  upon  die  motion 
of  either  the  frifoner  or  profecutor^  and  in  fuch  cafe  there  mujl  be  a 
full  and  clear  affidavit'^  to  induce  the  Court  to  gr^nt  a  cercioran. 
But  where  it  is  at  the  injiance  of  the  Attomey-Generaly  it  Ihall  be 
granted  without  an  affidavit.  And  fo  a  rule  to  (hew  cauie  was  dif- 
charged  for  want  of  a  fufficient  affidavit;  but  the  profecutor  tm  have 
leave  to  move  it  again  upon  a  better.  8  Mod.  146.  Trin.  9  Geo. 
1724.  The  King  V.  Burnaby. 


(C)  Error  or  Judgment  there.  [  4'4  3 

I.  T  F  error  be  in  Wales,  it  (hall  be  redrcfled  before  the  jufilces  '^^  P«r 

-*  errant s-,  and  if  no  juftices  errants  are  there,  //  Jhallbe  re^  jtr^ilftho' 
drejfed  herei  per  Newton,    fir.  Cinke  Ports,  pi.  8.  cites  19  H.  coantyi^. 

5.  12.  latine  (hall 

be  redrelTcd 
here.  Contra  of  error  in  Wntes  t  for  thii  ihall  be  redrtffcd  in  parRamrd  \  per  Afcue.  Br.  Cinke 
PortSi  pi.  8«  cites  19  H.  6.  ix..— »But  fee  now  the  34  &  3;  H.  8.  cap.  26. 

2.  34  fcf  35  H.  8.  cap.  26.  par.  32.  cnafts,  That  all  alliens  Error  was 
real  and  mixedy  attaints^   confpiracieSy   ajpfes^  and  quare  impeditj  ^^^^^ 
appeals  of  murder  and  felony ^   and   all  actions  grounded  upon  any  judgment 
JiatuteS'i  Jhall  be  fued  by  original  writs,    to    be  obtained  and  fealed  in  Wales  in 
with  the  laid  original  fealj  returnable  before  the  juflices  at  their  fef^  Ih^^T' 
fions,  within  the  limits  of  their  authorities,  in  manner  and  form  as  is  ftatute«^. 
aforementioned.  ^'•"  '^f 

Par.  33.  Item,  That  aU  manner  ofperfonal  anions,  as  debt,  de-  {j^, j^*)]^/* 

tinue,  trefpafsy  account,  and  fuch  like,  amounting  to  thefum  of  40  s.  aaionjb.iil 

or  above,  jhall  befued  by  writs  original,  to  be  obtained  and  fealed  as  is  *«  hyoiig:" 

aforefaid,  or  by  bills  at  the  pleafure  of  the  party  fuing  the  fame  before  js^j^^hir*' 

the  faid  juflices,  within  the  limits  of  their  authorities,  as  is  ufed  in  cafe  ic  wai 

North^lValei.  by  plaint. 

To  which  it 
was  aniVreretl,  that  this  is  to  he  intended  in  real  anions  in  which  lands  are  demanded ;  hue  this 
aCbun  is  in  the  pcrfonalty.    And  the  Court  held,  that  judgment  was  to  be  affirmed.  Sed  adjornatur. 
Cio.  E.  340.  pi.  6.  Mich.  36  &  37  Eliz.  B.  R.  Griffith  v.  Williams. 

One  brought  an^iy  iy  bUi  in  the  grand  fetfions  in  Wales,  and  decbred,  that  the  defendant  by 

deed  granted  to  him  an  annuity,  or  annual  rent  of  20 1  for  his  life,  by  virtue  whereof  he  was  fcifeJ 

ih  dominicofuo  ut  de  libero  tencmento  for  his  life,  and  for  1 1  years  arrears  he  brought  his  adion. 

T.rf»  Tvai  oJf%n€dy  that  this  bill  of  annuity  is  not  maintainable  ;  but  he  ou^bt  by  the  words  of  this 

^^ut€  to  bati  btougLi  en  uririHoi  writ  j  and  ihis  is  an  action  mixed.    £ut  leiolved  by  all  the  Couit, 

that 
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that  an  annuity  brongbt  by  bill  there^  is  well  broogtit ;  for  Mn^  an  atmkUj  nlich  eima  tUftrfim 
miy  that  grants,  and  not  granted  for  him  and  hit  heirs,  it  is  roeerly  perfonn] ;  nor  istl>is  gi^anr  anjr 
veal  ttung,  or  out  of  any  realty,  and  therefore  cannot  be  faid  to  be  real  or  mixed ;  and  a  releafe  of 
anions  perfooal  is  a  tiar  in  it.  The  judgment  was  affirmed.  Cro.  C.  1 70.  pL  1 7.  Mich.  5  Cft*.  B» 
R.  fiadveil  V.  BodveU.**  ■■  ^    ■   Jo.  ai4.  pi.  3.  S.  C.  accordingly. 

• 

Irror  was  Par-  1 1 3-  All  errors  and  judgments  befere  the  juftiees  at  tie  great 
K  R?SJ  re-  fiJfi^^^  in  pleas  real  or  ndxedyjhall  be  rsdreffedby  writ  of  error  out  f 
verfc  a°  "  t"^  chancery  returnable  before  the  King*s  Bench,  And  all  errors  in 
Judgment  fleas  perfinalJhaU  be  reformed  by  btUs^  to  be  fued  before  the  prejident 
fo  ^tf  dS"'*  ^^^  council  of  Wales ;  and  if  the  judgment  be  affirmed  tn  the  faid  writs 
in  Wales,  of  error ^  or  billsy  then  to  make  execution  and  f^ufprocefs  thereupon^  a% 
^iven  he-      u  ufedin  the  King's  Bencbm 

fore  ehe  juf- 

ttces  there.  And  upon  confideration  of  the  Jatut$  of*  i8  ff.  8.  of  ^a/«j,  andbecaofe  an  ejectment  is 
a  f  mini  a^iofif  the  Court  at  furft  doubted :  but  at  laft  they  adjudged  tHat  the  writ  of  error  would 
Ke  in  B.  R.  Mo.  adS*  pi*  391*  Mich.  19  Eliz*  Griffith's  cafe.— —Cro.  £.  104.  pi.  13.  Griff itb 
V.  AppiiicE)S.C.  adjudged  that  B.  R.  had  jurifdidlion,  and  the  judgment  \vas  reverfed- 

*  This  is  mirprinted  for  the  34  and  35  H.  8.  cap.  z6.  par.  Li^% 

'f  The  printed  dbtutes  have  the  very  word  (mixt.) 

2*  In  error  of  a  judgment  fai  Wales,  In  a  quod  ei  defbrciaty  the 

error  affigned  was  becaufe  the  venire  facias  had  not  15  days  between 

the  tejle  and  return  thereof^  but  the  return  was  the  very  next  day 

after  the  tefte.    Sed  non  allocatur  5  for  in  Wales  their  procefs  is  front 

day  to  dayy  in  one  and  the  fame  feffion.   Cro.  C.  i  j8«  pi.  2.  Hill,  j^ 

Car.  B.  R*  Griffith  v.  Jenkins. 

r  AI  r  1       4.  A  quod  eis  deforeiant  was  brought  in  the  grand  fefSons  in  thq 

Jo.  380.  pi.    county  of  P.  and  the  plaintiffs  made  protefiation  fe^ui  breve  iftud  tn 

J2.S.C.      fornuxy  i^c,  brevis  de  quod  ei  deforciant  at  common  lawj  according  /^ 

and  judg-      thejlotute  of  Rutland^  and  demanded  a  mejfuage  and  lands  in  IL  qu^. 

grand  fcf-     clamant  tenerejibi  W  haredibusj  of  the  body  of  his  wife^  ut  in  jure  ip^ 

fioDs  rever-  Jius,    The  defendants  demanded  judgment  of  the  writ,  becaufe  it  i9 

fed  accord-   ^  ^,.j^  founded  upon  the  ftatute  of  W,  a.  which  provides  that  he 

^  ^*  that  brings  fuch  writ  muft  mention  therein  what  eftate  he  claims 

in  the  tenements  demanded,  which  was  not  done ;  and  adjudged 

there,  that  the  writ  (hould  abate.     But  upon  error  brought,  it  was 

refolved  the  writ  was  well  brought ;  for  it  is  given  by  the  ftatute  of 

Rutland,  12  £«  I.  and  although  the Jlat.  of  tre/h  2.  gives  a  fpecial 

writ  of  quod  ei  deforciat  in  fpecial  cafes,  where  tenant  for  life^  in 

dower,  or  in  tail,  lofe  their  lands  by  recovery  by  default^  and  ia 

fuch  cafe  the  writs  make  mention  of  their  eftates,  yet  this  doth  not 

take  away  thejlatute  of  Rutlandy  which  gives  the  quod  ei  deforciat  | 

wherefore  it  was  refolved  for  the  plaintinin  the  writ,  and  the  judg* 

mentwas  reverfed.  Cro.  C.  444.  pL  15,  HUl.  11  Car.  fi.  R.  Ghf«i 

fith  &  Ux' V.  Lewis  &  Ux\ 

5.  Error  was  brought  of  a  judgment  in  quod  ei  deforciat^  in  th^ 
^  '  grand  feffions  of  Wales,  and  affigned  that  judgment  final  was  given 

on  a  default  afer  appearance^  when  it  ought  to  be  a  petit  cape  only 
in  all  real  af^ions  on  a  default  after  appearance,  and  a  grand 
cape  on  a  default  before  appearance;  and  the  Court  held  this 
manifeft  erron  Lev.  X05^  Trin.  15  Car.  2.  B.  R.  Slaughter  v. 
Tucker. 

6.  iW. 


^ 


€•  iW.liM.  Sef.  I.  cap.  2y.par.  4.  wAwi  tahs  away  ibt 
t9urt  bifon  the  prejidint  and  council^  in  the  marches  gf  Walesy  fcfr. 
enoHs^  that  ail  errors  in  pleas  perfonaly  within  the  principality  c/, 
Watesyjhall  be  redrejfed  by  writ  oferror^  in  the  fame  manner  as  £r^ 
rcrs  in  pleas  real  and  mixed  are  appointed  tQ  be  redrejfed  by  the  34.  ^ 
3S  H.  8. 


(D)  yurifdiSlion  allowed  or  not. 

X.  T  N  aiEfe  recwery  in  bank  of  land  in   Wales  is  void ;    per 

^  Fortefcue.     Contra  it  feems,  by  him^  of  recovery  in  banic 

of  land  in  county  palatine.    Br.  Cinke  Port89  pL  ii,  cites  36  H« 

6-33- 

2.  G.  E.  made  oath^  that  all  the  parties  are  inhabitant Sy  and  dwell-  S.  P.  Ibid. 

ing  within  the  marches  of  Wales ;  and  that.the  matter  contained  in  "p„^*|/^ 

the  bill  i^fir  no  title  ofland\  therefore  the  caufq  is  difmifled  to  the  -lThemat« 

determination  of  the  (aid  commiffioners.  Gary's  Rep.  119,  120.21  terofche 

&  21  EUz.  Morgan  v-  Bithell  &  Evon.  biu  i!jS 

for  a  k.^efir  yearly  tnU  m  tklt  wf  freehold^  therefore  diicnifled.  Cary*sRep.  131.  a»  Eliz.  Moore  v* 
Marftiail.— Ibid.  145.  S.  P.  Arden  v.  Veale. 

Bat  the  jurifdidionof  Wales  was  not  allowed  for  a  ^romr/'r,  though  made  within  the  jarifdi^ioiiy 
bj  parties  dwdling  there.    Gary's  Rep.  141.  x%  Eliz.  Uatioa  v.  Price. 

3.  Defendant  makes  oath  that  the  lands  complained  of /nv  under 
^o  s.  by  the  year^  therefore  difmifled.  Gary's  Rep.  I2i.  21  &  22 
Eliz.  Morgan  v.  Ap  Richard  &  Lewis. 

4«  Jurifdidion  of  Wales  over- ruled,  though  all  the  parties  are 
^welliq^  within  the  jurifdi<S^ion  of  the  marches  of  Wales,  which  is 
«o  cau(e  of  demurrer  for  /////  of  lands.  Car/s  Rep.  127.  128.  22 
Eliz.  Keyes  v.  Hill  &  Ux'. 

5.  Bill  touching  a  pra3ice  and  mifbehaviour  ufed  by  the  dcfen-  f  4.  j  6  1 
dant  againft  him,  tn  bringing  him  up  by  fubpeena  at  the  fuit  ot  one 
Anthony  Hink,  whereas  the  plaintiff  never  knew  any  fuch  man,  and 

for  divers  other  mifdemeamrs  ufed  by  the  defendant  in  this  court  to*  » 

wards  the  plaintiff \  the  defendant  demurred,  for  that  botS  parties 
dwell  within  the  jurifdidUon  of  the  marches  of  Wales,  where 
he  fuppofes  the  plaintiiF  is  to  feek  his  remedy.  But  over- 
ruled, for  that  mifdemeanors  committed  in  this  court  are  mod  meet 
to  be  here  examined.  -Gary's  Rep.  128.  cites  22  ElisK.  Griffith 
V.  Pcnrine. 

6.  The  plaintiff  prays  a  prohibition  to  thejgrand  fe/fions  of  Walesy  ,  ^  yn^^ 
for  that  the  defendant  had  brought  a  bill  againil  him  there  to  difcover  1 38.  Mich. 
a  deed  co:jcerning  his  title^  zndjuppsfed  to  be  in  the  toffejfion  of  the  now  9  ^'-  3-  *• 


C.  the 


wrrt 


plaintiffs  sdidfuggefls  that  he  lives  out  of  the  jurifdietipn  of  the  court,  ^ourt 

andoMjht  not  to  befued  there ;  a  prohibition  was  granted,  for  this  be-  of  opinToii 

ing  in  the  nature  of  a  chancery  fuit,  the  procefs  is  perfonal  by  fum-  togrAnta 

moningof  the  perfon,  which  they  cannot  do,  he  living  in  another  P'^L'y* 

county  and  out  of  the  jurifdiftion,  by  that  means  you  would  run  a  17a.  uilL 

man  to  a  contempt,  and  thereby  grant  a  f.*que(lration  of  his  lands,  9^  3-S* 

chat  is  no  w^y  under  vour  authority,  or  fubje<Sl  to  the  obfervance  ^^'^f^'!*^ 


4i&  Sillartmttia  ^battae; 

ttcCourt     of  your  power.    Comb.  468.  Hill,  xo  W%  3.  B.  R.  Tratiteir  V* 

prohibit  their  proceedings  in  this  covrt  of  equity,  but  only  their  proceeding  on  any  procefi  again^ 
any  living  out  of  thejnrifdiftion.  i   S.  C.  cited  8  Mod.  375.  Arg.  in  cafe  of  Vaughan  Tk 

Xvaos* 

7.  E.  had  a  mortgage  of  lands  within  the  jurifdi£Hon  of  the  grand 
leffions  in  Wales.  Fi  pretendid  that  he  bad  purchafed  the  lands  and 
get  polfeffim  by  undue  means.     E.  filed  a  bill  in  the  gran^feffiens 

2;ainit  T.  who  lived  within  the  jurifdi£Hon,  and  F.  who  lived  in 
ondonj  where  he  was  ferved  with  a  fubpcena^  but  he  not  ap^ 
fearing^  E.  get  a  fequeftration^  and  then  V.  moved  for  a  prohibit 
tion^  which  the  Court  granted,  and  ordered  the  plaintiff  to  dedaifie 
on  ic^  and  that  the  defendant  might  take  advantage' by  plea  or  tra^^ 
*  verie ;  but  it  feemed  hard  in  perlonal  a&ions,  to  puniih  a  man  not 
within  the  jurifdi£tion  of  the  Court ;  and  that  it  is  laid  in  Button^ 
that  it  cannot  be  done.  8  Mod  374.  Trin.  ix  Geo.  x.  X726« 
Vaughan  v.  Evans. 

For  more  of  Wales  in  general,  fee  ^|f6ftfon  (L  a)  CCfal 

(N.  b.  6)  and  other  proper  Titles* 


mm^ 


taryinfiaei 
^vcmeheTf 
where  that 

S5°and'i$  M  Of  w&at  Tiing  it  lies. 

in  nature  of  .   . 

voucher.      [  x.  T  Tlics  of  f  zxiodvowfon.  43  E.  3.  as.  9  H.  6.  56.  b..  where 

afe  of  RoU  A  it  is  granted  with  warranty.  ] 

V.  Oiborne.«— «f  In  fuare  infitBt  byiU  bar  in  taiif  a  VMXi  may  plead  warranty  of  the  anceftor  with 
affets  defcendedy  and  *  bar  him,  and  if  he  has  nothing  by  tUfcod,  and  iatul  defeend  to  him  after^  there  W 
JMl  haw  Jcirt  facial  to  have  in  value ;  per  Finch,  and  Mowbray^  and  not  denied  j  qucxi  nota.  Br. 
Scire  Facias,  pi.  29.  cites  43  £.  3.  26. 

*[4i7] 

2.  A  warrantia  chartae  does  not  lie  of  a  piece  of  land  no  more  than 
a  praecipe  quod  reddat ;  nor  of  ^felion  o/land.  Godb.  X52.  pi*  107* 
Pafch.  5  Jac.  in  C.  B.  Ballet  v.  Ballet. 


[B]  Upon  what  Warranty  it  lies. 


F.  Per     £  I.  T  T  P  O  N  a  releafe  with  warranty^  he  may  have  a  warrantia 
r'ood  and  U   chartx.  10  H.  6.  18.    Becaufe  he  cannot  vouch.  ] 

nan.F. 


& 

W< 

Brian, . . 

K.  B.  134.  (rj  in  Mar;,  cites  12  H.  7. 2»<»  It  lies  upon  a  releafe  with  warranty  contra  omntt 

Rentes.     Agreed  by  all  the  joAicesy  Codb.  i  j  i.  pi.  197.  Paich.  5  Jac  in  C.  B.  B«Uet  v.  Ballet.—-* 

See  V4>uclier  (P)  pU  i>  a,  3,  4.  ^         ,^ 

[  a.  If 


caiattanttd  C^rtai^  417 

1 1.  If  a  man  bascaufe  to  vouch  another  out  of  the  line  in  a  writ  of 
tntry  within  the  degreesy  but  he  cannot  vouch,  becaufe  he  cannot 
vouch  out  of  the  Une^  he  (hall  have  a  warrantia  chartae*     10  H.  & 

[3«  If  the  lordtonfirms  to  the  tenant  in  fee  with  warrofity^  a  war-  S.  P.  F.  K. 
rantia  chartae  lies  upon  this  warranty,     30  £•  3,  13-  ]  -^'m**  ^^^ 

citei  12  H.  7.  »•   Per  Wood  and  Brian.  See  tiL  Voucher,  (P)  pi,  S.  and  the  aotet 

there. 

[  4*  A  warrantia  chartae  lies  upon  a  warranty  by  homage  aunceJirelL  *  Br.  Wv 
30  E.  I.  3.  b.  •  24  E.  3.  34-  b.  J  ™|i^*  ^ 

13.  cites  S.  C.  per  Skip—Homage  Auoceftrelly  implies  a  warranty,  F.  N.  B.  134.  (F)-— Homage 
bindeth  to  warranty,  ainft.  ii» 

The  law  was  generally  holden  in  thofe  days,'that  homage  being  parcel  of  the  tenure  refervedt* 
the  feoffor  and  his  heirs»  imported  a  warraf^ty  to  the  feoffee  and  his  heirs,  a|id  fo  much  is  implied 
by  tliefe  words  in  the^i»i«  <ir&^amu,cap.  6.  (fine  bom^gU)  that  is,  without  any  warranty,  by  rea- 
Ion  of  homage,  but  that  wrs  ever  intended,  fo  kng  as  the  tmancy  continued  by  ddcerttin  the  bhod  of  tit 
firji  piir(hajtr%  for  if  the  tenement  were  transferred*  out  of  his  blood  by  feoffment,  or  any  other 
tranSQation,  in  that  cafe  the  tenant  fhould  vouch  his  feoffor  or  his  heirs,  if  he  liad  any  warr;inty^ 
but  not  in  refpe^  of  the  homage ;  and  that  this  was  the*  ancient  law  appears  by  Glanville,  who 
fays,  fi  aliquts  alicui  donaverit  aliqnod  tenementnm  pro  fervitio  he  hnmagio  fun,  quod  poftca  alliK 
verfus  eum  diradonaverit,  tenebitur  quidem  dominus  tenementum  id  ei  warrantizare,  vel  compe- 
tens  excambium  ei  reddere ;  fecus  e(l  tamen  de  eo,  qui  de  alio  tenet  feodum  fuum  ficut  haeredita- 
tem  fuam,  &  unde  fecerit  homagiam,  quia  licet  is  terram  illam  amtttat,  non  tenebitur  domiausaA 
efchambium ;  and  this  is  fignified  in  the  doing  of  homage,  homagium  fi  dominus  recipere  vol«erit« 
tunc  in  fignum  warrantiae  acquietationis  &  defenfioais  manus  tenentis  infra  manus  fuas  tenere  de- 
bet, dum  tenens  profext  verba  homagii.  And  at  this  day  it  holds  iafafe  off  HomaSe  AooceltrelU 
a  Inft.  175,  ayS. 

•f  But  fee  now  the  ilatute  12  Car.  a.  cap.  24* 

[  5*  And  the  writ  fluU  be  unde  cbartam  fuam  habet*    30  £•  i«  S.  P* 

^.  b.  1  Though  he 

•^         -'  has  no  char* 

cer  thereof,  and  confeqtiently  cannot  (hew  any ;  and  therefore  in  this  cafe  the  words  unde  cliattao. 
habet,  &c.are  not  material.  F.  N.  B.  234.  (F). 

6.  If  land  be  given  in  tail  with  warranty  to  him  his  heirs  and  af* 
Jignsy  and  the  donee  aliens  infee^  and  dies  without  iffiiCy  this  warrantjr 

ihall  be  a  bar  in  formedon  in  reverter  of  the  land.     Br.  Tail  and 
Dones,  pi.  7.  cites  46  E.  3.  +.  Per  Wilby. 

7.  Tne  writ  of  warrantia  chartse  lies  properly  where  a  man  doth 
enfeoff  another  by  deed,  and  binds  him  and  his  heirs  to  warranty^&c. 
Now  if  the  defendant  be  impleaded  in  an  ajfifey  or  in  a  writ  of  entry 
in  nature  of  an  affifey  in  which  actions  he  cannot  vouch,  then  he  Ihall 

have  that  writ  againft  the  feoffor  or  his  heir,  who  made  fuch  warran«  f  i.1 8  1 

ty.  F.N.B.i34.(D).  L^       J 

8.  If  a  man  has  a  leafe  of  lands yir  life  rendring  rent,  or  makes  a  A  nevetfioa 
gift  in  tail  rendring  rent  without  deedy  and  afterwards  the  leffee  or  *'^.**  '^^^ 
donee  is  impleaded  in  fuch  a6Hon  where  he  cannot  vouch,  then  he  words  dedi, 
ihall  have  this  writ  of  warrantia  chartae  againft  the  leflbr  or  donor,  of  ^c.  wichodt 
his  heir  who  has  the  reverfion :  for  that  reverjion  and  rent  referved  ^^^^^'  » 
makes  a  warranty  m  itfelf  by  the  ftatutcof  bigamis,cap.  ult  altnough  him  in  the 
Jie  hath  not  any  deed  thereof.  F.  N.  B.  134.  (G).  reverfion  to 

warranty  be 
it  the  lefTor  or  his  gontec.  F.  N.  B.  134.  (G)  in  the  new  notes  there  (c)  cites  to  H.  7. 10.  34  E. 
3.  Garranty,  30.  20  E.  ^.  Counterplca  of  warranty,  7.  But  Cays,  Uc  vouchee  there  may  difciaim 
if  he  be  not  the  le{ror,  2c  *.  cites  ro  H.  7. 10.  fo  if  he  be  (not)  leflbr,  grjntee  or  heir,  dtes  17  £.  3* 
39.  i&  £•  3*  4z«  and  cites  Ca  Litt.  334*  b. 

3  9- If 


4iS  taammi^  c^atta^. 

Ibid,  ift  9.  If  a  rhsm  ixthangn  lands  with  another  iy  deedy  if  he  be  Impleadecf 

*"7c>  ^  ^^^  ^^^  *  ^"^  **^  warrantia  charta  by  that  deed  of  exchange, 
^Tyyd'     althou^  there  are  not  words  of  warrant/  in  the  d^4    F*  N.  B. 

tnrquod         135.  (B). 
fie,  per 

Thirn,  x?  E.  3.  44.  but  Hill  and  Shar<t  concrai* 

The  Court  la  If  a  man  makes  Tifeoffinint  in  fee  with  warranty  egainft 
^^^^y  A«»  and  bis  heirsy  the  feoffee  upon  fuch  warranty  (hail  never  hare 
lantja  char-  warrantia  chartXi  For  when  the  warranty  is  only  againft  him  and 
c«  does  not  his  heirs,  if  he  be  impleaded  by  a  ftranger,  he  never  (hall  vouch 
ofc^u^efs  ^y  ^**  warranty,  and  the  nature  of  fudi  warranty  is  only  to  re* 
there  are  ^^^  againft  him  and  his  heirs,  and  not  to  have  recompence 
the  worde  in  value  i  by  Dyer,  Brown  and  Walih^  Dal«  48.  pi*  8.  5  Eliz^ 
(dcdi&        Anon. 

concern} 

ia  Che  deed.    D*  221.  pU  17.  Pafch.  5  EHz.  Anon,  bat  feems  to  be  S.  C— F.  1^.  B.  134.  (H)  ia  the 

■ew  notes  there  (a)  cites  S.  C. 

Declaration  1 1.  It  was  held  by  the  whole  Court,  that  iipon  a  warranty  dgain/t 
was  upon  feoffor  and  his  heirSy  or  y»  S.  and  his  heirSy  or  the  grandfather  or  grf  at 
ranty  of"  grandfather  of  the  feoffor  and  his  heirsy  no  warrantia  cnartae  lies,  un- 
JeM  ^coH"  lefs  inztdedi  be  within  the  deed,  which  implies  a  general  warranty* 
.i#tantuni.  Cro-  E*  861.  pi.  36-  Mich.  43  £liz.C.  B.  Sir  Hugh  Portman  v.  Sir 
In  the  deed   Qervafe  Clifton. 

ihere  was  a 

fijc'uil  warranty  agai/ifi  fiqffir  and  his  bars^  and  againft  the  heirs  and  alTi^ns  of  the  father  of  the  fe- 
offor* Refolved  that  the  fpecial  warranty  (hall  not  expound  and  rcn/ro/the  geaeralty.  Cro.  £.  864* 
pL  43.  Mich.  43  &  44  Eliz.  in  the  Excliequer  Chamber^  Rant  v.  Cock* 


[C]  in  what  Cafes  it  lies* 

f  I.  T  F  the  ^6ui:hie  at  ihefummom  ad  warrantiam  Jicut  pluriei  bi 
*  returrred  nihil^  whereof  he  may  be  fummoned,  where  thi 
vouchee  is  deady  hut  the  tenant  cannot  take  this  averrkenfy  but  it  ought 
to  come  by  the  return  ofthejheriff^  yet  though  ^e  tenant  cannot  vouch 
the  heiry  he  fhall  not  have  warrantia  Chartas  againft  him;  Quaere,  i^ 
E.  3.  41.  b.]  ^^ 

2.  If  a  man  releafes  'to  me  with  warranty  y  and  I  grant  to  him  that  t 
will  not  vouch  himy  nor  take  advantage  of  the  warranty  againft  him  or 
his  heir Sy  unlefs  by  rebutter y  unlefs  I  am  impleaded  by  his  coving  and 
r  4^9  ]  ^^'^^  '  ^^  impleaded  by  formedon  by  his  covin,  qusre  if  I  ihall 
have  warrantia  chartae  againft  him ;  for  formedon  is  an  adiion  in 
which  a  man  may  vouch*  Br.  Warrantia  Cartx,  pi.  20.  cites  43 
E*  3.  20* 

3*  Where  a  man  pur  chafes  with  warrantyy  and  the  feoffee  knows 
him  to  be  the  villein  of  %  N.  and  this  feme  J,  I^.  impleads  the 
feoffecy  and  he  vouches  his  feoffor,  who  is  a  villein,  the  demandant 
may  counterplead  that  he  is  his  villeiny  and  ouft  him  of  the  voucher, 
and  there  he  lofas  his  voucher,  but  he  (hall  have  writ  of  warrantia 
chartac ;  per  Finchedon,  quod  nota,     Br.  Warrantia  Cartx,  pi.  &• 

cites  48  L.  3.  17. 

4.  A  man 


(GHartantla  Cdactaet  4^9 

•  4*  A  man  cannot  vouch  in  quare  impedit^  but  ihall  have  writ  B*"-  Vottch- 

rf  warnmda  charta  j  quod  nota,  Br.  Warrantia  Cart«,  pi.  17.  cites  Stcs^S.  C. 
9  Ht  6.  56.  per  tot.  Cur. 

5.  A  man  may  have  warrantia  chartse  in  precipe  quod  nddat\  p.k.b. 
as  where  the  tenant  has  releafe  or  confirmation  with  warranty^  he  n4«  W «« 
cannot  vomchy  for  fear  that  the  demandant  has  counterpleaded  the  J.  c?'  ^"** 
pofleffion ;  and  therefore  he  may  have  writ  of  warrantia  chartet^ 

per  Wood  \  and  Brian  Ch.  J.  was  of  the  (ame  <M)inion,  U  nuUus 
negavit.    )\r,  Warrantia  Cartaei  pi.  15.  cite?  12  HL  7. 2. 

6.  If  a  man  leafes  for  yearsy  and  covenants  to  warrant  the  land 
&c.  and  the  lejee  is  oufted  by  tortj  he  ihall  not  have  covenant. 
Contra  if  it  was  upon  elder  tide.  Br.  Garranties,  pi.  i.  cites  26 
H.  8.  3. 

7.  fn  a  pracipe  the  tenant  vouched^  and  at  the  fequatur  fub  fuo 
periculo,  the  tenant  and  vouchee  made  default ;  whereupon  the  J!r« 
mandant  hath  judgment  againft  the  tenant^  and  afterwards  the  de« 
mandant  brings  a  fcire  facias  againft  the  tenant  to  have  execution, 
in  this  cafe  the  tenant  may  have  a  warrantia  charts.  Co.  Utt. 
393.  a. 

8.  Upon  (xwelty  offervices  this  writ  lies,  but  diat  is  after  feifin  of  ^^{{^^ 
the  fervices.  F.  N.  B.  134^  (G)  in  Marg.  cites  Co.  Litt.  384.  b.  ^m,  pL  iS.* 
♦  21  H.  6.  8.  cites  S.C. 


[D]     Who  Jhall  have  it. 

[  I.    JiTO^E  (hall  have  warrantia  chartse  but  the  tenant  in  F.N. B. 
-iV  deme/ne.  17  E.  3.  ^  ]  '^^^'^ 

notes  thera  (e)  cites  S.  C.  per  Hill  anU  Shard.— —•S.  P.  Br.  Warmntia  Cart«,  pt  19.  citei 
24  £.  3.»5.  ■  S. P.  And  not  tbt  vutcbtr  or  ttnant  hy  rtcelffU    Br.  Warrantia  Carts,  pi.  30.  cites 

17  E.  3. 

[  2.  F^r  it  is  a  good  counterplea  of  the  aSion  that  be  was  nbt  ^^^^ 

tenant  of  the  land  the  day  of  the  writ  pur  chafed,    45  £•  3.  2.  18  E.  q^^^^  p^ 

3.  42.  D.  iffue  thereupon.     3  E.  3.  Fitzh.  Garrantie  of  Charters  19.  cites 

4.  15  H.  3.  Garranty  of  Charters  25.  adjudged  per  Curiam.  ]  ^  V  p*^^ 


by  Hoban  Ch.  J.  in  the  cafe  of  Roll  v.  Osbori^,  Hob.  %u  pi.  37.  and  cites  24  E.  3. 15.  7  E. 
4.  i».  and  17  E,  3.44.  and  16  H.  3.  Fitzh.  tit.  Warranty  des  Charters  aj.  But  he  fays  it  feems 
CD  be  a  plea  but  prima  facie ;  for  it  is  allowed  alfo  y  H.  4:  18.  and  yet  it  is  concluded  that  tb9 
vouchee  may  have  the  writ  when  he  cannot  vouch,  even  as  a  id  or  3d  mefne  lord  may  have  a  wnC 
of  mefne  as  well  as  the  tenant  in  dcmefne  ;  and  fo  3  E.  3.  Fitzh.  Warrantia  Chartc  4.  The  de- 
fendant pleaded  that  the  plaintiff  was  mi  taumt  tU  day  of  tbt  wit,  and  iffue  upon  it.  But  Fitth. 
abridging  the  cafe  fays,  that  if  he  had  pleaded  hirofelf  tenant  by  vwcber  che  day  of  the  wnt  pur- 
chafed,  it  would  have  fervcd ;  and  31  E.  3.  Fiizh.  Warrantia  Chart«  »».  m  fine,  Burton  fayj 
thJt  the  deftndmu  in  warrantia  chartse  jhail  bave  a  writ  of  warranty  of  thartits  over,  bampng  lAs 
vmt  againfi  him  j  and  rwfon  and  joftice  requires  it,  (ince  this  writ  is  fupplememary  in  place  o| 
voucher,  where  that  cannot  be  had ;  therefore  is  this  writ  as  well  to  be  aUowed  afUr  alwtaiton,  u 
voucher  is  aUowed;  for  alienation  cannot  he  imputed  unto  folly  5  for  as  a  roan  may  vouch, 
coming  in  as  vouchee,  fo  this  writ,  as  it  is  in  nature  of  a  voucher,  is  equaUy  to  be  allowed ;  ana 
therefore  41  E.  3.7.  if  tlie  tpumt  by  the  tmrttfy  grants  his  eilate  with  warrwty  unco  J^.  and 
ctmiet  in  as  vouchee,  he  fiaU  have  iid  of  him  in  reverGoo,  as  if  he  were  tenant  •  in  poflfcffionj 
and  43  £.  3.  23.  If  a  ce^tmr  make  a  feoffinQeot  with  warranty,  and  comes  in  at  a  vouchee,  nj 
Ihall  be  able  to  deiaign  the  warranty  paramount  as  if  he  were  in  poileflioo.  %  F^^qJ- 

Voi,XXn.  Hh  [3-  A 
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•  Br.  War-  T  3*  A  vouchety  who  cannot  vouch  over^  fliall  have  warrantid 
lantiaCar-  chartac,  becaufe he  is  n'ow  tenant  in  law*  7H.  4.  zS«  b.  lo  £;  2^ 
cticf  sfc.     '9"  *<Jw*»tted.    Contra  17  E.  3.  44.  ] 

— ^F.  N.  B«  135.  (B)  in  tlie  new  notes  there  (e)  S.  P.  cites  z8  E.  3.  19.  per  Shard,  and  7  H. 

[  4.  When  the  faid  counterplea  is  takenj  tUxt  plaintiff  may  main- 
tain his  a^ion  by  thisy  that  he  was  tenant  hy  his  warranty  the  day 
of  the  writ  purcbafed.     3  E.  3.  Fitzhi  Garranty  of  Charters  4.  ] 

[  5.  But  2L  man  who  is  not  tenant  of  the  land  (haU  not  have  this 
ivrit  before  he  comes  in  by  voucher  though  he  has  a  warranty.  17  E. 

3- 44- J 

[  6.  If  the  tenant  of  the  land  wilh  warranty  be  difjiifed  by  a 

ilranger,  he  (hall  not  have  this  writ  during  this  difreifin,  becaufe 

he  is  not  tenant  of  tlie  land  during  the  difleifln,  and  the  writ  fup- 

pofcs  him  tenant.     1 1  H.  3.  Rot.  3.  between  Simon  de  Abben- 

dun,  and  Reginald  de  Meilebury,  agreed  and  adjudged.  ] 

[  7.  5^  \i  2i  firanger  takes  unjuflly  redditum  terra^  (that  is,  as  it 
&emsy  takes  the  profit  of  the  land,  by  which  is  intended  a  diflei- 
fin)  of  the  te'nant)  he  fhall  not  have  this  writ;  for  he  may  have  bis 
^^,  if  he  will.     II  H.  3.  Ron  3.  adjudged.] 

8.  If  there  te  3  jointenantSy  and  the  one  releafes  to  the  re/iy  they 
may  deraigne  tne  former  warranty  by  voucher,  or  warrantia  char- 
ts? i  for  they  be  in  a  3d  part  by  the  releafe.  Weft's  Symb.  f.  197. 
cites  40  £.  3.  41. 

9*  If  a  man  be  impleaded  who  is  not  tenant  of  the  land,  but 
pernor  of  the  profit Sy  he  fhall  not  have  a  writ  of  warrantia  chartac  9 
becaufe  he  can  lofe  nothing.     F.  N.  B.  135.  f  C) 
V,?  "!*^".  1 0.  An  ajlignee  (hall  have  a  writ  of  warrantia  chartse.    F*  N.  B.- 

fbavt  and    *35'  \^) 

tb  hold  to  h\m  hii  Itlri  and  ofigHS^  arJ  Jt.  infioffs  B.  md  bit  htirs,  and  B,  tSeSf  in  this  cafe  the  heir  of 
8.  as  aiVigncc  to  A.  (ball  have  a  warranVia  charts.  So  as  licirs  of  aflignees,  and  affis^ees  of 
afTigns,  and  afllgns  of  he:rs,  nre  within  ttiis  uord  (aflTisns,)  which  Icemed  to  be  a  question  in 
£ra£lon's  time.     Co.  Litt.  384.  b. 

Bot  where  a  warranty  is  to  A.  and  his  heirs,  n/^^Kce  of  A.  (hall  not  have  WArnntia  chartx  on 
this  warranty  j  for  no  warranty  is  maJc  to  him,  and  therefore  the  law  does  not  allow  him  to 
bring  the  adlioh.  Agreed  per  Cur.  on  a  dcrautrcr.  And.  299.  pi.  30S.  Pafch.  33  EUz.  Yaxlc^ 
V.  Kemp. 


Konc  (ball        II.  No  fie  fliall  have  a  writ  of  warrantia  chartae,  but  the  tertefiant. 

^Trr*my"      ^^^'  Chart*)  30. 


vamartof   ?.'.^"  ?.'  ^35-  (I>j  1^1  Marg.  citcs  7  H*  4.  18.  17  E.  3.  and  Br. 


Garranties>  pi.  i.  cites  26 H« 
may  have  covenant.    Ibid. 

12.  If  any  lands  be  given  to  %  brethren  in fee-funpUy  with  a  war* 
runty  to  the  eldejl  and  his  heirsy  the  eldeji  dies  without  iffucy  ihefur^ 
vivcr  albeit  he  be  heir  to  him,  yetpali  he  not  have  a  warrantia 
chartie.     Co.  Litt.  385.  a. 

^if^  ^3-  Warburton  thought  that  the  ftatute27H.8.  ofUfes,  gave 
like  %L  ^"®  benefit  of  the  warranty  to  cefiy  que  ufcy  and  that  he  (hall  vouch 
v.mt?genf   ^s  affignee,  and  have  warrantia  chartse;  and  that  tenant  for  life, 

\Z^T\i  "^^^  ^^*  ^  ^^'  ^^  ^*^'«  ^^"^fi^  f<?f  ^^  ^^^  ^f  *«  warranty, 

apd 


(pQatrantia  Cftartaei^  «  1 2  i 

9nd  may  .vouch,  or  .have  warrantia  charts  j  but  diat  h^  tnuft  make  ,„  f'y  >••. 
his  count  accordingly.*  Mo.  659.  pi.  1180.  Trinl  9  Jac  Roll  v.  as^u. 
Ofborh&Ux'.  "5,  -.fai. 

B.R.  Smith T.  Tindai.   ■  ■■    ii  Klotl.  402.  S.C. 


• 

Z4J.  Lord  by  efcbeat  (hall  not  have  the  benefit  of  a  warranty,  s.p.  And. 
becaufe  he  is  in  by  title  \  but  if  he  comes  in  by  Way  of  efiate^  he  299i'^  ctfo 
(hall,  of  a  ^w^ranty  Aat  runs  with  the  eftatcl    And  fo  if  one  yf  xemp^ 
comes  in  in  the^/r,  or  in  the  po/iy  he  (hall  have  the  benefit  of  the  -IarJ  fo 
W^rantyi  per  Williams  J»    Biuft.  164.  in  cafe  of  Hey  wood  v;  of  him  that 
Smith.  ^f/,'''^' 

•utIawSf  (si.    Ibid/ 

I  ■  ♦  •  « 

[E]     What  (hail  be  good  Caufe  to  have  the  Writ. 

{  I.  T  F  a  man  makes  feoffkunt  ofldfii  with  warranty^  and  after  d 
.  *  rent  in  fte  is  recovered  agairtft  tbefeoffee^  he  may  have  a 
tvarramia  chartae  U  have  in  value  for  the  rent.    30  £.  3.  30.  31. 
dubitatur.  j 

2.  Tenure  is  lio  caiile  to  bind  to  warranty^  unlefs  it  be  by  mpeltjf 
tffervicesy  or  homage  anceftrelL  Br.  Warrantia  Carte,  pi.  13.  cites 
24  E.  3.  3$.  per  Skip. 

3.  If  a  man  Uafes  land  for  years  wiib  warranty^  atid  the  le^e  is 
oufied  by  one  who  right  hasj  he  (hall  have  a&ion  of  covenant  upon 
the  warranty.  Contra  if  he  be  oufte^  by  him  who  no  right  has\  for 
then  he  may  have  trefpafs,  or  cjedione  firmae.  Otherwife  it  feems 
of  a  warranty  of ftranktenement'^  and  he  is  impleaded  by  him  who  no 
right  has,  yet  ne  may  vouch  by  this  word  warranty.  Br.  Garran* 
ties,  pi.  80.  cites  %%  H.  6. 52* 

f  F]     At  what  fime  it  lies; 

[  I.    A    Warrantia  cbartae  .lies  ♦  before  any  impleadingy  but  the  «  a  miit 
^^  writ  Ihall fuppofe  an  impleading*     20  E.  3.  4.  b.  30  E:  3;  may  >«av« 

a9.  adjudged.  J  -^:f;u 

timni  fe  imphcttarff  and  recover  pro  loco  it  tempore;  but  n§  rxtcutifn  flaall  be  .avardevt  Br.  War- 
rantia Cartz,  pi.  II.  cites  ai  H.  6.  41.  U  %%  H.  6.  a  i*—*- Weft's  Symb.  f.  197.  cites  fame  cafes; 
and  24  E.  3.  35.  &  la  H.  4.  12.  Se  P.N.  B.  134.  (K)    ■  ^^But  if  he  bt  oufaA after,  he  (hall 

have  his  warranty  upon  the  firft  recovery.  But  Brooke  fays,  it  feems  in  this  cafe  tliat  he  (haJl 
iqake  rr^iuji  to  tin  tuarranteef  panHng  tU  a^f  to  admnifier  a  bar\  for  otherwife  he  Ihall  not  bav9 
execution,  as  it  is  faid  elfewhere.  Br.  Warrantia  Cartst,  pi.  11.  cites  ax  H.  6.  4t.  it  laU.  6. 
a  I.  Weft's  Symb.  f.  197.  cites  fame  cafes,  &  12  k.  4. 12.     But  cites  48  E.  3.  ai.  Regift. 

Orig.  fol.  158.  a.  That  the  writ  of  warrantia  chartae  mufl  ie  fuetl,  krigiag  the  pri/tcifutl  pU4,  and 
ifffon  juJgmenty  as  of  afllfe,  or  entry  in  the  nature  of  amfe  ;  tor  then  if  the  warrantor  dies,  yet 
the  writ  Qiall  not  abate;  but  his  heir  ftiall  be  refummoned  to  anfwer  upon  the  fame.  ■  '  * 
And  Hub.  22.  In  cafe  of  Roll  v.  OstoR,!Ty  cites  thercgidcr  t^8.  lh.nt  fi  judicium  inde  redditufn 
fit,  non  N-alet  hoc  breve.  But  lioKart  Ch.  J.fa^s,  that  this  mtift  be  well  underftood  i  for  clearly 
it  may  be  brought  btfore  My  principal  pUj^  and  ufter  tbt  pita  tzkt  any  other,  and  then  by  judgment, 
or  by  difcontinuancc,  and  the  like.  And  he  is  of  opiQion,  that  hefttre  txtcution  it  may  be  broi^tf 
if  the  party  pr.iytd  his  pica  in  time  ;  for  'till  execution,  be  u  in  of  the  eftate  wan'anud.  But  if  the 
execution  be  had,  then  the  warranty  fails  with  the  eftate. 

S.  P.  And  if  the  dthndunt  appears,  ^n^^fayi  that  U  ii  not  impltadedt  he  by  this  ple2»  confeflf ^  ih? 
warranty,  and  the  pUintiff  Ihall  havs  judgment  to  recover  hie  warranty.    F.  N.  B.  134.  (K.) 

H  h  *  2,  Wh9re 
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2«  Where  one  was  impUadid  In  an  aSlion  in  which  he  might  havi' 
fWiehiJ^  it  was  agreed  by  all  the  juftice$«  that  he  may  have  a  war* 
rantia  chartae,  if  be  did  not  vouch.    Mo.  859.  pK  liSo*  Trin*  9 
Jfac.  Roll  V.  Ofbome  &  Ux'. 


[G]     Haw  it  fhall  be  brought. 

[  I.]  I  F  B.  be  feifed  of  a  manor,  and  A.  nhafts  to  him  with  ivar^^ 
^  rantjj  B.  may  have  a  warrantia  chartae,  for  parcel  of  the 
nUin»r  only.    M.  3  Jac.  fi.  Mordant's  cafe.     Per  Curiam.  1 

f  2.  Ani  it  feems,  that  i/he  be  afler  impleaded  of  the  other  part 
ffthe  manor^  be  may  have  other  warrantia  charta  of  this  alfix  Du« 
bitatur  3  Jac.  B.  ] 

[3.  Tenant  by  his  warranty,  if  he  brings  warrantia  chartse^ 
$ught  to  difclofe  tkefpecial  matter  by  his  count.     1 7  £.  3.  44.  ] 

[  4.  He  ought  at  leqft  to  difclofe  the  fpecial  matter  hy  his  plea 
i8£.3.  19.] 

[5.  In  a  warrantia  chartse,  if  the  plaintiiF  counts  that  the  defen^ 
dant  is  hound  to  warrant  certain  land^  and  a  bailiwick  oftheforeftrf 
rfdiverfe  places^  it  is  good,  without  declaring  in  urtain  ofu^icb  h^ 
is  impleaded;  for  if  he  be  bound  to  warranty,  he  ought  to  warrant 
the  intirety ;  but  he  ihall  render  in  value  only  [for]  Mfhat  be  loft.  29 
£•  3. 4.  adjudj^ed.  1 

6*.  Warrantia  cbarta  was  brought  by  TV.  and  71  where  ^^. 
was  brourbt  againft  them^  in  which  the  plaintiff  ruvuered^  iic.  and; 
the  defendant faid  that  W.  is  diod  pending  the  u/ri/jjudgoient  of  th» 
writ ;  and  the  other  faid  that  the  ejlate  was  to  T.  and  to  the  heirs 
ofT*  and  becaufe  it  ought  to  be  purchaf ed  pending  the  i^ffife,  prayoct 
that  the  defendant  aniwer ;  for  if  the  writ  abates,  and  T.  brings 
another,  this  is  not  pending  the  affife  ^  and  after  the  writ  abated  hy 
award,  and  the  plaintiff  was  not  amerced  for  caufe  of  death.     And 
per  Wich,  in  this  cafe  the  new  writ  purchafed  after  the  aiSfe  is 
gopd  by.reafon  of  the  death ;  and  fo  no  default  in  the  plaintiff,  but 
the  laft  writ  good ;  quod  non  negatur.    Br.  Warrantia  Cartas,  pi. 
7.  cites  48  £.  3. 22. 

7.  In  warrantia  chartse,  if  the  writ  comprehends  tenure^  the  decla» 

ration  Jball  be  Unde  chartamfuam  habet  generally.    Br.  Warrantia 

Cartas,  pi.  x8.  cites  21  H.  6.  8. 

F.N.  B.  8.  iffonfeoffinent  in  fee  with  warranty,  or  releafi  with  warranty^. 

Z34.  (H.)     he  ought  in  the  declaration  tojbew  the  deed.  Bf.  Warrantia  Carts^ 

in  Marg.       ^^  3^,^  ^IteS  21  H.  6.  8. 

cites  SiC.      '^ 

audx4£.3.  35.  acconlinfly* 


(G.  2)     Brought  wiere. 

AmaDQuor  X«  "ITIJ  ARR ANTI A  chartae  in  the  county  ^  5.  and  tip09 
bring  his  W    „/;j;/  returned^  procefs  iffued  upon  Ufiatum  eft,  retumabk. 

wlrrjwtia    &^  '^  ^*'  county  of  D.  and  there  it  was  agreed  diat  warrantia 

charts 


SOattantia  C^attae.  ^  4^3 

chartae  may  be  brought  in  another  county  than  where  the  land  is.  chartv  i« 
Br.  Warrantia  Cartse,  pL  21.  cites  31  E.  3.  aiidFitzh,  Rcfum-  w^'/^;*""/. 

hears  not  thte  in  a  certain  pUce  or  county  ;  for  then  h«  oii5;ht  to  bring  the  writ  w!wre  tlic  deed  bears 
date.  But  if  a  m^n  bring  a  writ  of  warrantia  chanat,  by  reafon  of  homage  aunceftrel  iec*  then  ic 
might  to  be  brought  in  the  county  where  the  land  lies.  F.N.  B.  135.  (F)— -And  in  the  new 
notes  there  (c)  cites  4  E.  3.  pi.  12. 

2.  A  man  may  fue  a  ivrit  oF  warrantia  chartae  at  the  common  And  ibid. 
law  for  a  warranty  oiade  of  lands  in  ancient  demefne*     F.  N.  B.  in  tiie  new 

«35.  (K)  ^-'/r 

%,  Caufe  a  Remover  15.  Reg.  la.  30  £•  3.  13.  And  per  Skipw.  the  tenant  (hall  have  warranty 
igMiifi  tbc  lord  in  the  ioreti  onun  court. 


[H]     Warranty  of  Charters.     Counterplead 


I 


I  t.  T  T  is  a  eood  counterplea  that  the  plaintiff  is  not  tenant  rf 
*  the  land  for  which  the  warranty  is  demanded^  becaufe  the. 
writ  fuppofes  that  he  is  tenant.  1 1  H.  3.  Rot.  3.  Simon  de  Abben- 
dun  againft  Reginald  de  MeiTebury,  admitted  and  adjudged.  15  H. 
3«  Garrantie  of  Charters  25.  adjuaged  per  Curiam,  id  £•  3.  42* 
b«  iflue  thereupon.  1 

[  2.  So  it  is  good  counterplea  diat  die  plaintiff  was  not  tenant  of  See  (D)  pU 
the  land  the  day  of  the  writ  purchafed*     45  E.  3.  2.     3  £•  3.  Gar-  *• 
nmtie  of  Charters  4.  ] 

[  3.  It  is  a  good  counterplea^  that  the  plaintiff  might  have  vouched  s  P.  F.  N. 
him  in  the  action  in  which  the  recovery  was^  and  he  did  not  vouch  g'  /-^jJl/^' 
him)  nor  give  notice  ofitj  Jbemng  that  he  might  have  harred  the  in  the  new 
plaintiff  in  the  firjl  action.  Skene  Regiam  Majeftatcm,  lib.  z.  notes  (b) 

cap.  22.  vcrf.  I.  b.  1  ^^y»  j^ » 

*  J  no  plea 

here  to  fay  that  the  plaintifis  impleadeil  Infucb  art  a^ort^  vherein  he  metf  vouch^  frc,  yet  itt  a  Jeire  facia 

Jt  it  a  good  plea  to  fay  that  he  v/ut  impleaded  in  fucb  an  aSion  wherein  bt  nu^  vowhf  hut  did  not,  jcc  mki 

Jo  by  reafon  of  his  default  be  could  not  Ijave  execution  ;  dtes  l$  £•  3*  41.  Oarranty  de  Charters  8.  and 

cites  9  £.  z.  GarraiUy  de  Charters  30.  accordingly,  that  it  ii  a  good  plea.        ■$.  C.  cited  by 

Hobart  Ch-  J.  Hob.  12.  in  cafe  of  Roll  v.  Osbokni  as  refulved,  though  it  was  in  a  formedon. 

4.  In  affife,  if  a  feme  file  warrants  land  to  W.  AT.  and  he  who  But  if  the 
has  caufe  of  a^ion  marries  the  fame  feme^  he  (hall  be  barred  by  the  'e»^^bo 
warranty  of  his  feme  during  the  coverture.    Brook  makes  a  quzre  ^rllty^S 
if  the  tenant  vouches  the  demandant  and  his  feme  by  a  ft  range  via  the  f cm 
name  \  and  fays  it  fcems  that  he  (hall  rebut.    Br.  Voucher,  pi.  97.  «'^  "*^ 

cite  13  ah:  10.  :fr.;;;, 

is  imptiedy  it  feemi  there  that  the  warranty  is  loft  for  ever.    But  quxre  if  he  may  nut  vouch 
ikimlelf  and  his  feme  by  a  ftrange  name.    Br.  Voucbefi  pi.  97.  cites  13  Ait  10. 

[IJ     Warranty  of  Charters,     What  will  abate  it. 

ASls  of  Demandant. 

[  I.  T  F  %jM  in  warranty  of  duuttrs,  and  after  the  ene  is  non^ 
*   fuitedy  the  other  /ball  have  the  warranty  of  the  intirety  for 
tile  iniiclucf  pf  the  warranty,    42£.  3.17.  b.] 

Hb3  [2  If 


423 1:  ^atratttia  C^artae; 

f  2.  If  upon  a  warrantia  charts  a  fint  hi  leoied^  and  afier  rec6t* 
veror  lofes  the  Ihnd^  ytt  Yitjhattnot  have  fcin  facias  to  recover  in 
value  J  becaufe  the  nature  of  the  writ  ef  warranty  of  charters  is  ie^^ 
Jiroyed  by  the  fine  levied  upon  //.     12  H.  4.  12.  ]     - 

[  424  ]  (^)    ^^^^  ^^^  Count.   Abatement. 

1.  V\7  A  R  R  A  NT  I A  chartae ;  the  writ  it  quod  de  eotenet^  ^ 

^^    unde  chartam  fuam  habet,  kc,  and  yet  the  plaintiff*  may 

county  and  bind  the  deiendaht  by  homage  anceftrell\  per  Wilbv, 

juftice,  quod  non  negatur.    Br.  General  Brief,  pi.  8.  cites  24  £• 

.  3-35-  ,  . 

mihtt  2.  It  Teems  diat  he  who  will  purfue  by  tjse  common  writ  of  war* 

^ic^^tfo'^  rtf«//<?  chartay  ought  to  pray  the  party  to  warrant  pending  the  lirft 
la^'o  ^  um»  writ  of  affife,  or  the  like  \  and  alfo  bring  his  writ  pending  the  faid 
forcy  (hall     firft  writ,  and  before  judgment  in  it.    Br.  Warrantia  Cartas,  pi, 

'i«'"after  »3.  citcs  H  E.  3-  35- 

h)s  lofs.  But  Brooke  fays  it  is  faid  dfewhere,  that  in  tliis  cafe  alfo  the  part)'y  Vi/ben  be  it  intflendcd 
eftir,  ought  to' pruy  tUwarraiUorh  warrtwt^  icz.     Ibidi 

3.  If^arrantia  charta  againjl  two,  and  he  Jhews  deed  of  the  oncj 
he  ihail  not  have  the  warranty  j  per  Candiih.  But  there  per 
Knivet  and  Thorp.  J.  this  goes  in  abatement  of  the  writ,  and 
he  may  have  a  new  one,  and  ib  only  dilatory.  But  in  p^eecipe  quod 
reddatj  if  the  tenant  vouches  two,  and^^wr  lien  by  dedi  of  the  one 
and  of  the  other  in  one  deed^  where  dedi  is  no  warranty  but  againil 
the  feoffor,  and  not  againft  his  heir ;  yet  becaufe  the  demandant  is 
no  more  delayed  by  the  voucher  of  two  than  by  the  voudier  of  ilie 
one,  and  it  is  peremptory  to  the  tenant  upon  voucher^  ^d  if  he  faifs 
of  his  lien  it  is  peremptory  to  him,  and  he  cannot  re-vouch,  there- 
fore the  voucher  is  good  againft  die  one,  and  he  ihall  warrant  the 
wholck    Br.  Warranda  Cartae,  pi.  14.  cites  39  £.  3.  26. 

4.  In  watrantia  char  tie  againft  two^  and  he  Jhews  feveral  deeds  of 
them,  the  writ  ihall  abate }  for  he  cannot  join  them.  Br.  War- 
rantia Cartx,  pi.  14.  cites  39  £•  3.  26. 

5.  It  feems  that  in  warrantia  charts^  againft  2,  and  the  ane  is  an 
infant  at  the  titne  of  the  tnaking  of  the  deed^  it  Jball  bind  the  other. 
But  quxre  if  by  this  writ,  or  by  another  Writ  againft  him  only. 
Br.  Warrantia  Cartas,  pi.  14.  cites  39  £.  3.  26. 

6.  If  the  defendant  dies  pending  the  writ  of  warrantia  chartaCt 
the  wnt  ihall  not  abate;  but  his  heir  Jball  be  resummoned  to  anfwer 
the  plaintiff.'  Quod  nota.  Br.  Warrantia  'C^rtse,  pi.  27.  cites 
the  regifter. 

7.  Though  the  xvrit  fuppofes  that  be  holds  of  the  defendant^  yet 
that  is  not  maierial  Vfhethcr  he  holds  of  him  Or  not.    F.N.B. 

Ii^ui.ia  ri>e  iJ.  If  a  man  impleaded  brings  a  warrantia  charta  againft  whom 
Mctv  notes,  he  hath  a  warranty,  and  vouches  him  alfo  in  the  adlion;  and  after* 
ui  6^26.'^  wards  pending  the  a^Sion,  ^flranger  who  bath  andtntcr  title  inters 


up»a  hiatx  yet  thgt  fhall  not  abate  his  warratitia  charts  fued  out   cnntra  per 
before.    Quod  vide  •Hill,  21  H.  6.  F.N." B.  135.  (G)  '    ^^n* 

*  See  Br. Warrantia  C^ite,  pi.  it,  cites  >i  H.  6.  41.  Mills  v.  ClipforDi  S. C.  ■         '  A^A 
F.  N.  B.  135.  (G)  in  the  new  notes  there  f.  cites  S.  C. 

9.  A  man  may  fue  forth  dhfws  writs  of  warranty  of  chactecs  Hob.  ag, 
^gainji  divers  men  i  and  if  he  has  divers  warranties  againft  them  29.  in  cam 
ke  (hall  recover  fevcraUy  againft  them-    F.  N.  B,  ^35.  {I>  bs^ons/' 

cttcs  9  H.  5.  12*  where  one  brought  Tifcirf  facias  upon  afn^^  nt  h  ir  to  1  pareentrs^  and  the  tenant 
ftUatled  in  bar  a  fm  UviiA  by  the  2  purcenrn  with  'war^ttnty^  anU  relied  upon  the  W^rraotVy  anU  tl>f 
A)iea  was  holden  double,  and  he  forced  to  rely  upon  the  warranty  of  the  one  only* 

10.  If  a  man  has  warrantia  chana  pendingj  although  that  the  F  a2C  1 
flaijttiffin^tht  ^fir/f]  a&ion  againft  him,  who  brought  the  warran- 
tia chartar,  ^e  nonfuited  in  his  adlion,  this  ihall  not  abate  the  writ 

of  warrantia  chartae ;  for  he  may  fue  a  writ  of  warrantia  chactae, 
although  no  a£liaix  is  Iked  againft  him  for  the  land^  &c.    f*.  N.  BL 

11.  A  warrantia  chartjc,  was  brought  by  A.  againft  B^  of  %  iJoy.  146, 
meffuages  and  the  moiety  of  an  acre  oflandy  unde  chartam  habet,  &c\  ?•  ^'^' 
and  declared  thai  himfelf  and  the  defendant^  and  one  F.  were  fei fed  in  cordfilr" 
the  new^  huildiytgSj  ana  of  one  jbiece  of  land  adjoining^  &c.   in  tht 
tenure^  &c.  containing  from  cafr  to  weft  20  foot  by  ^fe,  and  from 

the  north  to  the  fouth  30  foot;  and  that  the  iiiid  B.  and  F.  releafed 
wnto  him^ ;  and  that  B.-for  him  and  his  heir^  did  warrant  tenementa 
pTisdiiH  to  A»  and  his  heirs.     The  defendant  prayecl  oyer  of  the  deed^ 
and  thereby  it  appeared  that  B.  and  F,  and  one  R.  did  rclcafe  t9 
him  all  their  right  in,  &c.  and  that  B.  for  him  and  his  heirsy  did 
warrant  tenementa  pradi£}*  to  A,  and  his  heirs ^  and  that  F,  ky  ano^. 
^er  claufe  for  him  and  bis  heirSj  did  warrant  tenen^enta  pra^dift* 
to  A"  and  his  heirs.     Upon  demurrer  it  was  unanimoufly  agreed 
by  al!  the  juftices,  ift.  That  upon  fuch  a  refcafe  with  warranty^ 
contra  onrnes  gentes^  a  writ  of  warrantia  chartse  lies.     2d}y,  AU 
diough  every  one  pafleth  his  part  only,  viz.  a  3d  pact,  yet  every 
one  of  theni  warrants  the  whole  ;  and  becaufe  they  may  fo  dcs 
and  the  words  are  general  without  reftiamt  by  tliemlclvcs,  th« 
law  will  not  reftrain  them*     The  words  are,  that  they  do  war-*; 
rant  tenementa  pradi^fa^  which  is  all  the  premijfes.     3d5y,  Ftwr  ti^ 
reafon  aforefiid,  it  need  n&t  he  Jhewed  birjo  itey  hold  im  jointure. 
4thly,  That  the  writ  is  good  againft  one  oniy^  beoiuie  the  warnm--. 
ties  are  (everal.     But  if  they  had  been  foinf  warranties^  then  it 
ought  to  hive  been  0gainji  all;  fo  agaisift  the  furvivor,  and  the 
heir  of  one  of  them  $  and  if  they  Itad-  both  diod,  againft  bftth  their 
heirs.     5thly,  That  the  w^it  was  well  hroztghi  far  the  things  as 
they  are  >n  truth,  witiw/i  naming   tbem  accordiftg  /•  tb^  detdi 
6thly,  That  if  there  be  new  huildings^  of  which  the  warranty  is 
demanded,  which  were  not  at  the  time  of  the  warranty  madc^  and 
after  the  deed  is  fliewiY,  the  defendant  «mght  not  to  drnmr,  buJt  f  ^ 
Jf)ew  ihef^eciql  matter^  and  enter  into  the  %{^rrattty  far  fi  m//vA  0s 
was  at  tie  tiic^  of  the  mating  of  ibe  deed^  and  nat  fov  thp  rciilJtic* 
See  FitK.  Warrantia  Charcr,  31.  GoiU>.  i.513 152.  pi«  Ujj^  IWch* 
5  J^  iu  C.  B.  Ballet  v.  Ballet. 

U  h  4  12.  A 


485  (CSlatrantia  Cfmttae^ 

Mo.  860.  12*  A  wriV  and  (ount  in  z  warnmtia  chaitae  mu/l  have  4.  p^tntt 
pU  1180.  com|deat  in  them.  I  ft.  He  muft  be  tenant  of  the  land  the  dajr 
jSc"s?C.  of  *^  ^"^  purchafed.  2dly.  It  muft  be  by  a  conveyance  whereby 
acconitng.  the  land,  whereto  the  warranty  is  annexed,  muft  pals;  or  at  leaft* 
ly,  and  fayc  if  right  bc  ♦  releafed,  or  confirmation  made  with  warranty,  he  muft 
pdmiTto**  be  ttnant  0/ thi  landy  to  whom  it  is  made  in  warranty.  3dly.  This 
be  inteoded  Writ  muft  be  bVoudit  hanslng  the  principal  plea.  4thly.  It  muft 
of  its  being  contain  the  fpeciiuty  of  me  warranty  and  lien.  Hob  21.  Rdl 
broSh.      v.Olborn. 

before  execution  bad,  or  otherwtfe  before  the  writ  purchafedy  Sk  quia  timet  implacttarit 

*  For  if  it  be  to  oM  ttnoHt  m  common^  or  joiHhmua,  ie  is  not  good.    Noy.  146,  BaUjdnd  t. 
Ballard. 

13.  If  a  man  brings  a  warrantia  cbarta  upon  a  warranty  cf 
land^  and  obtains  judgment^  he  Jball  ufe  that  judgment  after  for 
rent  demanded  or  recovered,  if  the  warranty  did  extend  unto  the 
rent.  31  £•  3.  Fitz.  Garr.  Chart.  22.  And  yet  upon  a  voucher 
in  like  cafe,  it  ihould  have  been  more  fpecial ;  the  reafon  is  ap- 
parent, for  the  rent  is  demanded  when  he  vouched  \  but  it  may 
be  it  was  not  foreknown  that  rent  would  be  demanded  when  the 
writ  of  warranty  of  charters  Was  brought;  but  if  it  were,  he 
aught  to  declare  jpecialfy^  and  the  rather  if  be  cannot  vouch  in  the 
principal  plea  of  the  rent;  for  there  muit  be  a^  means  to  difcufs 
whether  the  rent  in  the  demand  be  warranted  as  a  rent  fufpended 
r  426  1  when  the  warranty  was  made,  fo  as  the  land  was  warranted 
as  discharged  of  rent»  Hob.  22.  pi.  37.  in  cafe  of  Roll  v* 
Ofborne. 


(L)     Pica.    fFAat  fhall  bc  faid  a  good  Plea  ia 

a  Warrantia  Chart9B> 

f  •  r\  N  £  brought  this  wsit»  unde  chartamfuam  babet :  the  de* 
^^  fendant  puaded  non  habet  chartam  fuam»  and  the  plaintiff 

confefled  the  fame,  and  replied  it  was  cbarta  antece/Rris  fuu    Ad-> 

judged  for  the  defendant.    F.  N.  B.  134.  (F)  in  Marg.  cites  1% 

ii.  3*  Gar.  de  Charters  27. 
CMfra  it  2.  If  a  man  recovers  in  writ  of  warrantia  cbarta^  and  the 

[n^rV^-  fi^^^fff^^^  *'*•  '**  execution  of  the  land  of^  ajlranger^  and  ^Jiran^^ 
fetS^  ^if'  gfr  brings  affife  and  recovers  his  land  again^  and  after  be  who  reco^ 
Ms  J,  N,  vered  in  the  firft  warrantia  chartee  brings  fci^  fa.  againfl  tbifirji 
and  af^r'  defendant^  he  fball  not  plead  this  execution  which  was  againft 
tUtioftdit  the  ftranger;  for  as  it  feems  //  is  no  execution^  but  a  tort  ^ 
fuimtx-      the  Jberijf  without  warrant.    Br.  Warrantia  Cartae,  pL  25.  citea 

tfniffMy  and      »q  C|     • 

after  the        ^ 

SJf'iftt  rt'Vtters.    Or  if  a  man  tSei  fcifed  of  landf  aod  has  ijfia  a  daugiur,  mml  (Sts^  and  tho  tUagtHr 


tfif^ after  ninthtr  nearer  btir  is  born,  he  (hall  not  defeat  the  exocutioo.    And  fo  fm  that  a  man  voMf 
recover  land  io  warrantia  chart*.    Ibtd  cites  Fitah.  Voocherj  197. 

3-K 


3.  If  Unant  in  tall  aliens  with  warranty j  and  dieSy  and  ajjits  de»  s.  p.  F.  K* 
fcend  infiiy  and  the  feoffee  brings  writ  of  warrantia  chartae,  apdnft  B.  ^i^[Pi 

the  iffuc  in    tail,  this  lies  well,  notwithftanding  that  the  iffuc  ^^^^^ 
hzi  writ  9/ firmed^n  pending  0/  the  fame  landi  Quod  aota  bene.  North,  z 
Br.   Warrantia  Cartas,  pi.  30.  cites  Itinere  Northampton,  anno  £.3*Gaxr. 

*  ^'  ^*  tcrj,  i^'z 

£.  li  Ibid.  6.— — 'S.  P.  by  Hobart  Ch.  J.  Hob.  11. 10  cafe  of  RoU  y.  Olborn,  but  ikyg  be  ixu^  t^m 
but,  and  cites  2  E.  3. 6. 

4.  In  Mrarrantia  chartae  it  is  no  plea  to  Jay  that  the  plaintiff 
foji  nothing  in  the  ajjife.    Br.  Warrantia  Cartae9  pl^  29.  cites  J  h. 
3.  and  Vet.  N.  B.  Warrantia  Cartas* 

5.  Writ  of  warrantia  chartae  by  A.  againft  J.  T.  of  2  houles 
and  100  acres  of  land,  and  counted  that  the  defendant  infeoffed  him 
with  warranty^  and  that  B.  brought  ajjife  againft  this  plaintiff  in 
which  he  lofty  and  pending  the  ajffifey  and  afier^  he  came  to  him  and 
prayed  him  to  warrant  him,  &c.  and  fl)ewed  thereof  deed  Sicip* 
demanded  judgment  of  the  writ ;  for  it  is  quod  de  eo  tenet,  et  unde 
cartam  fuam  habet,  and  fo  double  lien,  viz.  by  the  tenure,  and  by 
the  warranty,  et  non  allocatur.  Wilby  laid  he  had  feen  that 
upon  fuch  writ  unde  cartam  fuam  habet,  the  plaintiff  had  bound 
the  defendant  by  homaie  anceftrel^  quod  nota ;  and  Slup.  demanded 
oyer  of  the  deed,  and  had  it;  and  (aid  that  it  appeared  by  the  af- 
iile  and  by  the  date  of  this  writ,  that  it  is  purchafed  after  thg 
afftfe  determined',  judgment  of  the  writ.  Per.  Thorp,  A  man 
wall  have  warrantia  chartas,  and  recover  pro  loco  &  temporey  but 
fliall  not  make  in  value  till  he  has  loft,  and  this  fliall  be  as  it  is  faid 
elfewhere  quia  timet  implacitariy  but  this  writ  wa$  not  of  fuch 

form.     And  it  is  faid  diere,  that  if  he  does  not  brins  his  writ  ^  ^ 

pending  the  affife,  he  (hall  not  recover  in  value.  Skip,  (aid,  that  at  \  4^7  4 
the  time  of  the  nuking  of  the  deed  we  had  nothing  in  the  tenements, 
and  they  did  not  pafs  by  this  deed,  Prift.  &c.  et  adjornatur.    Br« 
Warrantia  Carta?,  pi.  13.  cites  24  £.  3.  35. 

6.  In  warrantia  chartae  it  is  a  good  plea  that  the  demandant  had  Waflft 
gnteredy  pending  the  plea^  upon  the  plaintiff,  he  then  tenant  of  the  ^ymb.  C 
landi  or  that  the  plaintiff  in  this  aftion  had  ♦  nothing  in  the  land  J^c.l!!!^ 
the  day  ofthefirft  writ  purchafedy  nor  ever  after  \  for  the  law  will  •  S.V.  per 
not  that  a  man  (hall  make  in  value  upon  an  ill  writ;  per  Arderne ;  CandioC 
to  which  Newton  and  Dauby  agreed.    Br.  Warrantia  Cartse,  pi.  newitul^ 
12.  cites  21  H.  6. 49.  Br.  \Va^. 

ran  tia  Car- 
tel pt.  5.  cites  45  £•  3.  2.i— Weft't  Symb.  f.  197.  S.  P.  cites  45  E.  3.5.  and  3  E.  3.1  S.  P« 
Br.  Warrantia  Carts,  pi.  iS.  cites  3  £«  3.  and  Vet.  N.  B.  Warrantia  Carte. 

7.  In  warrantia  chartae  upon  warranty  [of]  his'  anceftor^ 
the  defendant  pleaded  riens  per  dikent.  By  the  Cckirt,  Judgment 
fhall  be  entered  for  the  picintiff  without  trialy  if  he  will ;  for 
the  warranty  is  confeffed  pro  loco  &  tempore ;  for  the  trial  may  bo 
Jong  aind  chaigeable.  Noy.  149*  Tliomp(bn  v.  JackfMu 


M.  y»idgm 


A^^  2^atrantta  Cj^artae. 


(M)     Judgment.     How  aad  wBa^  jd^all  be 

covered* 

I*    /L  Man  fkaU  have  warnintia  ckarta;  and  recover  pro  k>ci> 

'^^  &  tempore,  but  fhall  not  make  in  value  tiH  he  has  lofrj 

per  Thorpe  '^  and  this  fhall  be  as  it  is  £ud  eUevrhere^  quU  tinut 

implacitarL    Br.  \^arra&tia  Cartae^pl.  13.  cites  24  E.  3.  35. 

Ito  Brooke      ^^  Warnuitta  diartae,'  the  defendant  pleaded  that  be  had  noe- 

Sy«,  fee  ai  thing  hy  defcent  in  fee  tl^e  day  of  the  writ  of  warrantxa  chartfe 

ffW^if^  ireughf  againft  him^{Q\\.frimthi  fame  anceftar  tfjhe  made  the  war* 

Jcendstfbim   ranty;  vet  the  plaintiff  recovered  pro  loco  &  tempore.    Br.  Wac- 

afurfcire      riotia  CaFtst«  pi.  30.  citcs  33  E.  3*  and  Vet.  N.  B*  tit.  Warraii--^ 

>;«i(iun    tiaCartae.       "^    "^      ^       ^       ^^  ......   ^ 

i^nA  him  to  have  ex6Cutioivan4  Iball  i^ive  exscotieo ;  ^voJnota.    Ibi«I«, 

;.  A  qveftion  was  demanded  in  kmk,  of  what  effeA  Judgment: 
ifl  warrantia  charts  pro.  loco  ^  tempore  isji  and  it  was  moved 
tbat  warranty  is  only  a  eovenanf^  and  by  this  covenant  a  mai3i 
fijall  not  bind  the  land  to  he  delivered  in  value  to  vahcfievcr 
hands  it.  comes  after  by  purchafe  or  otherwifc  ^  for  this  is  miH- 
ckievous,  quod  verum  eft,  that  it  fhali  not  be  bocmd  bj  the 
warranty  or  covenant  realj  btrt  otherwife  h  feems  by  thejpeeied 
judgment  a^oye*     Br.  Warrantia  Cartx,  pK  8.  cites  2  n.  4.  14. 

4.  If  a  man  bring  writ  of  warrantia  chartz  and  recovers  prm 

ioco  iy   tempore^  he  fiiatl  have  execution  after  ^  all  the  lands  and 

tenements  which  the  defendant  had  at  the  time  of  the  judgment  givefH 

Br.  Warrantia  Cartae,  pi.  10.  citesi2  H.4.  I2» 

IutibiJ.pl.       5.  A  man  may  recwcr  land  in  warrantia  chartar*    Br.  Wary 

M  6'"i^      rantia  Cajrtx,pl.  25.  cites  Fitzh*  Voucher^  2^7* 

eljat  a  man/.v//  not  newer  land,  lid  all  in  datna^s.  But  ibid.  pi.  31.  cites  F.  N»  JL  tlia)  tfee 

JTidgrr.cnC  and  recover}'  m  wrii  of  warrantia  chartsCf  »/o  ba're  hnd  in  vji'uc  ami  dama^ts  and  *<j/  aiS 
m  ^./m^^i.—- But  ibiil.  pi.  4.  cues  42  £.  ;.  7,.     And  lays  that  the  bell  opinion  was,  tliac  where 
l*)e  plaintiif  is  tielMyed  and  does  not  k  e  the  land^  beJhaU  recayrr  but  onfy  h'n  '^uyraxt^jmii  )iQ.Jumi<rg£^ 
^mimm-Mut  ivbere  he  hfes  tin  Und  he  fhall  recover  damages.    IkiJ.  cites  F.  N.  B. 

6.  If  I  recover  my  warranty  pro-  loco  fcf  t empire  in  warrant itt 
chart^y  and  after  am  impleaded  Jn  a£fion  in  which  I  cannot  vmch% 

I  428  1  ^^  inaflife  or  fcire  facias,  /  ought  to  make  refu^  to  bino  again{4 
ivhom  I  recovered^  to  adminijter  to  me  a  plea,  and  (o  give  notice  ta 
him  of  the  z&ion  which  is  pending^  or  otherwife  I  ihall  not  faav^ 
execution ;  per  Markham,  quod  Catelby  conceiEt.  Br*  Warran- 
tia Cartz,  pi.  16.  cites  8  £.4*  11. 

Xutifrye  j^  IVheri  the  plenntiff  in  this  adion  recovers  pro  /cv*  ^  temporr^ 

aftcl,  thcrf  ^"^  ^^^^  ^*fi  *^  ^''^>  quaere  if  he  (hill  have  damages*    It  fcems  that 
be  (hall        he  (hall  not,  for  he  is  iK>t  yet  damnified*    Br*  Warrantia  Cartar^ 

ftavecxe-      pi.  31.  cites. F*  N.B*. 
cution  of 

l^d  in  value  a.id  ibnnares.  Ihid.«-— — ^/W-n^Yrtr  no  Faxdh  Oo  be  rtcevcmJsn  t;.i^f> there  be  flail  tofo 

uii  v/arraiity  as  upon  recovciy  upou  \aucber.  Ibid. 

For  more  of  Warrantia  Chartac  in  general,  fe^  CotltttSttf^ 

83lCllC|lcr>  and  other  proper  Titles. 

tsaxvttu 


4*^ 


m^ttm^ 


♦'A  war- 

rAl     r Ancient  Grants  thereof;]  «ftsi>f5r 

I  [i.]  12  £.  %•  T>  O  T^  Cartarum  2.  Memb,  7.  part  4^*  the  ^amemii 

jTv  '^'W  g'^^^^^  *  warren  to  another  in  i;iis  j/ ^'**?^: 
lands.     13  E.  I.  Mcmb.  26.  fuch  grant  %o  E.  i.  Memb.  3.]  ^tt 

[  [2.]  12  E.  I.  The  aforeiaid  Memb.  7.  part  57.  grant  di  li"  Mofier« 
^/rtf  warrena  in  bis  lands.]  AfayJe. 

r  [3.]  31  E.  I.  Memb.  2.  grant  of  warren  fer  hrevi  deprlyata 
figtllo  (interlined).] 

[  [4.]  4  E.  I.  Rotulo  Cartarum  Membrana  i.  part  3.  and  6« 
Grant  of  warren  iia  quod  aliis  non  liaat  fugare  ihidim  fine  licentia 
illiusy  &c.] 

[  [5]  In  the  book  called  Trat^criptum  Cartarum  Comltis  Comubsa^ 
Charter  2x4.  H.  3.  granted  a  free  warren  to  Richard  Earl  of  Corn- 
wall, in  all  the  demefnes  of  the  faid  county,  excepta  infra  mttas 
firefta^  ita  quod  nullus  intret  (as  the  words  2x€)  fuper  fonsfaHuram 
no/tram  decern  Hbrarunu    (Note  the  antiquity  of  this  pain. }  J 


JB]  Warren.     What  Perjbns  may  create  a  War-  f  .  g^  | 

ren.J  1  "r  9  J 

» 

Fi*    A7  O  NE  can  make  a  M^arren  without  the  licence  of  the  king ;  S.  P.  z  lidt 

-^^  for  he  cannot  appropriate  thofc  things  which  2Tt /era  '99* 
Tiatura ,  and  in  nulUus  bonis  to  himfelf,  and  to  reftrain  them  of 
their  natural  liberty  without  the  king's  licence.    Co.  ii«  Mono* 
polies  87.  b.] 

2«  None  can  have  conies  in  his  own  landy  unlefs  by  grant  from 
the  king,  or  hy  preftriptioni  if  ctfaerwife,  he  is  punimablc  by  quo 
warranto.  Cro.  E.  548.  pi.  21.  Hill.  39  Eliz.  C.  B.  agreed  ia 
the  cafe  of  Boulfton  v.  Hardy. 


t 


[C}    Warren*    DeJirtiBion  of  the  Game. 


f  !•  'Tp  H  E  lord  of  a  manor  adjoining  to  a  warren  of  the  Ungj  may 
^   prelcxibe  to  chafe  and  take  the  conies^  if  they  come  inti  his 
JUmefnes  of  the  manor*     4  H.  4. 4*  b.]; 

2.  22  bT  23  Car,  1.  cap.  25.  pau  4.  recites,  that  diverfe  war--  w.  wni 
ttns  and  grounds  not  Inclofed^  are  ufed  for  breeding  conies^  and  that  cotividc4 
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ticesfer  dij^lute  perfens  diftroy  the  conies j  for  that  the  fame  is  not  frMbiUm 

killing  CO-  ky  former Jiatutesy^wbich  extend  onfy  to  warrens  or  grounds  tnclofed\ 

Hies  in  a  ^nd  ciiafby  that  if  any  perfonjball  wren^uUy  enter  into  any  warren^ 

d^r  'it  ^^  gf9und  lawfully  ufed  for  breeding  or  keeping  of  comes  (abbaosfb 
was  moved  the  fame  be  not  inclofed)  and  JhaU  chaccy  takcj  or  kill  any  enuss^ 

to  qvaili  agatnft  the  will  of  the  owner  or  occu^ier^  not  having  lawful  title  fi  ta 
^ioo^bc-  ^»  ^^  J^^^  *^  thereof  convi^d  tn  manner  folkwingj  the  parties 

caafe  the  fo  offending  Jhall  yield  to  the  party  grieved  treble  damages  and  cofts^ 

3  Jac.  I.  andfuffer  imprifonment  3  months^  and  after  till  they  JbaU  find  furetite 

wiuch^r©*  f^r  their  good  abearing. 

ktes  CO  <^<7r.  5*  prohibits  all  perfons^  except  the  owner^  to  kill  conies  est 

warrens  the  borders  of  any   warren^  or  other  grounds  laufuUy  ufed  fir 

?*^not  ^^*V  r»»»Vj  under  the  penalty  of  making  recompence  to  the  owner^ 

give  this  and  to  pay  not  exceeding  10  s.  to  the  we  of  the  poor  where^  &<« 

foiDinary  and  in  default  to  be  committed  to  the  bouje  of  corrections  not  ex^ 

JSi^'bT  ^^^^t  ^  month. 

conviction  :  and  this  ftatute  of  2ft  Car.  2.  which  aathorizrs  that  way  oF  proceeding,  relates  iiae  to 
warrens  inclofed.  But  per  Cor.  the  convi€lion  is  well  warranted  by  the  sa  k,  23  Car*  2.  for 
whereas  the  former  was  a  partial,  this  is  an  univerfal  law*  (Ima  any  w<vrrtn)  this  fatisfies;the  pre* 
amble  ;  and  there  is  a  vaft  difliBrence  between  the  words  (ntn  htkfftij  and  fthoKgh  not  mchftd)  the 
former  being  reftridlive,  l^at  not  the  latter.  And  unlefs  this  aA  extends  to  warrens  inclofed» 
they  would  be  in  a  woKe  cafe  than  thoft  net  inclofed  \  for  theft  an  offence  in  tlie  latter  woald  be 
puniihable|by  the  ihort  way  of  conviction  before  juftices^  but  not  the  funner.  !•  Mod.  1179. 
UiU.  I  Geo.B.  X.    The  King  v.  Weftoo. 


[D]     Warren.     \^Dif^warrenedJ] 

[z.  17  £.  !•  T)  OT.  Cartarum  Memb.  4.  Warrenna  de  Stones 

^^  dewarrrennata  bf  de^afforeflata,'] 

a«  If  a  man  has  a  warren  in  his  own  land  by  grant  of  tie 

kingj  and  makes  feoffment  of  the  land^  and  retakes  an   eflate  in 

fee^  the  warren  is  extind.    Br.  Quo  Warrantee  pK  6.  cites  6 

E.  2.  7. 

r  j'^Q  1       3.  A  charter  fbra  warren  recited^  that  none  JbouU  chaee  ibttc^ 

*•     "^     ■*  without  leave  of  tht  grantee^  under  Xht  penalty  of  20 /•  to  the  king^ 

and  2d.  to  the  gr&ntee.    It  was  infifted,  that  he  had  ufurped  upon 

the  king  by  iifing  his  warren,  which  he  had  not  when  the  charter 

was  granted  \  and  alfo  that  parcel  of  the  demefnes  of  this  manor 

extend  within  the  king*s  forefl^  tuhich  is  excepted  in  the  grant^  emd 

fo  he  Yi2L%  forfeited  his  franchife.     Bdides  he  \a&fufferedfeveral  to 

chafe  in  the  Warren  without  his  ledve^  and  has  not  fied  them  at  law^ 

0        fo  that  the  king  has  no  profit  of  the  forfeiture  <A  the  iaid  16 1.  which 

belongs  to  him,  upon  all  fuch  as  are  convided,  and  thereibfe  it 

was  prayed  that  die  franchife  be  feifed,  &c.  quod  concefliim  fitit* 

Kelw.  14T.  b.  pL  13.  Cafes  in  Itin.  in  time  of  £•  3.    Hie  prior 

of  Aihley's  cafe. 

But  if  U  4"  I^^  "^^  ^^^  warren  in  bis  own  landy  and  aliens  tie  land, 

mmkciftoff^    the  warren  is  determined ;  for  he  has  parted  with  his  right  of  the 

mMi^and      \2nAy  diftharged  of  all  things,  and  he  himfelf  cannot  have  it;  for  be 

(u^tu      ^  ^^^  referved  i^  and  die  MBkt  cannot  have  its  for  be  did  not 

4  V^ 
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trant  it  to  hivn^  but  the  fand  only.    Br.  Warren,  pL  }•  cites  35  «urrm,  this 
H.  6,  5  J.  per  Moilc  &  non  negatur.  he*fl^*°* 

bave  the  warren ;  atid  fo  by  fuch  meansy  after  his  grant  obtained  of  the  king  of  the  warren^ 
if  be  makes  feoffinenty  and  referves  the  warren,  he  has  warren  in  another's  Und*  <}uod 
aota.    Ibid. 

5«  C.  claimed  free  warren  in  his  park,  though  it  wzs  within 
iht  bounds  of  tbtforeft^  and  made  his  claim  b^  letters  patents  of 
King  Charles.  W  hereupon  the  officers  of  the  foreji  were  direSf^d  U 
inquin  lyf,  JVbitbsr  it  be  impaUd.  2dly.  Whether  there  be  any  JaU 
Uries  into  ity  fo  as  the  king's  deer  may  get  in  thither.  3dly,  ^r%/* 
iber  there  be  any  monies  there  j  and  if  there  be,  whether  the  pari  is 
Jo  inckfed  that  they  cannot  get  out^  for  then  they  will  both  eat  upon 
the  foreft  and  fpoil  the  riding.  All  of  thefe  are  caufes  of  feifure,^ 
till  they  do  replevy  their  liberties.  The  officers  found,  that  the 
park  was  well  impaled,  and  that  there  were  no  falteries,  and  that 
there  were  conies  there,  but  they  could  not  get  out ;  and  fo  the 
claim  was  allowed.  £t  infuper  di£hun  eft  ei  per  curiam,  quod 
parcum  pnedidum  a  modo  includat,  ita  quod  cimiculi  non  exeant 
in  fbreftam  periculo  incumbente.  Jo.  296.  8  Car,  In  Itinere 
Windfor,  Carye's  cafe. 


(E)     By  Prefcripthn  or  Grant.    Their  Extent  and 
Difference.     And  Incidents  to  either. 

u    A   Man  cannot  have  warren  tmlefs  by  grant  of  the  iingj  or  by 

•^  prrfcription.    Br.  Warren,  pi.  i.  cites  3  H.  6.  12. 

2.  And  per  Marten,  he  ft>aU  not  have  it  by  prefcription^  wdefs  See  tit. 
within  his  own  land  or  his  own  manor^  and  not  in  manors  held  of  ^J^^yp!* 
odiers  j  Brook  fays,  quare  inde  j  for  it  fecms  not  to  be  law.    Br.  I^!**^.  s.  c. 
Warren,  fL  i.  cites  3  H.  6.  12.  — A«ua  * 

mayhave 

warren  in  bit  own  hmd  hy  front  of  the  king,  but  no;  in  another' t  land.  Br.  Warren^  pi.  a.  cites  34  H. 
4«  aS  .  But  be  may  have  warren  in  another's  land,  or  in  his  own  land  h  prffcripiionf  wcU 
enough.  Note  the  difference.    Ibid.— —  S.  P.  Br.  Warren,  pL  3.  cites  3^  H.  £  55.  ■     Br« 

Jointenancyi  pL  5.  dtes  36  H.  6.  55.     ■  A  man  may  have  a  warren  m  anothrr  man's  l^od  ; 

per  toe  Cur.    D.  30.  pi.  209.  HiU.  18  H.  8.  Anon.  S.  P.  Per  Doderidge  J.  and  not  de« 

nied.  }  Bulft.  82.  Mich.  13  Jac.  in  cafe  of  Rice  v.  Wifemaa  ■  S,  P.  by  IXKleridge.  Roll* 
Rep.  259.  pi.  aS.  in  S.  C. 

3*  If  one  has  a  warren  by  charter  in  all  his  manor^  bo  may*  f  4.')  i  1 
erea  a  hdge^  or  make  coney^burrows  in  any  place  of  the  manor  at  ^  ^^    ^ 
his  pleafure;  and  if  he  claims  it  by  prefcriptionj  he  ought  to  make 
the  coney-burrows  in  fuch  places  wherein  they  have  been  uied, 
and  not  in  others.    Cro.  J.  155.  pi.  5.  Pafch.  5  Jac  B.  R.  Lei- 
cefter  Foreft's  cafe. 

4*  When  a  man  claims  warren  infra  omnes  terras  dominicalesj  he  see  tit. 
cannot  extend  this  into  the  land  of  freeholders  ^  for  when  any  one  Piefcrip- 
claims  warren  by  charter^  he  cannot  enlarge  this  beyond  the  charter,  ^?^  (^) 
but  ought  to  take  it  as  it  is  exprefled  in  the  charter.    Otherwiie  it  ^  *^ 
it  where  he  claims  the  warren  by  pre/cription  i  per  tot  Cur.  2  Bulft. 
a54«  Mich*  12  Jac  Fowler  y.  Seagrave, 

5,  Na 
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S»  Ko  wstrren  can  be  claimed  by  fteCctiption  within  a  fi^ 
fe/i  without  the  help  of  an  allowance  in  evre,  arid  for  want  diere- 
of  the  party  prefeneed  was  fined  los.  and  the  warren  to  be  de- 
firoyed.  Jo.  280.  A  Car.  in  Itin;  Wyndfor>  Sir  Ri<^h.  Harrifon's 
cale. 

(F)  Pafles.     tVhat  fiords  willpafs  a  ff^arre^L 

I.  T  F  die  king  grants  warren  to  a  man  and  his  heirs  without  mnt'* 
^  tUning  his  aJJignSy  and  the  tenant  aliens  the  land^  the  affignee 
ihall  have  the  warren ;  per  Thim.  .  Brooke  fayS|  it  feems  that  he 
intends  where  he  aliens  the  land,  and  grat^ts.  the  warren  exprelsly  > 
(or  it  feems  that  warren  does  not  pafs  without  exprefs  words.  Br. 
Warren,  pi.  5.  cites  .14  H.  4.  6.  ^      , 

2«  Where  a  man  has  a. warren  m  his  land^  and  demifes  the  land  for 
years  without  extreffing  the  warren^  the  leflbt;  ihall  not  have  it  dur- 
ing the  term,  for  he  has  not  referved  it,  and  fhR  lefleeihall^not 
fiave  it;  for  it  is  not  granted  to  him,  by  the  beft  opinion;  but 
per  Prifot,  if  the  warren  be  appendant   to  ,the  manor  or  land^ 
it  Jhall  well  tajs  by  the  demife  of  it,   hut  if  it  Be  in  grofs   it 
Jhall  be  in  fujpence  during  the  term.     Br.  Grants,  ph  144.  cites 
32  H.  6.  24. 
if  oiie  has         3-  ^^  *  mzTifeiJed  efthe  manor  th  which  he  has  warren^  makes fe*-^ 
amaxior,      offment  ofth^  manor  cum  pertinentiisy  the  warren  does  not  pafs ;  quod 
and  the        ^^^    Br.  Warren,  pi.  7.  cites  It.  Not 

king  grants  '         , 

iiim  warren  within  the  fame  m^or}  if  he  afterwards  enfeql5  the  k3ng  of  the  manor  cum 
pertinentUs,  yet  the  feoffor  Ihali  luve  the  warnen.  Per  tot.  Cur.  D.  30.  b.  pL  20$.  UiU.  aS  H. 
S.  Anon. 

A  Warren  in  grofs  in  a  patentee  does  mtpajs  by  a  har^ahi  emd  pie  of  the  mrnor ;  for  a  wairen  i& 
Slot  parcel  or  any  member  of  a  maoor^  but  it  may  be  appertaimng»  bat  Chat  is  by  prefcription^ 
Cro.  E«  547.  pi.  21.  Hill.  39  Elix*  C.  B.  agreed  io  the  cafe  of  Boalfton  ▼.  Hardy.  ■ 
A  warren  does  not  pafs  by  a  feoffment  of  land.  Arg«  f^oph.  x;9*  cites  7  Rep.  Batt*s  cafe.— -< 
There  is  a  difference  between  a  warren  ufed  to  a  mamr  time  cut  tf  mnd,  «nd  a  i^'afren  e^pemimt ; 
for  thelfirit  paffes  not  by  grant  of  the  manor  cum  pertinentiis,  it  not  being  parcel;  but  in  the 
other  tr  paHeSy  but  not  Without  the  wordsy  cum  p^rtinentiis.    P*  30.  b.  pL  S09.  Mirj;.  cites  % 

.H.7.4' 

(O)  Warrert.-    Privileged  and  Powers  thereof. 

ft  'T^  H  E  common  ufe  of  England  is  to  kill  dogs  and  cats  in  all 

^    warrens,  as  well  as  any  vermin^  which  (hews  that  the  law  has 

been  always  taken  to  be  that  they  may  kill  them ;  per  Popham  J« 

r  ^22  1  And  adjudged  accordingly  for  the  kilhng  of  a  maftifF  dog  there  f  ua« 

^         ning  after  conies,  alleging  that  the  dog  was  divers  times  kilKn^ 

conies  there.    Cro.  J.  44.  pi.  13.  Mich.  2  Jac.  1^.  R.  Wadhurft 

V.  Damm. 

2.  He  that  had  libera  warrenna  may  bring  trefpafs  againft  any  one 
hut  the  owner  of  the  foil  for  hunting  in  his  free  warren,  bc- 
caufe  libera  warrenna  was  a  liberty  to  hunt  in  one's  own  or 
another's  ground  exdufive  of  all  others ',  and  this  was  granted 


hj  the  king,  who  is  mafter  of  all  game.  Admitted*  1  Sallc. 
637.  pi.  4.  Trin.  4  &  5  W/&  M.  in  B.  R.  in  the  cafe  of 
Smith  V.  Kemp. 

(ti)  Flea  dings  in  Trefpafs  in  Warrens. 

X.  ^T^  RE  S  P  A  S  S  of  entring  into  his  warren  and  taking  his 
^  pheafants  and  conies,  the  defendant Jaid  as  to  the  pheafant^ 
that  he  let  his  fauleon  fiy  at  the  fheafant  in  hfsotvn  land  and  out  of  the 
warreny  and  the  theafantfiew  into  the  warren^  and  there  thefaulcou 
kiUedityandhefmowedbtsfaukonjandtook  it*  Judgment.  PerKni- 
yet,  in  this  ca(e  your  entering  and  carrying  away  of  the  pbeafant  is 
tortious.  Br.  Trefpafs,  |J.  ixi.  cites  38  £•  3.  lo. 

2.  Trefpafs  for  entring  into  his  warren  and  chafing^  takingy^ni 
carrying  away  the  hare$y  conies^  and  partridges^  and  did  not  fay  where 
be  took  thenty  and  the  writ  awarded  good  \  for  it  ihall  be  intended 
where  the  chafing  was ;  quod  nota.    Br«  Brief9  pL  59.  cites  43  £• 

3- 13- 

3.  Trefpafs  for  chafing  in  his  warren,  the  defendant  faid  that  he 

was  in  the  land  by  defcentfrom  bis  father^  by  which  he  chafed^  as 
lawfully  he  might;  it  is  a  good  anfwer  per  tot  Cur«  to  put  the  plain- 
tiff to  mew  how  he  has  his  warren  %  for  if  it  be  by  grant  of  the  king  it 
fV  only  in  dominie  is  terrisfuisy  and  if  hi  has  it  by  prefcriptton  be  ought 
to  Jhew  it ;  quod  curia  conceifit ;  by  which  he  did  that  he  chafed  iii 
his  warren  in  his  own  lands,  Prifl,  and  the  others  e  contra;  quod 
nota;  and  it  feems  that  this  is  no  good  pleading  at  this  day.  Br.  War- 
ren, pi.  4.  cites  44  £.  3*  12* 

.4.  Trefpafs  quare  warrenam  fuamvi  V  armss  intravit  li  fugavit  Br,  Tref* 
ibidenty  and  killing  conies.  &c.     The  defendant  faid  that  the  place  r^^  >  pi-  >««' 
whercy  &c,  is  his  ownfrankienemeni  ana  /oily  judgment  of  the  writ ;  ^'''^  ^  ^ 
becaufe  he  cannot  enter  into  his  own  foil  vi  ^  arnds*    And  by  the 
befl  opinion,  becaufe  the  writ  is  in  warrenam  intravit,  and  not  in 
terram  intravit,  the  writ  is  good ;  for  it  may  be  the  warren  of  the 
plaintiiFand  the  foil  of  the  defendant;   quxre;  and  per  Martin, 
clearly  this  doer  not  go  to  all  the  writ ;  by  which  he  anfwered  to  the 
refl,  and  as  to  chajingyfaid  that  the  land  whercy  &c.  is  held  ofC.  P. 
and  not  of  the  plaintiff' ^  judgment  fi  z&io  without  Jhewing  how  he  has 
warren  there  and  the  plaintiff'Jhcwed  title  by  prefcriptton  to  have  war^ 
ren  appendant  to  his  manor  of  D,  in  the  fame  county  y  &c.  Br.  Warren, 
pi.  I.  cites  3  H.  6. 12. 

5.  The  writ  is  vi  ^  armis  though  it  be  another^ s  franktenement. 
Br.  Warren,  pi.  2.  cites  34  H.  6.  2S. 

6.  Trefpafs  vi  &  armis  for  entring  into  his  free  warren  and  taking 
his  bares.  The  defendant  faid  that  the  place  is  tbefranktenement  of 
ty.  who  licenced  him  to  enter  and  chaffy  per  quod,  Sec.  And  no  pica  ; 
for  it  may  be  his  franktenement,  and  the  warren  of  the  other  by  which 
he  added  to  his  plea,  abfque  hoc  that  he  had  warren  therey  and  non  al- 
locatur, for  this  amounts  to  not  guilty,  by  which  he  ouflcd  the  tra* 
Tcrfe,  and  added,  judgment  if  without  title  Ihcwn  be  may  claim  war* 

7  '  ren; 
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rati  ctnot  allocatur;  for  it  is  only  writ  of  trdpa^  in  wUch  be 
cannot  recover  his  warren  *  but  damages  for  the  trefpafs,  and  is  in 
pofleffion;  and  therefore  a  mzn  Jhalt  mt  be  cwnpeUei  t9  Jhew  iitU\ 
and  after,  by  rule  of  court,  nothing  was  entered  but  not  guilty,  and 
be  (hall  give  his  matter  in  evidence.  Br.  Trefpafs,  pi.  34*  cites  34 
H.  6.  aS.  43* 

mIct'pi!*        7*  TrefjMdsyir  chafing  in  bis  warrniy  and  taking  and  carrying 

5.citesS.c.  awayfbibaresandeoniisi  ^tdifendantfaid  the  plaintiff' bad  nothing 

36  H.  6. 55.  ift  the  land  in  which  hi  has  warren^  unUfsjointfy  with  J.  N.  wba  is  in 

^^^         fudUfin9t  namtd in  thi  writ ;  judgment  rf  the  writi  and  no  plea, 

but  At  defendant  was  compdjtdi  to  snfwer  by  award,  becaufe  //  may 

he  that  be  hat  only  a  joint  efiate  in  the  land  in  which,  &c.  and  yet  has 

the  warren  ahncy  as  if  be  has  warren  hy  prefcriptianj  and  efier  pur^ 

chafes  the  land  to  him  and  another^  yet  the  warren  remains,  and  is  not 

extinft  as  rent  or  common  fhall  be,  note  the  dificrence.  Br.  Warren, 

^.  3.  cites  35  H.  6.  55* 

9.  Trefpa&  ouare  warrenam  fuam  in  D.  fregit  &  cuniculos  cepit^ 
fiigavit,  &c.  The  defendant  (aid  that  the  plaintiff  was  feifed  of  three 
acresy  whercy  &r.  infccy  ana  leafed  to  N.  at  wilt^who  bcencedthe  de* 
'*  fendant  to  ktU  the  conies  ;  ju^ment  if  without  tide  Ihewiv  &c.  £t 
iKxi  allocatur ;  pcrCatdby,ttisfludlbeagoodpIeaintref(Ni6of  a 
dofe  broken  and  conies  taken;  and  per  Danby  Ch  J.  this  is  true; 
Ibr  the  warren  does  not  pads  by  the  leafe,  and  a  man  may  have  war- 
fcn  in  his  own  land,  by  vmich  the  iekuiantfaidthat  the  place  is  three 
^cresy  tMeh  was  tbefranktensnunt  of  J.  N.  and  that  he  by  hit  rwn- 
snand  entered  and  kiUod  the  coniesy  aifpia  bocy  that  the  piatn^hae 
wesrren  therom  And  na  plea;  for  it  amounts  to  not  guilty.  Br. 
Warren>  pU  6.  cites  5  E.  4.  53. 

For  more  of  Warren  in  general,  See  fontty  l^ttctiftionp 
•HfllN^  (SD)  pL  II.  &c.  and  other  proper  Titles. 
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[A]    Wafte.      Prohibition  at  the  Common  Law 

\jo  the  Clergy.'] 


S.C.  cited 
per  Coke 


[  I.  TV  a  bifbof  cuts  and  fells  the  trees  of  his  hijhopricby  for  this  waft 
^  .    ^  '-  z  prohibition  (hall  be  granted  to  htm,  commanding  him  to 

Kep.  49/a.   ceale  doing  fuch  wafte.    M.  12  Jac.  B«  R.  per  Curiam.   Hill.  13 
in  Lifoni'f    Jac.  B.  R.  35  £•  I.  Refolved  in  parliament,  the  Biibq>  of  Dur<« 

A^^ **^'^  ^^-  ^^-  "•  49-  ] 

Eoll.  Rep.  S6.  pi.  34.  in  cnfeof  Stockman  v.  Whither*  and  fays  it  feemt  to  bs  good  Uw  j  Ibr  it  if 
uc  dowjy  oC  the  church,  and  the  king  is  patroa  of  the  bllhoprick. 

£a.  So 


I  2»  Sdif^  par/on  or  vicar  waftc  the  trees  of  his  parroriage  dr  vi-  Ryii.  Rep. 

caridge,  a  prohibition  fliall  be  grantedi  for  it  is  the  dowry  of  the  135;  pJ'44- 

xhureh.  ♦  H.  13  Jac,  B.  R.  between  Stoakes  and  Harvey,  refolved,  ^;S;  oV^*" 

t  and  prohibition  granted  ;  and  there  Saclcer's  cafe,  refolved^  and  pro-  knowle  v. 

hibition  granted.   Co.  J  I.  Liford's  cafe,  49,   The  patron  may  have  Harvey, 

[  the  prohibition.]  according- 

I  Bulrt.  158.  S.  C.  held  accordingly,  and  was  againft  a  ricar  for  lopping  an<l  cutting  down  timber* 

I  ti ees  gtowinj^  in  the  church-yard. 


[  3.  &0  if  a  prebendary  wafts  the  trees  of  his  prebend^  the  patron 
may  havi  a  prohibition.  Between  Ackland  and  At  well,  prohibition 
granted  by  the  Ld.  Coventry,  Ld.  Keeper,  for  the  prebend  of  Cat- 
ton  in  Devon.  ] 

4,  It  was  holden,in  this  cafe,  that  if  a  bifhop,  parfon,  or  other  ec^  ^^^^'  ^«P* 
■  clefiajiical  perfon^  cuts  down  trees  upon  the  lands,  unlefs  it  be^ir  repa^  g  CbV^tt* 

rations  of  their  ecclefiaftical  houfes,  and  do,  or  fufFer  to  be  done,  name  of 
any  dilapidations,  that  they  may  be  punifhed  for  the  feme  in  the  Stock- 


l 


¥ 


eccleiiaftical  court,  and  a  prohibition   will  not   lie  in  the  cafe;  vVh^ith 


and  that  the  fame  is  a  good  caufe  of  deprivation  of  them  of  their  and  there 

'  ecclefiaftical  livings  and  dignities.     But  yec  for  fuch  wafts  done,  CokeCh.J. 

*  they  may  be  alfo  punifhed  by  the  common  law^  if  the  party  will  fue  [flJlsBiihop 

>  there.*  Godb.  259.  pi.  357*  Mich.   12  Jac.  in  B.  R.  Salifbury  ofsarum 

Bifliop's  cafe.  cuts  and 

I  fcils  the 

treest  and  does  not  employ  them  for  reparation,  anit  any  one  wottltl  move  it|  he  w6uld  grant  a 
prohibition ;  ami  ttie  other  jutlices  Teemed  to  agree  to  it. 

5.  On  a  motion  for  prohibition,  the  fuggeftion  appeared  to  Sid.151.pl. 
be  that  the  parfon  had  dug  and  found  /ead^mines  in  his  glebe^  and  'p'^u*!^*! 
had  felled  timbers   and  it  tvas  infifted  that  this  was  waft,  and  land  v. 
prohibitable  by  35  E.    i,   de  non  proftemend^  arboreSj  Jffr.     But  Oif.,S.  C. 
per  Cur.  It  lies  not  for  mines ;  for  then  mines  in  glebe-land  can  qI\^^^ 
never  be  opened.    Lev.  107.  Trin.  15  Car.  2«  B.  R.  Rutland's  doubtetiof 

(Earl  of)  cafe.  "»«  princi- 

pal cafe,  he* 
caufe  otherwife  mines  in  glebe  can  never  be  openedt 

[B]  Againft  whom  it  lies.     Ecclefiaftical  Pcrfons. 

[Or  otAers.] 

[  I.    n  E  Xvieetoniiti  falutem ;  cum  ad  nos  providefe  pertineat  ut  •  it feeiti* 

-^^    eleemofma  qux  de  patronatu  noftrorum  predeceflbrum,  &  (S^i  f^ch* 

noftro  fuit  in  ftatu  debito  abfque  vafto  venditione  vel  deftiudtione  word,  is 

iinde   facienda   confervetur;    tibi  pretclpimus  quod  non   permsttaSj  here  omit* 

quod  abbas  de  G,  tjfc:^  fui  vajium   venditionem  vel  dejtruffionem  ^^[^ 

faciant  de  bofcisj  domibus  [five]  hominibusy   pertinentibus  ad  prio^  meaning  i?, 

ratuntj  five  cellam  de  L.'quod  eft  de  patronatu  noftro  &  taliter  th<(ithe 

tc  habere  in  hac  parte  ne  pro  defe£lu  tuo  vel  minlftrorum  tuo-  f^^?^^*^[jj^ 

rum  ad  te  nos  graviter  capere  debeamus.    Telle  rcge  3  E.  I.  or  fervaiiuj 

Rot.  Clau(arum  Memb.  10.     And  there  after  a  writ  directed  to  do  waftc, 

the  fheriiF,  quod  fcire  faciat  abbad  de  G.  &  priori  cellae  fuae  de  ^^* 
Vol..  XXIL                           I  i                            L.  quod 
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(DQafie* 


L.  quod  fint  coram  nobis  in  o&abis  ut  fuper  defeAlbus,*  &c.  re- 

rpondcant.  ] 
Hob.  ^6.  pi.       ^  2.  Pending  a  quart  intpedit^  if  the  inctmhent  cuts  /r/rjupon  the 
v'  Kcut*^     glebe,  and  upon  the  lands  of  copyholders  of  a  manor,  parcel  of  the 
s!  c.     '       re£lory,  a  prohibition  lies.     Hobart's  Reports,  51.  between  Prenty 

and  Kent.  ]  ' 

(A.ic\       f  3*  -'^  prohibition  of  waft  lay  againft  tenant  by  the  curiefy^  te- 
^^  5  J   nant  in  dower^  and  guardian  in  chivalry^  at  the  common  law.    Co. 
Co-Li«-      Litt.  53.  b.  [/]  J 

3x6. a.  S.  p.  '^^        L  J  J 

——Br.  Wade,  pi.  1^9.  cites  Dr.  fc  Stud.  lib.  2.  as  to  tenant  by  the  cartefy  anU  in  dowery  and  that 

damages  fhoiild  be  recovered  againll  them  at  common  law. 

Tenant  in  dower  and  guardian  were  puniHiable  at  common  law  by  prohibition^  arid  attacbmua 
thereupon,  if  they  did  w^le.  F.  N.  3.  55.  (C) 

At  the  common  law,  \{be  that  bad  the  vihetitanet  Aid  ftn%-  (for  example}  ^hai  unant  in  dower^  &c. 
wmlddo  viaflj  he  might,  before  any  wad  done,  have  a  proliibitiun  direclevl  10  the  fberiff  that  he 
(hall  not  permit  her  to  do  wafte.  And  this  was  the  remedy  thiit  the  law  appointed,  before  the  waft 
done  by  tlie  tenant  in  dower,  tenant  by  the  curtefie,  or  the  s;uardian,  to  prevent  the  fame,  and  this 
m'ss  an  excellent  law.  And  this  remedy  may  be  ufed  at  this  day.  After  waft  done>  there  lay  an 
a/iion  ofwiifiat  the  common  law  in  this  form ;  Rex  vicecem'  falutem,  (i  talis  fecetit  te  fecurum  de  cla- 
more  fuo  profequendoy  tunc  pone  per  vad',  Sc  falvos  plegios  taleni  mulierem,  fcc.  quod  fit  corain 
julVicianis  noftris,  &c.  oftenfura  quare  fecit  vaftum>  venditionem,  &  exilium  de  terris,  hominibusi^ 
reddiiihus,bofcis,  vel  gardinis,  quae  tenet  in  dotem  de  Iiereditate  talis  in  tali  villa,  contra  prDliibiti- 
onem  noftrnm,  &  habeas  ihi  nomina  plegiorum,  &  hoc  breve,  tefte,  &c.  The  writ  fays  contra  pro^ 
Jbibithtum  nofiram,  yet  the  plaintiff  might  well  maintain  his  writ,  a/ifiit  no  writ  of  probtbitionof  nunfi bad 
hfemfued  wt  btfart  \  fur  that  the  common  law  %vas  a  prohibition  of  itfelf  i  and  fo  feys  BraAon,  fpeak- 
ing  of  tlte  wau  done  by  a  guardian ;  dominus  vaflum  emendabit  fiCy  quod  damna  reftitoet  five  vaf- 
tum  fcceritanteprohibitionem  five  poft.  1  Inil.  299,  300 

Br.WaA,  [4.  But  no  prohibition  of  wafte  lay  at  common  law  againft  tenant 

cites  Dr  f^^  'i^  ^^  ^'rtfrj,  becaufe  they  come  in  by  their  own  aft,  and  the  Icf* 
ic  Stud. '  for  might  have  provided  that  no  waft  fhould  be  done.  Co.  Litt.  53. 
p''-*i^;K,r  b- [S4- a.  3S5- b.]  ] 

p.  and  that 

io  it  was  of  tenant  pur  outer  vie,  >■  But  it  lies  on  tbeftatute  of  Marlebridf^e  a3»  ii  Rep.  8f .  bu 
'  '  '  And  JlMbte  of  Glwcefiir  f.^wtf  an  off  ion  of  vxiji  againjl  the  Uffte  for  lifer  or  yean.  Co.  LitU 
54.  b. 

s.  c.  cited         5«  If  2.  par/on  is  tenant  in  common  with  another  of  a  wood,  or  other 
^y  Cdkc       land,  and  the  other  tenant  does  wajl  in  the  land  or  wood,  &c.  the  par- 
R^  .^'49'     ^°"  ^^"  ^^^^  *  prohibition.  F.*  N.  B.  49.  (I) 

a.  in  LiFORn's  cafe  ;  and  fays  that  if  the  other  endeavours  to  do  waft,  the  parfon  for  the  pre- 
fervation  of  the  timber-trees  (hall  h.we  a  prohibition  againd  turn  not  to  dt>  waft,  becaufe  (2a  the 
Chief  Juftice  faid)  if  the  pat fon  oi  a  c\nwc\i  will  waft  the  inheritance  of  his  church  to  his  owo 
pi  ivate  ufe,  in  cutting  the  trees,  tbe  patron  may  Live  probibitiyn  againft  him ;  for  Uie  parfon  is 
fsrsfcd  as  in  right  of  his  church,  and  his  glebe  is  the  dower  of  his  church,  and  therefore  fmce 
prohihicion  lies  a|;ainft  him,  it  is  but  reafouable  t^tat  he  IhMl  liave  the  like  remedy  againft  hin\ 
who  liolds  with  him  in  common,    iz  Rep.  49.  a.  Mich,  iz  Jac  in  Ljford's  cafe.  ■  RoH» 

.  Rep.  100.  pi.  44.  in  cafe  of  Stamp  v* Clint oNy  alias  Liford,  S.  C.&  S.  P.  by  Coke  Ch;  J.  ac- 
cordingly. ' 

S.c.  cited         g.  A  prohibition  is  awardable  ^^tf/ff/?  awf  who  wajls  the  houfis 
fu^iifcafe  ^f  '^'  parfon  incumbent^  or  cuts  the  treesy  or  does  any  wa/^.    Agreed 
'v>fKso\vLE  by  all  the  juftices*  Mo. 917.  pL  1303.  HiU.  13  Jac»  B*  R*  Saccar's 
V.  Har-      cafe*  .       • 

V IV,  that 

after  a  ju<'gnient  in  quare  impedit  by  tue  King  v.  Sackzr,  and  writ  to  the  bifhoip>  Sacker  ron. 
tinued  )M)fic  nion,  and  wafted  the  vicarage -houfe,  and'a  prohibition  was  granted ;  and  it  waslaid  that 
anv  One  n>ight  have  this  writ  ■k^nft  hixD;  for  it  is  the  writ  of  tlie  king.  The  prohibition  was  not 
to  do  vvaiU 

7.  Th9 
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7.  The  prohibition  ffwafte  was  abrogated^  ahd  /Ar  aSion  ofwafte 
framed  w^on  the  aft  of  Weftm.  1.  [cap,  14,]  as  in  the  Regifter  ap- 
pears. 1  Inft.  146. 


[C]  Waftc  by  the  Statutes.     Of  what  things  Jimpty  [  436  ] 

Wafte  may  be.  r— '^-n 

'  Fol.  814. 

f  I.  T  F  a  man  cuu  ajhes  it  is  wafte.     Contra*  38  E.  ?.  7.  b.l       ^— v^^ 

••         1  4*  •*   #        J        •Br.Waft^ 

pi.  74.  cites 
S.  C.  [But  there,  and  alfo  in  the  year-bookythe  a(h  is  mentioned  to  be  of  the  value  of  4  d.  only,  and 
wnether  tl)at  may  not  he  the  reafon  why  ic  was  held  not  to  be  wail,  may  perhaps  be  a  queftion  ; 
for  the  fame  Teems  not  very  plainly  exprefled.  ] 

[2.  Waft  may  be  committed  in  cutting  of  beeches  in  Buckingham^'  Mo.  8u. 
/hircy  becaufe  there  by  the  cuftom  of  the  country  it  is  the  •  beft  ^'^^ 
timber.     P.  8  Jac.  B.  per  Coke*  fald  to  be  adjudged  in  the  Earl  of  cordingiy  ; 
Cumberland's  cafe.  Co.  Litt.  53.  ]  only  inftead 

of  heechesf 
it  i$  there  mentioned  as  of  birches. 
*  And  are  convrrted  to  building.  Co.  Litt.  53*  (  r  ) 

[  3.  So  Waft  may  be  committed  in  cutting  of  birches  in  Berkjhir^^ 
becaufe  they  arc  the  principal  trees  there  for  the  moft  part*  Tr.  1 1. 
Ja.  B.  Per  Coke,  if  the  tenant  deftroys,  or  funers  to  be  de- 
ftroyed,  a  quick-fet  hedge  of  whitethorne,  this  is  wafte.  Co* 
Litt.  S3.  ] 

[  4.  The  cutting  of  trees  ivhich  are  arida^  mortuet^  cavee^  nen  Cro.  J.  i:t. 
ext/lentes  maheremium^  neither  bearing  fruit  nor  leaves  in  fummer^  pi*  31.  S.  P. 
is  not  waft.  Co.  Litt.  53.  ]  ^^  ^  1?.^*- 

'^**    J  CCS.  Mien. 

3  Jac.  B.  R.  in  cafe  of  Brook,  v*  Rogers. 

[5*  If  the  tenant  of  the  land  builds  a  new  houTe  where  then  was 
not  any  before^  and  after  fujfers  it  to  be  wajledf  aaion  of  wafte  lies* 
Co.  Litt.  53.  ] 

[6.  If  a  UJJee permits  ft atiuncula^  Anglicc,the  ftandings  anteoflium 
mejuagii  fui  Jiare  tf  eje  difcooperta  ^  irreparata  per  quod  maherfm 
mtum  fiatiuncularum  illarum  devenit  corruptum  ^  ratione  inde  rui* 
nam  minatur^  it  is  waft.  P.  8  Car.  B.  R.  between  Weymouth 
and  his  wife  plaintiffs,  and  Guilbert  and  his  wife  defendants,  in 
writ  of  error  adjudged^  and  the  judgment  given  in  bank  afiirmed  a6« 
cordingiy.  J 


[D]  ^>6«/ ^^  Aall  be  faid  Wafte. 

[  I.  Y  F  the  tenant  converts  arable  into  wood^  or  e  converfe^  It  is  1>-  3f« 

*  wafte  \  for  it  not  only  changes  the  courfe  of  hufl)andry,  but  J?  j*]^^!^ 
alfo  the  proof  of  evidcnct*  Co.  Litt.  53.  b.  Hobart's  Reportsi  Sq^mcI^ 
cafe  295.  J  p«Mt,  Ch. 

Rep.  14. 
Atkins  V.  Temple.— It  if  not  enough  to  fay  it  was  pafture  dia  aate,  but  to  Oakt  it  w^ft  it  ou^t 
to  b«  pailure  tim  mit  cfwM*  Ari.  a  Show.  8.  in  ^%  of  Gunaiof  v.  Cuniuog. 

I  i  »  f  2.  If 
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Br.  Wtft,  [2.  If  a  lefleey«j^ri  arable  land  to  lie  frefh^  and  not  manured,/? 

pl.  5.  S.P.     that  the  land  grows  full  of  thorns  and  other  trees,  this  is  not  wafte,  • 
^j^^;     but  ill  hufbandry.     2  H.  6.  10.  b.  Curia,  ] 

N.  B.  59.  (M)  S.  P. 

F  K.B.60.  [  J,  \f  tenant  in  dower  of  a  manor  to  which  villeins  are  regardant, 
icw  noi«  manumits  the  villeins^  this  is  not  any  wafte,  becaufe  it  is  not  any 
there  (J^  manumiflion  but  againft  herfelf;  for  he  in  reverfion  may  feife  them 
cites  %  H.6.  after  her  death.  •  2  H.  6.  ii.  Curia.  1 

II.  a.  14  K. 

4.  1 1.  S.  p.——*  Br.  Wafte,  pl.  5.  cites  S.  C.  of  a  tenant  for  life  in  general. 

•Br.w.iac,       [4.,  But  if  flie  had  beat  the  villeins,  or  cofift rained  them  to  dg 

j>l.  5.  cues  ^^;^^^  fervices  which  they  did  not  before,  by  which  they  go  out  of 

F.  N.  B.  55.  the  feignioryy  it  is  virafte,  •  2  H.  6.  1 1.     Time  of  E.  i.  B.  R.  iffuc 

(C)  s.  P.—  whether  the  villeins  departed  per  duritiam  of  the  Icffce  or  not  J 

Ibid.  60. 

(O^  is  that  deftruAion  of  villeins  by  tillas;e»  is  adjudged  waft.  [And  fo  are  both  the  Engliih 
editions,  vis.  (by  tillage)  but  the  French  edition  is  (by  tallage)  which  feems  more  agreeable  to 
the  year-book  of  2  H.  6.  11.  which  is  by  conftraining  ihcm  to  do  more  fervices  than  tliey  were 
wont  to  do;  and  tallagiura,  according  to  Sir  H.  Spelman,  is  to  be  underflood  for  an  unjuR  ex« 
a^ion  of  fervices  not  due.]  And  ibid,  in  tlie  new  notes  there  (d)  fays,  that  if  villeins  by  reafon 
thereof  go  out  of  or  leave  the  feigniory,  it  is  exilcy  and  punifhable  in  wafte;  and  cites  x  H.  6. 
II.  a.  and  14  H.  4.  ii.  ■       And  accordingly  2  Inft.  304.  fays,  tliat  exile  and  deftrudtion  of 

villeins  by  tallage  and  oppreflion,  is  waft.— Co.  Litt.  53.  b.  fays,  that  exile  or  deftrudlioo  of 
villains  or  tenants  at  will,  or  making  them  poor,  where  they  were  rich  when  the  tenint  came 
in,  whereby  they  depart  from  their  feveral  tenures,  is  waft. 

•  Cro.  J.  [  5.  If  a  leflec  converts  a  corn-mill  into  a  *  fulling -millj  it  is  vrafte. 

Tnnf'uc  ^^'  5"J^"  ^*  ^y  2i  j"ft*ces.     In  fuch  places,  where^  by  the  cuftom 

B.R.  in  <f  ^f^'  country  the  ploxving  of  meadow  is  good  hufbandry^  and  for  me- 

cafc  of  tiie  liorating  of  the  meadow,  there  the  plowing  of  it  is  not  wafte.  ] 

City  of 

London  V.  Grcyme.—— Converting  a  brewhwfe  of  no  l,per  antmm  Into  9th,r'  heufrs  ietfor  100  i 
ayear,  is  wafte,  becaiife  of  the  alteration  of  tlie  nature  of  the  thing,  ami  the  evidence,  i  Lev. 
309.  Hill.  22  &  13  Car.  2.  B.  R.  Colve  v.  Green.        z  Saund.  252.  S.  C. 

2  Brownl.         [  6.  If  an  ancient  meadowj  which  has  been  meaduw  time  out  of 
46.  Tref-     mind,  &c.  as  Brook -meadow,  be  converted  into  arable^  it  is  wafte. 
t'*'"/c  r.    H.  8  Jac.  B.  Trefliam  and  Lamme,  per  Curiam,  ] 

Limb,  S.C.  "^ 

accordingly.— F.  N.  B.  59.  (N)  S.  P.  Chancery  would  not  give  way  to  the  phwln^  up 

of  ,wacnt  p.ijure,  though  it  was  infifted  upon  that  the  naiure  of  the  ground  was  for  tillage^,  and 
h'.d  been  formerly  plowed.    Chan.  Rep.  116;  13  Car.  i.  Fcrmier  v.  Maund. 

r— -^^'^  [  7.  But  if  meadow  be  fometimes  arable^  andfometimes  meadow^  and 
Vol.  815.  fometimes  pajure^  there  the  plowing  of  it  is  not  wafte*  H.  8.  Jac. 
^~-^V  B.  per  Curiam.  1 

2  Brownl.  ^  "* 

46.  Trefliam  v.  Lamb,  S.  C.  accordingly. 

F.N.B.  59.  [8.  The  corjverfton  of  meadow  into  arable  is  wajle\  for  it  nst 
(N)s.P.—  only  changes  the  courfe  of  hufbandry  but  the  proof  of  his  evidence* 
kvcrVr^.^'  ^^*  ^*"-  53*  ^'  Hobart*s  Reports,  cafe  295.  [296.]  J 

Spink'e.'— — Subverfion  bf  meadow  is  not  waft,  but  ill  hufltandry,  juid  mav  be  reformed  in  a 
year.  Br.  Waft,  pl.  143.  cites  to  H.  7.  2.— Converting  a  mtaehw  i/itoa  hop-gat detij  »  not  waftc; 
for  it  is  imployed  to  a  gretiter profit^  and  it  may  be  meadow  again;  per  Windham  and  Rhodes  J. 
but  Peiiam  J.  faid,  thoogh  it  he  a  greater  profit,  yet  it  is  alfo  with  greater  labonr  and  chargtrs. 
2  I.e.  174.  pl.  2io.  Trin.  29  Eliz.  C.B.  Anon.— ->i?w  converting  of  a  meadow  into  an  orchard,  is 
w:*fttr,  I  hough  it  be  to  the  greater  profit  of  the  occupier ;  per  Feri^m  J.  a.Le.  274.  pl*  zto.  Trio. 
29  Kl'Z.  C.  B.  AnoQ* 

[9-A 


Tg.  Afuffirlng  of  germens  to  be  dtjlroyed  with  heajisy  is  waftc.  Soforcut- 

9  H.  6.  67.  ]  ge"rmcns. 

Br  Waft,  pi.  10.  cites  9  H.  6.  65.  But"  fays  that  the  dcftndlmt  brought  writ  of  error  imme- 
(liaiely.-*— See  (E)  pi.  27. 

[10.  If  a  UJfee  or  his  fervants  fujjir  a  wood  to  be  opefty  by  which 
Sm/Is  enter  and  eat  the  gcrnunsy  though  they  grow  again,  yet  it  is 
wafte  i  for  after  fuch  eating  they  never  will  be  great  trees,  but 
ihrubs.     II  H.  6.  i.b.] 

[11.  If  the  tenant  o/a  farkfuffers  the  pale4o  decay ^  by  which  the  Suffering 
deer  are  difperfedy  it  is  waftc.     Co.  Litt.  53,  Hobart's  Reports,  the  pale  to 

^^«  ^95.  ]  She'" 

park  is  not  inclofeil,  is  waft.    Br.  Waft,  pi.  130.  cites  12  H.  8.  i* 

[12.  If  aleflee^/n(;x  the  landfored  with  coniesy  this  is  not  wafte,  ow.  66. 
unlefs  it  be  a  warren  by  charter  or  prefcription.  P.  40  El.  B.  S.  c.  .ic- 
between  Moylc  and  Moyle ,  adjudged  per  Curiam.  ]  heutnot'^to 

be  waft. — Noy.  70.  S.  C.  adjudged  noc  to  be  waft. 

*  [13.  Soit  IS  of  z  warren  by  charter  or  prefer iption.  Sec  Noy's 
Reports  between  Moylc  and  Moyle  70.  Tr.  40  El.B.  between 
Moyle  and  Moyle.     Contra  17  E.  3.  7.  b.  ofTLJtJhery.  ] 

[  14.  If  the  tenant  of  a  dove-hott/fy  warreny  parky  vivaryy  ejian-  ^-  ?•  *"* 
guesy  or  fuch  like,  takes  fo  many  that  Jo  much  Jiore  is  not  left  as  he  ^J^^ 
found  at  the  time  of  the  detnifey  it  is  wafte.  Co.  Litt.  53.    Hobart's  Pafch/15 
Reports,  cafe  295.  [296.]  ]  EH|..m  ^^^ 

de  limilihus.  And  fii  if  the  tenant  deftroys  the  doves,  or  ^nme,  *cc.  it  is  wafte.  Ami  h**  fhat 
h'ts  the  inheritance  (hall  recover  the  dove-houre>  park,  &c.  And  therefore  the  makers  of  th« 
ft.it\ire  of  Glouceftcr,  meaning  to  include  all  kind  of  waftsy  ufed  this  general  word  (thing.)  % 
Inft.  304. 

If  IcifcK  of  a  plseon-ho«fc/i;>f  the  bil-s  that  the  f>lrf>ni  cannot  hiU,  waft  Ues,  as  it  has  been  ad* 
judged.     Ow.  67.  ni  cafe  of  Muile  v.  Moils.    '         ^ee  '^E)  pi.  30. 

[15.  If  a  lefiee  of  land  dejfroys  the  cony-boroughs  in  the  land,  it  Deftroying 
not  bein^  a  free  warreny  by  charter  or  prefcription,  it  feems  it  is  ^^  ^"^h  ^ 
not  wafte.  Tr.  o  Car.  B.  Rot.  1646,  in  aftion  of  wafte,  it  being  Vy^,^iX, 
afligned  for  waft,  and  found  by  verdiv^  that  he  bad  done  wafte  byUffUofl 
therein,  yet  the  plainuft*  releafcd  it  and  took  judgment  for  the  re-  'Mat ten  \% 
fidue  of  the  wafts  found  by  the  jury.  ]  ""^l^^^^l 

Movie  V.  Moyle.'         ■      4  Le.  140.  S.  P.  It  was  nfuM  to  have  waft  againft  thofe  that 

9M<ie  1-4  i  in  tbt  land^  but  not  a  ^linft  thofe  th:ity?/>/>  th  m  i//>,  bccaufe  t>iereby  the  laod  is  made 
better  ;  per  W.dmfley  J.     Ow.  67.  Tiin.  41  Eliz.  in  cafe  of  Moile  v.  Moile. 

It  is  not  w.ifte,  nor  will  w<«fte  lie  forconie*;,  becauCea  mrtn  h.!*:  not  inheritance  in  theni»  and  a 
man  can  have  tw  property  in  them,  but  only  poifelfion;  per  Curiam.    Ow.  67.  Moile  v.  Moile. 

[  16.  Default  of  coverture  of  a  boufe  is  waftc,  though  the  timber  Waft  may 
beftanding.  .8E.3..5.]  ^..tX" 

ptdling  or  f>roftratiitg  them  down,  or  by  fujfoiufr  the  fame  to  U  uncovertd,  whereby  the  fparrsor 
rafters,  plaunches,  or  other  timber  of  the  houfe  are  rouen.    Co>  Litt,  53.  (a)  F.  N.  B.  39  • 

(N)  S.  P. 

[17.  If  a  Icflcc  rafes  the  houfty  and  builds  a  new  houfcy  if  it  be  But  where 
notfo  long  and  wide  as  the,  othery  it  is  wafte.  22  H.  6.  i8,  b.  ]  hlTufc^feU 

by  its  being  niinons,  and  he  made  a  new  one,  this  needed  not  to  be  fo  long  atid  fo  wide  as  the  old 
houfe  yfis ;  per  Nei^'ton ;  quod  non  negatur.  And  fo  foe  the  diverfity,  and  nota  bene.  Bik 
lVaftipl.93.  cites  S,C. 

lis  [»8.  So 
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[  t8.  Sa  if  he  rebuilds  it  more  largi  than  it  was  bcforci  it  is  wal!e  i 

for  it  will  be  more  charge  for  Icflbr  to  repair  it,  Co.  Litt.  53.  ] 

^tion'bS*'^"       [  19.  If  a  Icffec  Jiings  d^mm  a  wall  betwen  a  parlour  and  a 

twccn    "     c^'mber^  by  which  he  makes  the  parlour  more  large^  it  is  wafte,  be- 

chambcr      caufe  it  cannot  be  intended  for  the  benefit  of  the  Icflbr,  nor  is  it  ia 

K?/^bT    *^  P^^^^  ^^  *^  ^^^^  ^^  tranfpofe  the  houfe,    KelL  13  H.  7. 
Waftc,  pi.    37-  ^'  ] 
143.  cites  10  H.  7.  2« 

[  20,  If  a  leflee  pulls  down  a  hall  or  parlour  and  ffakei  a  Jlabh 
of'tt^  it  is  wafte.     Kell.  13  H.  3.  37.  b.  39. 

[21.  If  a  leflee  pulls  down  a  garret  over-head^  and  makes  it  all 

one  and  the  fame  things  it  is  wafte.  Kell.  1 3  H.  7.  37,  b.  by  Keble.  ] 

II  Mod.  7.       [  ^2.  If  a  leflee  of  land  makes  a  new  houfe  upon  the  land  whe^re 

"^""Z^^^f  ^^^^  '^^^  ^^^  ^^y  ^^forey  this  is  oot  wafte ;  for  it  is  for  the  benefit 

}!i//it  is  a     of  *<5  Jeflbr.    Kell.  13  H.  7.  38.  b.  by  Wood.  P.  38  El.  B.  R.  in 

mio  ivaft.     Cecil  and  Cave's  cafe,  by  two  againft  one.     Contra  Co.  Litt,  53, 

Auon.         It  fcems,  that  it  is  not  wafte  for  a  leflee  at  the  end  of  a  term  tofow 

the  land  with  woad^  though  it  will  not  well  bear  corn  for  7  yc:irs 

^cr.     Contra  H.  8  Jac.  B.  bv  Coke  and  Forfter.  ] 

[23.  If  the  tenant  digs  for  grayel^  lime^  br  id -earth  hid  in  ths 
ground^  orfuch  like^  it  is  wafte,  not  being  open  at  the  time  of  the 
^        kafe.     Co.  Litt.  53.*  b.  ] 
'^gj'J^        f  24.  If  a  leffee  digs  flat-Jlont  out  of  the  land  it  is  wafte.  ♦  9 
^   *  -   '»  H.  6.  66.  b.  Co.  Littp  53.  b.  ] 

•  Br.  Waft.  pi.  10.  cites  S.  C— Dii^ging  for  ftoncs,.  unltji  in  an  ancient  juarry,  is  wafte,  ihourb  the 
Itffa  fills  it  up  again.    Ow.  67.  in  cafe  of  Moile  v.  Moile. 

fer.Waft,  [  25.  So  if  he  digs  coals  it  is  wafte.  9  H,  6.  66.  b.  Co.  Litt.  53, 
pl.  lo^cs  b.  not  being  open  at  the  time  of  the  leaie.  Co.  Litt.  54.  b.  Hobart'$ 
p:n.b.|9.  Reports,  cafe  29s.  ] 

(N)  Leafe  of  land  in  which  there  waa  a  coal  mine,  bnt  not  open  at  the  time  of  the  Icafc ; 

if  the  leflcc  opens  it,  it  is  wafte;  and  if  he  afligns  his  intereft,  it  is  ftill  wafte  in  afTu^ncc;  but 
where  the  leafc  it  of  lands,  and  all  mines  in  it,  there  the  leiTee  may  dig  in  it.  5  Rep?  12.  a.  h\ 
Trin.  41  Eliz.  C.  B.  Sanders's  cafe.— Cro.  E.  683.  pi.  15.  Sanders  v,  Norwood  S.  C.  that  it  \% 
wafte  m  the  aflignee  of  the  leflee  to  dig  coals,  though  the  mine  was  oi>*oed  by  the  IclTce.— 
JrownJ,  241.  Saunders  v.  MarWood  S.  C.  accordingly. 

[26.  i?tff  if  leflee  of  land  with  mines  of  coals,  iron,  and  ftone^ 
digs  the  coals^  itony  andjlones^fo  much  as  is  necejj'ary  for  him  to  ufe 
without  fellingy  ft  is  not  wafte.  17  E.  3.  7.  b.  Hobart's  Report^^ 
cafe  295.  admitted  [that]  where  mines  of  coals  zvt  granted  by  exprefs 
words^  the  lefiTee  may  open  and  dig  them,  though  not  opened  at  the 
leafe  made.  J 

[  27.  If  a  leflTee  digs  for  gravel  or  clay  for  reparation  of  the  houfe^ 
not  being  open  at  the  time  of  the  leafe^  it  is  not  wafte  no  more  than 
the  cutting  of  trees  for  reparation.     Co.  Litt.  53.  b,  ] 

[  28,  If  a  leflee  digs  the  earth  and  carries  it  out  of  the  land^  adlion 
of  wafte  lies.  M.  9  Car.  between  Nowell  and  Donning,  adjudged 
by  admitting  it  in  writ  of  error,  and  only  qucftioned  becaufe  the 
writ  was  effodit  terram  and  100  had  terra  inde  provenientis  afpor^ 
tavit ;  it  was  not  proper  to  call  it  Jand  when  it  was  dug,  but  this 
jidjudged  good  alfo.  ] 

[  ^9-  H 
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[  49.  If  a  leflce  Jigs  clay  [or  loome]  it  is  wafte.  D.  i  Ma.  90.  b.  *^^'f^^ 
Co.  Litt.  53.  b.  J  the  foil  is 

impaired  by  the  Uigjins  of  it.    Br.  Waft,  pi.  9J-  cites  21  H.  6.  18. 

[  30.  If  the  tenant  digs  for  minti  of  metal  hidden  in  the  foil,  Jt 
is  wade.     Co.  Litt.  53.  b.  J  r  T 

[31!  But  if  the  mine  he  open  at  the  time  of  thi  leafe,  the  leflee  [  44^  J 
may  dig  and  make  his  profit  of  it.     Co.  Litt.  54.  b.  ] 

[32.  If  there  be  otie  m»e  open  in  the  land,  and  another  mine  not 
cpefi^  and  the  owner  kafes  it  to  another,  with  the  mines  in  it^  he  may 
dig  in  the  open  mines,  but  not  in  the  clofe  mines ;  but  otherwife  it 
would  be  if  there  was  not  any  open  mine  there,  but  all  clofe  i  for 
otherwife  the  grant  would  take  no  efFe<^.    Co.  Litt.  54.  b.  ] 

[  33»  If  a  lelTctfuJfers  a  fewer  or  wall  to  be  not  repaired^  by  which  •  Br.  w^ft, 
the  fea  furrounds  the  meadow,  and  confumes  it  by  inundation,  and  ^^c'bi^'* 
loturam  terra^  it  is  wafte.  *  20  H*  6.  i.  b*  17  £.  3.  45.  Co.  Litt.  ^^^^ 

53.  b.  ]  quacipc.— . 

^^        ^  Ma  62.  pi. 

173.  Trin.  6  Eliz.  Anon.  S.  P.  admitted.  Mo.  75.  pi.  100.  Trin.  6  Eliz.  Anon.  S.  P, 

^y  DyerandWallh.«— •JO  Rep.  r39.  b.  in  Kei^hiey's  cafe,  S.  P.  by  tbe  reponert- 

L34.  So  if  by  fuch  default  thefweet  water  deesfuch  damage  by  in- 
ttion.    20  H.  6.   I.  b.     Co.  Litt.  53.  b.     Hobart's  Reports, 
cafe  295.  ] 

[  35.  So  a  fortiori,  if  arable  landbe  furrounded  by  fuch  default; 
for  the  furrounding  wafhes  away  the  marie  and  other  manurance 
frotti  the  land.    20  H.  6.  i.  b.  ] 


[  36.  If  a  leflee  permits  a  chamber  fore  in  decafu  pro  defeSiu  plau^  Perroittinc 
jrrationisy  Anglice  phiikerlng^  per  quod  groffum  ma heremium  devenit  ^^j^Ju* 
futridum  ^  camera  ilia  turpijftma  ^fxdiffima  cjevenit,  a£lion  of  i^  xvafte. 


wafte  lies  for  it.  ?.  8  Car.  B.  R.  between  Weymouth  and  his  Br.Wafte, 
wife  plaintifts  againft  Gilbert  and  Elizabeth  nS  wife,  in  writ  of  Ji\*cs'^|*H, 
error,    upon    Judgment    iii    B.    adjudged,    and    firft  judgment  7.  ^, * 

affirmed.  ]  Cimtra  if  it 

^  was  rttiytms 

at  tbt  time  eft  U  demife,  aivd  [in  fuch  cafe]  the  termor  is  not  bound  to  repair  it,  notwithllanding  it 
falls  in  his  time.    Ibid. 

[37.  So  if  a  leflee  permits  the  walls  to  be  in  decay  for  default  of  ♦Cro.  C. 
daubing  per  ^i/m/ maheremium  devenit  putridum,  adtion  of  wafte  3S>-p^9* 
lies.  <Mich.9  Car.  B.R.  between  Newell  and  Donning  adjudged  f,o°^J'y 
in  writ  of  error  upon  judgment  in  bank,  and  the  firft  judgment  Cokikt't 
^rmed  accordingly.     Intratur.   Mich^  8  Car.  Rot.   271.   Fr.  9  S.C.  but 
Car.  B.  1646.  between  Sir  John*  Corbet  and  Sir  James  Stone-  ^'^J**  ^^^ 
houfe,  admitted  and  adjudged  that  adion  of  wafte  lies  for  permitting  A^nd  fb^d?*^ 
muros  roefuagiorum  fore  in  decafu  f  &  irreparatos  in  defedum  ob-  400-  pi*  9- 
liroationis,  Anglice  dawbing  &  plaufturationis  eonindem,  upon  no  ^*  ^*  ^"' 
waft  done  pleaded}  and  this  alfo  admitted  in  writ  of  error  upon  it  ^^  *-    ^ 
in  B.  R.  HilL  9  Car.  Rot.  133.  ]  U^i^^ 

not  S.  P.— Jo.  354.  pU  I.  S.C.  but  S.  P.  does  not  appear* 

38.  Breaking  of  a  pale  is  not  wafte»    3r»  Wafte,  pi,  944  cites 
92  H,  6. 2^  per  Cur. 

I  i  4  39.  S4 
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If  a  wall  ht  3g.  5^  of  a  wall  uncovired^  this  is  no  wafte,  but  9fa  wall  anvered 
whcn^t^  ^'"^  thatch^  and  of  a  paU  of  timber  covered^  this  is  wade,  which 
tenant         ought  to  be  Jhejvn  in  the  writ,    Bn  Waile,  pi.  94.  cites  22  H.  6. 

comes  in,  it  24.   per  Cur. 

is  no  waft, 

^it  be  fuffcred  to  decay.    Co.  LUt.  53.  a. 

40.  Breaking  a  hedge^  is  not  wafte.     Br.  Wafte,  pi.  94.  cites  2Z 
H.  6.  24.  per  Cur. 

41.  Deftru6lion  ci  faffron-heads  in  a  garden^  is  not  wafte.     Br. 
Wafte,  pi.  143.  cites  10  H.  7.  2. 

42.  Though  there  be  no  timber  growing  upon  the  ground^  yet  the 
tenant  at  his  peril  muft  keep  the  houfes  from  wafting.     Co.  Lilt. 

43.  Burning  the  houfe  by  negligence  or  mi/chance  is  wafte.     Co. 
Litt.  53.  b.  (t) 

a  inft.  145.  44.  A.  leafed  a  hdufe  and  land  for  years  by  indenture,  in  which 

<^-*v?  f}*®  \V2S  z  claufc^  that  ///^^  happens  to  do  any  wajle^^  the  lejfor  may 

l-^jlcntcr,  re-enter.     The  lejjee  Juffered  the  houfe  to  fall  for  want  ofc&vering 

and  fays,  jjnd  repiring.     Though  the  words  were  (to  do  any  wafte)  yet 

thitti»«  Dyer  and  Walfli  inclined  that  leflbr  might  re-enter,  becaufe  fuch 

^^oov  ^^^  ^^^^  '^  punifliable  by  the  ftatute  of  Ulouceftcr,  and  the  words 

nuke  waft)  (any  wafte)  is  general  and  indifferent  to  either  of  the  2  kinds  of 

in  legal  un-  waft^  viz.  voluntary  or  negligent^  &c.    Quaere.  D.  281.  b.  pi.  ai, 

^erftandu.g    yj,,^    ,     ^y^^^  ^„qj^ 
in  the 

ft.iuite  of  Marlebndge,  incluilcs  3s  well  pcrtjiiffive  wafte,  which  is  wafte  by  rcnfcn  ofomiflion,  or 
not  doing,  as  for  want  of  reparation,  as  wafte  by  reafon  of  commiflion,  as  to  cut  down  timber- 
trees,  or  proftrato  houfes,  or  the  like;  and  the  fame  word  hath  the  ftatute  of  Gloncefter,  cap. 
5.  que  aver  fait  waft,  and  yet  is  oudcrftond  ?i  well  of  paHive  as  a^ive  wait ;  for  he-,  thai  ^uffvis 
;i  houfe  to  deca}%  whici)  he  ought  to  repair,  doth  the  wafte  ;  fo  as  this  word,  facerc,  b«Ui  oot 
only  tliis  figiiification  in  a  penal  ^itute,  but  in  a  condition  alfo. 

45.  The  felling  horn-beams^  hazels^  willows^  fallows,  though  of 
forty  years  growth,  is  no  wafte,  becaufe  thefe  trees  would  never  lie 
timber;  per  Meade  J,     Godb.  4.  pi.  6.  Hill.  23  £liz.  C.  B« 
Anon. 

46.  Divifion  of  a  great  meadow  into  many  parcels  by  making 
of  ditches  is  not  wafte ;  for  the  meadows  may  be  the  better  for  it> 
and  it.  is  foi;  the  profit  apd  eafe  of  the  occupiers  of  it.  Sic  didlum  fuit. 
iLe.  174.  pi.  2iOt  Trin.  29£liz.  C.B.  Anon. 

47.  The  breaking  a  weave  is  wafte,  and  fo  of  the  banks  of  a  fjh" 
pondy  fo  that  the  water  and  fifli  run  out.  Arg.  and  agreed  j)er  Cur. 
Ow.  67.  Tiin.  41  Eliz.  in  cafe  of  Moyle  v.  Moylel 

48.  If  leflcc  of  a  hop-yard  plows  it  up  and  fows  grain  there,  it 
|S  wafte,  as  it  has  been  adjudged.  Owen.  67.  in  cafe  of  Moile 
V.  Moile. 

49.  B.  leffee  for  years  upon  condition  to  do  no  wafte,  there  was 
^fijhrpond  on  the  lands  domifedj^^r^rf  with  carps,  &c.  C.  zflranger 
dcjlroyed  all  the  fijh  B,  being  on  the  landy  and  thereupon  A.  entered. 
The  queftion  was,  whether  this  was  wafte  within  the  ftatute  of 
Gloucefter  ?  It  was  faid,  that  it  was,  becaufe  fifti  are  parcel  of  the 
i?)heritance;  but  the  Court  gave  no  opinion*  4  Le.  240.  pi.  3^. 
|inon;  ■  • 

50.  Lefei 


50.  Lejfeefir  years^  the  frees  being  excepted^  has  liberty  to  take 
the  fljrowds  and  loppings  for  fireboot;  if  he  cuts  any  tree  it  fliall 
be  wajle  as  well  for  the  loppings  as  for  the  body  of  the  tree;  by 
Hubbard,  and  the  whole  Court,  without  queftion.  Noy.  29.  Rich 
V.  Makepeace. 

5r.  The  law  will  not  allow  that  to  be  wafte,  which  is  no  ways 
trejudici^l  to  the  inheritance  \  per  Richardfon  Ch.  J.  Het.  35. 
Mich.  3  Car.  C.  B.  in  cafe  of  Barret  v.  Barret. 

52.  Plowing^  burnings  and  breaking  down^lands  is  waft.  MS. 
Tab.  tit  Waft,  pi.  i.  May  5th,  17 lO^  or  March  sth,  1712. 
Worfley  v.  Steuart. 

[E]     What  Aft  fhall  be  Waftc.     Of  what  Thing  [44^3 
fimply  Waftc  may  be,  without  Collateral  ReJpeSt. 

[  I.  /^  F  white  thorns  wafte  may  be  by  cutting  down.  *  46  E.  3.  •  Br.  Waft, 
^^   17.  9  H.  6.  67.     In  X  quick  thorny  (it  feems  it  is  white  pi.  44- cites 
thorn.  ]  x^kT 

Waft,  pi.  130.  cites  12  H.  S.  i.—— Eradicating  or  unJ^^fonabU  cuuliig  of  vahlte  tbonn  is  wafte.    D. 
35.  b.  Marg.  pi.  33.  cites  it  .is  fo  held  by  Cokt  Ch.  J.  and  the  court  Tr.  4  Ja.  in  C.  B.  ■ 

Cro.  J.  126.  pi.  15.  Trin.  4  Jac  B.  R.  Awm.  S.  K  ind  feems  to  be  S.C. 

Stubbing  or  furring  to  be  deftroyed  a  fiickja  hedge  of  white  thorn  is  wafte.    Co.  Lite.  53.  a. 
(ni.) 

[  2.  But  it  Is  not  waft  to  cut  down  black  thorns  fimply^  unlefs  he  *  Bi.  Waft» 
cxxxsawood  of  them  in  generality.     46  E.  3.  17.  ♦9H.6.  lO.  b.  ^c^,*^"^ 
(but  it  docs  not  fliew  what  thorns  they  are.)  1 

[3.  If  a  termor  .cuts  down  underwood  of  hazel^'  willows^  maple  F.tJ.B.  59. 
or  oak^  which  is  feafonabUy  it  is  not  wafte.    M.  1 1  Jac.  B.  between  (m)-— 
Sir  J ohn  Gage  and  Smith,  per  Curiam.  ]  cSL 

every  ten, years,  it  is  no  wafte,  but  if  he  dig  them  up  by  tiie  roots,  ovfaffr  the  gernuni  to  be  bitten 
vfiib  Cfitt/j  after  they  are  felled,  ni  as  they  will  not  grow  ag.iin;  the  fame  is  a  deftruAion  of  the 
inhcritancey  and  wa^e  lies  fur  it.  And  fm^ving  tbf  Jioch  tvith  a  -Mjodjcytbe  is  a  nrulicio^s  waftc ; 
and  coniinuai  mowing^  and  biting,  is  deftruZlion*     Godb.  aio.   pi.  298.  Sir  John  Gj;*c  w 

Sniitt^ 

[  4.  If  ajhes  are  feafonahle  wood  to  cut  from  ten  years  to  ten  years^ 

it  is  not  wafte  to  cut  them  down  for  houfebooty  (ifc.  7  H.  6.  38.  ] 

[  5.  But  if  the  aflies  are  grofs  of  the  age  of  9  yearsj  and  abli  Br.  "Vaft, 

for  great  timbery  it  is  waftc  to  cut  them  down.  7  H.  6.  28. 1  !!^i*"  ^*^^ 

•^     *  '  '  o     J  s.  c.  but 

inftead  of  9  years  it  is  faid  (60)  years  in  all  rhe  editions,  but  tlie  year*books  are  (9)  as  here  in 
Roil.  But  it  feems  this  may  be  owing  to  a  miftake  of  the  aiaoufcnpt  copy,  which  might  be  as  m 
the  year-book  in  Roman  I'lgurts,  viz.  (IX)  and  the  printer  miftook  the  (I)  for  an  (L)  and  fo 
thought  It  (LX)  which  is  the  fame  as  (60.) 

[  6.  If  oaks  2TC  feafonable  and  have  been  ufed  to  be  cut  always  at  the  *  This  b 
age  of  twenty  years^   it  is  not  wafte  to  cut  them  down  at  fuch  age  ™*^P"™'«J 
or  under ;  for  in  lomc  countries  where  there  is  great  plenty,  oaks  sT/.V.-i^' 
of  fuch  age  are  but  feafonahle  wood.  *  10  H.  6.  i.  b^  j  Br.  Waft, 

cites  S.C.  (vi?,.)  u  H.  6.  i.  but  fays  that  this  cafe  was  totally  denied  in  the  time  of  H.  8.  for 
they  are  of  the  nature  of  timber  and  may  be  timber,  but  by  this  way  they  never  can  grow  to  be 
timber^—Aod  by  Bromley  Ch«  J.  and  Hale  J.  the  cutting  oaks  of  10  or  lyean  gnwth  h  wafte  % 

"     for 
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69.  and  fce4o  £•  3.  52;  xi  H*  6.  5. 


Kr.Waft,  [  ?•  ^^^  ^^^^  ^c  ^gc  of  20  year$  oaH  ca:inot  be  faid  to  he  wood 

pi.  134.  fcajonahU\  and  therefore  it  (ball  be  wafte  to  cut  them  dovvn.  1 1 
sP;«"'     H.6.7.b.] 

—[And  it  feems  that  this  is  mifprinted  in  Roll,  and  initead  of  (7.  h.)  Ihould  he  (r.  b)  ] 
Some  hold  that  termor  may  take  oak«,  alhes,  &c. «/ 15  or  27,  or  30  ifr.t»i,  1/  /Ary  bcJiMn.ibU  ^Louip 
-which  is  tailed  JUva  ftdua.    Br.  Wafte,  pi.  i'36.  cites  4  E.  6.  Br.  Waft/pl.  134.  fays  it  was 

^reed  at  the  parliament  at  Sarum,  that  confuttation  lies  of  filvaceJua,  tlM)ugh  it  dues  not  renew 

annitally  }  whence  it  feemi  that  filva  cedua  is  not  wa{le>  as  appears  in  the  Regitter F.  N.  B. 

59.  (M)  in  the  new  notes* there  (d)  fays,  that  oaks  cannot  he  faid  feafonable  wood,  which  are  paft 
the  age  of  20  years  ;  but  by  a  cuftom  in  any  place  where  there  is  plenty  of  wood  (timber)  oaks 
under  20  years  may  be  feafonahle  wood  ;  and  that  fiKh  cuflom  may  he  alleged  in  the  wood  (tfclf» 
withoti-  flying  in  tali  villa,  or  hundredo  talis  hahetur  confuctudo.  Sec.  cites  ii  H.  6.  i.  4  H.  6* 
J.  R.'ift.  Entr.  69.  and  fays,  fee  40  E.  3.  25.  11  H.  6.  5.*— Oaks  were  teft  upon  the  land  for 
Ji'.mHUb^  at  the  laft  felling,  according  to  the  ftatute,  and  were  of  the  growrh  of  16  or  10  years. 
Upon  the  felling  the  oaks  in  the  clofc  at  the  time  when  ihcK-  were  left,  tithes  were  paid  for  them. 
All  the  Court  held,  that  the  felling  tliofe  oaks  fo  left  was  not  wafte,  inafmuch  as  it  was  felled  for 
acre^wood.  And  Lord  Coke  laid,  thongli  it  be  of  the  age  of  20  or  24  years,  yet  if  tin;  ute  of  the 
p;.rties  he  to  fell  fuch  for  feafonahle  \vr>od,  it  ftiall  not  he  wafte ;  .iml  if  tythet  are  paid  for  it,  it 
appears  that  it  is  not  timber.    %  Browul,  150.  151.  Pafch- 10  lac.  C.  B.  Brook  v.  Cobb. 

♦[443] 

[  8.  Wafte  may  be  committed  by  cutting  down  of  certain  pear^ 
trees.     7  H.  6.  38.  ] 
Br.  Waft,         [  9.  So  it  may  be  committed  in  [cutting  down]  certain  apple^ 
pl.  39.  cites  ,^^^j^     7H.6.  38.] 

44— Ibid.  pi.  82.  cites  7  H.  6.  38.  ■  Cutting- of  apple-trees  growing  in  a  garden,  is  wafte t 

h{d  if  tltfy  gi  o^iO  [fcatteringly]  m  dlveije  places  of  ibe  Lnd^  the  cutting  them  is  no  wafte.  Br.  \Viift» 
pl.  143.  cites  10  H.  7.  2.  fortbeft^tute  is  in  terris,  domibus,  bofcis  &  gardints.  Ibid.        Co.  Lite* 

f  3*  a«  d.  w » 

[10.  Waft  may  be  committed  within  the  Jlatute  in  an  orchard 

though  it  is  not  within  the  words  of  the  jiatuie,     44  E.  3.  44.  ] 

Rr.  ^^^^ft,         [  >  '•  -^^^  \f  '^'  ^PP^  ''*^^^  ^^^  abated  by  a  great  windy  and /all 

^^.vj.i.iies  jjp^^  thecropSj  and  feveral  of  the  boughs  fall  into  the  land,  and  the 

fame  apple-trees  bear  fruit  2  years  after,  if  Icffee  grubs  them  up^  it  is 

wafte.    44  E.  3.  44.  b.  ] 

[12,  So  if  \etkefuffers  the  timber  to  be  uncovered^  and  after  re^ 
verfioji  eJcheatSy  if  Icffee  after  abates  thi  timber  of  the  houfe^  and  fells 
ity  it  is  wafte.  But  other  wife  it  is  if  it  falls  after  the  ejcheat  without 
abatement ;  fo  that  of  timber  uncovered  voluntary  wafte  ma]^  be 
[but]  not  negligent.    45  E.  3.  3.  b.  -] 

•  Br.  Waft,  [  13-  If  a  houfe  be  feeble^  and  the  timber  perijhedat  the  time  of  the 
p»-  54'  leafe  fo  that  it  cannot  ftand,  by  which  it  falls  within  the  term^  it  is 
^*g^;    not  watte.  ♦  49  E.  3.  i.  f  7  H.  6.  38.     Contra  14  H.  4.  12.  ] 

W<at,  pl.  82.  cites  S.  C— — S.  p.  Br.  Waft,  pl.  130.  cites  ii  H.  8.  i. 

Br.  w.sft,         [  14.  If  the  p9/ls  of  the  houfe  areflanding^  and  the  remnant  faUen^ 
utcs  s!c.     ^'^  abating  of  thofe  po/js  is  not  wafte  ;  for  it  is  not  a  houie,  and  waft^ 
ought  to  be  affigned  in  a  houfe.    40  Aff.  22.  ] 

•  Oriff.  is  [  1 5.  If  the  great  timber  was /landing  at  the  time  of  the  leafe^  and 
(Ci»everws)  ^i^^  «  rafters  fallen^  it  is  not  watte  to  fuffer  it  to  fall ;  for  he  cannot 

cover  the  houfe  without  the  rafters.    49  E.  3.  x.  b.  1 

[  16.  If 


[  l6.  If  the  tsmbir  be  decayed^  and  the  walls  Jlandlng  at  the  tlmi 
of  the  leaje^  it  is  wafte  to  fuffer  the  walls  to  fall.     49  E.  3.  I.  b.  3 

[17.  If  the  houfe  be  uncovered  at  the  time  of  the  leafe^v^x.  if  \i  falls  . 
for  want  of  eovenng  after  the  leafe^  it  is  wafte.     Otherwife  if  it    Fol.  818. 
/alls  for  want  of  covering  before.    ♦  7  H.  6.  38.    Contra  Co,  ^^^^ 

«tt.   53.  J  pl.82.citCft 

S,  C.- Bttt  if  zjramt  was  once  avereJ  in  the  life  of  the  leflbr,  and  the  lejjic  eraft$  it  after  Icf- 

for's  death,  the  heir  fhall  have  waift.     F.  N.  B.  60.  (Q)  Marg.  cites  45  E.  3.  3. 10  -Bn- 

Waft,  pi.  1 17-  S.  P.  cites  S.  C.  but  fays  that  M.  a.  Ma.  j.  it  was  held  e  contra  by  the  Chief  J.  of  a 
mcuffram'-  which /iev:r  umj  covrrr/.— But  it  was  agreed  that  idhoufi  be  tuinouifor  dtfauit  of  any  it>* 
vering  at  the  time  of  the  dtntb  of  the  lejjor^  and  after  the  tenant  fuffen  it  to  be  more  ruitmSf  tJiat  of  this  new 
ruin  the  heir  (hall  have  aAion  of  waile ;  for  this  is  a  wahe  which  continues ;  for  of  the  putritude 
which  came  in  the  time  of  the  heir,  the  heir  ihall  liave  a£lioa  of  w^fte.  Contra  of  that  whid) 
was  in  the  life  of  his  father.    Br.  Ibid. 

[  i8.  If  z  grange  falls  before  the  leafe^  and  afier  the  leafe  Uffee 
makes  a  new  grange^  and  does  waflc  therein^  aiSlion  lies  for  it.     12  H. 

4.  5.  b.  ] 

[19.  If  the  lejfor  during  the  leafe  makes  a  cottage  upon  the  land  [  444  1 
tvitbout  confent  of  the  leffee^  no  wafte  can  be  committed  in  it.    49  g^,  ^k^^ 
E.  3.  I.  1  pl.  54.  citc^ 

.  .  .  S.C. 

[  [19.]  If  ^<t.baron  builds  a  houfe  upon  land  of  which  he  is pof  Br.  Waft, 

fefjed  in  right  of  his  wife^  and  dies^  if  the  wife  commits  wafte  in  ity  pi.  incites 
the  aSion  lies  againft  her.    9  H.  6.  52.     For  Ihe  ought  to  re-    •  ^* 
pair  it.  ] 

[  20.  If  a  leffee  ere6ls  a  new  houfe  where  none  was  before^  if  he  ^if  leflee 
abates  it,  a^ion  of  wafte  lies  againft  him,     17  R.  2.  Fitzh.  Wafte>  for  years        S^ 
118.    Co.  Litt.53.    Hobart's  Reports,  cafe  295.  ]  houfe  i'» 

wafte,  and  to  let  it  fall  is  new  wafte.    Arg.  6  Mod.  312.  in  cafe  of  Tenant  v.  Goldwin* 

[21.  If  z  guardian  abates  a  houfe  ntivfy  but  It  ^  which  was  never  S.P.F.N. 
covered^  it  is  not  wafte.  (It  feems  it  is  intended  that  it  was  B.  6o.(Q) 
^rei9ed  by  rfce  heir  or  his  anceftor.)    40  Afll  22.  adjudged.  ]  '!^  ^'^^i- 

Aff.  12.  Waft,  24.  by  Krtevet.        ■  Br.  Waft,  pL  107.  cites  S.  C 

[  22.  If  ?L  houfe  be  uncovered  byfudden  tempdjl^  but  the  *  timber  is  ^  Br.  Waft 
flanding^  if  it  aft envards  falls  or  pfrijbesfor  default  of  coverings  it  is  pi.  69.  cites 
wafte.     12  H.  4. 6.  Co.  Litt.  53.  1  > *  "•  4- 

5«  5.  P. 
but  there  it  is  if  the  (houfe)  be  ftanding.— Tlie  tenant  muft  repair  it  in  Convenient  time.    Co. 
Ltit.  5j.  a. 

'    [23.  But  if  the  whole  houfe  be  fallen  ^y  fudden  windj  it  h  no  Br.  Waft, 
waft  if  he  does  *  not  make  a  new  houfe ;  for  the  fudden  wind  excufes  pi-  69.  cites 
the  wafte.     12  H.  4.  6.    Co.  Litt,  53.]  f-c.& 

,  "•  ^.  r.  p»r 

HuU. 
[  24.  If  a  IcHcc^ubs  up  an  underwood  whifh  is  featonable^  it  is  oodb.  209. 
wafte.    M.  9  Jac.  B.  M.  11  Jac.  B>  between  Sir  John  Gage  and  pLa^g. 
Smith,  per  Curiam.     Co.  Litt.  53.  Hobart's  Reports,  cafe  295. }     ^•^•*"*^ 

according y.«— Eradicating  or  nnfeafonable  cutting  of  underwoods  is  wafte.    IX  35,  b.  Maxr,  p|, 
33.  cites  it  as  fo  held  by  Coke  Ch.  J.  and  the  Court.    Tr.  4  Jac.  in  C.  B. 

[  25.  If  a  leflTee  puts  beaJIs  into  an  underwood-,  and  they  crop  the  A  leafe  was 
ferrntm^  fo  that  the  roott  thereby  arc  arid*  &  ficcae,  it  as  wafte.  "^*  ®^  * 

M.  9  •*^'*'- 


444  CQalte; 

frf,t  niitre^t  M.  9  Jac.  B.  bctwccn  Palmes  and  Page,  by  2  aa;ainft  one.  M.  i  !• 
hf k^'i*  a    J^^'  -^'  *^^ween  Sir  John  Gage  and  Smith,  per  Curiam.  ] 

great  clofc  of  great  wood,  parcel  of  the  manor.  Part  of  tl^e  pr<*?t  clofc  vras  in  pafturc,  and  part 
in  great  wood,  but  the  greater  part  was  in  grer.t  wcH)d.  The  ItiVr^  huA  n  ^runt  »f  th€  orrhagt,  and 
afiigned  his  intcred  to  B.  and  B.  ufeU  this  for  lus  l>ca(ls  for  part  of  lll^  year.  Ttte  t>tfs  art  rut,  and 
B.  puts  in  his  beaAs  to  eat  th«  paduri:,  and  they  eat  fome  of  iiic  germens,  yet  he  is  nut  punilhabie. 
Jo.  388.  Palch.  12  Car.  B.  R.  C'Utiieru  v.  Hiv^gs. 

[  26.  The  dejiroyhtg  of  germens  is  waftc.     il  H.   6.  I.  b,  Ho- 
bart's  Report's,  cafe  295.  ] 
•  Br.  Waft,     '  [  ^7-  1^  *  ^^^  ^^^^^  trees^  and  afterfuffers  the  germens  to  he  deftr^yei^ 
pi.  91.  cites  this  is  a  double  wade,  and  iie  (hall  render  double  damages.    9  H.  6. 
J,*5;^;3-67.*22H.6.] 

59.  (M)  S.  p.  and  in  the  new  notes  there  (e)  fays  fee  wafte  affigned  in  permttting  wwd  to  be  umn» 
cifcdf  whereby  the  cattle  cat  the  germens,  cites  xx  H.  6.  i.  £2  H.  6.  la,— ■    .    See  (D)  pi.  9. 

[  28.  The  de/iroying  of  germens^  when  tenant  cuts  an  underwood^ 
is  wafte ;  for  he  ought  to  prefcrve  them.     Co.  Litt.  43.  ] 
4Le*a4o-         f  29.  An  adion  of  wafte  lies  of  zfifchary.     Hobart's  Reports, 
i^39».       cafe  29s.    Co.  Litt.  53.  J 

S.  p.— ^S.  p.  Hob.  234.  pi.  296.  Hill.  15  Jac. per  Hobart  Ch«  J.  in  cafe  of  Lord  Darcy  v.  Aflc- 

with. 

r  4.4.  C  1  [  3^'  -Dg/?rtt^/V»  of  the  deer  of  a  park  is  wafte  j  for  it  deftroys 
H<^iU.     the  ftore.    Hobart's  Reports,  cafe  295.  [296]  J 

pi.  296.  in  cnfe  of  Ld.  Darcy  "v.  Afkwiih.— — By  Dyer,  It  is  not  wafte  uftlefs-all  the  deer  are  dc^- 
ilroyed.  But  per  Manwood}  it  is  walle  if  fo  many  are  deftroyed,  fo  as  the  ground  is  become  not 
pM-kable.  3  Lc.  53.  pi.  76.  Mich.  15  Eliz.  in  C.  B.  in  Vavasor's  cafe,  cites  8  R.  2.  Fitzh.  Wart, 
<»7.  That  if  there  be  I'uflicient  left  in  a  park,  pond,  &c.  it  is  enoogh.<«>**Ow.  36.  S.  P.  and  feems  le 
be  S.  C. Dal.  xoo.  pi.  31.  S.  C 

[31.  If  a  houfe  be  dejcSfed  bv  tempeji^  and  leffee  fells  the  timber^ 
It  is  not  wafte  ;  for  after  the  dejedtion,  of  which  he  is  excufed  by 
the  tempeft,  the  timber  is  become  a  chattle  in  which  no  wafte 
can  be  committed.  29  E.  3.  33.  Curia,  As  it  feem^  it  is  fo  ta  be 
intended.     40  Aft*.  22.  ] 

D.  35.  b.  J  22.  If  a  tenant  cuts  down  fruit-trees  growing  in  «  garden  or 

JlSee      orchard,  it  is  wafte.     Co.  Litt.  53.  ] 

3).  ^s.b.  [  33*  But  'i(  the  fruit-trees  grow  upon  any  laird  which  the  te- 

h\:  r  .  pi.     nant  holds  out  of  the  garden  or  orchard,  it  is  not  wafte.     Co.  Litt« 

^  '  ^  [  34t  If  a  ffoufe  be  ruinous  at  the  time  of  the  demrfit,  yet  if  the 

leffee  pulls  it  down,  it  is  wafte,     Co.  Litt.  53.  ] 

35.  Wafte  may  be  of  mills  and  vivaries,  F.  N.  B.  55.  (G)  56. 

36.  Lopping  and  topping  ofajhes  and  elms  is  wafte.  Adjudged  D, 
65.  pi.  2.  Mich.  3  E.  6.  Samuel  v.  Tohnfon. 

F.N.  B.  37.  Where  there  is  a  wood  in  which  nothing  grows  but  under^ 

60.  (E)  wood^  the  termor  cannot  cut  all.  Contra  of  underwood  where  oah^ 
French  ^Jhcs,  and  Other  principal  trees  grow  amongfl  them ;  for  there  he  may 
edition  cites  cut  all  the  undcrwood.    Br.  Wafte,  pi.  136.  cites  4  £•  6. 

Pafch.  40 

F..  3.  the  laft  edition,  cites  Pafch.  41  E.  3. 25. 41 E.  3.  6.  10  H.  7. 2. 

38.1a 
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38.  In  trefpafs  the  qucftion  was,  whether  a  copyholder  might  lop 
off  the  boughs  without  a  fptclal  cujlom  \  and  it  was  refolved  per 
Curiam,  that  by  the  comn^on  law  he  may  cut  off  the  under^b^ghs^t 
which  cannot  caufe  any  wade.  But  the  amputation  of  the  top- 
boughs  will  caufe  the  putrefaction  of  the  whole  tree ;  wherefore  it 
is  wade  as  well  as  the  decapitation  thereof,  &c,  Cro.  £.  361.  pL 
21.  Mich.  30  &  31  Eliz.  C  B.  Dawbridge  v.  Cocks. 

39.  Wafte  in  cutting  down  300  oaks.     The  defendant,  as  to  M0.71S.pl 
200,  pleaded  that  the  houjes  let  unto  him  were  ruinous^  Sec,  and  he  cut  '^4' 
them  dnvn  to  repair  thofi  houJc5\  and  as  to  the  reJiduC'^  he  cut  them  ehz.  in 
dowrty  and  keeps  them  to  empfcy  about  reparations^  tempore  opportunoy  thcCovat 
&c.     Upon  this  plea  the  plaintiff  demurred  in  law ,  and  by  all  the  ^^^^^^ 
Court  without  argument,  it  was  held  to  be  no  plea  \  for  if  it  ihould,  §[  ^.^^^ 
every  farmer  might  cut  down  all  the  trees  growing  upon  the  land,  not  appear. 
when  there  were  not  any  neceflity  of  reparations.     Wherefore  it 

was  adjudc^ed  for  the  plaintiff.     Cro.  £.  593.  pi.  33.  Mich.  39  & 
40  £liz.  C.  B.  Gorges  v.  Stauficld. 


[F]     What  Aa  fliall  be  Wafle.     Of  what  Thing.  [  446  ] 
Things  annexed  to  the  Franktenement.  r^^ — ^ 

<^  i-ol.  819. 

r  I.  T*HE  remvulngof  a  poll  in  a  houfe  is  wafte.     42  E.  3. 

A6bl  OfPofts^c 

"'  ^'  J  fixed  in  the 

UtI,  and  not  to  tl'c  walk  by  termor,  and  taken  off  within  hi<  term,  waftc  does  not  lie  ;  for  the 

houfe  is  not  impaTcl  by  it ;  per  Kinglmill  J.  and  Grcvil  S«:rj.     Quod  non  negatur.     Br.  WaH, 

pi.  104.  cites  II  H.  7.  26.         Br.  Chattch,  pi.  7.  cites  S.  C« 

[  2.  Sot\it  removing  of  a  door.  42  E.  3.  6.  Demurrer,  10  H.  7.  Br.  Wafte, 
5.  Co.  Litt.  53-  ]  t^,,. 

«p.  2.— In  waft  of  taking  away  doors,  the  ieffee  pl^^aded  that  he  ere^cU  them.  The  Court  took.  1 
difference  between  cuter  djon,  mJI  innrt.  Per  %  J.  LelTec  may  take  away  the  inner  doors  withia 
the  term,  but  not  the  outer  dogrs.  Mo.  177.  pi.  315.  Mich.  24  Eliz.  Cooke's  cafe,  alias,  Cook  v. 
Humphrey. 

[  3.  So  the  removing  of  a  window*    42  E.  3.  6.  Demurrer  ac-  Br.  Wafte, 
cordingly,  10  H.  7.  5.  Uo.  Litt.  53.  Glafs-windowy  though  glazed  by  ^^^y(}'^^''^^^ 
tenant  himfelf,  "'* 

[  4.  The  digging  up  a  furnace  annexed  to  the  franktenement,  and  Br.  Wafte, 
felling  ity  is  walte.     42  L.  3.  6.    Demurrer  accordingly.    10  H.  7.  P^- Hvcltc* 
5.  Contra  20  H.  7.  13.  b.  21  H.  7,  26.  of  rer,ioving  within  the  HsuhLll 
term.     Co.  Litt.  53,  accordingly.  ]  annexed  by 

tbt  tenant 

himfelf.  Co.  Litt.  5^.  a.— The  difference  is  between  a  fumace/Av./ r^  th  m'uUlf^  or  ^n  tlie  nvnii  f 
the  ho'ije ;  and  in  U»r  f:ift  cafe  the  leffce  may  take  it  away,  but  not  it.  the  »;.ft  :  per  D>er  5c  Owci 
J.     Ow.  71.  in  cafe  of  Ujy  v.  Auflin— S.  C.  cited  per  Walmflcy  J.     do.  E.  -tr^. 

Wafte  of  removing  a  furnace.  The  defendant  demurred,  becaufe  it  is  rcnricn  cihle.  Quod  cot.- 
ceditur  by  fevcral,  H  adjomatur.    Br.  U  afte,  pi.  26.  cites  4a  £.  5. 6. 

Of  a  farnace,  fas,  &c.  fixed  in  the  land,  and  not  to  the  walls  by  termor,  and  rakc.i  wirhin  tlie 
term,  wafte  docs  not  he  ;  for  the  houfe  is  Dot  impaired  by  it  j  per  Kingi'irjil  /  inJ  GiwVil  Scrj. 
<iuod  noa  negatur.  Br.  Waft,  pi.  104.  citcsxi  H.  7.26— Br.  Chniilcs,  pi  7.  circ<  S.  C.  ■  ■> 
A  furnace  fixed  in  medio  domus  is  but  a  chaide,  and  remove^bie  ;  hue  orlici  \\\\z  if  fixcfl  19  tU 
Vf^lli ;  per  Waliniley,  faid  to  have  been  agreed  in  Dyer's  nmc.     Cm.  K.  374.  in  c.Je  ot  Day  v.  Bi>* 

biicli. *P.  >72.  b.  pi.  i^,  Abtrgaveoiiy  ^LU.;  v.  FAyimrocr.  >■  ^So  ot  Aujin\fat  fixed 

t» 


44^  ^afie* 

to  the  wall%  adjudged  m>t  remnveahle  on  «o  attachment.    Cro.  E.  374.  pi.  14.  HilU  37  Eliz*  C« 
B.  Day  v.  Bifbitch|i   ■    Omt.  io.  S.  C. 

Br.  Waftc,        [  5.  The  removing  of  a  bench  is  wafte.     10  H.  7.  5.  ] 
pi.  143. 

cites  10  H.  7.  2.— —Though  annexed  by  the  tenant  himfelf.    Co.  Litt,  53*  a.  (c) 

Though  an-  [  6,  If  wainfcot  aiuiexed  to  the  houfe  be  taken  atvayy  it  is  wafte* 
Stetn^      C0.Litt.53.] 

himfelf*  Co.  Litt.  S3-  a.  (c)— If  fixed  to  a  u-all,  it  is  wafte  ;  per  Anderfon.  Cro.E.  374.  in 
cafe  of  Day  v.  Bivbitclu— <— ^/^u/n/Io/  annexed  by  the  lelfor  or  lelTee  is  parcel  of  the  houfe,  and  whcs' 
ther  by  great  or  little  nails,  fcrevvs,  or  irons,  put  through  the  polls  or  wklls  of  the  horfe,  is  alt 
one ;  but  if  by  any  way  whatever  it  \>tJixtdto  tbffiojls  or  vt/alls  of  the  houfc,  it  is  wafte  for  lefTce  to  re- 
move them,  and  (hall  pafs  by  grant  of  the  houfe  in  the  fame  mnnner  as  the  cieling  and  plaifterins- 
4  Rep.  64.  cites  it  as  iieA)lved,  Mich.  41  &  4a  Eliz.  C.  B.  by  the  whole  Court,  in  cafe  of  Warner  r» 
Fleetwood.  iKelw.  S8.  pU  %.  S.  P.-.— But  perpoderidge  J.  waxnfcot  may  as  well  be  removeil 
by  a  leflfee  as  arras  hangings.    Roll.  R.  2  x6.  in  Bridgmau*s  cafe. 

[  7.  So  the  removing  of  benches  annexed  to  the  houfe  is  wafte. 
Co.  Litt,  53-  ]  .       ' 

Be  the  glafs  [  8*  It  is  wafte  to  take  away  glafs-windows  fixed,  and  put  to  the 
fixed  to  the  titnber  of  the  Windows.  Tr.  9  Car.  B.  Rot.  1746.  between  Sir 
b  "nalir  or  J^^"  Corbet  and  Sir  James  Stonehoufe,  admitted  in  ai^ion  of  wafte, 
in  any  other  Sifter  verdi(3*  upon  no  wafte  done;  and  adjudged  for  plaihtiiF,  and 
tnanncr,  by  fo  admitted  in  writ  of  error  upon  it  in  B.  R.  HilU  9  Car.  Rot. 

tlielefTur        t'*'?   1 

orthelef-      *^^' J 

iee,  it  cannot  be  removed  by  the  lelTee ;  for  without  tht  glafs  it  is  not  a  p^rfeA  houfe.    4.  Rep. 

6^.  b.  64.  in  Herlakenden's  cifey  in  anote  ofthe reporter, cites  it  as  refolved,  Mich.  41  &4X 

£liz.  in  C.  B.  per  tot.  Curiam,  in  cafe  of  Warner  v.  Fleetwood.-*— S.  P.  Co.  Litt.  53.  a. 

lfby«9^  9.  If  the  tenant  fuffers  thtf  grounjfcis  to  wztte  in  his  defeult  ^ 

/c.w:nng       defence^  or  removing  the  water  from  off  them^  or  of  dirt  or  dung^  cr 

ditch  or  rtete         /  ^    -  J  'I    1'  1      ■'  .  •*'   .         •  -^       /»     11    1  L 

the  ground-  Other  nujance^  whtch  ues  or  bangs  upon  tt^  the  tenant  ihalJ  be  char- 
I'clisof  ti'.e  ged;  for  he  is  bound  to  keep  it  in  as  good  c;;fe  as  he  took  it.  Br* 
houfc  are      Wafte,  pi.  1 10.  citcs  5  E.  4.  89. 

pumtied  '  «^  ->         -T-     7 

wafte  lh:dl  be  afligned  in  dcmibus  pro  non  fcourando,  &c.  Ow.  43.  aS  £Iiz.  Sticklehoni  v.  Hatch- 
man. 

Br.  Chat-  10.  Of  tables  dormant^  he,  fixed  in  the  land,  and  net  to  the  wallsy 

.'!"»  r'«  7-  ly  terrnoKj  and  taken  off  within  his  term^  wafte  does  not  lie;  for  the 

ILl-Tables  houfe  is  not  impaired  by  it;  per  Klngfmill  J.  and  Grevil  Scrj* 

dormant  Quod  non  negatur.     Br.  Wafte,  pi.  104.  cites  71  H.  7.  26. 

fixed 

cannot  be  removed^  aiid  if  it  be,  it  is  w;:ile ;  per  Anderfon  Ch.  J.    Cro.  £•  374.  pi.  04.  in  cafe  of 

Day  v.Biibich. 

1 1 .  The  fame  fecms  to  be  there  of  paJe^  &c.     Quare  of  ejianke* 
Br.  Wafte,  pi.  104.  cites  21  H..7.  26.  • 
F.  N.  B.  1 2 .  Beating  dotvn  a  •  wooden  watly  or  fuiFering  a  brick  wall  to 

59.  (N)  in  £-jj^  jg  ^^^  wafte,  unlefs  it  be  exprefsly  alleged  that  the  walls  wen 
mftrs^thcrc  coped  or  covered.  D.  io8.  b.  pi.  31.  Mich,  i  &  2  P.  &  M.  Earl 
(g) cites  s.     of  Bedford  v.  Smith. 

?.  and  21 

i.  6.  i4.-*-«-So  of  a  mud-wJIis  wafte.    Br.  Wafte,  pi.  143.  cites  10  H.  y.  «. 

13.  If  wafte  be  aifigned  in  pulling  up  z  plani^Jloor  and  man" 
gers  of  ajlable^  plaintiff^  muft  (hew  that  t^ie  fame  were  fixed,  D. 
ic8.  pi.  31.  Earl  of  Bedford  v.  Smith, 

2  C 14. 1( 
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14.  If  Icflee  ere£h  zfartitiou^  he  cannot  break  it  down  without  , 
being  liable  to  an  action  of  wafte;  for  he  has  joined  it  to  the 
franktenement ;  per  Meade  J.  Mo.  178.  in  Cooke's  cafe,  cites  10 

H.  7. 

15.  SWwf  are  parcel  of  the  houfe,  and  not  to  be  taken  away.  CraE-j^o. 
And  though  it  is  not  (hewed  that  the  (helves  were  fixed,  it  ought  to  a^^s%^ 
be  intended  that  they  were  fixed;  per  Coke  Ch.  J.  %  Bulft*  113.  acconJing- 
Trin.  1 1  Jac.  in  cafe  of  Lady  St.  John  v.  Pio^t,  ly. 

16.  Pavefnent  is  a  ftru£lurej  for  they  ufe  lime  to  fini(hit;  per  Cm.  7.319. 
Coke  Ch.  J.     2  Bulft.  1 13.  in  cafe  of  Lady  St.  John  v.  Piott.  J^ja^'*'^* 

C.  B.  Pyot  V.  Lady  St.  John,  S.  C.  and  h«l'1  that  it  is  w;thiu  the  inientloQ  of  the  covenaiic  fur 
repairing  edifices  and  buildingS|  2iid  it  is  quafi  the  building. 


[G]-  Of  what  Things  Wafte  may  h^for  collateral  [4^8  ] 

ReJpetU  ai^d  of  what  not. 

[  I.  '\X7'  A  S  T  E  lies  for  cutt'i fig" fever al  loads  of  black^thorm  and 
^^    underwoody  in  the  geiicralty.     46  E.  3.  17.  b.  (So  the 
quantity  makes  t!ie  wafte, )  J  ' 

[  2.  The  cutting  of  wiUaws^  beeches^  birchesy  apfesj  mapky  or  Cutttrg 
fuch  likejjlanding  in  defence  of  the  houfe,  is  wafte.  Co.  Litt.  53.  ]    ^^^["^y^l^ 

in  dtfrnct  o^  the  bcup,  whereby  tlic  honfc  by  lempells  is  blown  down,  is  wafte.  Ow.  43.  18  Eliz. 
Stricklehorn  ▼.  Hatchman. 

'Where  vnllcws  (T¥W  witUn  tU  fite  of  the  hufs,  \t  is  wafte  to  fcl!  them.  Hob-  219.  pL  2S9.  Pafch. 
14  Jac.  Guffly  v.  Pindar..  ■■  D;  3 1;.  *b.  pi.  3  ^.  M.irg«  cites  it  as  held  by  Coke  Ch.  J.  and  the  Court, 
Tr.  4  Jac.  in  C.  B.  Tli.it  wafte  dinnot  be  afligned  in  fuccldendo  &  vendcndo  white  tliorns,  uniefs 
it  be  ^)eci.illy  counted  that  they  are  within  view,  or  in  fafcguard  of  the  boufc,  or  in  a  field  de- 
p..ftured  for  (hade  of  beafts  -^  ■  .Cio.  J.  126.  pi.  15,  Trin.  3  Jac-  B.  R.  Anon.  S.  P.  and  fcetn; 
to  be  S.  C. 

So  catting  of  wUhwt  grou'in^  «»«/<»  the  vltw  nf  the  nutnor,  was  award(^  wafte ;  per  Cur.  Br. 
Wafte,  pi.  20.  cites  40  R.  3.  1 5. ■  ■  V,  N.  B.  60.  (X)  cites  40  £.  3.  S.  P.— Willows  within  view 
of  the  manor,  which  lieftnd  [it  from]  th»  wind^  and  c  »t  by.the  tenantr  is  wafte,  contra  if  they  grow 
in  a!)o:her  place ;  per  Brudnel.    Br.  Wafte,  pi.  1 30.  cites  12  H.  8.  x. 

[  3.  If  leflee  cuts  houfeb{i:t  in  a  place  where  other  people  have  com^ 
mony  it  is  wafte ;  for  it  is  apparent  diilnheritancc,  beoaufe  they  can- 
not grow  again.,   46  E.  3.  17- b,] 

[  4>  If  lej[/ee  be  ofd  wood  whereof  4tnother  ha»  common  of  efiovers^  *  Orig.  i<? 
and  leffce  cuts  ♦  thorns  or  bttjhes  as  houfelmt^  or  ma.ke  otlicr  fuch  c^iatrf  ^^' 
lawful  cutting,  and  when  they  are  growing  afterwards  the  com* 
mpner  cuts  them  down,  the  leileO  ftiall  be  punifhed  in  wafte  for  it. 
4(6  E.  3.  17.  b.  ] 

[  5-  ^i  great  ajhes  have  nfed  to  be  cut  for  feafonahle  wood  every  Br.  Wafte, 
10  years  it  is  not  wafte  to  cut  them  at  fuch  age*     7  H.  6.  38.  ]         ^**  ^*  «^»^" 

[  6.  [Sff]  if  oaks  have  ufed  to  be  cut  when  they  are  o[  the  aje  of 
20  y^jrj,as  feafonable  wood,  they  may  be  cut  at  fuch  age,  and  it  ihall 
not  be  wafte«  But  after  20  years  they  cannot  be  cut  as  fcafon- 
ablewood.     iiH.  6.  i.b. ] 

[  7.  Blaci'thorn  may  be  fuch  timber  in  fotne  places^  (o  that  the  ^"^  C* 
cuctmg  of  them  will  be  wafte ;  for  if  a  man  in  aftion  of  wafte  af-  5'^  ^^J,** 
figns  wafte  done  in  cutting;  of  6  black  thorns,  exiftentcs  arbores  cardin.<;if. 
maheremiales  fparfim  crelcentes,  and  defendant  pleads  no  wafte  — — «"«. 
^one^md  the  ^  jury  find  that  he  cut  6  black^thorns  fparfim  cnfcentes  H^'^^^p 

extjlentes 


mane. 

extjtentis  ariores  maheremtalesj  the  plaintiff  (hall  havejudgment ;  for 
Foi.  820.  they  may  be  arbores  maheretniales  in  fome  places,  and  now  the 
j-f~-^^  jury  has  found  them*  to  be  arbores  maheremiales.  H.  14  Car. 
wafte  to  ^*  ^-  between  Cook  and  Cook,  adjudged  per  Curiam  in  writ  of 
tut  ibgrnSf  error,  this  being  moved  for  error.  Intratur  Trin.  14  Car.  Rot. 
imtefsthcy  1446.1 
are  in  a  ^^      ■* 

wood  ftubbe<]  and  digiged  up  by  the  roots ;  but  if  they  grow  on  the  land,  then  tlicy  may  He  ft  nhbcc?, 
and  it  is  no  wafte ;  but  to  cut  down  thorn  trees  liiat  have  (Itiod  60  or  100  years,  it  is  valle.  Owen 
67.  in  cafe  of  Moile  v.  Moilc.  Tr.  41  El.  Per  Walmfley.  Thorns  in  fome  couiiiries^  where 

timber  is  fcanti  cannot  be  cut  down  without  being  liable  to  waft.  Arg,  Het.  35. 

S8.  If  a  man  grants  a  tree  to  enej  and  then  leafes  the  land  to  anether^ 
grantee  cuts  during  the  leafe^  yet  no  vrafte  lies.  1 1  H.  4.  32.  b. 
(It  Teems  becaufe  It  is  not  leafed.)  ] 

[9.  Th^converfan  of  trees  to  coal  for  fewel^  when  there  is  fuff dent 
dead  tuocd^  is  waile.    Co.  Litt.  53.  b.  ] 

r^  f  o  1        ^^'  C^^^^**^?]  ^^J^^  *s  wafte,  where  there  is  no  ether  wood  in 
449  J  /^/j  quarter  of  the  wood*   Br.  Wafte,  pi.  21.  cites  40  E.  3.  25.  Per 
ff  rr    Findiden.    ^ 

tw7/.*i'j  «r  h^ftlif  is  wafte ;  hut  ci'ttin^  hafels  and  willo^vs  'm  a  wood  of  oaks,  is  Wy  undttwood,  and  n* 
wuJI.  Nota  tile  differerce.  Br.  Wafte,  pi.  143.  cites  10  H,  7.  2.— So  if  they  ^/ow  in  divnfr  pUtces 
•J the  Lndf  iC  is  no  wafte.  Ibid. 

Cutting w//.       1 1,  Cutting  oi  willows  which fuftain  a  hanky  is  wafte  j  per  Brud- 

/c^i,«;/.iVA  u^   B      ^^Jl       ,^  ^jj^g  ,2^  fj.  8. 1. 

frrtv  <m  toe  ?  r         J 

ank  of  a  river  ^  by  which  the  bonk  fell  dvtufif  nnd  a  meadrrv  adjoining  was  ovcrfimurd^  was  held  by  Hohnrt 
and  Wioch  (who  only  were  prelent)  to  be  wafte.  Win.  159  xb.  Trin.  9  Jac  Sir  George  Slrij^io^ 
cafe.  li 


[H]  What  Ad  fhall  be  faid  Wajlc.     For  Collateral 

ReJpeSt. 

[  I.  'T^  H  E  lefTce  of  land,  with  mines  of  coals,  iron,  and  ftone  in 
'*'     the  land,  digs  the  mincsj  and  fells  the  ccaisj  iron  orjicncj  it  is- 
wafte.  17  E.  3.  7.  admitted.  ] 

f  2.  But  other  wife  it  is,  if  he  digs  for  his  nccej/ariis  without  fellings 

17  E.  3.  7.  b.  ] 

This  cafe  [  j.  If  a  leflee  digs  trenches  in  a  meadow  to  let  out  the  water^  by 

b  pL^iaf*'  which  the  meadow  is  meliorated,  it  is  not  wafte.     H.  41  El.  B* 

Hill.' 30'      R-  cited  to  be  adjudged  in  Altham*s  cafe.    Hobart's  Reports, 

£lix.bythe    cafe  205.  ] 

name  of  ' 

Alt  MAN*s  CASE,  and  by  the  opinion  of  the  Court  it  is  no  wafte.  ■  S.  P.  Obiter  Hob.  234.  m 

cafe  of  Darcie  v.  Aikwith  ;  for  it  is  a  bettering:  a  thing  in  tlie  fame  kind.— — S.  C.  cited  Arg. 

Hate.  103.  Pafch.  5  Car.  in  cafe  of  Pafton  v.  Utbcr. 

4.  l^ofale  is  wafte,  if  the  firft  a<a  is  not  wafte.  If  leffee  fell  and 
cut  timber-trees,  and  fells  them,  it  is  wafte ;  non  quia  veadebatfed 
quiafcindebat.  Godb.  28,  pi.  37.  27  £1.  C.  fi.  Anon. 


*       « 


[i]^ 


me  law  //  a  houfe  be  dejcSled  by  great  wind,  it  is  f  j^ro  1 
44  E.  3.  44.  b.  t  la  H.  4.  5.  b.  6.  18  H.  6.  336.  L  t5     J 


Wi^^U  449 


*  This  T$ 

*ri]  By  whom  the  A61  or  Thing  being  done^  (hall  be  bmhei^^^^' 

Wafte.     ASlsofGod.  -'-- 

preceding. 

[  I.  T  F  a  houfe  falls  by  tempe/iy  he  fhall  be  cxcufed  in  aSion  of  s.  p.  3  inft. 
A  wafte.  29  E.  3.  33,  Cfuria-  Ca  lAtx.  53.  b.  ]  s?P.^ 

Conditions,  pi.  40.  cites  12  H.  4.  5.  But  if  it  be  uncovtrtA  by  tm^fiy  andjlands^  there  if  the 

t'.Kant  bits  fufficient  time  to  repair  i>,  and  does  not,  the  Icffor  may  re-enter,  but  not  immediately  upon 
the  tempeft ;  fur  it  is  no  vfide  till  the  tenant  fiiffers  it,  fo  that  the  timber  be  rotted ;  per 
Hull :  and  then  it  is  wafte.    Rr.  Condition^,  pi.  40.  cites  12  H.  4.  5.  If  hefofers  it  to  eoniinuK 

unrepair edffo  thai  at  Lifl  the  Loujc  i%  cojl  down  by  a  ttmpejlf  it  is  wafte.  Mo.  62.  pi.  1 7}.  Trin.  6  Eliz. 
Anon. 

[  2.  So  if  apple-trees  are  torn  up  by  a  great  wind,  it  is  not  wafte,  if  *Br.Waftc» 
lej/fe  after  cuts  them.'  ♦  44  E.  3.  44,  b.  f  7  H.  6.  38.  ]  f'^^'  ^^^^^ 

t  Br.  Wnfte,  pi.  82.  cites  S.  C. 

[  3.  The  fame 
not  wafte,     * 

t33-b.]J  w^fte^pi. 

39.  cites  S.  C. 
t  Br.  Wafte,  pi.  69.  cites  S.  C 

r  4.  So  if  a  houfe  be  abated  by  ligltnln^,     18  H.  6.  3  ?.  b.   Co.  S.  P.  2  Inft- 

Litt.  53.b.  ]  303. 

{  5.  [5«/]  if  a  houfe  be  burnt  by  negligence  or  mifchance^  it  is 
wafte.  Co.  Litt.  53.  b.  j 

[  6.  If  the  banks  are  well  repaired  by  the  leffee^  and  the  water  not*  LcOee  for 

with/fandiigfubverts  them,  and  furrounds  his  meadow,  by  which  it  is  >«ais  f«Y. 

feecomc  ru%,  it  is  not  wafte.     Contra  20  H.  6.  i.  b.  J  aTenau'Tf 

10 1,  to  lefair  the  bonks  tfa  riv'r.  They  were  afterwards  broken  down  by  a  fudd/»  ontruj^coasj/oodm 
I^tzherhcrt  and  Shelly  held,  that  he  is  excuied  of  the  penally,  becaufe  it  is  the  nft  uf  God ;  hut  Ue 
i&  bound  by  hit  covenant  to  repair  it,  vvhich  he  muft  do  in  convenient  time.  D.  33«  a.  pi.  10.  1  ;i 
Pafch.  iS  8t  29  H.  8.  Anon. 

In  fuch  cafe,  if  hanks  on  tU  rr^ir  Trtnf  arc  ttnrep,dr,dp  ir  is  wafte ;  per  al!  the  juftlces  ;  bccaufc 
the  Tiem  is  not  fo  vLL)lenT,  but  ihat  the  lelfcc  by  his  policy  and  indnftry  may  well  cnuuj^h  prcferva 
the  banks, and  make  the  water  to  run  within  its  hounds;  but  the  vioicnre  of  ths  Tea  i>  fuch,  ihac 
it  cannot  be  rcftrained  by  any  policy,  and  therefore  it  ts  no  waft:  it  that  by  cempeftuoufnefs  hiC/tkS 
the  walls,  and  luiruun«l&  the  land.    Mo.  69.  pL  187.  Trin.  6  Eliz.  Griffith's  cafe. ■  Da),  70. 

pi.  43.  S.  C. 

[  ^.  If  the  leflce  be  to  fuftain  a  wall  againft  the  fsa,  in  defence  of  S.  P.  it> 
the  meadow,  and  the  fea  throws  down  the  wall  by  tempefl,  and  enters  ^.^(li/^n* 
2n^  furrounds  the  meadow^  without  any  dtfcult  in  the  le£:e,  no  aflron  K  ci^hiry'i 
of  wafte  lies.  17E.  3.  65.  Co.  Litt.  53.  ]  cafe.— ;?w 

if  lelTce/*/- 
Jtri  a  Vttth  breach  it  tU  wail  to  ctntim*^  by  mej»n<  whrrcof  the  viol«*nf  e  of  the  fca  afterwards  hie^ks 
all  the  wall,  and  furrounds  the  I:tnO,  it  feem;d  reafonable  to  Dyer  that  it  v/as  wafte  ;  per  D/tr. 
Mu.  62.pl.  1 73.  Tiio.  6  £liz.  Anon.  ^^^ 

•  •• 


lV-^4 


Vol.  Xin,  K  k  V^.  ,,^^.r   tK]  A£b 
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450  Cnaft?^ 


[451] 


FoLSii.  [K]  A&s  of  Strangers. 

The  ftatuta  [  T.  T  F  z^ranger  commits  the  wajle^  yet  an  a<SHon  of  wajie  lief 
brMg*/ pro-  againft  the  liffee ;  for  in  a  fr«;Atf/r  he  Jhall  recover  bis  da- 

hibits  that  magcs  againjl  the  ftranger,  49  E.  3.  26.  b.  5  jH.  4.  2.  b,  3  H.  6,  1 7. 
farmers         1 8  E.  3.  1 4.  b,  Curta*  ] 

wafto;  and  y«t  if  they  fuffer  a  ftnuiger  to  do  wafts,  they  (hall  be  charged  with  it ;  for  it  is  pre- 
fumed  in  law,  that  the  firmer  may  vvithftand  i^  £t  qui  non  ubftat,  quod  obllare  poteft,  facere 
videtur.  idly.  The  law  doth  trjve  to  every  man  his  proper  action,  fo  as  none  of  them  be  without 
due  remedy  ;  and  therefore  in  this  cafe  the  leflTtjr  (hall  have  his  adiion  of  wpfte  n^ninft  the  leffec, 
and  the  lelTee  his  actio  i  of  trefpafs  a;;;ainft  him  thai  did  the  wafte ;  and  fo  the  Inis,  as  reafon  requires, 
in  the  end,  (hall  be  upon  the  wronj;  dotr ;  and  if  the  leilor  (bould  not  have  his  action  of  wafte* 
be  (hould  be  without  remedy.  2  lail.  145,  i*>6. 

And  the  [  2.  &0  if  a  ftranger  dijfeifes  lejfecy  and  commits  wafte^  wafte  lies 

leffor  can-     »  againft  leflce  for  this ;  for  he  Ihall  have  his  remedy  againft  tfic 

«t tr  ft^"S"-  44  E.  3.  27.  b.  ] 

trefpafs  againft  the  dilTeifor.     Br.  Wafte,  pi.  37.  cites  S.  C. 
^  S.  P.  Le.  264.  pi.  354.  19  £liz.  C.  B.  by  Manwood  J. 

[  3.  If  a  man  who  has  common  of  ejlovcrs  of  land  in  leafe,  and  he 
does  wafte  in  cutting  fuch  wood  as  he  ought  noty  a(Slion  of  wafte  lies 
againft  leflee  for  it.  (For  it  feems  he  may  have  trefpafs  againft 
commoner ;  for  he  is  but  as  a  meer  ftranger  for  this.)  46  £.  3» 
17.  b.  ] 

Br.  Wafte,  [  4.  But  if  an  abater  does  luaftcyZnd  after  the  lord  recovers  again/t 
pl.  37.  cites  him  in  a  writ  of  right  of  ward  (the  heir  being  in  ward  to  him)  the 
/   '  heir  Jhall  not  punijh  the  lord  for  the  faid  wafte  done  before  the  reco- 

very, though  it  was  objefisd  that  the  lord  ought  to  have' his  damage 
for  this  in  the  right  of  the  v/ard,  if  he  had  pniycd  it.  But  the  rea- 
fon there  is,  becaufe  the  heir  may  have  trefpafs  againft  the  abater 
(which  is  not  hw).  44  E.  3.  27.  b.  Curia.  ] 
a  Tnft.  1^5.  [  5*  A  guardian  (hall  not  be  puniflied  in  wafte ^r  wafte  done  byt  a 
s.  p.  of  a     fir  anger,  Fitzh.  Na.  60.  (G).   (It  fcems  this  is  a  good  reafon  of 

f^cagc!llil  ^^^  ^^^  ^^  44-  ^-  3'  ^^^"^  before).  ]  .> 

Againft  guaroians  and  i«  chivalry  in  foca^e,  whether  indr^iior  tnfait^  and  vthtVixtr  of  tht  rrant  of  the 
k'tnv  or  ef  afjbjtfly  or  by  foj'  Jim  ivlt/xnt  rigbty  both  a  prohibition  of  wafte  and  an  acbon  of  tvaftc  liet 
at  the  common  law  ;  but  none  of  ihefe  guardians  Ihall  he  charged  but  fur  voluntary  or  permiilive 
wafte,  and  uot  for  the  wafte  done  by  a  fti;6nser.  2  Inft  3d5. 

[  6.  lUeJfeefor  life  leafes  for yearsy  and  Uffee  [for  years]  does  viofte^ 
wafte  lies  againft  leffee  tor  life.  49  E.  3.  26.  b.  ] 

[  7.  If  an  abbot  be  guardian  and  his  commoigne  commits  wajie^  acr 
tlon  lies  againft  the  abbot.  4^  E.  3.  26.  b.  ] 
F.  N.  B.  ^o.       [  8.  A  guardian  (hall  not  be  punifned  for  wafte  done  by  a  ftranger, 
(G)  cites  44  becaufe  it  is  fo  penal  to  him ;  for  he  Inall  lofe  the  body  and  land  and 
s'p  Th^  other  damage.  Co.  Litt.  54.  ] 

tlie  wafte  be  but  of  20  s.  value  and  it  fufticeth  not  to  fatisfy  for  the  wafte,  then  he  Ihall  recover  da- 
mages of  the  wafte,  uvt;r  and  above  the  iofs  of  the  waid.    Co.  L.tt.  54.  a.  ^1}. 

6  [9,  Tenant 


1 9.  Tehant  by  die  eurtejy  end  tenant  in  iiviir  fhall  be  punUbed  $•  ?•  Forh« 
fot  wafte  done  by  a  ftranger.  Co.  Litt.  54.  [a].  ]  "irf^„7a"„. 

not  haVd  .my  remedy  bat  af^inft  the  tenant,  and  ih6  tenant  (ball  have  his  remedy  a^ainft  the  wrong- 
do^Ty  and  recover  all  in  damases  againft  him ;  for  voluntary  waf^e  and  permrflive  wafte  is  all  one  ce 
hini  that  hath  the  inheritance.  But  if  the  wa(Fe  be  done  by  the  truma  oftbt  kift^,  the  tenant  (baU' 
not  anfwer  for  the  wafte  done  by  them>  for  the  tenant  has  no  remedy  over  againft  them,  a  Inft. 
303. 

[  10.  If  %mntenant5  of  a  ward  are,  and  the  one  Joes  waftey  bolh  S.P.  2  Inft, 
fliaU  be  pumihcd  in  aaion  of  wafte-  Co.  Litt.  54.  [a].  ]  3o^.  citc|^ 

—So  of  wafte  done  in  other  cafes  by  one.  See  a  Inft.  30 j« 

[  1 1 .  An  infant  fliall  be  pohifted  in  adton  of  wafte  for  ^^lafte  done  If  an »«/»«' 
by  ^  ftranger.  Co.  Litt.  54.  [a].  ]  lll'w 

[it.  Baron  and  feme  fliall  be  panifiicd  in  wafte  for  wafte  done  by  ©,.  uJd'iQt 

Z  ffirahgef.    Co.  Litt.  54.  [a],  ]  lifeor  years, 

he  (hall  an- 
fwer for  the  wafte  done  by  a  ftranger,  and  have  his  remetly  over  though  fome  have  liolden  the  con- 
trary. And"  To  it  is  in  cafe  of  3^  feme  ecvert^  for  the  privilege  of  coverture  and  infancy  in  this  cafe 
Ihall  not  prevail  againft  the  wrong  and  difherifon  done  to  him  tint  has  the  mheritartce»  efpecially 
Wh^  they  have  their  remedy  over,  and  the  eftate  vb  oi  their  own  purchafe  or  taking,  z  Inft* 
303. 

[13.  If  baron  tojfeffid  of  a  hafe  for  years  in  right  of  hisfeme^ 
cotnmts  fvafie^  ana  after  the  ftme  Ses^  a£iiotl  of  wafte  nes  againft! 
the  baron,  becaufe  the  law  gives  the  term  to  the  baron.    Co.  Litt* 

54.]  .  ,  ^ 

14.  If  thieves  burn  the  houfe  of  tenant  for  life  without  evil 

keeping  of  leflee  for  life's  fire,  the  leflee  fliall  not  be  punifhed 
f^r  it  in  an  aAion  of  wafte.     2  Inft.  303.  cites  it  as  adjudged  in  9 

E.  2. 

15.  A  termor  fliall  be  puniflied  for  wafte  done  by  a  ftranger.  F.  [  452  1 
l4.  B«  60.  (G).  And  the  new  edition  cites  44  E.  3.  17. 

16.  If  a  monk  does  wajie^^  ^^^rfliaii  be  thereof  chargedj  thougij  5-  P-  And 
tbi  monik  dies  \  for  the  writ  fliall  be  againft  the  abbot,  and  it  fliall  Jt'^H"!,';",*'^^,* 
be  fuppofed  the  a£t  of  the  abbot.     Br.  Moigne,  pi.  19.  cites  49  £.  named,  hut 

2,  25.  ir  the  abbot 

dies»  the 
a^Hon.doK  not  lie  againft  the  fucccflbr.    Br.  Wafte,  pi.  55.  S  €.■  ■  ■   ■  Put  f^r  trejpojt  of  the  iwf 

Afjiffi  a^ion/halt  be  brought  etgaii^  the  abbot  and  tOMmci^fj  timi  if  the  cwnmign  diet  thtf  a.'ii,rt  ii  dftv^ 
miitril'i  per  Belknap  for  law,  quod  non  negatur.  Br.  Wafte,  55.  cite*  4.9  £.  3.  25*  ■  Br» 
Moigiie,  pL  19.  cites  5.  C. 


[L]  Afts  ofJbim  who  has  the  Right. 


iaken  upon  the  licence.    And  *  42  £.  3.  22.  b.  is  that  the  fuc-'  Kebie,  tU« 
ceflbr  prior  of  ^ui  hofpital  cannot ;    but'  mention  is  there  of  a  lio^noe 


^^^-  ]  by  d^ 

But  Fineox  contra,  and  that  the  licence  being  execnfed  a$  here  is  good ;  for  during  th^  leafe  th« 
l^ifee  bM  no  tflCer eft  bat  to  lop  the  tred  or  to  t;ike  benefit  oi  the  (bade  qI  them  for  his  b?3^,  a«d 
Vavifor  cet^cordlt*    fir.  Wafte,  141.  citet  10  rt.  7.  2. 

Kk2  it.  Jnd 


[  2.  jtful  it  fecms  if  the  licence  had  been  by  deedy  yet  ^tfuccefir 

To\.  8zi.  ^  might  punijb  it\  for  it  is  not  lawful  for  the  abbot  or  prior  to  da 

Ifiprior     '"^^  hinifclf,  and  by  his  licence  he  cannot  difinherit  his  houfe. 

Bc^tt  ujIm    ip  H.  7.  3.  Contra  *  42  £.  3.  22.  b.  in  eafe  of  a  prior  of  an  bof^ 

fndtiuif    pitaL  ] 

the  fame 

ihall  difcharge  him  in  vraite  brought  by  the  fucceflbr.    But  if  lelfee  cuts  thwn  tire  treesy  ond  then 
prior  riltafii  to  him,  it  will  not  bar  thefucceifor ;  per  Walmflcy.  GoUb.  1 17.  in  cafe  of  Lewknor 
^Fordy  cites  21  H.  1. 
•  Br,  Wafte,  pU  29.  S.  C. 

[3.  If  a  man  leafes  a  ehfe  and  an  underwoodj  and  between  them 
there  ir  a  quickfet  hedge^  fo  that  the  beajis  put  into  the  chfe  cannot 
came  into  the  underwood',  if  the  lej/or  cuts  and  carries  away  the  quicks 
fet  hedgey  by  which  the  beafts  put  into  the  clofe  enter  into  the  under- 
wood, ana  there  crop  thegermensy  by  which  the  roots  of  them  become. 
arid4e  ^^  ftcca^  this  z8i  of  the  lelTor  (hall  excufe  the  ieflee,  fo  that  he 
is  not  punifliable  for  this  wafte.  M.  9  Ja.  B.  between  Palmes  and 
Page,  per  Curiam.  ] 
The  defen*       f  a.  If  kJJ'or  commits  wajie^  he  (hall  not  have  a£b'on  of  wafte  for 

Sl'th;  ^^-  5  H.  4-  2.  b.  ] 

leffor  [  5«  ^^^  ^^  ^^  leflce  bars  the  leflbr  of  the  a£lion  of  wafte  by  this 

(plaintiff)  matter,  it  will  bar  his  adtion  of  trefpafs  which  he  might  have  againft 

±U-  ^^'  5  H.  4.  ^  b.  ] 

felf,  and  the  plea  was  held  good.  50  H.  4. 2.  b.  pi.  8«— — Fitzb.  tit.  Bar,  pi.  238.  cites  S.  C.-^» 
Fitih.  tit.  Trefpaf»5  pL  258.  cites  S.  C. 

[  6.  Itfeems  by  5  H.  4.  2.  b.  that  iflejfee  recovers  in  trefpafs  againjl 
lejfor  for  the  wafte,  that  lejfor  may  afier  have  his  a£tion  of  wafte 
-    againji  him.  ] 

[7.  If  a  man  cuts  a  tree  upon  land  in  leafc^  by  force  of  a  grant  of 
the  lejfor  prior  to  the  leafe^  no  v/afte  lies  againft  lefTee  for  it.  1 1  H.  4* 
32.  b.  For  he  had  the  right  to  the  tree.  ] 

[8.  If  a  lefee  leafes  the  land  to  the  lefjor  and  ajtranger^  no  a£lion 
of  wafte  lies  after  the  2d  leafe  ended  againft  the  Ieflee,  for  wajle 
committed  during  the  2d leafe,   30.E.  3.  16.  ] 

[  9.  So  it  ftiall  be,  though  the  lejfor  be  within  age  at  the  time  of  the 
2d  leafe  made  to  him  and  the  other,  and  he  dijagrees  atfullage^  if  he 
takes  the  profits  within  age.    30  E.  3.  16.  ] 

[id.  But  otherwifc  it  is,  if  he  does  not  take  the  profits^.  30  £• 
3.  16.] 


[M]    Wafte.      Juji^altle   [or    Excufcablc  as    to 

Trees.] 

•  Br,  t  ^»    A  Lcflee  may  juftify  the  cutting  of  trees  for  reparation  of  the 

sl'^dtw  s  ^^'^f"'  *  7  H.  6.  38.  Hobart's  Reports,  cafe  295.  ] 

C— — — F*  N.  B.  59.  (K)  Co.  Litt.  54.  b.«— S.  P.  By  the  common  law.   But  in  fuch 

Clfe  Che  termor  ihall  pay  tU  wages  afidfalary  9f  the  watkmiH  6itf  of  bit  vum  mmtyy  and  not  cut  wood 
to  fell  to  pay  the  wages.    Agreed.    Br.  Wafte,  pi.  \\%,  cites  5  £.  4.  ice  And  if  lie  cuts 

trees  far  rer-aratiousy  z^Jugtn  tb$  trttt  $9  //#  aniifMrifyf  it  is  wafte.    fir.  Waite^  pU  1  la.  cites  5 
£.  4.  100. 

(a.  [Bk/] 


[453] 


COafle^  4S3 

f  2.  [5«/]  the  leflce  fhall  not  cut  trees  to  make  a  new  hovfe  where 
there  was  not  any  at  the  time  of  the  leafe,  1 1  H.  4.  32*  b.  Hobart*s 
Reports,  cafe  295.  Demurrer,  18  £.  3.  54.  b.  ] 

[3.  If  a  letkcfuffei's  a  houfe  to  fall  for  default  of  coverings  which  is  Br.  Wafte, 
wafte,  he  cannA  cut  trees  to  repair  the  houje.  44  E.  3.  44.  ]  g|j9.  cuct 

[  4*  If  2ijlable  falls  without  default  of  the  lejee  in  the  time  of  the  Br-  Wafte, 
lefor^  the  Icffee  may  take  trees  in  the  time  of  the  heir  to  make  a  S!*c7bu"^^ 
new  JiabUy    if  it  be    of  necejjity.     Other  wife    not.     ll    H.    4.  faysquire 

32.  b.  ]      •  if  i»w  nc- 

"^  ceflitycan 

make  ilTue* 

J[  5.  But  if  the  flable  falls  in  default  of  the  lejfee^  in  time  of  the  ifluewas 
or,  he  cannot  in  time  of  the  heir  cut  trees  to  make  a  new  ftable.  ^^^^  ^^^* 

mm  IX    A    «.«   k   1  tlicr  it  was 

1 1  H.  4.  32.  b.  ]  ^^11  ^. 

paired  in  the  time  of  tlie  plaintiff  (the  heir)  and  fell  in  the  time  of  the  plaintiff,  in  default  of  the  de« 
fendanu    Br.  Wafte,  pU  67.  cite&  S.  C. 

{6.  If  a  houfe  falls  by  tempeft^  or  be  burnt  by  lightning j  or  pro^  F.  N.B.5^ 
Jlrated  by  enemies  of  the  kingj  or  fuch  like,  without  default  of  the  iflaSg^ 
leffeej  the  leilee  may  rebuild  it  again  with  the  fame  materials  that  tntmei^of  ' 
remain,  and  may  cut  other  timber  upon  the  land  to  rebuild  it.   Co.  '^  ^''*^» 

Litt.  53.  [a]  ]  Z"^,:, 

by  fudden  tempeft  it  be  burnt  down,  wafte  does  not  lie ;  quod  nota.     But  cmtra  if  it  be  by 
•nemicSf  traiterout  fHhjtffs  uf  the  king*     Note  the  diverfity.    Br.  Wafte,  pi.    15.  cites  31   H.  6.  i« 
Br.  Covenant,  pL  4.  S.  P.  as  to  alien  enemies,  cites  40  E.  3.  5.  ■    Br»  Walter  pU 

19.  cites  S.C. 

[  7.  So  in  the  faiJ  cafe,  ifrhe  houfe  wifs  ruinous  at  the  ti^ne  of  the    r***^*"*^ 
l/afey  and  fell  within  the  term.  Co.  Litt.  53.  ]  ^^'  ^*3'^ 

This  is  not  wafte  in  the  tenant.  Br.  Wafte,  pi.  130.  cites  11  H.  8.  i. 

[  8.  [But]  if  the  tenant  fuffers  the  houfes  to  be  wafted^  he  cannot  F.N.B.  59. 
juftify  the  felling  of  timber  to  repair  them.  Co.  Litt.  53.  b.  ]  Andtn^uch 

caCe  the  felling  timber  to  repair  tlie  fame  is  double  wafte.  Co.  Lite.  53.  b» 

[  9.  The  tenant  may  dig  for  gravel  or  clay  for  reparation  of  the  f  ACA  1 
houfey  and  it  is  juftifiabic  as  well  as  cutting  of  trees.    Co.  Litt. 

53-  b.  ] 

[10.  If  a  houfe  be  ruinous  at  the  time  of  the  leafe^  though  the  lejfee  f.  k.  B  60. 
is  not  bound  to  repair  it^  yet  he  may  cut  trees  to  repair  it*   Co.  Litt.  (<L  )  cites 

54-  b.  ]  49  E.  3  ». 


Co.  Litt. 

53.  a.  S*  P.^-Br.  Wafte,  pi.  89.  cites  11  H.  6.  46.— —Ibid.  pi.  2  30.  cites  la  H.  8.  i  — <— D.  36.  pi. 
33.  Tiin.  29  H.  8.  Contr.t  per  2  juftices  in  the  cafe  of  M  <l«:verer  v.  Spluk. 

If  the  tenant  ewmunti  frtfMrftub  tuiituti  bouft,  he  may  take  trees  for  iu    Br.  Wafte^pl.  130. 
«ites  12  H.  8*  I. 

[11.  The  cutting  of  trees  is  juftlfiablc /ir  houfe-boety  bay-bootj  Bythecom. 
floW'bootj  andfire-boot,     Co.  Litt.  54.  b.  Hoban's  Reports,  cafe  mon  law 
29s.  Demurrer,  i8  E.  3.  54-  b-  ]  ',SaM^" 

thero»  though  the  deed  does  not  exprefs  it ;  but  if  he  taktt  imntkm  it  n'ctjfiry^  he  (hall  be  puniftied 
in  wafte.  Br.  Wafte^  pi.  130.  cites  11  H.  8.  i.^— S.  ?.  per  tot.  Cur.  1  iiough  the  leafe  for  years 
be  without  deed,  but  they  differed  iu  opinion  as  to  folil.hote.  Br.  Wafte,  pi.  S9.  cites  zi  li.  6. 
f4.^^— A  lermor  may  take  wood  for  thcmi  hecaufe  they  belong  to  him  of  conmion  right.  F.  N. 
B.  59,  (V}.'   And  ibid,  in  the  new  notes  there  (i)  fays  lie  m^  take  oaksi  elms,  aai,&c.  for  rep.  ir 

K  k  3  uf 


454  ^dSe* 


li  of  the  houfei  and  underwood,  &c.  for  indofu;ts  and  6ring ;  but  fays,  nota  jthat  o^k»  claii  adi«  xtre 

4  nut  underwcxkly  cices  a  i  H.  6.  -—Covenant  by  leiTor  that  leiTee  ihaH  have  hotif^-booc«  hajr-boorj 

and  fire  boot,  wklKiut  committing  any  wafte,  on  pain  of  firfeitias  the  leafe^^  this  is  no  ro<)re  tli«i 
II  what  the  law  appoints,  and  tlierefore  the cvut-nattt  vain.  Cro.  £.  604.  pL  18.  Uill.  40  £U  B.  ^..  Arcb> 

I  deacon  v.  Jennor* 

I  If  le0ee  J^'j^fi^s  in  wafte  for  cutting  o^ks  fw  Jirt^b^otf  bt  mufijurmift  ttat  there  Vdi  vo  itnd*r^w>4  up'v 

'  the  ljnd\  (o  it  feems  wliere  be  taloes  a(he»,  or  other  trees  which  are  timber.     Br.  Waile,  |il.  ^f . 

cites  }  I  H.  6.  4,6*        And  by  the  beft  opinion,  and  per  Hevrton,  oak  ohH  ajh  under  the  u^e  of  1 6  ^tarsp 
i  inty  be  cot  for  Are-boot.   Ibid. 

I  Lfjfefyr  Kfe  cr  years,  by  the  common  law,  Cfinoot  ta|te  fuel  but  of  hujtes  an^ffnaU  \vw^,  and  J99C 

of  timber-trees ;  hut  if  Ujptr  in  the  Uafe  grants  firr-pcjt  tjfbtffsly,  ihea  if  le^ee  cannot  haye  fufHcieot 
I  fuel  as  above,' lcc«  he  may  take  great  trees.  3  Le.  ]6.  Mich.  14  £1.  C.  B.  Anon. 


Br.  WoAe.         [  1 2.  If  Icflcc  cuts  trees  for  reparation^  and  fells  them^  and  after 
pl.  I II.  Cites  iuys  them  again^  and  employs  them  for  reparationy  Vet  it  is  wafte  by 

|>.  35.  b.  pL  33.  S.  P.  Trin.  29  H.  2.  in  cafe  of  MakreriCr  v.  Spitiker. 


[13,  If  leffec  cuts  treesy  and  fells  them  for  monty,  and  with  the 
m:ney  repairs  the  houfe^  it  is  wafte.  Co.  Litt,  53.  b.  J 
In  an  aAion       [  14.  The  tenant  may  takt  Jufficient  wood  to  repair  thewallsytales^ 
cf  wafte  for  fences^  hedges^  ^nd  ditches^  as  he  found  them  \  but  he  cannot  make 
'"«X'     n«w.  Co.  Utt.  53.  b.  3 

defendant  juftifies,  &c.  That  they  were  to  mate  afeneg  wtbp^ie;  and  by  Hubbard,  that  it  was 
guud,  tvitUut  Jh*jsvlng  that  the  fenu  "MU  made  of  pak,  Uc  and  mow  in  dicaj^  Noy  a 3.  Jftlkios  V. 
Jeokinc. 

f  15.  Leflee  m«v  cut  a  trecy  and  make  theretf^n  alve,  (that  is  io 

fay,  a  vejfel  to  hold  water)  and  fix  it  in  the  land  to  him  leafed,  to 

water  the  beads  in  the  fame  land,  which  is  neceflary,  becaufe  the 

water  is  a  great  way  off.  33  Aff.  Ji.  Adju^dged.  ] 

Hob.  a34,         [  16.  If  a  man  ie^fes  land  with  general  words  of  all  mines  pf 

?liU?%        ^^     '  ^here  there  is  net  any  mine  of  coals  open  at  the  time  efthe 

jac.  s.  c,      demtjey  and  after  the  Uffee  opene  a  minej  he  cannot  juftify  the  cut^ 

— Huit.  19,    ting   of  tlmber-trees  for  making    of  puncheons^   crofs    rolls^  rollsj 

fodgedic-    fi^^^  ^"^  *'*'''  utenjiis  in  and  about  the  faid  mine,  without  which 

cordineiy      ^^  could  not  dig  and  get  die  coals  out  of  the  mine;  becaufe  when  a 

for  the         grant  is  made  ^a  thing,  all  things  which  are  incident  and  direif^ 

piainuff.       ly  n^cejfary  are  inipliedly  granted  alio.     But  this  is  like  to  a  new 

houfe  built  after  the  demije^  for  the  reparation  of  which  he  cannot 

take  timber  upon  the  land ;  and  it  had  been  wafte  to  open  it,  if  it 

\  455  J   ^^  "^^  ^^^^  granted  by  exprcft  words.  Hobait*s  Reports^ between 

Lord  Darcy  and  Afkwitb^  cafe  295.  Adjudged.    The  law  had  beea 

the  fame  if  the  mine  was  open  at  the  time  of  the  demife.    (lobart*^ 

Reports,  cafe  295.  Per  Hob.  ] 

1 7.  Tenant  for  life  may  cut  underwoods  feafonabU  to  abate  at  ^ 
e|id  of  10  years  i  per  Wichmgan,  which  was  denied^  therefore  qu^re^ 
Br.  ^afte,  pl.  21.  cites  40  E.  3.  25. 
Tenant  at  j8.  It  was  agreed^  that  Unantforyear^  may  cut  woody  J)Ut  it  was 
^uAircuf  <Jo^bted  of*  tenant  at  will.  But  it  feems  there,  thjit  as  long  as  te, 
tms  under-  ^^^  ^^  ^''^  Js  not  countermanded,  he  may  ci|t  fea(<Wbie  wopd,  &c, 
wood,  Br.  Wafte,  pl.  1 14.  cites  8  K.  4.  6.  7. 

without  U* 

•ei^ce  i  per  LitUetoo.  (^od  fuit  coocefiTum.  B^  W^Ulf^  ^1. 131,  ^t^  a  S«  #•  aa. 


J 


{9«  ^i[hfffi 


19.  Where  a  man  kafes  a  wood  which  is  only  great  trees^  the  IclTcc 
cannot  cut  it,  but  (hall  have  only  the  grain,  m.  Wafte,  pi.  126, 
cites  12  C  4.  2. 

20.  Cutting  of  dead  woodU  not  wafte.     F.  N.  B.  59.  (M) 

21.  Cutting  wogd  to  burriy  where  he  has  fufficient  hedgewood^  is 
wafte.     F,N.  B.  59.  (M.) 

22.  Leflec  for  years  was  to  take  hedgeboot  by  ajjignmenty  yet  he 
may  take  it  without  aflignmenti  for  the  affirmative  does  not  take 
away  the  power  which  the  law  gives  him.     D.  19.  pi.  115.  Trin. 

28  H.  8.  Anon. 

23.  If  the  leffor  is  bound  in  a  bond  of  too  L  and  the  lejpe  cuts  20 
4>aksj  and  fells  them^  and  pays  the  obttgee  for  his  lefTor,  yet  wafte 
lies  againft  him  for  cutting  them  down,  though  the  money  was  ap- 
plied to  the  ufe  and  profit  of  the  leflbr.     D.  36.  b.  pi.  38.  Trin. 

29  H.  8.  in  cafe  of  Malevercr  v.  Spinke. 

24.  As  to  the  cutting  timber-trees  for  repairs  by  leflee,  there  is  I>»1. 2S. 

no  difference  where  the  leffor  or  the  lejfee  covenants  to  repair  the  P^*  3- ^-  ^• 

houfes ;  for  in  either  cafe  it  is  not  wafte,  if  leiTee  cuts  them.  \y^^^  'jx* 

Mo.  23.  pi.  80.  Pafch.  3  £liz.  Anon.  19S.  b.pi*. 

53.  s.  c. 

jiccordlngly.         S.  C.  cited  Hob.  173.  in  cafe  of  Stukeley  v.  Butler.-"-*If  leHor  eevefsantstctt^jir, 
4aiJdots  hU,  leflee  may  cue  down  ti-ecs  for  the  repairing  the  houfes.    Brownl.  240.  Anoo. 

25.  But  there  is  a  difference  where  leffor  covenants  by  another  I>al*  28*  pl« 
Jeedj  and  where  by  the  fame  deedihat  lejee  Jhall  be  difpunijijable  of  |;  p^^i^^ 
\UaJle ;  for  there  it  is  a  good  bar  in  wafte,  becaufe  by  the  words,  cordlngiy. 
which  are  all  in  the  negative,  he  had  difcharged  him  of  wafte. 

But  where  lejfor  covenants  to  repair  the  houfes,^  it  is  no  difcharge  to 
the  leftee  by  implication  or  averment,  that  there  fhal!  not  be  a 
circuity  of  actions.  But  that  is  where  there  is  an  equality  of  the 
tiling  to  be  recovered  in  both  adtions,  which  is  not  fo  here ;  for 
in  covenant  he  ftiall  recover  only  fingle  damages,  but  in  wafte 
treble.     Mo.  23.  pi.  80.  Anon. 

26.  If  lejfor  excepts  the  trees  in  his  leafe,  the  leflee  fliall  not  have  J)*  19-  «• 
fireboot,  heyboot,  &c.  which  he  fliould  have  otherwife ;  and  the  ^Jj^q^^  c  ' 
propertv  of  the  trees  is  in  the  leflbr  bimfelf.     4  Le.  162.  pi.  269.  is,  that  up- 
in  Sir  Kd.  Lewknor's  cafe,  Arg.  cites  14  H.  8.  i  &  2.  and  28  H.  on  fuch  re. 

.  not  He  againft  the  tenant  for  cutting  treex,  becaufe  they  are  not  parcel  of  the  things  leafed,  but 
that  trefpafs  lies  in  fuch  cafe. 

27.  If  a  tenant  that  has  boots  to  his  houfe  in  another  man^s  land^ 
cuts  wood  for  that  intent  to  take  his  boot- wood,  and  the  owner  of 
the  land  takes  it  away^  an  acSlton  of  trover  and  converfion  lies 
againft  him  by  the  tenant  of  the  land  who  hath  fuch  boots.     Clayt. 


40.  pi.  69-  Auguft  i63t>,  coram  Barklev.  Anon. 

20.  A.  hath  common  of  eftovers  in  the  wood  of  JB.  for  houfe-  V  A^fy'X 
boot,  and   he  cuts  down  four  trees  for  £that  purpofe  to  prepare  ^^^     -I 
his  boots,  and  in  the  working  they  prove  unfit  for  that  ufe,  as  for 
pofts  of  a  houfe,  &c.     It  was  held  that  A.  cannot  convert  this 
•  timber  to  any  other  ufe^  &cc*     As  to  cooper's- ware,  &c.  neuhtr 
can  he  fell  and  buy  other  fit  wood   with  the   moneys    and   he 

K  k  4  irannot 
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cannot  inlarge  the  houfe  with  this  timber^  nor   board   the    files 
of  the  barn   there   which    had   mud- walls,   or   the   Ij!:^  before. 
Clayt.  47.  pi.  81.    Auguft  1636,  coriim  Barkley.  Earl  of  Pem- 
broke's cafe. 
RAym.  ?59.       2g.  Rent  granted  in  fie^  with  a  provifo  (9  enter  and  retain  till 
c""s' c     y^''{^^^  ^ft^^  profits  \  the  grantee  upon  entry  cannot  cut  trees  or  do 
&s.  p.  ac-   any  waltej  per  3  juftices:     i  Lev,  171.  Trin.  1 7  Car.  2.  B*  R. 


cortiingiy.     Jemmet  V.  Cooly, 

^Siil.  262.  '  •« 

>l.  I  a.  S.  C.  but  S.  p.  does  not  appear.— Saund.  112.  Mich.  19  Car.  a.  S.  C.  but  ^  P.  ';loes  not 
ptar. 


(M.  2)     Waftc.     Lies.     In  what  Cafes. 


J.    ACTIONof  wafte  does  not  lie  hut  upon  a  kafe  made^  »r 
**^  againjl  tenant  by  the  curtefyy  or  tenant  in  dawer  or  guar^ 
dian.     F.  N.  B.  58.  [bl  (I)  59.  a. 
Brownl.  2.  A  leafe  was  made  for  yea'rsj  &c.  provifo^  and  it  is  agreed  b«-. 

brookcTv'*  twcen  th^  jparties,  that  it  Jbalt  be  lawful  for  the  lejfor  and  his  heivs 
Saunders,*  ^'  ^"V  ///«/  during  the  term,  to  fell  and  carry  away  the  wood  and 
s.  C.  ad-  timber- trees  growing  on  the  lands.  Adjudged  this  was  a  covenant 
judged,  that  only,  and  not  an  exception  of  the  trees;  and  therefore  wafte  well 
u-erede-  ^'^s  againft  him.  Cro.  £.  690.  pi.  26.  Trin.  41  Eliz.  C.  B^ 
tvijfed. Luflifbrd  V.  Sanders. 

a  And.  13V        ■  '  ' 

pi.  3o.  Lecjieford  v.  SaunderS)  adjud;»cd  accprdingly.— ^Kpy  5.  Lichfield  v.  Smders,  S.  C.  but 

S.  P.  docs  rjot  app;ar. S.  C  cited  Popli.  194.  in  cafe  of  Sacheverel  v.  D^le,  fays  it  was  |-c- 

folved  that  the  a^ltion  lies  *  nOt ;  for  notwithllanding  this  power,  tlie  tiees  aie  demifed  to  the 
IclTec  ah'o. 

♦  [The  %v<);  d  [not]  f  cms  to  be  iiifcrted  by  the  default  of  the  printer,  efpcciaUy  becaufc  of  the 
rcafoii  added,  which  IS  the  very  caufc  of  its  lying.] 


(M.  3)     Lies.     In  what  Gafes.     Ir^  ^ef^eii  (^ {he 

Time  of  its  being  done. 

pr.  Eftrc-  !•  W/'f^^^^  ^"^  ^^  eflrepement  is  awarded^  and  after  the 
pement,  pi.  V  V  fgnaf^J  ^^j  iVaftey  the  plaintiff  or  demandant  (hall  have 
f-^^^^^^'^' fcire  facias  o(  this  walte.     Br.   Scire  facias,   pi.    118.   cites    14 

Br.  Eftre-        2.  A»d  in  affife  afier  verdiify  if  the  tenant  doef  wafte^  the  plaint^lF 

pement,  pi.  fhall  have  fcire  facias  of  this  wafte.  Br.  Scire  fiicias,  pi.  ii8.  cites 
8.c,tcsS.C.   ,^H,  y^^;  .     .     ^  ;  .       .  - 

Br.  Eftrc-  '  3-  Contra  of  wafte  after  verdiSl  in  formedon  j  for  it  is  his  folly 
pcxenr.  pi.  that  he  had  not  fued  writ  of  eftrepement  before.  Br«  Scire  facias,  pi. 
8.ci:tss.c.  JJ18,  cites  J4H.  7.  7.        •  '         ' 
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^trepement  awarded^  and  was  made  after,  he  fhall  haye  fcire  fa* 
cias.     QjJcd  nota ;   for  fcire  facias  does  not  lie  only  upon  furmlTe^ 
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i^ut  upon  matter  of  record  and  furinife^  it  lies  well ;   quod  iiota« 
iJr.  Scire  facias,  pi.  1 18.  cites  14  H.  7.  y,  '  . 


(M.  4)     In   what   Cafes  Wajie  cr   Tre/pa/s,   &c. 

lies* 

I.  1  F  two  tenants  in  common  are,  and  the  one  does  wafte^  the 
*  otker  Jhail  not  have  trefpafs  hut  xuafte  pro  indivifo^  by  ex- 
prefs  words  of  the  book.  But  if  the  one  cuts  and  carries  axvay 
the  other* s  corny  of  this  wade  pro  iiidivifo  does  not  lie,  but  tref- 
pafs lies  by  award.     Quod  nota.    Br.  Wade,  pi.  122.  cites  21 

2.  If  guardian  in  chivalry  is,  and  the  trees  upon  the  land  are 
abated  by  a  great  windy  and  a  ftranger  carries  them  awayy  this 
is  no  wafte  in  the  guardian,  anu  the  heir  fball  have  trefpafs ; 
for  they  belong  to  the  heir.  And  in  cafe  of  a  bailiff  the  lord 
fliall  have  action  as  the  heir  here,  and  not  the  guardian  or  bai- 
liff. And  fo  per  Knivet  clearly,  the  guardian  is  excufed  of  waftc 
and  trefpafs,  as  here.    Br.  Walte,  pi.  X07.  cites  40  AfT.  22. 

3.  In  v/afte,  the  tenant  ikid  that  the  wade  was  done  by  great 
tcmpejl  of  wind;  judgment.  And  the  plaintiff  faid  that  the  tenant 
had  covenanted  by  his  deed  to  repair  it  from  time  to  time,  and  to 
leave  it  fo  at  the  end  of  the  term  \  et  non  allocatur;  but  the  plea 
of  the  defendant  is  good;  for  in  fuch  cafe  he  iliall  have  aftion 
of  covenant,  and  not  wafte.  Br.  Wafte,  pi.  31.  cites  43  E. 
3.  6. 

4.  Wafte  decs  not  lie  againft  tenant  at  will;  for  if  he  cut 
^rees  trefpafs  lies;  per  Afcuc  J.  Br.  Waftc,  pi.  88.  cites  %% 
H.6.38. 

5.  In  debt  it  was  faid  arguendo,  that  if  a  man  claims  an  in^ 
fant  and  bis  land  as  his  ward  where  he  has  no  righ%  to  himy  and 

does  wafte,  he  (hall  be  charged  for  it  in  writ  of  wafte;  but 
contra  where  he  clqims  it  to  his  a^vn  ufe  without  colour  of  authj* 
rity ;  for  there  trefpafs  lies  and  not  waftc.  Br.  Wafte,  pi.  j  35. 
cites  32  H.  6.  7. 

6.  If  the  tenant  covenants  to  repair  fuch  an  houfe  and  dscs 
not  do  iiy  action  of  wafte  lies;  quxre  mde;  for  it  feems  that 
only  aclicn  of  covenant  ties ;  for  it  is  a  good  plea  that  it  was  ruinous 
;it  the  time  of  the  demife,  and  he  may  take  trees  for  it ;  per  Brooke. 
Br.  Waflc,  pi.  130.  cites  12H.  8.  i. 

7.  If  a  man  have  common  cfc/lovers  in  the  woods  of  another^ 
and  he  who  is  tenant  and  owner  of  the  vjood  cuts  doivn  all  the 
woody  he  who  ought  to  have  the  eiiovers  ftiall  not  have  an  ac« 
tion  of  wafte,  but  fliall  have  an  aftlfe  of  his  eftovers.    F.  N.  B. 

58.  (I). 

8.  A.  Icafes  a  manor  except  woods  and  underwoodSy  leffee  cuts  s.  P.hHU 
theireesy  yet  an  at^ion  of  wa!ic  lies  not  againft  him ;  for  the  thing  per  Curi- 

•  in  which  the  wafte  was  fuppofed  to  be  committed  was  not  demifcd,  am.Cou  fl>. 
i^c.  and  therefore  Icfl'ee  fliall  be  punithcd  ss  a  trcfpaiTor  and  not  as  a  '^fl^'*'^*"  ^ 

farmer. 
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s.  p.  te-      fiumer.    Arg.  Le.  49.  pi.  62.  Mich.  28  &  20  Eliz.  C.  B.  in  cafe 
eord.ngir.     of  Lcwknor  V.  Ford. 

u.  19.  pi. 

109.  2nd   I  J0«  in  Marg.  But  if  it  hs  ry  provifo^  tl\it  the  lord  m.ty  enter  and  catry  uway  all  the 

«ierwood&»  waflc  lies  for  cutting  by  lefiee.  D.  19.  pi.  1 10.  in  Marg^ 


'  ^458]  [N.]     Of   what   Waftc   no  Aftion    lies  for   col- 
Foi.  824.  lateral  Rcfpedt.     For  the  Pettinefs. 

•  Br.  f^'  Tsl  ^  ^^"  '*^  of  ^  wafte  but,U  the  vabte  of  a  penny\ 
Waftc,  pL  **^^  for  de  minimis  non  curat  Ux.  9  H.  6.  66.  b.  42  E.  1.  i^. 
7o.^cit^     •14H.4-U-]  .  '        ^ 

Br.  Wafte,  pK  10.  S.  P.  cites  9  H.  6.  55..i^-here  the  connt  is  ad  dimnum  of  rd«  But  1/  the  jury 
find  the  damage  ad  valentiam  of  id.  k  is  good  i  per  Babington.    Nota  diverfity. 

•  Br.  [2.  So  if  the  jury  find  the  wafle  but  to  the  value  rf  a  fenny^  the 
Wafte,  pL  plaintifFfliall  not  have  judgment.  9  H,  6.  66.  b.  to  the  value  of  6d. 
sf  c.— **     or  7  d.  ♦  19  H.  6.  8.  b.  becaufe  it  is  rto  difinheritance.] 

And  where  after  confefHon  of  wafte  the  plaintxfbada  writ  of  inquiry  of  damages,  and  it  was  fmtnd 
jd,  per  c\inzm,'no  judgment  Jhall  he  entered',  and  by  Anderfttn,  if  judgment  had  been  entered,  it  lud 
been  error ;  for  the  value  of  wafte  (hall  be  to  4od.  at  the  leaft.    Noy.  4.  Tbore  v.  Thomas. 

•  F.  N.  B.  [3,  But  if  in  writ  of  waftc  ofdiverfe  things^  the  wafte  be  ibitnd 
^?*  (^)  in  feveraJ,  though  the  damages. are  in  every  particular  but  to  afmall 
fl^^As  fi^y  yet  the  plaintiff  jfi&tf/if  have  judgement^  becaufe  all  together 
where  the    makes  a  great  Aim.    *  14  H.  4.  ii.  b.  Adjudged  9  H.  6.  66.  b. 

damage  Co.  Litt,  54.] 

was  found  .#-t^j 

in  one  houfe  to  the  value  of  2od.  and  in'anotber  to  the  value  of  22d.  and  [in  another  to  the  value  of 

lad.    But  otherwife  whsre  the  finding  is  in  one  or  two  tilings  only  to  a  fmall  value.    Br.  Wafte, 

p!.  7a  cites  ^.C. 

Br.  Wafte,  [^,.  If  the  jury  find  the  wafte  in  a  grange  to  be  but  to  the  valui 
|l.  74-  otes  ^2  X.  the  plaintiff  (hall  not  have  judgment,  becaufe  the  leffee  was 

not  bound  to  fuftain  a  grange  of  fp  fmall  a  value.     38  £.  3.  7^  b. 

adjudged.] 
F.  N.  B.  [5.  The  deftrudion  of  trees  to  the  value  ^3  x.  41^  is  wafte  pi^ 

6c.(c)fays  j^jfljj^y^^     Co.  Litt.  45.] 
It  has  been  ^-'  -* 

adjudged  wafte* 

S.P.  ainft.  6.  Wafte  done  bjr  a  guardian  to  the  value  o/iod,  was  ad- 
3^*;  ^j^^nd  jmjged  wafte  and  the  plaintiff  recovered.  F.  N.  B.60.  (P)  cites 
Hwapl^      H.  34.  £.  3.  and  in  the  new  notes  there  (e)  cites  12  H.  8.  i.  7 

^intsnot      H.    6.   38. 

p(  wliat 

\alue  the  wafte  (hall  be. 


[O]  fnat 


3H 
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{0}     IF&at  Per/on  Jhall  have  Adion  of  Waftcj 
[and  for  Wajle  done  before  his  own  Time.^ 

[!•  'TpHE   ward  may  have  a£Hon  of  wafte  againjl  guardian  Bi-,w«ftc 
A    w/VAm  age.    48  E.  3.  10.  b.J  P^^49»cit« 

ffe  joay  l):ivc  a^ion  wUhio  V^Zfif  h  '^v/w/«/f  vtbifb  vfiHt  tb^it  thf  gti^^an  tetdur  ^Ltmagtt9  tin  hiir^ 
tf  the  w.vti  I'jfi  iiott  not  jiffic€  to  the  vaiut  of  tb«  damage  bffar:  the  n^s  of  the  belt.  And  aUb  action  of 
waftc  lay  for  him  at  full  age  iy  tbt  common  law.  Br.  Wafte,  pi.  68.  cites  ax  H.  4.  5.  ■■  -And 
the  <afnc  low  ^Z^w^  tenant  i^  d^wsr ;  vui  in  tbofe  cafet  .the  ^atute  Qiall  ofiX  bp  reliear£cd  ia  the 
writ  i  per  Hanke.    Ibid. 

[2.  The  fuccejfor  abbot  or  prior  (hall  have  aSion  of  vafte  for  \  akq'I 
wafte  done  in  the  time  of  the  predeceffor.  18  E.  4.  i^.  Fitzh.  L  ^*^  J 
Trfa.  59.  D.  •  42  E.  3.  22,  10  H.  7. 2.  b.  t  33^  H.  4-  a-  »>•]  Jf  aStt 

S.  C.  '  f  9r.  Wa(l.e,  pi.  58.  cites  S.  C.  Wafte  by  ao  abbot  ofafUfie  wall^  and  fftrmittinsr  ajtnufe 
to  fill,  and  tutting  afpU-trus,  See.  «/HVf  <i  /eafe  m.tde  h  the  predece/pir.  And  per  Cur.  d  'ftroyins  of  a 
nimli 'u.ittin  a  iotcjft  if  wafte ;  for  it  is  parcel  of  the  frank tsaenvuiC.  Br,  Wflfte^  pi-  143.  cites  10  K. 

£3,  T\it  fucc££ir  prior  rf  an  hoJpitalOxxM  have  wafte  for  wafte  *  Jj;* 
done  in  time  of  predcceflor,  becaufc  he  is  not  to  aNege  the  wafte      '  ^.J^ 
to  be  to  his  diftnheritance,  but  generally  to  the  difmheritance  s.  c. 
of  the  houfc  and  hofpital.     ^  42  £•  3.  21  b.  22  b.  Fitzh.  Na.  59. 
iO)} 

[4.  But  At  fucctffor  of  fuch  perfon  who  may  make  a  tejlameht^  Br.  Wjft«, 

ihadl  qot  bfiye  aftipn  of  wafte  for  wafte  done  in  time  of  his  prfiKle-  ['^J^  ^"" 
ceflbc*    2  il.  4.  2.  b.] 

[5,  Ai  the  iucceilor  of  a  hijhap  (hall  nqt  have  a^ion  for  wafte  •  Br. 

4one  in  the  time  of  his  pFedeceftbrt    *  2  H.  4. 2.  ^»  Coke's  Litt-  >^''i^<:>r^- 

53.  b.  Dubitatur  39  E.  3.  15.  b.J  b^c— 

Co.  Litt.  53.  b.  (f)  S.  V F.  N.  B.  59.  (O)  S.  P. But  if  leflee  /or  life  or  ye^r*  of  the  f<ir. 

mer  bishop,  who  dies*  docs  wJlle  the  fee  being  vuid|  the  fuccelTor  ft^U  have  ^i^lion  of  waXlc.  Co. 
Litt.  356.  a.  F.  N.  B.  112.  (H)  S.  P. 

[6.  't'he  fame  iaw  of  a  fucceflfor  archdeacon.    2  H.  jl,  a.  b«  ad*  B^-  "^^'aftct 
judged]  rM'5-='»« 

[7.  Tl^cfame  Izwofa  par/on.    Co.  Litt.  53,  b.]  F.  N.  B* 

59.  (O)  s. 
P.-..«$.  p.  ^nd/o  it  is  of  ^1^  .f^ccetfor  ofafrelnuLrj,    F,  K.  B.  57.  (^)-r^^r-  Waftc,  pi.  58. 
cues  M.  a  H*  4.  a.  S.  P. 

[  8.  The  fame  law  £^  a  majier  of  an  hofpitaL     Co.  Litt.  F.  n.  B. 

53.   b.l  59(0)S. 

^■^  ■*  P — The 

fam  law  of  mayor  snd  commonalty.     Br.  Wafte,  J)l.  58.  cites  M.  1  H.  4.  i, 

• 

[^.  The  i&//r  (hall  not  have  9£tion  of  wafte  for  wafte  done  in   r*^^^-^ 
the  time  of  his  anceftor,  becaufe  his  writ  ought  to  be  that  it  was  *  Foi.  825. 
rp  bis  *  difmheritance,  the  which  he  cannot  fay,     f  42  £•  3.  ^(2.    ^  — vw*^ 
%  45  £•  3*  3*  i>.  adjydgcd  I  if  H.  4.  32.  b.  9  H.  6.  xc  b,  il.   Co.  Co.  Litt. 
Litt.  53.  b.  2  H.  4.  3.  b.  and  there  it  is  fyxAy  that  therf  was  9fi  l^p*!!^ 
ordinance  (now  repealed)  made  20  £•  I.  called  William  Bot*  ^  bV. 

tcler, 


459  CiSaae* 

Wiifte,id.    teler,  that  the  heir  fliould  have  aSion.)     38  £.  r  24.  Admitted 
ITcf"^      byiflue-j 

J  Br.  Wafte^pl.  41.  cites  S.  C.  ||  Br.  Waftc,  pi.  67.  cites  S.  C. 

Lands  giveh  to  two,  atid  the  heirs  of  of  of  them  \  he  that  has  the  fee  (hall  not  have  an  action  of 
v^alle  upon  the  ftatute  of  Glouceilrr,  for  that  they  are  joiiuenants;  but  his  h*W  (hall  have  an  ac* 
tion  of  wafte  againft  the  tenant  for  life.    Co.  Litt.  53.  b.  But  this  muft  be  intended  for 

vraile  done  after  the  death  of  his  anceftor,  who  was  the  other  jointenant.    See  Br.  Wafte^  pL  56. 
cites  50  E.  3.  9. 

If  leiTee  does  wafte  in  the  life  of  le(ror,  the  hnr  can  have  no  aAion  of  wafte  for  this,  becaufe 
he  imnnot  ncvutr  tht  trebU  Jumages^  fo  neither  can  the  tMcvtor^  becaufe  he  canriot  recover  locum 
vaftatui^y  the  inheritance  whereof  is  in  the  heir.    Wemw.  QiL  of  £x.  67.  .See  (£^  pi.  J7. 

in  the  notes. 

Br.  Wafte,        [10.  So  lord  by  efcheat  of  a  revtrjion  fhall  not  have  a£tion  for 
Jites  V.'c.    ^*^^®  ^°"^  before  the  efcheat.    45  E.  3.  3.  b.] 

■        See  tit«  Efcheat. 

£1 1.  If  the  father  iitifttftd  of  a  reverjion^  and  then  wafte  is  com^ 

mittedj  and  the  eldeft  fon  and  heir  dies  before  aSlion  brought^  ^vith^ 

sut  ijfue^  the  7,dfonJhall  not  punijh  this  wafte  \  for  it  is  a  good  plea 

in  action  by  him,  that  he  had  an  elder  brother  who  furvived  the 

r  460  ]   father,  after  whofe  death  no  wafte   [was J  done.    9  H.  6.    io» 

b.  II.] 
So  for  [^^'  '^^^  olienee  (hall  not  have  a£tion  of  wafte  for  wafte  done 

wafte  done    mean  between  the  grant  of  the  reverjion  and  attornment,     18  H« 

between        g,  23.] 
the  fine  le-  •*  "^ 

vied  and  the  attornment}  by  the  beft  opinion  of  the  court.  Br.  Wafte,  pi.   50.  cites«4S 

E.3.  15. 

[13.  fffthe  alienor  Ihall  not  punilh  this  wafte.     18  H.  6.  23«J 

14.  If  lejjiefor  life  and  his  leffirjoin  in  a  leafefor  years  by  inden- 
ture, and  leflee  for  life  dies,  the  furviving  lejfor  (hall  have  the 
adion  for  wafte  done,  and  (hall  count  that  he  did  demife  alone. 
Brownl.  238.  Trin.  8  Jac.  Bedell  v.  Bedell. 

15.  Succeeding  lord  (hall  not  have  wafte  for  wafte  done  in  time 
of  a  preceding  lord.  Refolved  2  Sid.  9.  Mich.  1657.  B.  R.  in  cafe 
of  Chamberlaine  v.  Drake. 

8.  P.  Per  16.  Fine  levied  without  confideration  or  ufe  expre(red,  is  to 
Vaugiian  the  ufe  of  the  conufor  and  his  heirs,  who  may  have  adlion  of 
^*^[^J^*J®'  wafte  after  the  fine  for  wafte  committed  before,  as  well  as  he 
of  Wither-  could  before  the  fine;  per  Vauojhan  Ch.  J.  Vaugh.  43.  Hill.  21 
head  V.  &  22  Car.  2.  in  cafe  of  l5ixon  v.  Harrifon,  cites  Sir  Moyle  Finch's 
"««%    cafe,  6  Rep.  68.  b. 

[P]     What  Pcrfon  fliall  have  [Wafte.]     In  re. 

fpeei  of  EJiate. 

S.P.  *        [l.      A  Remainder  in  fee  fliall  have  adion  of  wafte.    45  E.  3.  3. 
inA.  301.  -^  48  £.  3.  16.  3  H.  6.  I.  14  H.  6.  25.  b.  27  E.  3.  87,  b. 

Dubiutur  17  £.  3. 8.j 

[2.  A 


[2.  A  remainder  in  tail  (hall  have  a£tion  of  vafte.    *  42  E.  3.  *  Br. 
19.  48  E.  3. 16.  t  SO  E.  3-  3-  b.  2  H.  4.  oo.  j  ^^ft^M*!. 

S.  C.  -t  Br.  Wafte,  pi.  56.  cttciS.  €.■  S.  P.  2  Inft.  301.  whoic  land 

is  dtvifed  to  j4.  Jw  lift,  ramdnderto  Bi^in  tailf  wafte  lies  for  B.  againft  A.  Hutt*  xio»  Cook . 
V.  Coolc. 

[3.  Revirftoner  in  tail  Ihall   have  aSion  of  wafte.    45  E. 

3.  3.  b.l 

[4.  Lord  by  efcbtat  of  a  reverfton  or  remainder  in  fee  (hall  have  •  g,, 
aaion  of  waftc.    ♦  45  \E.  3.3.  adjudged     f    "  H.  4.   10  b.  Waft'cpi.  . 
t3H.6.i.]  t^^ 

t  Ibid.  pL  65.  cites  S.  C— i-J  Ibid*  pi.  6.  cites  S.  C— Ibid.  pi.  109.  S.  P.  cites  5  H.  7.  5. 

[5.  Tenant  in  tail  after  pojpbility  (hall  not  have  a£lIon  of  wafte  See(F.  a) 
againft  Icffee,  for  in  effcd  he  has  but  for  life.  •  2  H.  4.  20.  22.  b.  ^^^  ^[j 
3  H.  4*  5.  b.  Co.  Lltt  53.  b.]  eo.citw'*' 

[6.  Ifljointenants  and  to  the  heirs  of  one  are,  and  they  leajefor  F-  N.  B. 
iife^  they  both  fliall  have  aftion  of  wafte.     46  E.  3. 1 7.]  |9p  (|2. 

Co.  Litt.  53*  b.  (d) 

[7.  But  if  2  joSntenants  are,  and  to  the  heirs  of  one,  if  he  who  has  Br.  Wafte, 
for  life  does  wq/iejtbe  otb^r  who  has  fee  Jhall  not  have  wafle  againji  g.  afl!Il^* 
him  for  caufe  of  their  joint  purchafe.     50  E.  3. 3.  b.]  Br.  Entre 

[8.  But  his  hejt  Jhall  have  aSion yir  wafte  done  after  his  death.  C<M»g.  pi* 
17  E.  3.  36.  b.  6g.T).    2 1  E.  3.  33.  b,  24  £.  3. 27.  b.]  ^[3.  s.  P. 

faid  elfewhere.— He  (liat  has  the  inheritance  (hnll  have  n«  a^ion  of  waflt  by  thtfijtute  0/*  (?/<». 
ctJUr^  *  but  mpw  the  (latute  of  ^V,  x.  be  Jhall  have  an  a^ion  of  wafte.  Co.  Litt.  aoo.  b.  -*— S.  P.  For 
no  other  a£ti6n  of  wafte  can  he  have.   1  Inft  403.  S.  P.  as  to  the  ftatute  of  Gloocefter,  be- 

caufe  thejr  arc  jointenants,  but  his  heir  ftiall  have  fucha^ion  againft  tenant  for  life.  Co.  Litt.  5 ;. 
b.  (u) Co.  Litt.  047.  b.  S.  P.  ^  r^g  J  "j 

[9*  \fleafe  for  Vtfe  be  to  one  remainder  to  the  baron  and  feme  and 
to  the  heirs  of  the  baron^  baron  and  feme  may  join  in  adiion  of  wafte. 
17  E.  3.  7.  b.  50.] 

[10.  A  purchafor  fhall  have  action  of  wafte,  though  the  ftatute  In  wafte 
fpeaks  ofthafe  who  are  inheritors.     1 7  E.  3.  7.  b.]  was^  d^  «t  a 

man  leaf  A  for  yeart,  and  witbh  tbe  term  wJUR  tbi  termor^  and  infeoffed  the  plaintiffs  the  tf^'nM'  K-tmfcredf 
and  iheftoffit  brought  afl'tvt  oftvajle,  and  tiie  tetmor  pleaded  no^iflt  done^  and jToumf  for  tl>e  p/aiftttj\ 
and  he  recoveregd  by  award  ;  f(*r  here  needs  no  attornment  wher«  tlie  termor  was  OufteJ  and  li« 
very  made ;  and  the  a6k\on  was  brought  as  affi^nte,  and  weilt  for  he  may  VMt,L  m  prasip*  fud  rtJ* 
datf  and  is  aliignee.    Br.  Wafte»  pi.  72.  cites  5  H.  $.  xa. 

[il.  If  z  reverfton  be  granted  to  two  and  to  the  heirs  of  one  of  them  F.  N.  0. 
they  fliall  join  in  aSion  of  wafte.     Co.  Litt.  53.  b.]  59- (F)citef 

Z5.— Contra  1  Mod.  61.  Curtis  v>  Bouro. 

[12.  So  the  fiirviving  coparcener  and  tenant  by  the  curtefy  fliall 
join  in  aiStion  of  wafte.     Co.  Litt.  53.  b.  ] 

[13.  If  two  coparceners  are  of  a  reverfton^  and  wafte  is  committed^'  p.  N.B.  60. 
and  then  one  coparcener  diesj  yet  the  aunt  and  the  niece  fhaJl  join  in  (R)  s  P. 
an  aaion  of  wafte.  •  Co.  Litt.  53.  b.  ]  andthenew 

-'•'        •*  notes  there 

(f)  fay,  fe«  1 1  E.  a.  Wafte  115.  4$  E.  3.  3.  b.     I  r  Hs  4.  16  b.    48  E.  p  14.  b.     35  H.  6.  x%,  b. 
i,t\w,  J05.  a.  Nat.  Br.  lOi.    aa  H.  6,  12.    49  £.  3.  2. 
^Treby  Ch.  J.  much  doubted  of  this  cafe;  (qt  ail  books  there  cited  are  nothing  to  th»  pur- 

pofa, 


^i  Uktnt 

poib^  tfxcrpt  one  vit,  ft^.  ^aOe  41.  and  htf  faffi  cM  chfi  wis  it  id'mfg^  csfe,  where  on^  of  tb^ 
coulit  not  recover  for  part,  viz-  damages.    Lutw.  S«).  in  cai«  of  E^court  v.  ^^"^n.  * 
Delated  per  3  Juft  t  Salk.  187.  S.  C. 

This ««  14.  I  j  £.  I.  r^.  ii.  tVTjeteas  iW0  ^  f/Urti  •  ^  iJl?i/  tt;d»</,  /ttfyi 

'tTZfilT     ^^^"^  orfijhtng^  or  other  fuch  thing  f  i^  tommon^  wherein  none  khowetb 
ho'ujes^  or      hi$fev4fal^  andfoMe  of  them  J  A  ivajle  4gainft  the  minds  of  tht  ofbify 

other  pla-     an  aSlion  may  lie  by  a  writ  ofwafte. 

cesfbrihc  '  ^       ^ 

habitation  of  man ;    for  one  jointenant  or  tenant  in  commoft  Bffght  have  had  for  reparatioit  of 

them  i.  writ  de  reftaratione  fademia.    1  Inft.  ^3. 

*  Thefe  words  (d-t  hold)  imply  a  freehold  at  leaft.    2  InfL  403. 

/r  WOdds  bt  letttn  to  fwt,  the  om  for  Bft,  and  rbt  other  for  year: ,,  they  trc  not  withiii  this  flatOteV 
in  refped'  of  the  fatd  words  (do  hofd)    2  Inft.  403. 

\  Thefe  words  do  inelude  as  w^li  jfiinteuants  as  ttnants  In  tomffon  ;  for  Hoth  of  them  hold  in  com- 
munis and  fo  do  old  booics  and  records  term  tliem  both  ;  but  though  the  gei^eralit/  of  ttfcfo 
words  do  ejttertd  to  ttfttrctin^,  yet  in  good  conftruAton  tliey  are  not  wichm  the  purview  of  this 
»&f  becaufe  they  were  compellable  to  make  partition  ;  for  this  a£l  exlends  not  to  them  that  had 
remedy  b^  the  common  law«  %  In(t.  403.— S.  P.  per  Fitzherhert  an<l  Baldiviri  Ch.  j.  Br. 
Waftey  pi.  4.  cites  17  H.  8.  13.  But  Brooke  fays,  quscre  at  this  day  ;  fur  now  writ  oif  partition 
is  gtren  between  jointenants  andtennnts  in  common  by  the  (latote  of  31  ^  jzK.^. 

A  parfon  of  a  church  being  tenant  in  common  with  another  fhall  have  All  a^on  of  waile  upon 
this  ftatute*  a  Inft.  403.  '    F.  N.B.49.  (O^.P.  See  (&)  pt.  5.— And  it  is  holdcD, 

tHat  an  a6l1on  of  wafte  upon  this  ad  is  maintainable  between  jointenants  dr  tenants  in  commom 
lor  livesy  and  yet  the  words  of  the  writ  be,  ad  exhxredationcm.    a  Inft.  40). 

i  Wliat  fhall  be  (aid  wafte  or  deftru^on  in  a  tedaht  fiur  Hfe^  Sec  fhiA  Ue  feia  walle  within 
this  ad(.    &  Inft.  403. 

If  fWo  tenantis  in  common  are  of  a  wood,  and  the  one  leafss  bis  pari  to  fSk  ^h&  for yei^fsy  arid  h<^ 
lell^  the  trees  and  does  wafte,  he  ftirlll  be  punilhed  for  the  moiety  of  tlM  wafte,  and  the  le(R>f 
IbaU  recover  the  moiety  of  the  place  wafted ;  per  Dyer  and  Weftort*  Ifio*  71.  pk  194*  Trin« 
iEliz.  Adon* 

litjhalt  And  when  it  is  come  untd  Judgment j  the  defertdSHt  Jhati  ehu^  ihbef 

cwvedent  '^  ^^**  *''  P^^  ^^  ^  P^^^  ceriain^  by  thejherify  Ofid  by  thtifle^^  oetth^ 

firetf  as  tht  ond  affigftment  •  of  his  neighbour Syfivorn  and  tried  for  the  fame  intent^ 

cmft/bttii  cr  elje  he  jhall  grant  to  take  nothing  from  hefkefoYth  in  the  fame  w$od^ 

loir  to  !  *^^'^^'i  and  fuch  ^ther^  but  as  his  partners  will  take. 

Lord  Coke  fays- the  defendant  [quaet^  if  it  ftiould  not  be  (the  party  injured)]  hath  at  thi$ 
day  a  further  election,  either  to  have  an  action  of  wafte  upon  this  aA,  or  a  writ  of  partittbh  Ky 
the  late  ftatute.  [And  in  the  margin  cites]  ^8.  £but  it  feems  it  (hould  bd  31]  H»  Zk  cap.  i«  and 
32  £f.  8.  cap.  3a.  2  In{i>  404* 

*[462] 

This  n  mt         Jrid  if  he  ^0  chufe  to  take  his  part  in  a  place  certain^  the  part  wnflei 

£t^-^Jr*^for  ^  *'  ^£kp^^  P^  *'^  Pf^^U  ^^  '^  «''^^  ^ifi'^^  *^  canitnitt^d the  waflf. 
i/ittef^be  ^'^d  '^'^^  is  fuch  a  writ  in  this  cafe^  that  is  to  fay^  cum  A.  fcf  B* 
that  the       tenent  bofcum  pre  indivifoy  B,  fecit  vajlum^  (ftc. 

place 

wailed  b  fllore  than  his  portioil ;  ^nd  therefore  it  wujl  bi  undcrjlood  ofjd  much  as  helongt  to  hitptirK, 

%  Inft«  40^ 

1 5.  If  baron  and  feme  make  a  leafe^  and  the  baron  diesy  and  the 

feme  brings  waftcy  this  is  well,  for  it  affirms  the  leafe ;  for  it  was 

not  vcttd.     And  it  is  no  plea,  diat  the  feme  had  nothing  but  in  io- 

parcenary  with  one  A.  who  is  in  full  life  not  named  in  the  writi  &Ci 

Bf.  Wafte,  pL  94.  cites  22  H.  6.  24. 

Br.  Sur*  x6.  Where  a  man  leafesfor  Ufe^  and  has  ijfue  two  daughterSj  and 

i)cnder,pl.    jj^^^  ^^  ^q  q„^  ^^^^j  baron^  and  the  tenant  grants  his  ej/fate  t^  tii 

|?c"ihat     *^''^  andfemey  this  is  no  furrendcr  j  per  Vavifor  clearly.    And  if 

sJVc  ikert    they  commit  wafte,  the  other  lifter  iball  have  writ  of  wafte  againft 

(hem 


them  in  all  their  names,  and  the  baron  and  feme  (hall  be  fuolimoncd  are  icMrs, 
and  fevered.     BrAVafte,  pi.  io6.  cites  21  H.  7.  40,  *"*^  ^]'«  Jf: 

•  .  nmntfor  life 

j^ranti  bit  rfiatt  to  the  one,  this  is  no  furrender  but  for  the  one  moiety ;  and  of  Che  other  motetyj 
ttie  other  may  liave  writ  of  wafte. 

17.  If  Zv  I/I  reverfton  and  the  tenant  far  life  join  in  a  kafe  for  SeeL^. 
life,  and  the  tenant  does  wafte,  both  (hall  join  in  writ  of  wafte,  and  ^J"  ^^l^^^u 
the  tenant  for  life  (hall  recover  the  franktenement,  and  he  in  re«»  ^i  £ii2. 
verfion  the  damages.    And  fo  from  hence  it  feems,  that  the  leafe  B.  R« 

is  as  well  the  leafe  of  the  tenant  for  life  as  of  him  in  reverfion.  J^/^hu^*^ 
Quod  nota.     Br.  Leafe,  pi.  2.  cites   27  H.  8.   23.  per  Fitzh.  bandc 
Shelley  and  Baldwin.  . 

18.  Guardidn  infocage  (hall  not  puniih  wafte  done  by  a  (Irang^. 
F.  N.  B^  50.  (G)  and  in  the  new  notes  (e)  fays,  fee  4^  £.  3. 17. 
Perk.  1 13.  b.  4  £.  3.  i6. 

19.  LifTeefor  life^  remainder  in  tail^  the  remainder  in  fee  unto  the 
Uffee  for  life  \  if  be  commits  wafte,  he  (hall  be  punijhed  by  him  in 
the  remainder  in  tail\  and  yet  the  leflee  for  life  hath  the  remainder  ia 
fee,  but  there  is  a  roefne  eftate  oPinheritance  &c.  F.  N.  B.  6o.(  B) 

20.  Grantee  by  fine  of  the  reverfion  (halLnot  have  a  writ  of  wafte  ^0  r-^**"* 

Sainft  the  tenant,  before  the  tenant  attorns ;  but  if  a  reverfion  y[^^^L 
:heats  to  the  lord,  he  (hall  have  wafte  without  attornment.  F.  N.  the  kingjbf 
B.  60.  (I)  and  the  new  notes  there  (e)  cites  34  H.  6.  6.  5  H.  7.  hisicueri 
19.  Nat.  Br.  269.  S»Slve 

wafte  witlxHU  attornment.    F.  N.  B.  6ob  (I) 

21.  Devijee  of  reverfim  in  fee  (hall  have  wafte  without  attorn-  Devifeeof 
mcnt.    F.  N.  B.  60.  ( I )  !^«  'If^^- 

*    '  fion  (hall 

have  wafte.    Br.  Wafte,  pi.  t zi.  cites  3^  h.  6.  5.  6. 


22.  Two  coparceners  are,  and  one  hat  ifjue  and  dicSy  and  her  huC-  l^id.  in  the 
band  is  tenant  by  the  curtefyj  and  cofimiits  wajlcy  his  fon  (hall  not  [I^^J*  ",*^x^ 
have  wafte  againft  him  without  naming  the  other  coparcener ;  but  if  cites  9  H.  5. 
he'bring  fuch  *  writ,  it  (hall  abate.     F.  N.  B.  6o.  (R)  cites  Paich.  n^-  ^^- 

2  H.  6.  title  Wafte.  bjtaiur:  but 

Kchi*.  fol. 
1 03.  a.  pi.  64.  is  that  the  ijfutnlo/tc  fiiall  have  it.     1 5  H.  7.  14..*— In  wafte  h  t^i  fxir,  it  is  s^  ;oo<l 
pUatb^tt  the  j>l^intiff  kjt  amothfr  co^trcener  tn/u,:  lit  n>t  namtdf  jiuljjmcnl  of  the  writ  j    for  ibe  one 
cannot  have  aflioa  without  the  oiher.    Br.  Walte,  pi.  8.  cites  9  H.  6. 1 1.  "^f  >i/)  1 1 

23.  If  there  are  3  tenants  in  common  pro  indivifo^  and  O'rie  com^ 
mits  wqftey  the  other  two  ought  to  join  in  an  a<^ton  of  wafte 
againft  the  3d.  F.  N.  B.  6a  (S)  cites  M.  3  E.  2.  Wafte. 

24.  No  perfon  (ball  have  an  a£ticn  of  waike,  unkfs  he  has  the  im*  NonsfliaU 
mediate  Jiate  of  inheritance  %  but  fometimes  another  (ludl  join  with  have  wafte, 
him  for  conformity.     Co.  Litt.  53.  b.  (d)  ^"^  ^e  thnt 

infii'Jimf>U  or  ft* -tail.  But  i^fim  orffnUmUny  ftiall  h.ivc  a  writ  of  \vaft«  upon  rhfir  Icatcj  vet 
Come  fay  they  have  not  the  fce-fimple  in  themfclves  alone.  F.  N.  B  Go.  (K)  ami  the  re  v  nics 
there  (a)  cites  Fit2h.  Wafte,  5.  Lit.  145.  Nat.  Br.  ^6.— — S.  P.  F.  N.  B.  57.  (F)— a  •  ^r/wl, 
*/.jr,  orcbdtMMf  fnbtruLuy,  cbimiry*fnrj},  and  tlie  like,  ftiall  have  an  adiion  of  wafte.  Co.  Lio. 
341.  a. 
•  S.  P.  but  he  caimoc  have  writ  of  righc    Br.  Wafte,  pi.  144.  citea  10  H.  7.  5. 

25.  If  I  grant  the  reverfion  of  my  tenant  fir  life  to  another  fct 
lifey  now  ihall  not  I  have  an  adion  of  wafte.    But  if  I  releafe 

to 
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i  to  the  grantee  for  life  and  his  heirs,  now  he  has  the  fce-fih^c,  and 

ihall  punifli  the  wafte  done  after.     Co.  Litt.  273..  a.  b. 
jfixUenant        26.  In  fome  fpecial  cafes  an  a&ion  of  wafte  ihall  lie,  albeit  the 
'  fi^  ^l/*         lejjir  had  nothing  in  iht  reverfton  at  the  time  of  the  wafte  done.  Co-i 

f^e  ub^n  conaithn,  and  waile  is  donei  and  after  "the  UJJie  rementcn  for  the  een^tiim  hrcitn^  in  this  cafe 
I  Lb«  lefTur  (hall  have  an  a^ion  of  waAe.     Co.  Lite.  ^56.  ». 

.S'o  if  htftt  for  ii/t  ht  Mffmfid^  a»d  \uajlc  it  dont^  the  IcTee  re-entrn^  an  Z^wn  of  luafitjhall  he 
m,iintainfA a^aittji  tht  I'-Jfa^  and  fo  in  like  cafes;  .and  yet  in  none  of  ihefe  cafes  the  plaiutift'in  the 
a^um  of  Wiifte  had  any  thing  in  the  I'evet  fion  at  the  time  of  the  walle  made  ;  but  thefe  fpecial 
«afcs  liave  iheir  feveral  and  efpecial  reafuns     Co.  Litt.  356.  a. 

•    .     •       • 

27.  Leafefor  life^  remainder  to  baron  and  feme  in  fpecial  taiL 

L^ee  dees  waflc*  Feme  difs  without  iffue.  Ihe  baron  cannot  have 
wafte  by  the  ftatute*  But  Brown  faid,  if  the  remainder  be  limited 
over  to  the  baron  and  his  heirs,  and  the  wife  dies  after  wafte 
done,  be  thinks  the  baron  (hall  have  wafte,  becaufe  the  tenancy  in 
tail  after  pofleilion,  is  drowned  in  the  inheritance.  Quod  D}xr 
^legavit.     Mo.  i8.  pi.  64.  Mich.  2EIiz.  in  an  anonimous  cafe. 

28.  Leafefor  life.  Lejfee  for  lije  leafes  for years^  and  2htt  furren-' 
ders  to  him  in  rcvcrfion  in  fee^  He  in  reverfion  fliall  not  have 
wafte,  becaufe  the  tenant  for  life,  who  furrendered,  could  not  have 
walb  in  this  cafe;  per  Popham.  Mo.  94.  pi.  232.  Pafch.  12  Eliz. 
in  cafe  of  Ld.  Treafurer  v.  Barton. 

29.  So  if  tenant  for  life  purchafed  reverfion  in  fee^  he  jhall  not 
have  wafte  during  his  own  life.  Mo.  94*  pK  232.  Fafch.^i2£Iiz. 
in  cafe  of  Ld.  Treafurer  v.  Barton. 

30.  A  leafe  was  made  to  A,  for  lifey  the  remainder  to  B.  in  tail^ 
the  remainder  to  the  right  heirs  of  B.  who  bargains  and  fells  all  hi» 
eftate,  or  levies  a  fine ^  with  proclamations  of  it  to  D,  A.  commits 
wafte.  It  was  holdcn  by  the  court,  that  D.  flirJI  not  punifli  him  in 
an  aftion  of  wafte;  for  nothing  pafles  to  him  but  during  the  life 
of  the  grantor,  viz.  as  to  the  remainder  in  tail,  in  refpeS  of  which 
cftate  the  aflion  of  wafte  is  only  maintainable :  for  although  that  the 
fee-fimple  pafleth  to  the  grantee  or  conufec,  yet  in  refpeft  of  that 
an  ad^ion  of  wafte  is  not  maintainable,  until  the  eftate-tail  be  fpent. 
3Xe.  60.  pi.  88.  Hill.  18  Kliz.  in  C.  B.  Owen  and  Sadler's 
cafe. 

r  ±6 A,  1  3^'  -^'^^^ont  for  life^  remainder  to  B.  intaiUy  B,  bargained  and 
L  4  4  J  j^/^  fQ  y^  5,  and  his  heirs,  and  levied  a  fine  to  the  ufcs  accordingly. 
A.  commits  wafiej  J.  S.  brought  a£liony  and  declared  againft  hjm^  but 
did  not  fet forth  the  fine  to  be  with  proclamations^  for  which  reafoa  the 
juftices  thought  they  ought  to  intend  it  to  be  without  proclamation^ 
and  then  they  fay,  that  the  bargainee  is  not  fuch  a  grantee  of  the  re-  ^ 

verfion  as  may  have  wafte>  notwithftanding  that  he  has  the  rever- 
fion to  him  and  his  heirs  ^  for  his  eftate  is  only  for  the  life  of  tenant 
in  tail,  there  being  no  difcontinuaiice.  Mo.  220.  pi.  359.  Mich. 
27  &  28  Eliz.  Owen's  cafe. 

32.  A  man's  farmer  commifud  wajlcy  and  afterwards  he  in  r^- 
verficn  covenanled  to  JIand  feifed  to  the  ttfe  of  his  wife  for  life^  and 
after  to  the  ufe  oi  himfclf  and  his  heirs  {hxs  wife  dies ;  jf  he  be  in 
bi$  fee  untouched,  he  ihall  punilU  die  wafte  i  if  he  be  in  liy  the  fta- 

tutc. 


Same  dif- 

X^.Vi"  li. 
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tute,  he  fliall  not  puniih  it*    LtL  Bacon  on  the  Statute  of  U{es^ 

33*  Hufiand  imd  wife  during  the  coverture  make  a  leaie.  They 
ihall  join  in  the  action  of  wade*     Brownl.  238.  Anon. 

34.  A  mzwfelfedinfee  (hall  not  have  an  adion  of  waftc  for  neg^ 
ligent  wafte  againft  his  leffii  at  tvlUy  but  if  leflee  at  will  to  lejpe  for 
jean  does  fuch  nedigent  viraftc>  the  leflee  for  years  may  have  an 
a£Uon  againlt  him,  becaufe  he  li  anfwtrahU  over  to  his  leiror.    Not  ^^\^ 
but  that  he,  as  well  as  a  tenant  in  fee,  might  fecure  himfelf  by  co-  p  £  -.^ 
venant,     i  Salk.  19.  pi.  9.  Pafch.  13  W.   3.  B.  R.  Panton  v.  cai.  of 

35.  Tenant  in  tatl  by  leafe  and  rclcafe,  or  by  bar^in  and  fulc,  or 
by  covenant  to  ftand  feifed,  conveys  to  B.  ana  his  beirsy  the  eflatc 
tail  is  not  in  abeyance  but  in  the  alienees,  and  net  in  the  tenant  in 
^il,  and  he  cannot  afterwards  bring  wafte  for  wafVe  done  after  ^ 

•  per  Holt,  Ch.  J.  2  Salk.  620.  Trin.  i  Ann.  B.  R.  in  cafe  of  Ma- 
chil  V.  Clark. 

36.  If  there  be  tenant  fir  £/>,  remainder  in  tally  and  th(  ti*nant  Litt.  s, 
in  tall  reUafes  to  the  tenant  for  life  all  his  rlghty  this  had  put  the  ^49»^OiJ 
tail  in  abeyance ;  fo  that  he  could  not  aferwar£  have  maintained  an  e^^^* 
adion  of  wafte;  but  If  the  remainder  had  been  Infeey  and  he  in  re^  Commea- 
malnder  had  releafedall  bis  rlghty  the  remainder  ftill  continues  in  tary  apoa 
the  tenant  in  feei  and  he  may  have  an  a£tion  of  wafte.     And  the  ^j^T?! 
reaibn  of  the  difference  is  this,  that  when  the  tenant  in  fee  releafes  sub.  ac-' 
all  his  right,  be  only  confirms  the  eftate  to  tenant  for  life,  during  cordingif. 
his  life;  and  for  want  of  words  of  inheritance,  it  pafTes  no  farther  Jj^^t^^t 
Interefty  and  therefore  he  has  ftill  a  remainder  depending  on  an  \n  uu  can* 
cftace  lor  life,  to  which  an  action  of  wafte  belongs.    But  tenant  in  ^»^  fcnnt 
tail  cannot  by  the  releafe  of  all  his  right  pafs  an  eftate  during  the  ^^^^^^^ 
life  pf  the  reiealee,  but  *  only  palTes  an  eftate  during  his  own  life;  forhisowa 
and  therefore  having  put  all  his  right  out  pf  him  be  cannot  bring  an  life,  was 
adion  relatii^  to  fuch  right.    G .  Treat,  of  Ten.  1 19,  x  ao.  J^  Hoir'' 

Ch.  J.  to  which  thie  reft  of  the  judges  agreed ;  and  heUl  that  Ills  grantee  has  ft  hafe  fee  not  de« 
termined  bf  Che  death  of  tenant  in  tail,  but  continuing  in  the  grantee  or  relefTee,  &c.  till  aAuai 
dniry  made  \ff  the  ilToe  In  taiL  See  the  reafons  thereof^  7  Mod.  13.  Trin.  t  Amnet  B.  R.  Machil 
^  Clirke^         ■  ■  See  S.  C.  ftccardiogly,  1  Salk.  619.  And  MaCchtl  ▼•  Clerky  S.C.  accord* 

■^^Jt  1  t'Mod.  19^  ■■■       And  Corny n*t  Rep.  110.  8.  C. 


the  Eftate  of  the  Lejee.  ^^j;^ 

£1.   ACTION  oftmfie  does  tne  lie  againft  ttnant  in  tail  >•?•  i«roi. 
^^iruMiUlyy  for  ^c  highndt  of  the  eftate  ^ch  was  "^'J^^^^ 
once  in  hmi  ofinhentance,  and  alio  as  lome  lay,  becauie  the  eflate  i;  jac.B. 
was  n$t  within  tbejlatute  at  the  creation.    39  £•  3. 16  ]  ^  in 

Bowlc»*t  cafe.^— -F.  N.  B.  59.  (P)  S.  P.     ■  S.  P.  Sut  fuch  tenant  (hall  not  ba^e  the  trceSt 

Jcc,  which  he  cuts.  4  Rep.  63.  Piiich.  31  Eliz.  B.  R.  ia  Herlaltefldon'i  cafft  «  ■  "Sec  tit  Tayl^ 
aftvr  poAbility  <L)  pL  a.  a&d  th(t  fioc« there. 

Vo^Xm  Lt  [a.  If 
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[  2.  If  a  hafe  for  lift  be  made  to  a  villein^  and  the  lord  ^nteff, 
andafier  does  wajUy  though  he  comes  in  in  the  poftj  jtt  a^onof 
[waite]  lies  againft  him  for  wafte  done  by  himfelf.    Co.  Litt.  54* 

S.p.  s  inft. .  [  2-  Action  of  wafte  lies  againft  an  occupant  for  Itfe^  becaufe  he 
til  of  the  ^^  *«  ^fta^c  of  *c  leffce  for  life,  and  holds  in  for  life  as  i^Jiatute 
Iwd  w!»o     mentions.     Co.  6.  Dean  and  Chapter  of  Worccfter,  37.  b.  rc- 

emcr.  on       fohxd.  Co.  LitL  44.  b.  54.  [a.] 
his  viUcin  ^^        ^-r    u    J 

for  life. 

[4*  If  kjfee  for  life  be  attainted  of  treafon^  by  which  the  Iea(e  is 
forfeited  to  the  kingy  who  grants  it  over  to  J,  S.  and  he  after  doeF 
wafte^  though  he  comes  in  en  lepoft^  yet  a&on  of  wafte  lies  againft 
him.  P.  12  Ja.  B.  R.  Darcie's  cafe  i  per  Coke.'j 
F.  N.B.  58.       [  5,  An  adtion  of  wafte  does  not  lie  againft  tenant  hjjlatute  mer^ 
and  1^  the     ^^^^U  ^^PU  ^^  J^^p^'i  becaufe  it  is  not  an  eftate  for  life  or  years, 
new  notes     ^nd  iht  Jlatute  mentions  thofe  who  hold  in  any  manner  for  life  or' 
theie  (a)     years*  Co.  6.  Dean  and  Cnapter  of  Worcefter,  37.  a.  b.  agreed. 
*^?r6.Vh3ta  ^O"  ^*'^*  5+-  Contra  Fitzh.  Na.  58  H.  and  there  (aid,  that  in  the 
}*i$t facias     Regtfter  is  a  writ  againft  him ;  quod  vide  75.    But  in  the  margin^ 
•was  quaere  if  it  be  maintainable  by  the  law  againft  him,  apud  Belford^ 

^^^.^Jf*       anno  7.  ] 

againft  a  '    •' 

tannnt  6y  eleiit,  who  had  cut  treeSi  to  pay  the  reJiAut^ftbe  money  to  anfufeif«Hr  the  trees  cut^  and  {or  Che 
plaintifi^  to  Ivtve  bis  land  <tga'm\  per  Curiam.  By  the  uatute  a^iaft  cuctingirees  this  i&  in  the  naturr 
of  a  trefpnfsy  and  lies  not  in  account,  nor  is  he  puni(habte  in  wafte,  but  in  an  tt&ion  m  the  cafe  miy, 
»— -Wafte  lies  not  againft  tenant  by  elegit,  but  lurit  of  account  \  quod  nou  bene.  Br.  Wafte,  [il. 
78.  cites  ai  £«  3.  30. 

If  fuch  te-  [  6.  Some  books  give  the  reafon  of  it  to  be  becaufe  the  conu(br« 
tirnbcr"'i>  *^^^  commits  wafte,  may  have  a  venire  facias  ad  computandum^  and 
f^s  the       fo  the  damage  for  the  wafte  (hall  be  recouped.    Fitzh.  Na.  58.  Ih, 

'^A^and       fH.]] 
the  conu- 

for  may  havefcirefaeiat  ad  computaiidunu  3  Mod.  93.  Arg.  in  cafe  of  the  mayor  and  commo- 
nalty of  Norwich  v.  Johnfon...     ■         Br.  Wafte,  pi.  J38.  S.  P.  cites  13  H.  8. 

Br.  Wafte,  [  ?•  An  aAion  of  wafte  lies  againft  a  devifecy  and  the  writ  may 
pi.  132.  fuppofe  it  ex  legatione;  for  it  is  within  the  equity  of  thtjlatute.  10 
!ilThewrs  H-  6. 8.  b.  adjudged.  Co.  lo.  ] 

Pig.  of  Writs,Jib,  lo.  cap.  5.  f.-  26.  cites  S.C. 

S.  P.  c#ntra  [  8.  No  adion  of  wafte  lies  againft  guardian  in  ficagCy  but  an 
l^flfl^^'  account  or  trefpafs.    Co.  Litt.  54.  ] 

and  2  Inft.  135.  fays,  the  heir  within  age  Ihall  have  an  a^ion  of  wifte  againft  the  guardian,  m 
ibcage.*— ^But  F.  N.  B.  59.  (E)  in  the  new  notes  there,  (d)  it  fays  tliat  the  heir  in  this  cafe  fluU 
have  account  or  trefpafs,,  but  not  wafte,  and  cites  46  E.  3.  17.  7  H.  6. 13.  17  E.  3.  7.  7  E.  3.  54. 
1  H-^.  7.  'And  ibid.  (A)  in  the  new  notes  there  (d)  fays,  note,  wafte  does  not  lie  againft 

guardian  in  focage,  but  only  account  or  trefpafs,  according  to  the  nature  of  the  wafte,  and  fays  it 
was  at!jud^cd  16  £.  3.  Wafte,  100. 

Kruardiun  in  forage  in  right  of  hit  wife  doci  wafte,  the  writ  (hall  be  againft  the  bulband  onlyi 
Brownl.  239c  cites  M.  17  E.  i.  Rot.  ^29. 

If  guardian  in  chivalry  commit  wafte,  the  heir  (hall  have  an  aAion  of  wafte  as  well  at  fuU  age 
as  within  age.  And  if  a  man  be  in  ward  unto  the  lord  by  reafon  of  the  ufe  of  lands,  becaute 
tli;^t  certain  perfons  were  fcifed  in  fee  of  the  lands  holden  by  knights  fervice  unto  the  ufe  of  hie 
father  and  his  !ieirs ;  now  if  the  guardian  commit  wafte,  the  heir  within  age  or  o'  full  age,  (hall 
have  the  aflion  of  wafte  againft  the  guardian,  andyet  the  heir  has  not  the  icvcrfion  of  the  lands, 
but  the  ufe  only.  .  B«C  that  is  givttu  by  the  ft^ucc  of  4  H.  7.  cap.  17.  F.  N.  B.  ^9-  (A) 

*[466]  .  ■  9.  If 


^.  If  a  riian  dlffilfes  the  tenant  for  Itfe^  and  does  wajie^  a£l!6n  of 
SxMJle  lies  againji  the  tenant  for  term  of  life  \  for  he  may  have  his  re-* 
medy  over  againji  the  diffetfir^      Br*    Wafte,  pi.   138.  cites   23 

si*  o. 

10.  If  an  eftaie  of  lands  be  made  to  baron  and  feme  to  hold  to 
them  during  the  coverture^  &c.  if  they  do  wafte,  the  feoffor  (hail 
have  writ  of  wafte  againft  them.     Litt.  S.  380.  381. 

11.  If  an  eftate  be  made  to  A,  and  his  heirs  during  the  life  of 
B.  A.  dies,  theJjeir  of  yf.Jhall be punijhed  In  ^mHion  of  wafie*  Cb. 

Litt.  54.  a.  (s)  .*  ,  ,  , 

12*  If  a  man  make  a  leafe  for  yedrs^  and  ^uts  out  the  lejfee^  and 

makes  a  Icafe  for  life^  and  the  leffee  for  years  enters  upon  the  lejfee  for 

life-,  and  does  wajie^  the  leflee  ^r  life  Ihall  not  be  puni(hed  therefore. 

2  Inft.  303. 

13.  Leffee  for  years  makes  a  leafe  of  oni  moiety  to  A*  and  of  the 

other  moiety  to  B.    A.  does  wafte  i  the  a£lion  fliall  be  againft  both  ; 

for  the  wafte  of  the  one  is  the  wafte  of  the  other.     Brownl.  238* 

Anon»   ' 


t 


[R]     Againft  whom  it  lies.  •  foi.  827. 

I.  J  F  feme  leffee  for  life  takes  baron^  who  dneswafie^  a£Hon  lies 
*  againft  both.     33  H.  6*  31.  17  E.  3.  68.  b.  ] 
.  [  \And\  if  feme  leflee  for  life  takes  baron  who  commits  wafte  ^r-  W:»fte, 
dies^  aftionof  wafte  lies  againft  the  feme  for  it.    Time  E.  I.  cites  23  ir. 


2 

and 

Fitzh.  Wafte  128.  ]  ^  'i. 

[  3*  K baron  and  feme  leffees  for  life  are>  and  baron  does  waftcy  K^'w.  113. 

and  dies  J  the  feme  (hall  be  puniihed  in  wafte,  if Jhe  agrees  to  the  ^  j!,  ,  .T~" 

t/late.  27  H*  6.  24.  b.  Cooke  Litt.  54.  Contra  42  £.  3.  23.  2  H.  t'.^. !....« 

4.8.  Curia.    Time  of E.  1.  Fitzh.  Wafte  128.  demurrer.  J  ^\    -«  •  / 

in  our  hooks.  Co.  Litt.  54.  a.  (o)  See  the  cafes  there  cited  in  Marg.— She  n\ill  bt  i.  .  \\..'^ 
for  the  wafte  done  by  her  hufband  in  like  manner  as  if  a  Itranger  had  duue  it  *  and  afcrt  ilu 
death  of  her  hulband  Ihc  is  in  from  the  lelfor.    2  Inft.  303. 

[  4.  But  if /be  waives  the  ejiatej  fhe  (hall  not  be  charged.  21  H. 
6.  24.  b.  J 

[  5»  So  upon  leafe  for  years  made  to  the  baron  and  feme,  wafte  Br.Waft^p!* 
lies  againft  both.     2  H.  4*  19.  b.  J  J^t  Vt 

[  6.  So  upon  leafe  for  life  to  them,  wafte  lies  againft  boch. 
Time  of  E.  i,  Fitzh.  Wafte  128.  ] 

[7.  \i  fern:  commits  wajicy  and  takes  baron^  the  a^on  (hall  be  s.P.  and 
brought  againft  boili.     49  E.  3.  26.  ]  may^he 

Suod  feccnint  vaftum,  or  quod  uxor,  dum  fola  fuit,  fecit  vaftum.    Br.  Wafto,  pi.  55.  cites  49 
».  3. 15.  per  Haftes  and  Kyrton. 

[  8.  Tenant  in  dower  takes  baron  who  does  wajley  and  dies^  the  [  467  1 
feme  (hall  not  be  puniihed  for  this.  15  H.  3.  Fitzh.  Wafte,  133.] 

[9.  But  \i  baron  'and  femi  are  joint-l^ees  for  years^  2nAburon  Thefcrriu 

does  wafte.  and  dies,  adion  of  wafte  lies  for  dus  againft  the  feme,  ihali  noi  b? 

*,  U    A  ^*    K   1  ptinjihed 

7  H.  0.  2.  b.  J  ft,r  this 

traOf «  per  Haoke^  qutd  aoii  negitur.    Br.  Wafte,  pL  ^8,  cites  M.  s  H.  4.  »y— Br.  Wafte,  r^ . 


4^7  CQa0e. 

139.  citei  1)  H.  8.  that  wide  does  not  lie  nsntnft  the  fome.  But  ftiys  fiuen  if  thtihe  not  tfW 
Vr-ade  of  hoth  ;  an<1  fays|  fo  fee  where  thete  is  foUy  in  the  feme,  and  where  nai»  [Qitxre  if  Chii 
"duet  not  mean  by  her  agreeing  Co  the  eftate  after  tJ^ie  baron'i  death*    See  pi.  3.  fupra.] 

*•  P* » ^"ft*  [  lOk  If  laron  fiifcd  far  Eft  rf  bis  vnfi  In  right  df  his  ^ot/i^ 
s?P.  5  Rep.  ^^'  ^^^9  and  after  die  /tme  diiSy  no  action  of  wafte  lies 
75.b.re-  againft  the  baron  in  thi  tenuity  becaufe  he  was  feifed  only  in 
luived  per    right  of  his  Wife,  and  the  firanktehement  in  die  feme.    Cooke 

tot.  Cur.  in   T  II*.    m*    l 
C.  B.  Mich.  ^^^  54-  J 

35  &  36EIiz.  CLtFToii'scafe,alias»SovTHcoTc  v«CLiPToiry  that  the  writ  doet  not  lie  j  and 
the  reporter  fays,  nota  readefy  this  judgment  given  vpon  confideration  of  the  ftatuu  of  Gloucefter* 
find  of  opinions  obiter  in  ioH.6«  ti  Se  Tt.by  Strange  and  Cottefmors.  a5  E.  3. 15.  46  E.  3.  tiL: 
Wailein  Statham,-  .  5.  C.  cited  bf  Trtby  Ch.  J.  Lutw.  674.  io  the  cafe  of  Bar^n  akd  Bars* 
ley;  and  faid  tlie  reafixi  iS|  became  it  cannot  be  (aid  tbalthebwon  tenuUex  dimifigney  accoj  diog 
W  (he  words  of  the  ftatute. 

[  IZ«  But  if  baron  fafiffid  fir  yiors  in  nghtof  the  feme,  does 

wafte,  and  after  fane  dtes^  aOion  of  Wafte  lies  againft  die  faaron» 

becaufe  the  law  gives  the  term  to  him.  Cook  Litt.  54.  b.  ] 

^  [  1 2.  If  ahht  guardkm  does  wafte  in  land  in  wardf  adion  of  wafte 

lies.  43  E.  3. 8.  b.  1 

r.N.B.6o.      [  i^  [Btal  If  iU>bot  guardian  does  wafte  in  tfae  land  in  ward, 

(M)  s.  p.     and  dtes^  ibcJuccMr  is  not  puniibable  for  it    43  E<  3*  8.  b.  30.  h. 

irw;ft;   ^i^^S^    DubiStur49E-3-^-»>-] 

pi.  55.  cites  49  £.  J*  S5.  Fer  Jlelknap»  pro  lege«<-<)^  noo  ncgatur* 

F.K^^o.  £  14.  fitflj^abbot  guardian  does  wafte,  and  aikri/^b^j/U  during 
nolw'    Ms  life,  wafte  lies  agamft  die>rr#r.    49E.3.l6.b.] 

the  depofed  abboCs  death,  without  qnellioiu  Br.  Wafte,  pt  5^.  citei  4fE.  3.  sS^Wafte  dfmn/t 
rni  abb^  hy  on  infmt  h  war^tit  wafte  done  in  the  tcnemenU  m  wnrd.  The  difaUaia  Jaul,  that  tb€ 
^uafdTeU  Mihi  hm  ef  bi$  frtdig^mr^  wU  dud,  after  n»h^  death  mo  wafii  done  s  and  a  good  plea,1lf 
%irbich  the  plaintiff  faid,  tfus  he  had  done  wafte  after.  Quod  nota.  Br.  Wafte,  pU  31.  cites  42 
X.  3*  6.  ^' 

[15.  jhd  in  fuch  ca(e  the  aAion  lies,  witbiut  naming  the  monk 
who  was  abbot  at  the  dme.  49  £•  3.  26«  1 

16.  If  the  ii9f  cmmits  thi  ward/hip  of  ue  heir  In  ward  unto  ano- 
ther, and  the  imamlta  dns  umfl$y  dien,  upon  a  furmife  made  thereof 
in  chancenr,  tfae  king  (hall  fend  a  writ  unto  die  efcheator  to  go  to  the 
land,  and  iee  if  wafte  be^ne,  and  to  certify  the  king  thereof  in  t&e 
chancenr.    f^  N.  B.  59.  (B) 

17.  liefihiMtirs  do  commit  wafte  in  lanA  which  diey  have  in 
their  hands  m  cuftody,  the  heir  witUn  1^  «  of  fiiU  a^e,  ihall  have 
an  a£Kon  of  wafte,  and  ihall  recover  trebk  darnisses  againft  them,  and 
die/  fliall  fttfFer  imprifonment  a  years  at  theleai^  atdie  king's  plea^ 
fure.  And  fo  if  efcheators  do  cmmt  waBi  in  other  landsyjeifed  inf 
thiJing's  bands  by  infMffi$f  sfiu.  ¥.  N.  B.  59.  (B)  cites  anno 
36  E.  3.  cap.  13. 

18.  Ana  efcheators,  or  other  guardians  of  lands,  in  thi  vacation 
9f4he  timp«raliti€s^fbijb9pricks^x abbies,  (hall  do  no  wafte,  &c.    F. 

.  N.  B.  59.  f  B)  cites  anno  14  E.  3.  pro  dero,  cap.  4  &  5. 

{  468  ]  I9«  Lands  are  given  t$  the  -bujband  andwifi^  end  to  the  heirs  ef 
the  Mdy  of  the  buj&ndy  the  remainder  t§  the  bujband  and  v)ifey  and  to 
the  heirs  oftbiir  a  W/Vi  begotten.  The  huft)and  dies  wittioutilTiie.. 
The  wife  (ball  not  be  tenant  in  \^  a^er  poffibility  i  for  die  remam<« 


•  » 

iet  in  fpecial  tail  was  utterly  rotd,  for  that  it  could  nevertaktf  cffe^U 
For  fo  long  as  the  huiband  tnould  have  ifluei  it  fhould  inhefit  .bj  force 
of  the  general  tail ;  and  if  the  hufband  die  without  iSue^  then  the  ipe- 
cial  taU  cannot  take  effe^l,  inafmuch  as  the  ifiiie  which  (bould  inherit 
(he  efpecial  muft  be  begotten  by  the  huiband ;  and  fo  the  general^ 
which  is  larger  and  greater,  bath  fruftrated  the  fpecial  which  is  lefier } 
and  the  wire,  in  that  cafe,  (hall  be  puniihed  for  wafte.  Co.  I^tu 
18.  b. 

20.  If  an  infant  be  guar£en  in  chivalry^  and  does  waffc,  an  ac« 
tiofi  of  wafte  lies  aflii]&  him.  2  Inft.  306. 


[S]  Againft  whom.     In  rej^e^  of  bis  Eflate.         foi.  sa 

[  !•  T  F  tenant  by  the  cuftefj  grants  Offer  his  eftate,  and  grantee  ctat*  Le.  191.  pU 

*  nuts  wafte^  the  aAion  of  wafte  ought  to  be  brought  againft  the  j^^>'  ^'^' 
tenant  by  the  curtefy  by  the  heir,  and  thereby  be  ihaU  recover  the  land  s.  p.  3  inih 

againft  the  affignee«.    Uo.  Litt.  54.  for  the  frlvitj^  which  is  between  |oi. 

Ae  heir  and  the  tenant  by  the  curtefy.  ]  ^  Tk  ilf*^ 

Wilker's  cafe*  accordingiyw  The  writ  of  wafte  (hall  always  1^  l^rongte  againft  the  tcfNint  in 
dower,  or  tenant  by  the  onrtefy^  though  they  have  granted  over  their  efVates  to  others.  Fitih.  Na. 
B.  55.  (E)  S.  P.  Browni.  239.  Anon.— -F.  N.  3*  56*  (F>— — Kr.  Wafte*  pi.  13ft.  S.  P. 

•lies  old  N.  B.  For  none  can  be  tenant  by  tbe  curtefy  or  in  dower  but  themfelves,  in  mbon  tte 
law  has  appointed  it. 

The  rsatbn  whereforei  at  tbe  cofnman  law,  th?  adion  of  wafte  did  fi«  againft  the  tenant  10 
dower»  or  tenant  by  the  curteffy  albeit  they  had  a01jiied  over  their  eftatcs»  was*  bicmft  tn  u/fm  ef 
naafit  by  ihi  commm  iwt  lay  ttt^nijl  tht  ajp^nu  fvr  wajU  dtm  afut  tb$  t/Jf^mmnt  %  thcrefoTt  the  a£Uoa 
of  neceflity  did,  for  fuch  waite,  (after  the  aflignment)  Ce  againft  the  tenant  by  the  cortefyy  or  cenuoc 
in  dower,  wliich  law  continues  to  this  dayu  %  Inft.  300. 

[  2.  If  tenant  in  i&wtr  grants  enter  her  eftate,  and  ^Sttr grantee  ^^'t  Init 
eemmits  ivafiej  yet  an  action  of  wafte  lies  againft  die  tenant  in  dower»  |f  p^  -  r,« 
for  the  privity  between  them.    30  £•  3.  i6t  b.  38  £•  3.  23.    Ad-  x\.  h,  in 

judged.  ]  Walker** 

^     **       •'  cafe— 

9  Rep.  14a.  a.  in  Beaumont's  eafe.  ■■mLc.  191.  pi.  |97«  Arg.  S.  P.     ■  ■  BrownL  %i^  Anon.— ^ 
*Br.  Wafte,  pi.  66.  cites  at  H.  4.  i8f  19.   ■  ""It  lies  againft  her,  and  not  againft  the 


grantee  1  for  the  grantee  cannot  be  tenant  m  dmec;  and  (onfii-matiM  hf  tht  hdr  f  tht  temm  m 
dbitffi  hmbarU  tbts  aSwi  {  bscaufe.ic  fliaU  not  changt  li^r  eftate.  Br*  Wafte^  pi*  76.  cites  3S  S« 
3.  aj. 

The  huptrnd  kvUA  afae,  and  took  back  an  ^tttfor  Rft^  rtmahtJUr  to  Au  fm,  and  died.  The  /a«  «*• 
dow  tin  mtMher,  wfo  a^gnt  ov<t  her  cftate.  Adjndged  that  wafte  lies  agtmft  her  as  tenant  In  aowrtft*. 
F.  N*  B«  56.  (E)in  the  new  notes  there  (a)  cites  x6  £•  j.  76.*«pSee  the  noM  to  pL  1. 

[  3.  But  if  tenant  by  the  curteiy,  or  tenant  in  dower,  grant  over  ^*H**  P^ 

their  eftate,  and  grantee  does  wafte,  the  aJJSgnee  ef  the  r$verjkn  ^be  ^f  ^.^*p. 

the  affignment  made  before  orafter  the  wafte  iotic)fikill  have  aftion  I'lnft.  301* 

of  wajle  agafnfl  tbe  ajfigneey  becaufe  the  friyitf  f|  defiretfUy^    Co*  -^-  P«  3 

***«•  5^  J  inWalker'i 

cafe^^F.  N.  B.  56.  (E)  S.  P.  For  one  cannot  hold  by  the  emtefy  but  of  the  bdr,  Itc— He  can 
brld  of.none  but  the  heir»  and  his  heirs  by  defcent.  Co.  Utt.  54.  a*  ji6.  a.— — .ifiif  *//'tf''  •/  ^ 
haroH  atiamt  ihefemt^  and  ftie  affigna  over  her  eftate,  wafte  Uct  for  him  againft  the  wife  \  for  tbe 
plaintiff  Bull  not  fuppofe  in  his  w|ir»  that  Am  held  in  dower  of  him  «»  affignatioiie  t  but  only  thai 
Ibe  held  iadowsr  of  hii  beri(age»    F.  K*  B.  56,  (£)  ia  tiitq^fr  OOIW  tbfre  (b)  ckfi  }1  £•}•  »!• 
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l^f,  b^^®"  [4.  If  UJii  for  life  grants  ever  his  cftatc  upm  andiikny  and  aAi 
Iroupht  *^^  grantee  commits  tvajtey  and  grantor  enters  for  the  condition  brbken^ 
asainil  the    he  Cannot  be  charged  for  the  wafte  cqmmitted  by  the  grantee*    30 


grantee.       £,.  3.  16.  b.  Contra  Co.  Litt  54, 1 

Andfoit  ^  J»'J 

is  in  cafe  of  tenant  for  yean.  %  Inft.  302.— -rS.  P.  and  the  place  waded  fliall  be  recovered. 

Co.  Littt.  54.  a;  (q)— -S.  P.  5  Rep.  la.  b.  in  Saondsri'i  cafe,  cites  30  E.  3.  16.  and  Fitzh. 
Wafte,  a6. 

[  5.  So  if  lefTee  for  life  makes  feofffnent  upon  condition^  and  feoffee 

commits  wafte,  and  after  leiTee  re-enters  for  the  condition  broken, 

a^ion  of  wafte  does  not  lie  againft  him  for  the  wafte  committed  by 

the  feoffee.  Qontra  39  AfT.  15-  by  Tank.  ] 

S.P.  Andfo       [  6.  MUJjeefor  life  or  years  ajfigns  over\\%  term,  and  after  Uikes 

it  is  of  mean  the  profits^  adlion  of  wafte  lies  againft  him  by  the  ftatute.     Co, 

aQignces;       Litt.  54.  1 

ire  action  ^^   -■ 

lies  againft  him  that  takes  the  profits  ;  but  this  is  by  the  ftatute  of  1 1  H.  6.  cap.  5.    For  in  that 

cafe  the  periior  of  the  profits  did  not  hold  tiie  land,  i  Inft.  302. 

Jf  trnontfor  l^fc  QT  ytori  doef  wajif,  andgf.o.ti  o^vet-  bis  eftate,  the  writ  lies  againft  him  who  did 
the  wafte/ and  not  againft  the  grantee  F.  K.  6.  56.  (A)— — S.  P.  but  if  the  wafte  be  done 
after  the  alienation  roadc^  then  it  lies  not  againft  the  tenant.  F*  N.  B  60.  (L}  but  fayS|  tamen 
quxre. 

Br.  Wafte,         ^  7,  If  l^g  j^Qr  life  and  for  years  after  his  deaths  commits  wafte, 
s!a^^*'^   and  dies,  his  executor  (hall  not  be  charged  for  it.     Contra  46  E.  3. 
31.  b. admitted.] 

[  8.  If  viUein  does  wajle  in  the  land  to  him  leafed,  and  the  lard 
tntersy  the  adion  does  not  lie  againft  the  lord  for  it,  48  E.  3.  19, 
b.  Co.  Litt.  54.  ] 

[9.  If  a  jointenants  do  wafte,  and  after  the  one  enters  into  religion^ 
wafte  lies  againft  the  other  alone.   49  £.  3.  5*  b.  ] 

?r.  Wafte,         [10.  It  ooes  not  lie  againft  tenant  atwilL  48  E.  3.  25.  ] 
pl.  ^2.  cites        r 

S.  C.  tliat  cafe  lies,  but  not  wafte.  '\{ tenant  ai  tviU  to  him  and  his  hetr^:,  according  to  th  cu/!om,  or 
cnotUr  tenant  at  tvill  cuts  tretty  action  of  tuufic  doe:  not  lie,  tut  trejpafi ;  per  Afcough  Juft.  which  was 
liot  denied  \>j  the  oth^r  juftites,  nor  it  is  not  exprcffcd  if  he  fhall  have  irefpafs  vi  &*  arms.  Br. 
TrefpaCs.pl.  147.  ci?es  :n  H,^.  36.— Br.  W.jfie,  },1.  88.  cites  S.  C— —Tenant  at  will  cut  dowr^ 
itrees,  leuor  brought  trefpafsvi  ^  armis  againft  him,  and  held  good,  and  judgment  accordingly.  4 
Le.  167.  pi.  271.  Trin.  59  EI4Z.  t.  B.  Walgrivc  v.  Somerfet.  Goldfb.  72.  pi.  17.  S.  C.  ac- 

cordingly, becAufe  otherwife  "he  fhall  have  no  a^ion;  for  wafte  is  not  maintainable.— -^ Co.  Litt. 
57.  a.  S.  K  and  cites  S.  C. 

It  lies  not  agai«ft  tenant  at  •wVAforfeyrfiJ/tpe  tuofie^  either  hy  common  law  or  byjlatuu,  Arg.  Show. 
315.  in  cafe  of  Cudlip  v.  Rundlc. 

•  s.  P.  Or  [  1 1 .  It  lies  againft  leffeefor  a  ♦  year^  though  the  ftatute  mentions 
?.^'f  .V  years.  Contra  f  48  E.  3.  25-  J 

30a.'  '  S.  p.  per  Brooke  Ch.  J.  by  the  equity  of  the  a^.  pi.  C.  178.  a.  Mich.  4  df  Mar.  Arp. 
fn  cafe  of  Hill  v.  Grange. — S.  P.  And  fo  though  beholds  only  for  29  weeks^  PI.  C.  467.  per  Plow- 
den,  in  his  notes  1\t  tht  end  of  the  cafe  of  %(&)n  v.  Studded 

-t*  It  lies  againft  ieifee  *fur  a  year|  aiid  fo  from  year  to  year.    3r-  ^^ft^f  V^^  5^*  ^^^ 
S.  C.         ' 

See  (Q^ )  f  12.  It  doe$  not  lie  againft  tenant  after poffdfiUty*  1 1  H.  4. 14.  b, 
ni. »— Br.  J 2  H.  4.  3,  b.  10  H.  6.  I.  for  the  inheritance  which  once  was  in 
%'tt    hhn..i8E.-3.32.b.] 

cites  45  E.  3.  25.-  S.  P.  Ibid.  pi.  loo.  cites  39  E.  3.  i6.  4  Rep.  63.  in  Hertakcn- 

lien's  cafe,  &♦  P.  cit«4  to  have  been  held  accordingly  1^  Wray  Ch.  J.  and  Manwood  Ch.  B*  m  m 

cafe  referred  <o  tkie«^  between  Moyle  aiid  Fiuci.-«4s.  P.  But  it  Uc$  agniuft  his  afOsnec*  »  iiau 

^01.       "  *  ^        »    .  .     .  .  ,      • 


Thei;>rohibition  of  wafte  lay  not  againft  ttnatTt  in  tail  a^es  psffilnlity  (whofe  ftate  was  created  by 
'9Bt  ia  law)  becaufe  the  original  eftate  was  not  puailhable  of  wade,   a  Inft.'  145.— >  See  tit.  Tail« 
after  poifibility  (L)  pL  2.  and  the  notes  there. 

r  13,  If  lejfeefor  lifej  renialnder  in  tail^  remainder  in  fii  to  the  F.N.  B. 

lejit  arc,  and  he  docs  wafte,  he  in  remainder  in  tail  (hall  have  J  ac-  ^^1+ Br.  ' 

tion  of  wafte,  Aough  he  himfelf  has  fee*   42  £.  3^  19.  %  50  £•  3. 3.  Waftlpi.s6. 

t),  Dubitatur  f  2  H«  4«  22.  b.  1  cites  s.  c. 

'  ^  -*  t  Br. 

Wafte,  pi.  60.  cites  S.C  where  Xhe  point  feems  fully  admitted*  ■  ■   ■■  Sc^  (F.  a)  pi.  2.  in  th« 
notes.  *[47ol 

[  14*  If  a  man  devifes  land  to  2  in  tailj  and  after  the  cne  devifee  Lands  werv 

dies  without  tjfiie^  by  which  the  reverfion  in  fee  of  one  moiety  re-  given  to  A. 

verts  to  the  heir  of  the  donor,  but  the  other  devifee  is  tenant  fot  t^g  i^'^.*')^ 

life  of  the  lyhole,  and  after  he  commits  wafte^  adion  of  wafte  lies  theirtwoho^ 

againft  him  by  the  heir  of  the  donor  for  the  one  moietym    M«  9  Jac.  ^"»  A.  ditd 

B,  between  Manning  and  Manning,  per  Curiam.  ]  I^d*?he  re-' 

mainder  of  the  half  tevptei  to  the  donor.  He  brought  wafte  againft  B.  of  houfes  and  lands  to  him 
demifed,  and  agreed  that  the  writ  was  good  ;  but  it  was  queftioned  if  the  count  fhall  be  general* 
or  of  a  half  oiily,  no^wichftanding  tbac  both  were  tenants  in  common  of  the  reverfion.  a  firownU 
1 3 J.  Mich.  9  Jac.  C  B.  Mallet  v.  Mallet. 

15.  Statute  of  GbuceJleTy  6  E.  I.  cap,  5.  enajts.  That  a  man  Koaaimdi 
from  henceforth  Jball  have  a  ♦  writ  of  wafte  in  the  chancery  againjl  wafte  Uy 
t  him  that  %  holds  by  law  of  England^  ^^^  J 

Gloutefier  hut  ngainji  ttnuni  in  diiwir  amt ^uar/SiHt,  and  hy  tbeji^itute  a^on  of  wafte  \S  pxtn  againji  tenanf 
ly  tbt  curtefy  te^ant/vr  urm  of  lift  and  tenant  for  term  of  years.  Br.  Wafte,  pi.  S3,  cttes  z  i  H.  6.  38. 
•^.^-Lorci  Coke  fays  a  reafon  is  required,  tb^it  feeing  as  well  the  eftaie  of  the  tenant  by  the  curtefy^ 
^s  the  tenant  in  dower  af/B  created  by  adt  in  law  ;  whei  ol'orc  the  prohibition  of  wafte  djd  nor  )ie  ^ 
well  againft  the  tenant  by  the  curtefy  as  the  tenant  m  dower,  at  the  common  law  ;  and  the  reafon 
is  this,  for  that  by  having  of  iffiH  tluftatt  of  ttna*ti  by  tbr  curt'fy  it  orwmlly  creaitd^  aod  yet  after  that 
kt  fball  dt  homage  /tiene'tn  the  right  of  his  wife,  which  proves  a  larger  eftate  >  and  feeing  at  the 
creation  of  his  eftate  he  might  do  wafte,  the  prohibitiuu  of  wafte  lay  not  againft  him  after  his  wife's 
deteafe,  but  in  the  cafe  of  tenant  in  dower»  Ihc  is  puntlhahle  of  wafte  at  t)ie  firfi  crracion  of  her 
eftate.  %  Inft.  145.  ■   ,  But  %  }nft.  299.  fays  that^t  the  common  law  W40e  >vas  punilhable  in 

^  perfons,  (viz.)  tenant  in  dower,  tenant  by  ttie  curtefv)  ai\d  the  goardian^  but  not  againft  tenant 
for  life,  or  tenant  for  y*;ars ;  and  the  reafon  of  the  divei  fity  was,  for  that  the  law  created  their 
eftates  and  intereft,  and  therefore  the  law  gave  againft  them  remedy  t  but  tenant  for  life  and  foi- 
years  came  in  by  demtfe  and  leafe  of  the  owner  pf  the  land,  3cc.  and  therefore  he  might  in  his 
fiemife  provide  agaittft  the  doing  of  wafte  by  his  lefl'ce  1  and  if  be  did  not,  it  was  his  negligence 
and  default. 

*  Neither  this  a  A,  nor  tlie  ftatute  of  Marlbridge,  doth  create  new  Iciod  of  waftes,  but  give  new 
remedies  for  old  waftes»  and  what  is  wafte  and  what  nvt,  muft  be  determiued  by  the  common  law. 
a  Inft.  300.  JO  I. 

f  If  s  Sivo  jointenants  for  years  or  for  life*  and  one  of  rhem  does  wafte,  this  is  the  wafte  of 
them  both  as  lu  the  place  wafted|  notwithftanding  the  words  of  the  9A  are  (him  that  holds)  « 
Inft.  301. 

X  Here  tenant  by  the  cnrtefy  is  named  for  a  caufes.  ift.  For  that  albeit  the  common  opinion 
was,  ttat  an  nation  of  wa^e  did  lie  againft  him,  yet  fome  doubted  of  the  f»me  in  refpecl  of  this 
word  (tenet)  in  the  writ,  for  that  the  tenant  by  the  curtefy  did  not  hold  of  the  heir,  but  of  the 
lord  par.imuunt ;  and  after  this  a^  the  writ  of  w;ifte  grounded  thereupon  doth  recite  this  fta* 
ture.  adly.  For  that  greater  nepaltks  were  inflicted  by  tliis  9£t  than  were  at  the  common  law. 
a  Inft.  301. 

Or  ♦  othertvife  for  term  of  ttfe^  or  for  term  of  year t^  9r  a  woman  •  A  icffee 
+  in  dower.  -fe^'T- 

'  Uftyer  lor 

anothr  tnWs  iff,  is  within  the  words  and  meaning  of  this  law,  and  in  this  point  this  a£l  introducef 
that  which  W.1S  not  at  tt^  comnwn  law.  1  Inft.  301. 

Feme  hjftt  fa*-  lift  taka  hujhand^  the  lujb.inadcet  %»afti,  the  wi/»  ^Vl,  the  hufhand  (hall  n^t  bfpm* 

nj/bsd  by  thift  law ;  for  (lie  words  of  this  aA  be  (a  man  that  holds.  4c«  for  life)  and  tke  hulbanl 

X  I  4  heW 
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held  not  for  l|fo  I  torh^wu  feircdbut  In  the  licb&of  his  wifii^aiidtli*  eftat«  wasiahu  wUs.  « 
Inft.  ^ox- 

He  chat  b«tb«a  «/tattf§r  £/*  fy  cMVtytmct  dt  ih$  tommm  lam,  or  by  Umkuim  of  if 4^  la  m.  XitDMsX 
^Miin  ^ic  toote.  1  Inft.  30s. 

Tcntnt/or  jrtfrf  ff  n  iwMiy,  3d  or  4th  |)art«/ra  inM^ifi^  it  wichia  tbit  aft  1  tnd  £»  it  is  c»f  a  C«Dan( 
by  the  eunejjf,  or  other  t«naot/o>-  hft  of  a  Mitfy,  Ico.  » ln£L  301. 

f  This  IS  to  be  luderilood  of  all  the  5  kinds  of  dowers  whereof  Littleton  fpeaks^  vix* 
dower  ol  tBmmm  kruff  dower  iy  tht  t^^Jamh  dower  ad  ofiimm  tc^kJUr,  dower  sat  affa^  ^^urUt  wd 
dower  d§  ia  phiii  btak  i  and  againft  ill  theie  the  aflion  of  wtfte  did  Ue  at  the  comnioa  Uw*  s 
Xnft.  303. 

]f  tenant  in  dnnw  he  ^e  wMory  and  a  ecfytoUtr  thereof  emmits  wa/Uf  an  a/ftte  of  wafie  bH 
pgainft  tenant  in  doWer.  a -loft*  303* 

r  Ay  I  1  16.  Where  tiuants  in  cmmon  zstfct  lifi^  the  one  fiudl  npt  have 
Br.Tref.  ^'p^  <^  trees  cut  againft  ^e  other,  but  fiia]l  have  wafte  piro  m^^ 
paft^  pl.*  vifos  thoifgh  they  are  only  tenants  for  term  of  life,  &c.  hue  the  cae 
si7*citet  n)ay  have  uefpiosof  corn  cut  againft  the  tather*  fir.  Wai^e,  pL  79; 
^^  cites  21  £•  3.  ^9.  ' 

17.  One  C9parctnir  befon  partiikn  makes  feoffinent  tp  aootherf 
and  one  of  them  does  wafte  in  the 'tfeesi  wafte  lies.  |X  flep.  49.  a«' 
in  Liford*s  cafe,  cites  29  £•  3*  19.  -    - 

Co^m  i8.  If  a  man  takes  upM  bim  U  bt  gtunriiau  tf  the  beir  ^W.  N* 

^rbtribi  wbfrs  bt  ts  n§t  guardian  rfrigbt^  and  be  occupies  and  receives^  &c« 
ta^LeL  ^^  ^"^  txtt^  bfjbatl  bi  cbarged  in  affimt  ffwaftgAi  he  does  Waile, 
.iSaSr     BnWafte,|>Lj4a.ciW3aH,6:7.  ^   '    ' 

IB  bit  OWK  *  f 

0/t,kc.  ibid. 

19.  If  one  ifarx  tt^#,  and  ajigm  over  bis  Umty  yet  the  aSion  li^ 
agaii^ft  him  to  recover  the  place  wafted»  Br.  Flisadings,  pL  6*  citn 
24H.  8. 
Ibid,  in  the  20.  If  guardian  in  cbivalry  grants  over  his  eftatc  Jto  one]  wha 
tbZ^T  ^'^^^  yf^Cy  the  writ  of  wafte  (hall  be  brought  agajnft  die  grantee^ 
fays,  fee  ac-  and  not  againft*  the  guardian,  and  it  is  not  like  to  ttnant  in  dower>  oi 
toTvWnrjyn  by  the  curtefy.  F.  N.  B.  56,  (A) 

£•  3'  '3*  43 

B.  3*  IS'  4'  ^'  3*  ^3*  4^  ^*  3*  ^'*  4^  ^'  3*  '9*  '*  ^'  4*  4*"  ■  '  'At  the  common  law,  if  the 
guarJiftn  en  tfmli  bad  aj^mulover  his  cftace  and  incereft,  the  heir  thould  iiave  had  an  action  of  waftd 
/or  wafte  done  after  the  aiiSgnment  againft  the  ^Jigna ;  for  he  wasgtutfJiM  infuiu  and  fo  within 
^be  rule  of  the  common  law.  a  JjiH.  300. 

But  Co.  21 .  But  if  the  guardian  does  wafli  and  tben  grants  over  his  eftate^ 

Xitt.  $4.  a.  the  writ  lies  againft  him  who  did  the  wafte^  and  not  againft  the  gran* 
(k).scon.    ^^  Y.  N.  B.  56.  (A). 

Thac  if  a  guardian  of  a  ward  does  wafte  and  affigns  over»  a^ion  of  wafte  lies  agsunft  tlie 
^gnee. 

%t.  The  heir  at  full  age  (hall  baire  an  aSion  of  wafte  againft  tb$ 
iirig*s  committee^  tic.  F.  N.  B.  59.  (E). 
CaLttt.42.      23.  A  writ  of  wafte  ihall  be  maintainable  againft  one  upon  a  Uafi 
^(s)  made  to  bim  until  be  befromeiidu  a  bomfic^y  and  the  vrrit'ihaU  fiip* 

pofe  quod  tenet  ad  temnnum  vita,  F«  N.  B.  6o«  (N)« 

244  If  the  beir  bad  fronted  bis  re>verfion  expeHant't^  an  f/hta  «• 

,    dctver  or  by  the  eurtejy^  the  grantee  mould  not  have  had  an  jkfiioa 

of  wafte  againft  tenant  in  dower  or  by  the  turtd^  at  th^'ccni* 

|npQ  law^  tor  that  the  privity  was  deftioyed}  tbaxwp  tbe  gnntee 


in  an  adton  Qpon  the  ftatute  of  Gloaccfter  recites  die  ftatute.   2 
Inft.  301. 

25.  Tenant  by  the  curte(y  or  other  tenant  for  life  mahs  a  Uafi  fit 
t             jtariy  he  in  the  reviffton  confirms  ity  tenant  hj  the  curtefy  [does 

waft  and]  dies,  an  ii^ion  of  wafte  lies  agalnii  the  leflee.    a  Inft. 

26.  A.  made  zfo^ffment  in  fee  t§  thiufe  $f  blnMfand  bis  wi/e^ 
find  to  his  heirs^  there  were  nmUrw9&ds  on  the  lands  which .  were 

'  mfualh  cut  at  21  years  erowth}  A.  faffind  them  t9  grow  25  fears^ 

and  then  died\  per  tot.  Cur.  this  ihall  bind  the  wife ;  for  where  the 
I  |aw  limits  a  time  for  tenant  for  life  to  fdl  underwood,  if  it  be  not 

i  ielled  in  that  time,  it  ihall  not  be  fidled  by  a  tenant  for  life  after* 

I         **  wrards,  but  itihall  be  wafte.   Godb.  4,  S*  pl- 6- Hill.  23  Elis.  C.  B. 
;  Anon. 

27.  If  tenant  in  tml  grants  all  his  eftatp,  bis  grantee  is  difpunifh*  ^  P-  Ait* 
:              able  of  wafte }  fo  fiidi  graniu*s  grantee  is  alfo  diflipuniihable;  per  ^f^^^* 

I  Clark  J.  3  Le.  I2i«  pL  173.  Trin.  27  £Uz.  B.  R«  in  an  aoonimous 

cafe. 

;  28.  B.  kjfufeir  fears^  the  reverfien  U  A.  in  foe  \  B.  etShned  all  his  ^'•^for 

ierm  and  intere^  ie  J.  S.reforvingiHtrees  growing  andbeing  00  the  £^?£^ 
lands,  and  afterwards  he  committal  wafte  in  cutting  down  the  treesi  i^tr  Ku 
A.  *  brought  an  a£Hon  agatnft  J.  S.    It  feemed  agreed,  that  if  the  leafiCor 
jrefervation  was  gooc^  then  the  adion  would  lie  agamft  the  af-  ^|^^ 
iignee  \  but  to  prove  it  void,  it  was  infifted  that  what  a  man  can«  Y^tmmu 
pot  grant  be  cannot  referve;  fothat  bccauie  die  leflee  could  not  Mgtkr^ 


grant  the  trees  he  cannot  referve  them.    As  to  the  point  of  law  ^ZT'uL 
the  Court  was  divided.    GoIdOh  63.  pi.  23.  Trin.  29  Eliz.  f  Forf-  ^i^ub 

ter's  cafe.  done  in  ftl« 

ling  down 
the  troes,  the  a^«m  of  wafte  !s  maiotainable  jq^auift  the  affignMf  for  as  to  tiM  leflbr  tbef  are  not 
fevered  from  the  land,  t  Inft.  jot. 


3S1.  S. 

5  Rep.  1 2.  h.  Trin.  41  EUz.  in  Sannders's  cafe  as  adjudged  ^afcb.  18  Eliz.  C  B.  chat  the  afUon  waa 
well  niaincamable  againil the affignee;  becaufe  the  exception  was  utterly  void.  ^f  Ano'X 

29.  Leffie  for  years  of  lands  heugbt  trees  untb  liberty  t$  cut  tbem 
$ewn  within  00  ]^ars»  Afterwards  die  leffie  beugbt  tbe  inheritance^ 
and  devifid  to  bit  wfofor  lifoy  remainder  to  tbe  plaintiff  in  feoy  and 
'made  bis  wife  executrix  anddid ;  Ihecut  down  the  trees  $  adjudged^ 
^t  an  a£hon  was  maintainable;  for  thoueh  the  trees  were  once 
diattels  in  the  leflee,  yet  by  purchafing  the  inheritance  they  are  agai% 
united  to  the  land.  Ow.  49.  Pafch.  36  Eliz.  Anon. 

3c.  If  leflee  for  100  years  grants  part  of  bis  term  to  another  and 
be  commits  wafte  die  afiion  uaU  be  brought  againft  die  firft  leflee. 
^rownl.  239.  Anon. 

31.  Leffee  for  years  makes  2  te^  tf  one  moiety  f#  i£  and  of  the 
fther  moiety  to  J3.«..-^A.  does  wafte»  the  aftion  fliall  be  againft 
|x>di;  for  the  wafte  of  one  is  t)ie  wafte  of  the  other.  Brownl.  238. 
Anon. 

32.  Tenant  fir  Bfe  vniboui  isnpeaehmta  ^ftaqfie  Uafes  fir  feare^ 

ir  qd)crwiib|  atyd  Ifjprcc  l^yev^c^^nM^  ^raft^  ^lDmattnder 
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In  fee  fhall  not  have  a£lion  of  wafte;  for  this  leafe  was  derlred  out 
of  the  ellate  for  life  privileged,  and  if  wafte  lay  it  ifaould  be 
brought  againft  the  tenant  for  life  who  made  the  leafe,  and  he  was 
difpunifliable.  Jo.  6i.  pi.  2.  Mich*  22  Jac.  C.  B.  in  cafe  of  Braj  r. 
Tracy. 

33.  A  condition  in  a  Uafe  was  not  to  do  wafte.  It  was  ruled  diat 
this  condition  exttnds  to  the  ajfignu  without  namin?  him,  and  that  as 
inherent  to  the  land.  Clayt  Rep.  126, 127.  pi.  115.  mardi  1647,  be- 
fore Gcnnin  J.  Ward  v.  Waddin^on, 

(S.  2)  Againfl:  whom.     Executors^  &c^ 

$.  p.  2  Init  j»  WT  A  S  T  £  lies  againfl  om  exicuior  alone  without  naming  Us 
30ft,  V  V    companion,  if  the  wafte  was  done  by  him  alone,  D.  90,  pU 

6.  Mar^p  cites  3  £.  Wafte  3. 
S»P.  a  Inft.       2.  li  termor  does  wajie^  and  makes  executors,  and  dies,  the  adkxi 

pfadm?ni.^  ofw^j/?^  IS  loft  5  i^i'xtdois  not  lie  againft  the  executors^  but  for  wafle 

i^racprs.^  done  by  themfelyes,  and  not  for  the  wafte  of  the  teftator^  for  it  is  as 

S.  P.  Went,  trefpafs  which  is  an  a£Uon  perfonal,  which  dies  with  the  periba.    Br« 

Off.  Excc^  Wafte,  pi.  138,  cites  23  H.  8. 

S.  p.  Co.  Litr.  53.  b.  (g) — Bat  Brown).  2^9.  Anon,  fays^  that  an  action  of  wafte  lies  agaiaft  exe« 
cu*ors  for  wa^  conimictoii  by  teftator. 

S.  c.  3  Mod.  3,  Executor  d^fon  tort  of  a  term  is  chargeable  in  wafte,  3  Lev.  3^. 
ji.?!  r/    ^*^^'  33  ^^'  ^'  ^*  ^»  Mayor,  &c,  of  Norwich  v.  Johnfon. 

It  was  obje6!ed  in  error,  tbat  if  the  plaintiff  is  intitled  to  this  aAion»  it  mud  be  by  the  ftatute  of 
Glouceftcr ;  *  but  that  it  will  not  tie  againil  the  defendant  even. by  that  ftatute,  becaufe  the  adlion 
is  thereby  given  againft  the  tenant  by  the  cnrtefy*  in  dower,  for  life  or  years,  and  treble  da. 
inages,  &c.  and  that  the  defendant  is  neither  of  thefe ;  and  that  it  being  (b  penal  a  law,  Ihall  be  tak«i^ 
Ari^ly.  But  per  Cur.  This  i$  a  remedial  and  yet  a  penal  law*  and  therefore  Ihall  have  a  favour- 
able conftru^Qu.  And  the  judgment  was  affirmed.— '•p-Combt  7.  S.  C.  apd  judgment  affirxiuiU 
accordingly. 

*[473] 

t  This  is 

iE)inj^  f  [T]  jit  what  Time  it  may  be  brought,  Impcdi^ 
Foi.  829.  ments  of  the  Adion, 

s.p.  For      [  J.  T  F  leafe  be  madey^r  life^  the  remainder  for  yeqrsy''^  adlion  pf 

the  reco-  1  ^^Ite  lies  againft  lefl'ee  for  life,  notwithdanding  the  remain- 

very  there-  *,-.  ^P...  ',  V-r»^°       a^t- 

in  fliaii        dcr  for  years ;  for  demuiinus  non  curat  l^x.  40  l,.  3. 17*  Co^Litt, 

not  dcftroy     54.] 

the  term 

for  years.    «  Inft.  301-— — -F.  N.  B.  59.  (H)  cites  S.  C— — •  Remainder  in  f«e,    Ca  Litt. 

54-  a-  (0 

But  in  fuch  r  2-  But  if  thpre  be  leflcc  for  life^  remainder  for  Ufe^  aSion  of 
cafe  an  in.  wafte  does  not  lie  during  the  continuance  of  the  mefne  remainder. 
juM^n  hat    . 8  £   J,  i6.  Contra  ♦50  E.  x.  4.  ] 

been  grant-   t         •  •>  J  j   -r-  j 

ed  out  of  chancery.  Mo.  554.  pi,  748.  Pafch.  41  Eliz.  by  L4.  Keeper  Egerton.  Anon. 

•  Br.  Wafte,  pi.  56.  cites  S.  C.  where  Pcrfay  held  it  did  not  lie ;  but  Belknap  contra.  But 
Brooke  fays  that  the  lave  at  this  day  fcems  to  bfc  ivith  Pcrfay*— a  Inft.  301.  fays  it  does  not  iie, 
bv'caufe  thv  eftate  of  him  in  the  remainder  would  be  deftroyed, 

*  [3.   5« 
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,  [3.  Sa  if  lefleefor  Ufi  be,  the  remainder  fir  Ufty  the  remainder  S.  P.hclil 
\nfee  to  another^  he  in  remainder  fhall  not  nave  a£tion  of  waftea^  Jv^Trw 

(;ainft  the  firft  kflee,  during  the  continuance  of  the  remainder  for  92.b.Micb^« 
ife.    Co.  Litt.  5+.    Contra  27  E.  3.  87.  b.]  35  *  i^ 

£iiz«  C«  B* 
Paget*s  cafe,  alias,  Paget  v.  Cary-**S.  P.  by  Perfay  ;  bat  Belknap  contra  Br.  Wafte,  pL  56.  cites 
$0  £.  3.  %.  and  Brcxike  fays  the  law,  as  it  now  Is,  is  with  Perfay.— *F.  N.  B.  58.  (C)  fays  that  it 
lies  nocwithHanding  t  and  at  59.  (H)  (ays  it  appears  by  the  regifter  that  the  writ  is  maintainable^ 
chough  the  mean  remainder  for  life  be  between  the  tenant  for  life  and  him  in  reverfion.  But  it  is 
faid  in  the  new  notes  there  (a)  fee  Br.  Wafte,  56.  contra  48  £.  3.  16.  50  E.  3.  4.  ix  B.  3.  3.  9* 
Perk.  S.  7  H.  6. 36.    Nota  bene.     ■■  For  ifheibould  have  a^ion  againft  the  driX  leflee,  then 

the  eftat«:  of  him  in  remainder  ibould  be  *  deftroyed ;  and  fuch  conftru^tion  muAbe  made  to  pre* 
fervethc  cftate  of  a  ftranger,  who  is  in  no  fault ;  but  if  remainder-man  for  life  dies,  then  the  waf|9 
is  punifbable  as  well  before  as  after  his  death.  2  Inft.  ;oi  —— *S.  P.  accordingly,  5  Rep.  76.6* 
77.  a.  Mich.  35  8e  36  Eliz.  C.  B.  Paget's  cafe.  '  ■  So  if  remaimier^mofi  for  liftfurrtndtrs  his  cftateCohim 
in  the  remainder  or  reverfion  in  f%e.  5  Rep.  76.  b.  Mich.  35  &  36  Eliz.  C.  B.  in  Paget's  cafe. 
.And  F.  N.  B.  58.  (C)  in  the  new  notes  (b)  fays  fee  20  H.  6.  36.  Th^t  wafte  does  ..ot  lie  till  after  the 
death  or  furrender  of  the  particular  eilate ;  and  cites  Co.  Litt.  59.  a.  and  Co.  Litt.  54.  a.  (t)  fayp, 
that  where  it  is  faid  in  the  Regifter.  and  in  F.  N.  B.  that  wafte  doe«»  lie,  it  is  to  be  nnderftuod  after 
the  death  or  furrender  of  the  mean  remainder. 

But  though  he  that  has  the  inheritance  cannot  have  aAion  of  wafte  during  the  life  of  the  remain- 
der-man  for  life,  yet  it  was  refolvedthat  he  may  feife  timber- trees  cut  down  by  the  tenant  for  life; 
and  alfo  that  a  croyer  and  converfion  would  lie  fur  all  of  them,  though  he  never  feifed  parcel  of 
tJiem  ;  for  by  the  cutting  them  down  an  abfolute  property  is  vefted  in  the  pl«intitf,  unlefs  they  had 
been  cut  down  for  reparations,  and  fo  employed  in  convenient  time.  All.  81,  8z.  Mich.  24  Car. 
B.  R.  Udall  V.  Udall.  ■  S.  C  cited  by  Ld.  C.  Nottingham,  z  Show.  69.  in  cafe  of  Abrahal 

y.  Bnbb.  -S.  C.  cited  per  euinlem.  2  Freem.  Rep.  54.  in^S.  C.  and  that  Roll  was  of  opinion,  that 

an  adlion  of  trover  would  lie  for  the  reverfioner  againft  tenant  in  tail,  after  pollibility  of  ilTue  ex- 
tindl ;  and  he  declared  he  was  liimfelf  of  that  ppinion,  becauijt  he  had  only  an  impunity  if  he  com- 
flitted  wafte,  but  no  intereft  in  the  trees. 

*  S«  P.  IQ  Hep*  44.  b.  in  Jenning'scafe,  cites  1 1  E.  3.  tit.  Refceipt,  118.  S.  P. 

[4*  But  if  leflee  for  life  be,  the  remainder  for  life,  after  the  death  Mo.  387. 
ff  the  remainder  a£lion  of  wq/fe  lies  againft  Icflcc  for  wajle  com-  ^^'  ^^' 
fitted*  during  the  continuance  of  the  remainder.     Contra  50  £•  note^topU 

3.  4.  J  3 So 

where  a 
/e/tfe  was  made  for  yiart,  remainder  for  ^ftt  the  rcpk-ihider  in  fee  ;  lelTee  for  years  does  wafte.    The  lef- 
fee  for  life  in  remainder  dies.    T\\c  remainder  in  fee  (hall  have  wafte,  for  wafte  done  during  the 
|n«;io renjainder  for  life.    Mo.  x,b. pi*  64.  Mich. 2  Eliz.  Anun.  ^{inA'^ 

[5.  If  zfeme^  leffee  for  life^  takes  baron^  and  after  leffor  confirms  Co.  Litt. 

the  ejiate  ^  the  baron  to  have  for  his  life\  by  which  the  baron  has  f?'**^^**** 

a  reverfion  for  life ;  yet  if  wafte  be  committed  after,  the  aftion  lies  haron  him! 

agamft  baron  and  feme,  and  this  reverfion  is  not  any  impediment,  feif  did  tho 

17  E.  3.68.  b.]  wafte  and 

the  wrong, 
and  therefore  ftiall  not  exci)fe  himfelf  for  doing  the  wafte,  in  refpeA  chat  he  himfelf  has  the  re- 
mainder. 

[6.  If  leflee  yjr  Ufe^  and  for  a  year  afier^  commits  wafte,  a£tion  Defendant 
pf  waftcJies  againft  him.     39  E.  3.  25.  b.]  pleaded 

leafe  was  to  him,  his  heirs,  ami  aj/ignsfor  liftj  and  a  year  after,  and  demanded  judgment  of  the  writ. 
But  Thorp  faid,  that  in  this  c^fe  the  piaintitf  could  not  have  other  writ  than  what  he  had,  and  that 
defendant  might  five  his  cftate  by  proteftation;  and  fo  he  did,  and  pleaded  nul  wafte  done,  prift  • 
and  the  others  e  contra.    Br.  Wafte,  pi.  loi.  cites  S.  C.     .  Theloal's  Dig.  of  Writs,  'lib.  o' 

cap.  7.  f.  7.  cite*  S.  C.  •        .  y. 

[7.  If  a  man  leafes  for  life^  and  afier  grants  the  reverfion  for  For  he  > 
yearsy  and  after  leflee  for  Ufe  commits  wafte,  no  aftion  of  wafte  lies  *»»"™f«5*^  *«« 
againft  \{\m  for  the  reverfion  for  years,     H.  jo  Ja.  B,  between  aw^yfhe 
f  oyne  and  Dockwra,  per  Curiam.    Co.  Ljtt.  54.  [a]  ]  '  reverfion, 

,  in  rclpcA 

whereof  hp  is  to  maincafa  the  a^ioo.    Co.  Litt.  54.  a.  Ibid.  273.  a. 

f8.  But 
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Brownl.      .    {'g.  J^f  if  a  man  leafes  for  life  6r  yiarsy  and  tfiir  gfMCU  0  Ude 
^^^^^^    *o  commence  after  the  end  of  the  firji  eftate^  zd&an  lies  agamft  tJo^ 
ly.  AooaT    firft  leflee,  notwithftanding  this  future  intereft.     Co.  Litt.  54.'  [a} 
and  the  term  fhall  be  fiived  in  this  cafe.] 

9.  In  wade  by  an  abbot  againji  tatantfor  life  of  the  ka/i  of  his 
predicejfor^  it  is  a  good  plea  ikat  f.  prodtceffor  of  the  plaintiffs  and 

'  the  CQvent  by  deedy  which  h«  (hews,  granted  the  reverRon  toiil^m  N, 
for  term  of  his  lifey  to  vjhich  the  firJi  tenant  attonudyne  then  being 
tertentnt,  which  fV.  N.  is  yet  in  full  life}  for  where  there  is  a  mefn^ 
remainder^  0,  rrcerfionfor  life^  there  he  who  ha»  the  fee  0»all  not 
have  wafte;  for  then  he  Oiall  recover  the  land,  and  defeat  the  mefiie 
intereft,  which  fhali  not  be  futFcred^    Br.  Wafte,  pi.  1 1 1«  ekes  5 

H«  4*  8*  9* 

10.  \i  feoffee  of  land  upon  condition  b?^  an4  ^feoffor  enters^  and 
does  trefpafsy  ana  afterwards  the  io/:dition  i$  brojUny  and  die  ftiffoir 
entersy  yet  the  feoffee  ihall  have  an  a£lion  of  trefpaft  againft  die  fe« 
oflbr,  notwithftanding  that  he  jiath  not  the  land  wherein  the  tref* 
pafs  was  done;  caufa  patet.    Perk.  S.  97. 

y.K.B.  I'*  Where  a  leafe  is  made  to  the  hujband  and  wife  for  life  or 

£9  (I)  in      years,  there  the  wife  fliall  not  be  punifbed  after  the  death  of  her  hvf* 
ot«\hcl!^  band  for  wafte  done  by  the  hujband.  F.  N.  B.  59.  (I> 

f  1)  fays  fee  the  contrary  Kelw.  x  13*  1 9  £*  3*  Breve  X46.    But  11  H.  4;  3.  per  Cur.  19  H.  6*  5.  feem 

to  accord. 

&  if*  leafe  !*•  If  a  man  leafes  to  A.  during  the  l^e  of  B.^  remainder  f# 
be  matie  /o  bim  during  the  life  of  C.  if  he  commits  waKe>  an  a^on  of  wafte 
Iw/thfre-   ^^  ^®  againft  him,    Co.  Litt.  299.  b. 

inaiader/9  A.  for  the  lift  ofB,  if  A:  does  wade,  an  a^on  of  wafte  doth  file  againft  him ;  for  th9 
wrong-doer  hath  both  the  efUtes  in  him  2  and  of  tiiac  opinion  was  Sir  James  Dyer  Ch.  Juft.  of  C 
B.  Fafch.  z8  £hz.  a  Inft.  301; 

r  J  y  r  1       13.  Leafe  for  years  or  life,  remainder  to  a  baron  andfemi  in  Jpe^^ 

*•  ^'  ^  "*  cial  tail.     Lejfee  does  wajiey  and  the  feme  dies  without  ijjiie*      I'be 

fcid  rtiaTi?  ^^^^  'l^^'l  f*o'  maintain  any  a£bon  upon  the  ftatute.    Mo.  18.  pi. 

the  ramiin-  64.  Micb.  2  £liz.  Anon. 

der  be  li- 
mited over  fo  i^  har9m  and  bit  beirs^zn^  the  feme  dies  after  the- wafte  done,  the  baron  (as  he  ap* 
prehends)  (hall  have  a^ion  fprthis  wafte  done  m  the  life  of  his  feme,  becaufethe  eftateof  tenant 
hi  vmI  after  poHibiLity  is  dn^woed  in  the  inhcriunce.    But  Dyer  denied  it.    Mo.  i8.  pL  64.  Micb* 
%  Bliz.  in  an  Auonyonous  cafe. 

^«f/ other-        14.  LefTor  covenants  with  leflee  not  to  bring  aSlion  ofwcfie  dur* 

wife  it  is  ing  %  years  againft  him,  and  after,  during  the  2  years,  lefiee  does 

]^kM  a"*  wafte  i  leflbr  may,  after  the  expiration  of  the  2  years,  bring  aftion 

^fjor%  of  waff  e  for  the  wafte  done  within  the  2  years;  for  the  covenant 

yan,  tiif-  ]s  no  difpenfation  as  to  the  wafte^  as  it  was  /aid,  but  with  his  com* 

HH^a'-  P'**^^  dunngthc  2  years-    Mo.  18.  pi.  64.  Mich  %  Eli*.  Anon. 

for  there  he  has  difpenfed  with  the  waftoi  and  noc  with  the  ac^n  only.    Mo.  18.  pL  64.  MiJ^ 
a  Kliau  Anop. 


DtA.  72.  pi. 

5a.  S.  C.  ' 


f5.  Leflee  for  life  without  in^achnunt  of  wafloy  leffii  and  re^ 

,.         n^.rjioner  join  in  a  leafe  for  years -y  leflee  is  difpunlftiame  of  wafte 
Kcor  mg.    jyj.j       ^jjg  jjjTg  ^f  jjjg  j^j^^^  f^j.  jif^^  jjy^  jjftg^  jjjg  i^^  be  is  pu- 

xnftiapie  I  fbf)  ^  liytT  aqd  Bf owft  fiudg^  tbou|^  ^  firilit  fiiould  h% 
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€ii4 tobe  the  leafr  ^tenant  for  life,  and  the  confirmation  aflilm  in 
reverflOO,  yet  by  iuch  death  it  is  altered  into  another  nature,  and 
(hall  be  (aid  theleafe  of  him  in  reverfion.  Mew  72.  pi.  196.  Trin» 
6  JLIIz.  Nudigate's  cafe. 

16.  A.ieifi^  in  fee  makes  leaftfor  years^  and  afterwards  conveys  cro.  J. 
the  reverfion  to  the  Mtff  rf  himleff  for  life  without  impeachmini  of  ^38.  pi.  4* 
waftcy  remainder  in  iee ;  Icflec  for  years  commits  wafte  j  he  fliall  fh^^jg^^^ 
not  have  die  privSegc  to  be  difpuniihed  of  wafte,  but  after  the  death  upon  xbo 
of  him  in  reverfion  for  life  he  ihall  be  puniihed*    Jo.  51.  pi.  2.  poincofa 
Mich.  ^^  Jac.  C.  B.  Bmy  r.  Tracy.  "S^^A. 

remainder  for  life  without  impeachment  of  wafte  to  B.  remainder  in  tail  to  C.but  fays  nothing  of 
the  conveyance  fubreqoent  to  the  leafe  for  ye^rs.  The  Court  held  that  the  plaintiff  Ihould  reco- 
ver ;  for  iboiigb  in  the  life  of  B.  the  termor  by  hisaffent  might  have  committed  wafle,  and  he^had 
HOC  been  puniihable  afterward^,  yet  when  he  is  dead  he  that  committed  the  wafte  hat  done  i:toth» 
difberifon  of  him  in  remainder^  and  it  is  all  one  as  if  it  liad  been  done  after  the  deaUi  of  tenant  &r 
life.  I. Win.  79.  Pafcfa.fti  Jac. C.  B.  »ljoriiatur.«»lbid.  86.  Triu*  %z  Jac«  adjad|;^d for tb# 
flainci£ 


•f-rU]    How  It  fliall  be  brought.     In  what  Cafes  \i^^m 

^     ••  *     *L    Ct       7  Rollis(F| 

in  tbe  Tenet p  see  (s)  pi! 

{i.  f  F  lellee  for  Ufi  iut  wafit^  and  grants  his  efiate^  yet  aSion  L'  ^)  pu 

^  lies  againft  him  }  in  the  tenet.     40  £.  3.  33.  b.  41  £•  3.  7^  4.^— - 

123.    The  reafon  is  there  given,  becaufe  it  is  the  form;    (But  it  Br. Waft 

feems  the  reaibn  is,  becaufe  otberwife  h:  Jhallnot  recover  the  place  pi* 33.   ' 

wafied.)  46  E.  3. 25.  h.     48  E.  3.  19.  b.  Contra  43  E.  3.  i6.1         S-  P;  citee 

^         43  ^"  3*  ^ 

— -♦  Br.  Waft,  pL 47.  citet46  E.  3. 15/— It  (ball  be  in  the  tenet  during  the  ierra.    Br.  Walle^ 

pt.  51.  cites 4a  £.3.  iS.  perTiachden.«-S.  P.  Theloal's  Dig.  of  Wn't^lihw  to.  car.  acf.  xo.  citet 

.40  £.  3.  ^|a4i  £•  3*  33*  4S  E.  3«  15.  and  48  E.  3. 19.-—-.S.  P.  N-caufe  in  the  eye  of  the  law  i)e|« 

•ceiiant  as  tothe  a^ion  of  jvafte;»  9"^  zgainft  him  that  was  the  wrong-doer  did  the  a^i^on  4PCnM^ 

whid)  he  cannnc  avoid  by  his  aSignment,  and  againft  him  (h.i!l  tlielreblc  damages  be  recovered 

.and  the  place  wallet*    And  fo  it  is  of  mefne  aiTigneeSy  a  juft  interpretation  ^hat  he  that  did  tY^ 

wroog (hoiild  aafwerthe  fame;  and  this  is-the  caufe  that  general  nou-tenure*  is  no  pleajn  an 

j^ion  of  wafte*  bmc  fpecud  non  tenure  may  be  pleauod  as  the  granting  pver  of  bis  eftate  twlore 

jvhicb  no  wafte^Oiie.    aInft.jo2. 

*  III  mnfteit  is  notiea  that  tbt  iefrnxiani  btdnotbing  vt  the  Lxnd  tbiday  of  tbc^ftrft  purchafed ;  Ibr  if  hg 
Jves  mafi€,tmdjgranti  bis  tjkaf  9wr^  yet  wafte  lies  againft  him ;  fpr  the  grantee  may  fay  that  n« 
wafte  doaeamr  Che  grant  made  to  him,  and  the  other  is  at  no  nilf chief  if  he  has  done  nowafie; 
for  he  oiay  fay  that  fuch  a  day  he  granted  over  his  eftate,  before  which  grant  no  wafte  ddne,^er 
J^inchdea  deiidiy,  and  tfie  aAioa  of  wafte  was  quas  tenet.  And  yet  noK^tawre  is  ttopUa  ;  for  by  him 
w.ifte  is  onW  trefoafst  and  by  recovering  againft  bim  the  grantee  ftiaU  lofe  the  place  wafted ;  Cor 
the  plaintiff  has  4Ador<title42iao  the  grantee.    Br.  WaftCf  pi.  2t.  cites  40  £.  3.  33.- 

Wafte  Pittas  ttmi  \  the  JUfmdant  fjdd  that  be  bad  mtbing  tbe  day  of  the  writ  purcbajtdf  mr  ^mcr  aftetf 
Judgment  .af  the  writ,  and -no  plea;  for  if  a  man  does  wafte,  and  grants  his  «ftate  over,  the  writ 
Jhalijny  tbat  b$  btld  as iang  as  tbi term cMiirmed,  and  by  this  the  grantee,  who  is  not  party  to  the  writ* 
•Ihjdll  lofe  the  place  wafted*    Br/  Wafte,  pi.  25.  cites  41  £.  3.  i  &•  ^  r  .  ^  1. 1 

C^-  if  %  guardian  commits  wafle^  arid  grants  his  ward  over,  the  s.  P^.  afnft. 
4vard  fhall  hskvt  waftp  durinj?  the  infancy  in  the  tenet  againft  the  ^/p"^^ 
£rft  guardian  for  the  laid  wafte.    4^  £•  27.  b.]  iJars'  Dig.* 

f  3.  [^ni\  if  the  ward4>rings  it  agaiiift  any  during  his  nonage^  it  of  Wrti% 
<Ml  be  in  ihe  tenet.    43£.  3. 15.  b.]  ^»^;<>-  «='P' 

cites  43Br$.  t^  46 'E.  y  25.  and  48  K«  3.  19.— -S»  P.  Per  Finchden.*  And  yet  if  he  usts  guar- 
dian hefore^be  writ  purohafed,be  ihall  not  be  c6ar^4  butfer  bis^wB  time,  and  tviryruutdt^ufat 
bis  <rxv«  Mm.    ^«  Wave,  pK  33.  dees  43  £.  |«.tf» 

X         ■  [4-  If 
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f 4.  If/Jiw/  hjfeifar  life  grants  her  §JlaU  Over,  and  offer  iaies  id^ 
_  ^  ^    tbHy  the  aAion  mall  fuppofe  that  UmU    46  E.  ?•  25.  b, J 
^'"*~^        [5.  If  lejfeefor  life  does  wafte^  and  after  aliens  and  leflbr  entefsr 
^^l""'  >  fbr  the  forfeiture,  the  writ  (hall  be  In  the  tenet.    8  H.  6. 10.  J 

Br*  Waftr,  84.  cites  S.C.  bat  takes  notice  only  of  leffee  foryearsy  and  which  was  the  princi- 
pal point  oif  the  cafe,  and  that  in  fbch  cafe  the  writ  (hall  be  iu  ^e  Ctnec ;  btit  that  in  cafe  of  ik^ 
fvr  aattr  vie  tubtre  cefiy  fitt  vie  dieif  it  (hall  be  in  Che  temitt, 

Ht.  Wafte,        [6.  TTiere  is  n$t  any  writ  in  chancety  in  the  ienutt  againft  a  //- 

ci'cs  s!  a    ^^^^fo^  *«^  ^^  ^{ff*     ^4  H.  6.  14.] 

7.  In  writ  of  Wafte  in  the  tenet,  the  defendant  may  fay  that  be  has 

furrendered  to  the  plain tiiF,  judgment  of  the  writ  in  the  tenet,  and 

yet  the  furrender  goes  in  bar.     Theloil's  Dig.  of  Writs,  lib.  1 5. 

cap«  4*  f.  7.  cites  Mich.  lO  H^  7.  1 1. 

Br.  Briefi         8.  Wafte  in  lands  quas  tenet  pro  ternuno  annorunti  and  counted 

^\  ^  V'c      ^^^'  ^^  '^^^  '^  '*'  d^endant  10  H*  y.  for  term  of  one  yeary  to  com-^ 

i)»/ where    ^^^^  tit  Eajler  next  after^  to  continue  for  one  year^  andfo  the  next 

a  man  kajo  year^  and  fo  from  year  to  year  as  long  as  the  parties  pleafe^  by  wrtue 

/"^JJ*r*>       of  which  pojejfioriy  &c.  he  occupied  by  the  fpace  of  24  years^  and  af^ 

'   ^mI     ri^^^  tbewajie  certain^  &C.     The  defendant  pleaded  no  wajie  done. 


nmn 


te^efofthe  zxi'^  found  for  the  plaintiff'    And  the  adion  was  brought  anno  14 

wa>le,  ice.  H.  8.     And  per  tot.  Gur.  the  count  has  abated  the  writ\for  %uhere 

^V^irtd  '^  "  tenets  and  is  aft^r  30  years  after  the  makings  and  counts  ofm 

finding  the  yeorSy  therefore  this  is  a  determination  of  the  leafe  a  long  time  be* 

wrrf,  yet  fore  the  writ  purchafed,  and  therefore  fhall  he  tenuity  and  not  tenets 

JuamU  B'-  Wafte,  pi.  95.  cites  14  H.  8.  10.  1 1. 

it  good,  quod  Cur.  conceflit.  Br.  Waf^e,  pi.  95.  cites  14  H.  8.  lO.  zi. 

9.  If  a  leafe  for  life  be  made  upon  condition  that  if  the  leffee  dofuch 
anaSf^his  ejlate  fhall  ceafe^  znA  he  does  commit  fuch  an  ad,  the 
writ  ftiall  be  brought  againft  the  leflee  in  the  tenet,  though  his 
eflate  is  ended.  Brownl.  239.  Anom 
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S.P.  Br.       [  [^]  7*  C  O  it  ftiall  be  againA  leffee  for  years  afier  the  termpajpj^ 
Wafte,  pi.  *^  41  E.  3.  23,  43  £.  3.  13.  b.  46  E.  3.  25.  b.  ♦  48  E. 

^^X:^   3'i9.b.ti4H.6.,4.] 

II.— S.  p.  Ibid.  pi.  25.  cites  41  E.  3.  i8.iiMM.#Br«  Wafte»  pi*  5Z«*  cites  48  E.  3.  i8«  Per 

Finchden. 
f  Br.  Wafte,  pL  103.  cites  S.  d 

Theloal's     •     [  [2]  8.  But  if  it  be  not  brought  in  the  tenuity  yet  if  there  are  any 

V\Z'  i»h.  words  in  the  writ  which  imply  that  it  is  pafl^  it  is  good*  as  guas  ei 

10.  cap.  c.  ,.    ./.  ir^  ii*^^  x./*  ^      f        J 

pi.  23.  cites  dtmifit.    43  t.  3. 13.  b.j 
S.C. 

s.  p.  Br.  [  [3]  9*  4fl^r  ^^^  *'''*  tf^iflj  ?«^  V''  '^  A^^^  *^  brought  againft 

Wafte,         the  tenant  per  auter  vie  in  the  tcnuit.    •  46  £•  3.  25.  b.  f  14  H. 

95.  cites  6.  II.  1 
,4H.8.  ,  ^-H-J 
,0.  1 1 -S.  P.  Br.  Wafte,  pi.  25.  cites  41  E.  3.  x8. 

•  Br.  W^e,  pi.  47.  cites  S.  C.    And  per  Perfay,  if  leafe  be  made  to  tbefamt^  and  fit  iaiet  imn^ 
who  does  wn/i€f2n^  tht  feme  dies,  wafte  againft  the  baron  (hall  be  quod  tenuir. 

f  £r.  Wafte;  pi.  103.  S.  ?,  for  he  may  hold  over  the  tenD»  cites  S.  C. 

[  [4]  IQ.  If 
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I  [4]  10.  If  tiftant  per  auter  vu  does  wajle^  and  aliens,  and  lef-  Br.  Waft, 
for  enters  for  the  forfeiture,  the  writ  fliall  be  againft  him  in  the  te-   Pj^^^^  q^ 

nuit.     8  H.  6. 10.] 

[  [5]  1 1.  If  wafte  be  brought  againjl  a  guardian  after  full  age  of  Br.  Waftc^ 
the  ward,  the  writ  fliall  be  in  the  tenuit.     41  E.  3.  23.  43  E.  3.   pl.  33.. 
IS.  b.  48  E.  3.  19.  b.  la  H.  4.  3- 1>0  Ji  E.  tt 

per  Finchdcn.—  S.P.  Thcloal's  Dig.  of  Writs,  lib*  xo.  cap.xx.  0  xx.  cites  43  t»  3. 15.  44  K* 

3.  251  anil  48  £.  3. 19* 

[  [6]  1 3.  So  it  (hall  be  in  the  tenait  if  it  be  brought  after  foil 
age  againft  a  guardian/ir  wajle  before  afftgnnunt  over*  43  £•  3,  i5« 
b.  41  E.  3,  23.] 

E  [7]  H«  \i  abbot  or  prior  guardian  does  wajle^  and  afier  is  di* 
pofed^  the  juftion  //«  againjl  the  fuccejjor  in  the  tenmt.    49  £• 

3.  26.] 

[  [8J  15,  lifeme  UJfeefor  years  does  wajle  [and]  the  term  incurs j 
Jhe  takes  baron,  the  writ  fliall  be  againft  baron  and  feme,  and 
(hall  fuppofe  that  ttiey  tenuerunt.  46  E.  3-  35.  b.  (Quaere  this,  for 
it  fcems  it  fliould  be  that  the  feme  tenuit  dumfolafuit,  if  fuch  writ 
may  be  added).] 

L  [9]  *6.  If  feme  tenant  per  outer  vie  does  wafte  [and]  cejiy  que 
vie  dies,  the  feme  takes  baron,  the  writ  fliall  be  tliat  the  feme  tenuit, 
46  E.  3.  25.  b.] 

10.  If  the  leffie  makes  a  feoffment,  and  the  leffor  re-enters,  the  ac-  S.P.  b.  r, 
tion  of  wafte  fliall  be  tenuit,  becaufe  the  leafe  is  determined.     And  ^*ft«»  p** 
where  he  continues  it,  itjhallbe  quas  tenet  \  note  the  diverfity.    Br.  41  g^'l*^ 
Wafte,  pl.  95-  cites  14  H.  8.  I o.  1 1.]  18.  '   ' 

XI.  If  tenant  does  wafte,  and  then  /z/rr/;r<2frx  to  his  leflbr,  the  s.p.AndL 
writ  fliall  be  in  the  tenuit,  cites  14  H.  6.  14.  as  fome  held,  but  j.^j^!^^'^ 
fays,  that  others  held  it  fhould  be  in  the  tenet,  whether  he  be  ^^nlhcrel 
tenant  for  life  or  years.    F.  N.  B.  6o.  (L)  in  the  new  notes  M<o»he 

aftion  of  waft«  in  the  tenuit,  for  he  cannot  by  his  own  a£l  alter  the  foim  and  nature  of  his  a^ioa 
from  the  tenet  to  the  tenuit ;  and  he  cannot  plead,  that  before  fuch  furrender  no  waAe  was  done.- 
4  I  nil.  304. 

12.  If  grantee  of  a  term  upon  condition  docs  wafte,  and  after  the  f  ^#yg  1 
grantor  enters  for  condition  broken,  adion   of  wafte  fliall  be  L  t7     J 
maintainable  againft  the  grantee  in  the  tenuit.    5  Rep.  12.  b.  in 
Sanders's  cafe,  cites  30  E.  3. 16.  Fitzh.  Wafte  26. 

I?.  A.  was  lejfee  for  years  and  devijed  bis  term  to  B»  and  made 
C.  his  executor,  and  died,  C  does  wajte,  and  ajfents  to  the  detife. 
In  this  cafe,  though  between  the  executor  and  devifee,  this  has 
relation,  and  the  devifee  is  in  by  die  devifor,  yet  a£lion  of  wafle 
Jlall  be  maintainable  againjl  the  executors  in  the  tenuit.  bic 
didum  fiiit.  5  Rep.  ii.  b.  Tntu  41  EHz.  C.  B.  in  Saunders'$ 
cafe. 


[U.  3]  HoUe 
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[U.  3]    HoUiofbim.     [De  ilk  Tenet.] 

f  [i]  17.  T  F  a  kffor  brings  wajti^  the  writ  (hall  be  quod  (eck 
^  vaftuuii  &c.  in  krris  which  he  hetds  of  him.     3  H.. 
6«  I  •I 

( 1 2]  i8.  But  if  he  in  nmainder  brbgs  a£l!on  of  wafte,  the 

writ  fliall  not  be  which  he  holds  of  him^  becaufe  be  doet  not  bold 

ofhinu  3  H.6.  i.l 

Br«  Wafte,      f  [3]  19.  S0  if  pub  rnuMndir  ifcbeais^  and  the  krJ  brings  die 

pL6.dtes  aaioo  of  waft^  the  writ  fliaU  not  be  which  he  holds  of  hiou    3  H« 

^^        6. 1.]  '^ 

4«  JfAcfither  Uajis  fir  Efi  and  sBis,  and  afterwards  Hi  btir 
cw^mu  thi  ifiati  of  tb^  leflee  for  his  life,  he  fliall  have  a^on  of 
wafte>  quas  tenet  of  hb  demtfe ;  becaiife  the  firft  kile  is  determined 
bv  the  confirmation;  per  Dyer  and  Brown.  Mo»  7a.  pk  196* 
Trin.  6.  Efiz.  in  NudijpUe's  cifey 

5*  Ifthereare  twoj$iftiinnnts  rf land  limitid  t$  tiem  and  the 
iiirs  §f  Mi^  tpii  Aeyjmn  in  a  Uafi  firpars^  and  the  Unatafmr  Bfr 
diis^  me  odier  ihallhave  afiicn  of  wafte  of  his  demilet  Mo.  7a* 
pi.  iq/b»  Per  Djrer  and  Bcov%  Trin.  6  Elis^  in  Nudi^itie's 
caic* 


[W]    Mow  it  fhaH  be  brought.    BxCujtu  Bimif^ 
^ii^  iime.    [Or  otSerm/e.] 

^in  wji^  [x»  np  HE  writ  ought  to  fuppdle4ie  demtfe  h  Mm  •fuih^e  Itafa 
n  wai  faid  ^   hi  it  in  \  as  afiir  di/imtinnanci  ^wa  dtaU  and  new  kafe 

t^^t^  m^  if  leflee  be  r/mi///i4  the  writ  (hall  fuppofe  him  ia  of  the  leafe 

the  heirs  ef  tU  harvn^tsA  the  hartm  SfiMtimes  to  %  M $mf«i,,aM  J,  K»  hafii  ta  thi  hami  amj/umfi^ 
£fe,  and  the  harm  diti^  cHe  aAion  of  wfUle  ibaU  not  fuppofe  the  feme  to  be  u»  of  the  leafe  of  J.  N. 
btcznfc Jht  it  rumttiilf  and  therefore  ibe  may  plead  this  matter  to  the  writ  $  %wd  non  negator.  Br. 
Wafte,  pi.  46.  cites  46  £.  3.«o.— -*Br.  Remitter;  pL  S.  citea  S.  C-  1  ■  ■  iXbeloal's  Dig,  of 
Writs,  lib.  1 1,  cap.  5* .  f.  1 9.  cites  S.  C. 

S.  P.  [2.  If  J^jdnienanis  leajifor  lifij  and  ^^3  cfthsm  rskafe  U  the 

BrownL  j^b  the  ^b  (hall  have  a&on  otmAcf  and  ihaU  fuppofe  that  the 
138.  Anon,  defendant  holds  of  his  leafe  5  (for  after  die  rclcafe  he  is  in  hy  the 
Brie^pU     firftfeofibr.)    f  4^  £•  3"  »?•] 

510*  cites 

S.  C.  and  fays  that  he  and  the  others  leafed,  snd  therefore  he  leafed.ii-— ^Br.  Wafte,  pi.  44.  dtee 
SrC.  and  45  E.  3/  10— — Theloal's  •  Dig.  of  Writt,  liW  ti,  cap,  5*.0  ih  cites  f.  C-  ^u 
JointenantSy  pU  70.  cites  S.  C. 

♦[479] 

Thcioai's  f  2.  If  a  c^ar^eners  kafe  for  lifi^  and  after  the  me  dies  mtbont 
wfitf  lib   if^^r  ^^  ^^^^  f^  ^^^  >^^^  ^^  W&c^  fuppoling  that  he  holds  of 
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hif  dcmifc.    46  E*  3.  17.  (quxre  this;  for  flie  has  a  moiity  as  »•  can. 
A«>  to  her  fitter.)  1  ^^^'^^ 

and  33  H.  6. 4.  »  fa  if  the  teafe  had  htea ^or  years,  F,  N.  B«  $$•  (C)  in  the  new  notes  tberv 
(b)  citei  46  £.  3.  1 7.  a.  3  5  H.  6.  39.  a.  per  Prifot^— Firf  if  wafte  be  brought,  fuppofing  chat  A.  and 
B.  leafed  to  the  defendant /or  Rfe^  ummndtr  totb*  pla'mtifff  it  feems  agood  plea  thac  A.  leaibd  itfol^ 
4»bjftt  hoc  that  A.  and  B.  leafed  it.    Ibid,  cites  6  !{•  4.  5. 

[4.  The  writ  may  fuppofe  that  defendant  holds  fir  life  by 
fine  levied  between  one  J,  deforceant  and  the  defendant  and  her 
iarony  and  to  the  heirs  of  the  baron^  whofe  bur  the  plaintiff  is^ 
without  fuppofing  that  defendant  holds  ^  the  leafe  of  any.  27  £« 
J.  36.  b.] 

[5.  If  a  man  devifed  to  another)  at  the  common  laxvf&r  life  land  Theloal't 
devifable ;  if  the  heir  brought  action  of  wafte<^  the  writ  fhould  be  Pig.  of 
ex  legatione.     lO  H.  6.  8.  b.J  ^"«'  «^ 

*  J  10.  cap.  5. 

f.  16.  cites  S.  C.  The  writ  ex  legatione  was  held  good,  though  the  ftatute  mentions  cs 

dimiffione.  Br.  Wafte,  pi.  134.  cites  S.  C.— — Huct*  1  xo.  Cook  v.  Cook»  S.  P.  but  the  word* 
there  are  ex  (diyifione)  inltead  of  ex  (legatione.)  Cro.  C.  53  s.  pL  8.  S.  C.  but  S.  P.  does  ooc 
appear. 

[6.  If  a  man  leafes  to  one  fir  lifij  and  afier  grants  the  rever/ion 
to  another  for  lifij  the  remainder  in  fee  to  a  3^,  and  leifee  attorns ; 
after  death  of  the  leflee,  if  reverfioner  for  life  enters^  and  remain-- 
der-man  in  fee  brings  wafle  againft  him^  he  Jhall  fuppofe  him  in  of  a 
Uafe^  though  the  grant  was  of  a  reverfton.    17  E.  3.  7.  b.] 

[7.  &  if  I  leafe /ir  life^  the  remainder  to  another  fir  life^  the  r/- 
mainder  to  another  in  feej  if  he  in  remainder  in  fee  brings  wafte 
againft  him  in  remainder  for  life,  after  death  of  the  leflee,  the  writ 
Ihall  fuppofe  that  he  holds  of  my  leafe.     17  E.  3. 7.  b.  ] 

8.  In  wafte  againjl  leffee  for  life^  of  the  leafe  of  the  plaintiffs  the 
tenant  pleaded  tnai  the  plaintiff  granted  by  fine  the  reverfton  of  the 

fame  tenements  to  the  tenant^  which  after  the  death  of  one  C  to  him 
ought  to  revert  for  his  life^  andfo  the  writ  ought  to  be  qua  tenet  ra» 
tione  concejfionis^  and  not  dimtjfionts.  But  the  writ  was  awarded  good; 
for  one  fhall  not  have  writ  ratione  concejjioniss  but  where  he  who 
brings  the  writ  has  the  reverfton  by  the  grant  of  another,  The- 
loal's  Dig.  lib.  it.  cap.  52.  f.  8.  cites  Pafch.  4£.  3.  132. 

9.  If  ikit  father  makes  a  leafe  to  the  feme  for  life^  and  dieSy  and  the 
fon  confirms  it  to  her  and  her  hufband  for  their  liveSy  yet  wafte  lies. 

Quod  tenent  ad  terminum  of  their  lives,  ex  dimiilionc  of  the  fon. 
F.  N.  B.  57.  (C)  in  the  new  notes  there  (a)  cites  6  £.  3.  9.  and 
16  E.  3*  68.  b. 

IC  Afemey  afier  the  death  of  her  barony  brought  wafle  on  a  leafe  *«  whom 
made  by  her  and  her  baron  during  the  coverture  \  and  the  writ  was  J*f!?]!r^ 
adjudged  good.      Thcioal's  Dig.  lib.  ii.  cap.    52.  f.   21.' cites  tfcutt^ 

Mich.  22  H.  6.  28.  /m/«  nuas 

made  Uy 
the  plaintiff  and  her  harm^  and  hy  afijltr  of  the  pkdntiff  and  her  ha^'Ofip  W^ch  barm  h  vit  aCve,  &e.  tii/fut 
hoc  that  it  «4mi  made  oy  tU  baton  only,  this  was  adjudged  a  good  plea.     Theloal's  Dig.  lib.   II.  cap. 
52.  f.  II.  cites  Mich.  23  H.  6.  aS. 

1 1.-  In  wafte  by  an  abbot  againft  tenant  for  life,  of  the  leafe  of  his 
fredeceffory  the  tenant  pleaded  that  the  predeceffor  and  his  coveni  leafed 
to  him  for  life,  and  Khewed  the  deed  fealed  with  the  covcnt  leal. 

Vol.  XXU.  M  m  abr^M 
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CiHafie^ 


ftbrqtie  hoc  that  the  predeceflbr  alone  Icafed»  &c.  Judgment  of  the 
writ*  And  held  *  no  plea  ^  for  it  might  be  intended  the  fame  leafe. 
Theloal's  Dig.  lib.  11.  cap.  52.  f.  23.  cites  Trin.  sE-  4«  43« 

baU  72V  pi.       12.  7.  S.  Jeffiefor  life^  the  reverfum  to  A. A.  and  J.  S.  joimi 

i*yer'.fnu*^  i»  tf  leafe  for  years  to  W.R. J.  S.  died.    W.  R.  committed 


Browne  ac-  wafte.     A,  brought  afiion  of  wa/iey  fuppofmg  it  to  be  ex  dinujftone 

coniingly.  propria^  withoutjhewing  the fpecial  matter  in  we  cuunt.     The  dcfen- 

pK  106.^*  dant  traverfed  the  demife  ot  the  plaintiff.     Dyer  and  Brown  held 

Nudtgate'i  the  writ  and  count  good  enough,  and  the  plea  not  good ;  for  though 

cafe,  s.  c.  .during  the  life  of  J.  S.  it  was  only  the  confirmation  of  A.  yet  by 

acconHng-  the  death  of  J.  S.  it  is  become  in  law  the  demife  of  A.      But 

i-(fetfwnfe  Wefton  and  Waifh  e  contra.    D.  234.  b.  235.  a.pL  i8.  Mich.  6 

dhiihjhr  &7Eliz.  Newdigate  V.  Mailings. 


h.fe  for  yeari  Hy  indenture,  and  leffcc  for  life  dies,  the  flmivmfr  /  /Tirihall  have  the  a^on  for  tmfte 
lioney  aud  Iball  coimt  that  he  did  demife  alone.    Brownl.  238.  Trin.  8  Juc  Bedell  v.  Bedell. 

« 

♦  And.  131.  i^.  In  wafte  againft  2>.  and  his  wife^  the  writ  was  general^  that 
\non!  but  fi^  *^^  '^  dimijfione  of  (y.  her  former  hujhand^  and  the  declaration 
fcemstobe  was  fpecial^  (viz.)  that  G.  infeoffed  feveral^  \n  oiA^v  to  mate  them 
^;  ^*  ^'  .  tenants  to  the  pracipe^  that  a  common  recovery  might  be  had  againft 
ihatthe  ^cm^  wherein  they  Jhould  vouch  G,  who  Jhould  vouch  the  common 
writ  and      vouchee^  and  this  was  to  be  to  the  ufe  of  G.  for  life^  and  after  of  the 


wife  for  life^  remainder  to  G.'s  right  heirs.  Upon  nul  waltc  pleaded, 
^  *^"for       *^  plaintiff  had  a  verdi£t     It  was  moved  that  this  writ  did  not 


count 

W( 

ill 


the' ufe  ac-  Warrant  the  declaration ;  for  the  writ  ought  to  be  fpecial,  or  to  have 

cnied  by  fuppofed  the  demife  of  the  feoffees;  for  as  this  cafe  is,  the  land  and 

w«  and  ifi  ^^^  ^""^  ^"  ^^^  feoffees  till  the  recovery,  which  is  a  limitation  of  the 

tenant,  and  ufe  by  them,  and  not  by  the  vouchee;  and  it  being  G.'s  own  feoff- 

not  by  the  ment  (wherein  the  feme  cannot  take  by  immediate  conveyance 

and  ti«re-  ^^^^  ^^^  baron)  it  ought  always  to  fuppofe  the  gift  and  demife 

fore  the  from   the  feoffees.    Cro.  E.  722.  pi.  52.  Mich.  4i&42£liz. 

writ  and  C.  B.  Greenfield  v.  Dennis  &  Ux'. 

declaration 

in  this  point  ought  to  have  agreed.  And  in  this  cafe,  if  the  writ  liad  h«n  general,  (as  it  was  at 
the  commoQ  law,  and  as  this  writ  is)  and  the  declai-ation  had  been  fpecial  upon  the  cafe,  it  had 
been  good ;  though  it  is  not  properly  demifed  acconling  to  the  writ,  and  though  ifie  eitate  of  lUc 
feme  is  not  made  by  the  party,  but  by  the  (latute  of  »7  H.  8.  of  Viei^. 

14.  If  tenant  in  tail  in  remainder  brings  an  action  of  wafte 
againfl  tenant  for  life,  the  vnrit  may  be,  which  he  holds  of  the  te- 
nant in  tail,  although  they  hold  of  him  in  the  rcverfion  in  fee. 
Brownl.  239.  Anon,  fays  it  was  adjudged  Pafch.  i  Jac.  that  the 
1¥rit  was  good. 


[X]     How  it  fliall  be  brought.     Ex  AJfignatiane. 

AS  where     [  I.  ^  H  E  writ  may  be  ex  affignatione,  as  the  cafe  Bes.     10  H. 
VI  as  6.8.b.J 

'^-o\izhta^ianflten^tfirtfrm9/yr<irt,  tx  li^ationt  of  bit  anctftcr,  it  was  awarded  good,  though  the 
n.itu  e  ipcaks  of  ex  dimiflioi:t  guly;  auU  tlj«  writ  lies  ex  aiTiraatiooc  aUb;  aaod  oota.    Kr. 


[2.  If  2i  Than  ledfefj  and  grants  over  the  revirfion^  the  granUi  in  s.  P.  Br, 
Wafte  (hall  fuppoTe  that  be  holds  ex  afSgnatione  of  the  grantor/  Waile,  p?. 

46  E.  3.  17.]  tyV^t 

But  riniMndcr-man  ih^U  nevef  have  it  tii  aflfignatiOne,  but  it  (hall  be  ^ r/a;  ;nMf  tx  hcrtditai*  ejus. 
Ibid. 

[3.  If  a  reverficn  be  /«  a>  ^rtrf  ^iJ^  Ar/Vx  ^Z'^^^,  and  he  tvho  has  fee  F  4.8 1  1 
releafes  to  the  otber^  if  he  brings  wade  he  opght  to  fay  quod  tenet 
ex  aflignatione.     46  E.  3.  17.  J 

[  4..  If  the   ajfignee  ^  a  reverjion  who  comes  in  by  thejlatute  of  Cro.  C. 

ij/^j,  brings  z&\oti  of  wajle  againjl  a  Icjfee^  he  need  not  to  name  38»  pi.  9- 

himfelf  a^gneej  but  in  his  count  he  may  fliew  the  fpecial  matter,  3  p'  ^^ 

though  the  form  of  the  regifter  be  to  name  himfelf  affig^nee,  &c.  at  not  appear, 

the  common  law,  becaufe  he  comes  in  by  an  a£t  in  law.     Hill.  10  Ibid.  400. 

Cur.  B.  R.  between  Stonehoufe  and  Corbet,  adjudged  per  Curiam  JJlt^s.^pf ' 

in  writ  of  error  upon  a  judgment  in  bank,  and  then  faid  per  Curiam  docs  not* 

to  be  the  common  courfe  fmce  the  ftatutc  of  ufes.    Intratur  Hill,  clearly  ap- 

9  Car.  Rot  133.  J  '^^■;;;;r 

pi.  T.  Corbett  v.  Stonehoufe)  S.C.  but  S.  P.  does  not  appear* 

5.  Where  a  man  leaf es  for  lifey  and  afer  makes  livery  to  another 
In  fee  by  affent  of  the  termor^  the  feoffee  fhali  have  wafte  ex  affigna-^ 
tionc  reverjionisy  without /hewing  deed\  for  this  matter  amounts  to  a 
grant  of  rcverfion  without  attornment.  Br.  Wafte,  pi.  47.  cites 
46  E.  3.  25. 

6.  A  man  leafed  land  devifable  for  term  of  life,  and  after  devifes 
the  reverjion  by  his  tedament,  and  died,  and  the  devifee  brought  writ 
of  wajle  ex  affignatione,  and  no  exception  taken }  for  it  is  as  a  grant. 
Br.  Wafte,  pi.  121.  cites  34  H.  6.  5.  6. 

7.  If  after  the  hujband^s  death  the  heir  infeoffi  a  flranger  in  fee,  S.C.  cXxtA 
who  ajjigns  dower  to  the  wife,  and  Ihc  commits  waUe,  the  writ  fliall  P*  •^^^  J' 
mention  that  jhe  held  in  dower  of  the  gift  of  her  hufiand  by  the  ajfign-^  Dart-el  v. 
ment  of  a  Jirnnger  of  whom  the  afor^^faid  fane  held  in  dower  of  the  Wybum. 
ajpgnment  which  the  heir  of  the  hufiand  hath  made  to  the  faid  ftrfinger  TT^^* 
ad    exheredationem  of  him  who   bringeth  the  writ.      F.  N,  B.  ^,JX!^\. 
55*  (G)  17.  in  €»r« 

8.  If  a  feme  holds  in  dower  of  the  king^  who  has  the  rcverfion,  ^^  .^*'"*  ^* 
and  the  king  grants  the  reverft&n  in  fee  to  a  flranger^  and  afterwards     ^  ***'* 
the  feme  commits  wafte,  the  grantee  fliall  have  wafte,  and  the  writ 

(hall  mention  how  Jhe  holds  of  the  king^  and  that  be  granted  the  re* 

verfion  to  a  flranger^  i!fc.  and  that  jhe^  who  held  in  dower  of  thi 

Jiranger  of  the  king^s  grantj  hath  committed  wajley  Ulc.    F.  N.  B. 

55.  (G)  •  ■ 

9.  An  abbot  made  a  leafe  for  years  to  commence  5  years  afier^  and  r  N.  B.  55. 
before  the  commencefnent  he  granted  the  land  to  K.  fi.  8.  who  granted  ^^^^JJ^J^^^ 
it  to  J.  5.  and  before  the  term  commenced  f.  S,  infeoffed  A,  £.  there  (b) 
The  term  commenced^  and  the  le^e  entered  and  did  wq/te.     A.B.  cites  s.  C. 
brings  wafte^  fuppofine  by  the  writ  that  the  tenant  held  ad  tcrmi-  ^^^^/jj ., 
num  annorum  de  praenito  A.  B.  ox  affignatione  J.  S.  of  whom  the  itujt^aurt 
(aid  defendant  held  for  the  (ame  term  ex  affignatione  domini  regis  on  the  left, 
H.  8.  of  whom  the  laid  defendant  held  for  the  fame  term  ex  affig-  J^^/"^ 
Mtione  quam abbas  fecit  eid^m  reg^ H.  8.  And  held  good  (though  a^dcirii^ 

M-m  2  '  there  u.  5.  xa. 
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du:re  wa5  no  tenure  by  the  leflee  of  the  abbot  or  the  king^  or  hit 
patentee,  becauie  the  alienations  were  made  before  the  commence- 
ment of  the  term ;)  for  there  is  no  other  form  in  the  Regifter.     D. 
206.  b.  ph  XI.  Mich.  3  &4£]iz.  Darrel  v.  Wyiium. 
Cro.K.s9o.       10.  A.  and  B^are  parceners  in  fee ;  jf.  Uafes  her  fart  to  CL  and 
Wamefonl  ^'  ^'if^^  btr  bart  to  D,  and  then  both  leafis  conu  to  E.     Afterwards 
V.  Had-       Jt*  conveys  tht  inheritance  to  B*    £•  does  wafte.     B.  declares  ex 
dock,  S.  c.   ajjignationey  and  alfo  ex  dinujjions.    Judgment  was  given  in   C.  B* 
•ocordiof-   (gj.  ^g  plaintifF,  and  affirmed  in  error,    Ow.  1 1 .  Mich.  33  &  34 
^*  Eliz.  B.R.  Wardford's  cafe. 

1 1.  It  (eems  that  writ  of  wafte  fhall  never  be  ex  affignatione,  bui 
wbe^e  the  reverfton  is  granted  oust.  See  Hutt.  ZIO.  in  cafe  of 
Cook  V.  Cook* 


[  482  ]     (X.  2)  How  it  fliall  be  brought.  Ex  Hereditate. 

And  yet  he  X.  'T^HE  baron  levies  a  finiy  and  tahes  back  an  ejlatefar  life^  rr» 
may  hare  a  1  f/^'mder  to  his/on  in  tai\  and  dies.    Thtfon  encbws  his  mo^ 

Tn%  liKMicn  ^bery  who  ajjigns  over  her  eftate.  The  ion  brings  wafte  a^ainft  her 
•fik^  ree^-  as  tenant  in  dower,  and  adjudged  that  it  lies.  But  it  l^ois  al(b 
very;  hut  ^i^  jje  fliall  havc  a  general  wrst^  fi^tPofing  that  Jhe  bild  in  dower  of 
ftaiifn^'    bis  heritage.    F.N.B.  55*  (E)  irt  the  new  notes  there  (a)  cites 

pnfe  that      26  £•  3*  7^* 

fhe  lield 

of  hi&  beritiRe ;  and  it  feennt  good  as  well  as  in  cafo  of  a  feoffee,  or  where  the  Sft'^txr  of  iU  i«,i 

h^ndafigat  dowcr.    Ibid,  cites  38  £.  3.  23.  14  £.  3.  Brief  173. a8 2. 

S.C.  3Le*  %  A»  leifed  of  a  manor  made  a  leafe  thereof  to  J,  5.  and  bis 
«;  pl-  76*  feme  for  the  lifeofthefeme^  remainder  to  the  right  heirs  of  the  barok, 
Ellalc!!.  *^  ^^^  ^^  baron  made  feoffment  to  the  ufc  of  hindelf  and  wife  for 
pndfeems*  their  liveij  the  renminder  to' bis  right  betrs^  and  dies.  The  ferne 
10  be  liM^i  holds  in,  and  does  wafte  in  a  park  parcel  of  the  manor.  The  qucf- 
^^  \  tion  Diras,  whether  the  writ  of  wwe  Ihall  fuppofe  that  (he  held  ex 
which  coo*  diraiffione  A.  or  of  the  baron.  And  the  Court  was  of  opinion  that 
taiot  the  the  writ  ihall  be  general  (that  is  to  txf)  that  fie  holds  ex  horeditato 
foroe*"^  J^rtf  beir^  who  is  the  plaintiff,  without  faying  ex  dimifftone  of  any  ^ 
ahings  m*  (he  is  not  in  by  the  feoffor  nor  by  the  feoffees,  but  by  the  fta- 
wotsre."-^  tute  of  ufes ;  and  therefore  it  feemt  the  writ  fliall  be  ex  h«;rediixtow 
mS^^.       Pal.  100.  id.  32.  J  5  Eliz.  VavaTor^s  cafe. 

ala.HSl.  16  Efiz.  C.  B«  reported  m  much,  the  very  faine  words  as  2b  3 1^« 

J.  yht  feoffee  (hall  &y  that  the  tenant  in  dewer  holds  ex  heeredi^ 
Uu  \  per  Dyer.    DaL  100.  pi.  32.  cites  6  £.  3. 
^  ^     4.  WBere  the,  eflat^  is  made  and  created  by  the  law^  the  writ  (ball 
v^lgritwl  be  holds  >ir  b0rodit0tii  per  Harper«    DaL  xoo.  pL  jau 


lYJ  How 


T 
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[Y]    How  it  fhall  be  brought.     Fecit  vajium.    [In  foi.  83a. 

the  Singular  Number.']  ^— -v-*-^ 

f  I.  T  F  finu  commiU  wqfliy  and  takes  baron^  the  writ  may  fuppofc  ^^^  Wafte  ^ 
^  qixod/earunt  vaftum.    49  E.  3*  26.  J  s/c.^^ 

M.  a  feme  had  aleafe  of  land  for  life,  and  took  A.  to  baron,  who  did  wafte.  A  writ  was 
brought  fuppciTing  that  the  boron  fecit  vaftum,  which  was  obje^cd  to,  becaufc  being  charged  in 
right  of  his  ferncy  it  ought  to  liave  been  feceriint  vaftum ;  for  fo  is  the  form  in  the  Kegifter,  and 
in  N.  Br.  and  to  this  opinion  tht  Court  agreed.  Cro,  £*356.  pL  15.  Mich.  36  k  37  £li^ 
C  B.  Socheverel  v*  BagnalL 

r  2*  So  it  may  be  in  fuch  cafe,  that  the  feme  only  did  the  wafte.   ^y  ^l^l* 
49  £.3.26.]  Stcis.c. 

3.  If  bartn  and  feme  lejfeesfor  life  do  wajie^  the  writ  (hall  be  quod 
fecerunt  vaftum,  fo  as  it  is  as  well  the  wafte  of  the  wife  as  of  the 
ltu(baucl»    2  Inft.  303, 


[Z]     How  it  (hall  be  brought.  [To  the]    Difm^  [48?] 

beritance.    {Of  v)bom.]  J.^^!:'^ 

(X)pl,7. 

(1.  T  F  it  be  brought  hj  haron  andfeme^  upon  leafe  ofthefeme^for  s.p.  Br. 

^  wafle  before  coverture^  it  fbafl  be  to  the  diliiiheritance  of  the  Wafte,  pi, 
feme.  40  E.  3.  18.  J  ^7-  ^*J«4# 

[  2.  [So]  in  writ  brought  by  baron  and  feme  upon  ^leafe  by  feme  Bi  .  Vafte 
,J'or  her  own  life  before  coverture^  this  may  fuppofe  the  difinheritance  pi.  27.  cicot 
Co  the  feme;  for  fbe  has  reverlion  and  fliall  enter  for  forfeiture.  ^*^< 
42  £.3.  18.] 

[  3«  [So]  ^  baron  and  feme  bring  writ  o^  wafle  for  the  inherit  Br.  Wafte, 
tance  ofthefeme^  the  writ  ought  to  be  to  the  difinheritance  of  the  pi.  Sj.citet 
feme ;  for  if  it  be  to  the  difii&eritance  of  the  baron  and  feme,  the  ^  ^' 
writ  fliall  abate.     8  H.  6.  9.  adjudged.  ] 

f  4-  [^*J  If^  remainder  efcbeuts  to  the  baron  and  feme  in  right  of  Exception 
the  feme^  and  they  bring  waue  afterwards,  the  writ  ihall  be  to  the  was  tiken 
difinheritance  of  the  kmt.     3  H.  6.  2, 1  i°  '^  "^'^^ 

••  ■*  becaine  it 

•KM^adv'irum^  uxxnm  (the  demandants)  rcvetti  tUUni  (anquam  efcaeta  fua,  whereas  it  (hould  h% 
(as  it  was  infilled)  ad  uxorem  reverti  debent  tanquam  efcaeta  nf  the  feme^  becnufe  the  inhrri- 
unce  was  her's  and  the  baron  had  nothing  but  in  right  of  his  feme;  fed  ntm  allocatur,  Aii4 
thereupon  the  defenuant  pleaded  inother  plea.    Br.  Wa(te,  pi.  6.  cites  3  H.  6.  /. 

5.  In  wafte  by  two  where  the  one  has  only  for  life  and  the  other 
ha$  thefee^  the  writ  ihall  bead  exberedatjonem  of  him  that  has  tlie 
fee.  Theloal's  Dig.  of  Writs,  lib.  lo.  cap.  %Z*  f*  '^^  cites  Pafch. 
18  E.  2.  Brief  835. 

6.  In  wafte  by  boron  and  feme  sebon  leafe  m2ie  by  them  both^  the 
ivrit  was  ad  exharedationem  ofthefemi\  and  held  good,  Theloal's 
pig.  lib.  10.  cap.  26.  f.  2.  cites  Mich.  5  E.  3.  2x3. 

7.  In  wafte  by  baron  and  feme  ad  exheeredationem  of  them  bothy  it  Ibid.  lib. 
fluJl  n^i  bf  itttiuded  tbeir  joint  purebafi  till  ii  be  kidally  Jbewn.  J^-^-T  »^ 

Mm  3  Theloid'*  j/q^ 


4^3  W&iit 

ThcIoal*s  Dig.  99.  lib.  xo.  cap.  9.  f.  xo.  cites  Mich.   10  £.  j* 

536-  ^ 

8.  In  waite  by  baron  andfetm^  and  a  third  perfon  on  a  denuji 

made  by  them  tbree^  the  writ  was  ad  exharedatiorttm  of  all  tbree^ 
and  adjudged  good.  Theloal's  Dig.  lib.  10,  cap.  23.  C  24.  cites 
Mich.  14^.3.213.  Brief  282. 

9.  Aunt  and  niece  fliall  have  wajle  jointly  for  wade  done  after  the 
deceafe  of  the  other  Jifter  \  and  for  xvafie  done  before  the  aunt  may 
eount  of  tuajle  dene  to  her  own  dijherijon  only^  and  all  in  one  writ.  See 
Kelw.  105.  b%  pi.  17.  cafus  incerti  temporis,  cites  45  £•  3.  3.  pU 
jx.  Wade,  and  35  H.  6.  23.  per  Fortefcue;  and  xi  H.  4.  i6. 

xo.  Every  Und  of  aSlion  ofwafte  muft  be  ad  exbaeredationem. 
Co*  Litt.  285.  a. 


[  484  ]  [Z.  2]  Brought  by  Spiritual  Corporation. 

Br.^Warte,  [  [i]  5.   J  Y  trior  of  an  hofpital  brings  wafte  for  wafle  in  time  of 
S.  C?'  ^^^  ""  ptedece£ory  the  writ  may  fuppofe  Ae  wafte  to  h^ 

to  the  difinberitance  domus  bf  hofpitalis  pradi^iy  without  fuppofixig 
it  to  be  to  the  difinheriunce  hojpttalis  ecclefiee.  42  £.  3.  21.  b.  22.  J 
•Br. Wafte,      [  [2]  6.  If  an  abbot  brings  wafte,  the  writ  maybe  to  the  difin- 
*i.  80.  cites  heritance  of  the  church  without  faying  to  the  difinheritance  abhatie^ 
twriiT    ^^'^^  ^  ecclefiee.  ♦  7  H.  6.  18.  b.  adjudged,  f  9  H.  6.  25.  b.  ] 

woft^  by  an  abbot  Hull  be  ad  exk^^tdathntm  domus,    Br.  Abbe,  pU  i,  cites  S,  C. 

3*  Wafte  by  the  priorefs  of  C'  in  a  man/ion^  and  a  good  affign- 
ment ;  for  l^tjiatutefpeaks  of  domibusj  and  a  manfion  is  domusy  an4 
it  was  in  exheredationem phorejie  de  C.    Br.  Wafte,  pi.  144.  cites 

ioH.7.5.  '   ''  ..  -  . 

4*  A  wnt  of  wafte  brought  by  a  bijbop  was  to  the  diimheritance 
0pifcopi  I  but  whether  well  or  not  was  not  adjudged,  or  whether  it  muft 
be  ad  exhaeredationem  ecclefia\  for  the  Regifters  vary.  See  D« 
>29,  pi.  64*  Bi&op  of  Carlifle  v.  Smith. 

^  (»•  *•)  [A.  a]     How  it  mcty  be  brought^ 

s  "p .'aVoiI  C  ^'  X  '^  ^  ^  ^  ^  '^^  '-^^^'  ^  executed  by  thefiatute  ofufes^  yet 

-I* Brown!  there  may  be  a  general  writ  andjpecial  count,     Hobart's 

«4^  Reports  115.  between  *  biceate  and  Oxenoridge,  ] 

fac"s'c  f  *•  If  ^^^'"'^  mentions  that  J.  being  feifed  of  the  land  f nee  27 

according-  ^'  8.  infeoffed  B.  to  ufes^  fsfr.  and  derives  under  it,  though  the  writ 

ly. does  not  mention  that  the  feoffment  was  to  Bminfee^  yet  inafmuch  as 

Hob.  84.  jjje  ij^  fj^^  jfg^f^  fg  ^^^^  ^^^  writs  Jo  ever  fince  Usefiatutey  it  is  to  be 

^'cV*'  allowed,  though  if  it  was  not  in  fee  to  B.  but  an  eftate  for  life  of 
B.  it  will  pais.  Hobart's  Reports  X15.  between  Skeate  and  Ox« 
cnbridge.  But  the  declaration  upon  it  ouf;ht  tq  allege  the  feoffment 
ifkeinfee.} 

3-  In 


mane*  4S4 

3.  In  wade  agdtnft  feme  on  a  teafe  made  to  herfelffor  life^  (he 
pleaded  that  the  leaje  was  made  to  her  and  her  baron  for  their  2  /iWj, 
and  that  after  the  baron's  death  no  wajie  was  done^  and  fo  did  not 

13lead  to  the  writ ;  but  it  was  laid  the  writ  had  been  better  If  ths 
eafe  had  been  fuppofed  to  the  baron  and  feme.  7*heloal's  Dig.  lib. 
II.  cap.  5a.  1 7.  cites  Mich.  3  E.  3.  IC9. 

4.  Wafte  by  the  feoffees  in  ufe  againji  the  leffce  for  years  ofcejiy 
que  ufe\  and  it  lies  wei^  per  Cur.  though  no  form  of  writ  be  thereof 

'  given  in  the  regifter  or  in  the  ftatute.  But  quaere  the  form  of  this  writ ; 
tor  it  was  cum  W.  &  N.  fuerunt  feifiti  ad  ufum  C.  and  did  n^t  fay 
of  what  eftate ;  and  therefore  ill  ia  this  by  fcveral.  fir.  Wafte^  pL 
2.  cites  26  H.  8. 6. 

5.  In  a  writ  of  wafte,  if  the  premifTes  of  the  writ  recite  qmd  non  |' **•  ^f'" 
liceat  alicui  facere  vajium  in  domibuS'^  bofcis  ii  gardinisy  [andl  in  cites  2H.0/ 
the  end  of  tne  writ  it  is  faid  that  the  defendant  hath  done  wajte  in   io.-*Br.  ' 
lands^  houfes,  woods,  gardens,  and  exile  of  men ;  fo  as  there  is  more  5*^V^>, ' 
in  the  end  ♦  of  the  writ  than  is  in  the  premiffis^  yet  the  writ  is  good ;  /^c\its 
and/^  iflefs  be  in  the  end  of  the  writ  than  is  recited  in  the  pre-  s.  c.  Br. 
mii2es,  yet  the  writ  is  good ;  as  if  it  be  recited  quod  cum  provifum  "^^^t  pi* 
fit,  quod  non  liceat  alicai  facere  vaftum,  &c.  in  terris,  domibus,  f'.c.^*' 
bofcis,  &  gardinis;  and  in  the  end  it  is  recited  quod  defend' y^raV  ^^fj^Q  rl 
vajiiim  in  terris  only y  or  in  bofcis  orly^  or  in  domil^us  only^   yet  the      •••    ^J 
writ  is  good.     F.  N.  B.  56.  (I). 

6.  Note,  that  the  adlion  of  wafte  againji  the  guardian  is  general, 
fecit  vaftum,  &c.  de  terris,  &c.  quas  habet  vol  habuit  in  cuftodia  de 
hxreditate  praediA'  which  writ  doth  extend  as  well  to  the  guardian 
infocageas  in  chivalry*     2  Inft.  305. 

7.  if  leafe  be  made  to  hujband  and  wife  for  life^  and  for  20  years 
after  their  deatby  the  wife  dies  and  wafte  is  committed,  the  wife 
inall  not  be  named  in  the  writ  nor  the  term  after  her  death. 
3rowni.  238.  Trin.  8  Jac,  in  cafe  of  Bedell  v.  fiedell. 

8.  A  man  after  the  ftatute  of  27  H.  8.  makes  a  y^^^Wn/ in  fee  This « only 
to  the  ufe  ofhimfelffor  term  of  his  /i/Jr,  and  after  his  deceafe  to  the  ufe  *  ^»^»>J|»- 
ojy.St.  and  his  heirs.     ^\i^ feoffee  does  wajle^  and  f.  S>  brought  bis  Da".  5.  pi. 
a^ion  of  w^dc,     And  now  if  his  writ  (hall  be  generator  fpccial  ?•  Pafcii. 
was  demurred  in  judgment.     And  Hutton  and  the  other  juftices  l^*^\ 
were  cleariy  of  opinion  that  the  plaintiff  ought  to  have  a  fpecial  wa°thc'^ 
writ\  and  fo  it  was  adjudged  afterwards,     rlct.  79.  Hill.  3  Car.  cafoof 

C.  B.  Foflam's  cafe.  I«"«»  v. 

^  ^  Terrcl.— 

D.  93*  b.  pi.  15,  a6.  27.  Mich.    1  Mar.  S.C.  by  the  naipe  of  Tsrxil  v.  Terrel;  ami 

hecaufe  the  writ  original  recited  that  W.  R.  and  W.  S.  were  fcifcd  of  the  land,  &c.  to  the  ufe  0/ 
J.  T.  father  of  the  faid  J.T.  (liie  plaintiff  in  the.iclion)  m\^  A.  his  wife,  and  of  the  heirs  of  I. 
tho  father,  v/ltbeut  Jtjcwing  in  ll§  writ  what  rJUt/f  tl^  fnffers  werr/ftC/i of,  but  afterwards  hi  ll.r 
aHignmeiit  it  was  fliewn  certain^  in  dominioo  ftio  ut  de  feiido;  and  alfo  becaufe  it  was  ntalltv. 
l/^nu  the  ufe  of  tU  fiartiithr  tfijti  comm/nceti,  neither  in  ih*i  original  writ  nor  in  the  aHignment  of  tht 
wafte;  and  alfo  in  aliigni'ng  the  w^fte,  he  alleged  il>f  fi.ituu  tf  ij  //.  8.  for  the  execution  of  the 
eftate,  andJbruKd  tie  d€,*tt^cfj.  tin  fmhtr^anti  f^^^rvtvor  of  the  faid  j1,  and  the  dtfettt  of  tbt  rtvfr  " 
f,9n  to  him  m  foii  and  Uir,  by  which  tbt  J.iid  A.  he/ttto  her  far  term  of  her  Jife,  the  rwtrjim  f  hi^ 

^  iib9^  %ing  jfiHaM  vdfiriimM* .    And  af (erwai-ds  judsmeiu  was  reverfed  for  Uiq  (aiU  vrrorf. ' 


M  0)  4  (A.  a;  a) 


4^5  saia0e. 


{A.  a.  2)    Abatement  ofxht  JFrit^ 

1.  tN  vafte  ag(iin/l  3,  ©w  ^  the  defendants  died  after  writ  fffin^ 
^  fuiry  atvardedj  by  which  the  writ  abated.  Tbeloal's  Dig,  lib« 
X2.  cap.  2.  f.  6.  cites  Mich.  34  £•  |.  Brief,  854. 

2.  In  wafte  again/i  haron  an^fenu  upon  leafe  to  boiby  the  beer  oh 
f  leaded  that  the  leafe  was  made  to  htm  alone^  &c.  and  t\\tfeme  by  at* 
torney  pleaded  that  Jhe  had  nothings  &c,  and  becaufe  the  plaintiff' 
did   not    deny  the  leafe  to  the  plaintiiF   ^lone,    the    writ  was 
abated.    Tbeloal's  pig.  lib.  ix.  cap.  52.  f.  1^.  qites  Pafch*  6  £, 
3.250. 
fo^Mtm/t        3.  In  wafle  againji  tenant  for  life  on  the  leafe  offF.  the  plaiptiff^ 
kfufor       ^e  tenaM  pleaded  that  }V.  and  A.  his  wife  leafed  to  him^  &c.'and  held 
tfc^aai^*  a  good  plea  to  the  writ,  without  fttewing  what  ejiate  they  leafed^ 
yit%  Theloal's  Dig.  lib.  ||.  cap.  S^.  f.   |6.  cites  Trin.  10  £.  3.  525, 

broofht  by 'and  46  E.  3.  20.  ^ 

6f  W.  and  the  defendant^roiJc^/iMr  ^.  ti  ytt  living,  &c.  judement'ify  &c.  ami  held  a  good  plea^ 
Theloal'i  DiS*  ^^'  "*  ^Pr  5^*  ^-  ^^*  ^^^^  ^^'^«  '5  ^-  ^'  ^^^  n^* 

,  4.  In  writ  of  wafte  in  3  v/7/j,  no  fueh  vill  as  to  onf  tf  tbf 
pills'^  abates  the  whole  writ  adjudged.|  Theloal's  Dig.  lib.  11* 
cap.  ii.f.  6.  cites  Pafch.  17  £.3. 31.  and  fo  agreed.  Trin.  ^  H, 
6.  II. 
aS6  1  5'  ^^  wafte  againfi  tenant  in  dower^  fuppofing  that  jhe  held  a 
^  ^  J  manor  in  dower ,  the  defendant  pleaded  that  pe  held  parcel  of  tbi^ 
manor  in  frank-marriage  lie.  and  not  in  dower  \  judgment  of  the 
writ,  andfheld  a  good  plea  in  abatement  of  all.  TheloU's  Pig.  lib. 
16.  cap.  10.  f.  8.  cites  Mich.  18  £.  3.  32. 

6.  The  writ  was  againfi  2  of  kindy  which  they  hold  for  their 
lives  of  the  leafe  of  A,  made  to  them  and  one  G.  anceflor  of  the  plain-* 
tiffi  and  to  the  heirs  of  G.  &c.  The  tenants  pleaded  that  the  leafo 
^which  they  (hewed)  was  made  to  them  2  only  for  their  lives,  tie 
remainder  to   C,  and  his  heirs;  judgment  of  the  writ,  and  held  ^ 

food  plea*    Theloal's  Dig.  lib.  11.  cap.  52.  f.  17.  cites  Trin.  2^ 
;.  3.  21. 

7.  Wafte  of  a  leafe  to  the  defendant  and  the  plaintiffs  and  to  tbo 
heirs  rf  the  plaintijfy  vihext  it  was  to  the  defendant  for  life,  the  np. 
mainaer  to  the  plaintiff  in  fee^  and  therefore  the  writ  was  abated  | 
and  per  Mowbray,  Where  (eafe  is  made  to  feveral,  and  to  the  heirs 
of  the  one,  he  (nail  not  have  writ  of  wafte.  Bf.  Wafte,  pi.  97^ 
cites  24  £.  3.  27. 

8.  Wafte  againfi  executors^  and  in  the  peri!ofi  it  was,  that  the 
Janio  executor  did  wafte  not  naming  his  proper  riame^  and  yet  the  writ 

swarded  good,  and  tne  defendant  pleaded  to  die  writ  becaufe  it  i$ 

not  declared  in  the  wrif^  that  the  executor  held  of  any  leafe  \  and  yet 

the  writ  good,  becaufe  the  plaintiff  r^vn/^J  that  he  leafed  to  the  tejr 

'~4ator%  and  d)e  executor  reprefents  the  eftate  of  the  teftator,  and  yet 


bccaufc  it  was  bnughi  againft  the  defindant  as  executor  of  the  lejfee 
^here  be  was  executor  of  the  executor  of  the  lejfee^  therefore  upon  this 
exception  the  writ  was  abated  \  quod  nota.     Bn  Wafte,  pi.  75* 

cites  38  t,  3*  ^7-  .    .  . 

9.  In  wafte  by  him  in  remainder  he  ou|ht  to  (hew  deed  of  re- 
mainder,  and  Co  he  did;  and  the  deed  wasj,  deT.  and  the  writ  was 
y.  T4  and  exception  taken  for  the  variance,  &  non  allocatur ;  for  it 
h  not  like  to  debt  upon  obligation*    Br.  Wafte,  pi.  28.  cites  42^- 


'afte  was  brought  iy  y,  archdeacon  of  D.  of  the  leaf e  of  his 
\  the  procefi  ijjued  to  the  Jheriffto  enquire  rfwajie  returned^  _ 
the  original  waSy  that  the  defendant  did  wajle  in  tenements  which  cS.  cices 


'y.  S.tredefeffor  of  the  plaintiff' leafed  to  the  defendant  ad  exharedati^  ^-  C- 
finem  tffius  archidiac.  where  he  does  not  determine  if  the  wafte  was 
in  the  time  of  the  predeceflbr  or  in  the  time  of  the  plaintiiF)  and  the 
pn'it  of  inquiry  of  the  wafte  was  quod  venire  facias  coram  te  12,  bfc» 
qui  nee  ^uerentem  nulla  affinit*  atttngantj  ^nidid  not  fay  eundem  que-^ 
rentem  nee  defend  nulla  e^nit.  atttngantj  and  therefore  ill ;  for  in  thi% 
^rit  the  ijieriff  is  judge  and  officer,  and  the  party  may,  challenge 
a^d  have  attaint :  for  which  default,  and  becaufe  it  is  not  exprej/ed 
fn  the  original  nor  in  the  verdi£lj  if  the  wajie  was  in  the  time  of  the* 
predeceffor^  or  in  the  time  of  the  plaintiffs  therefore  mention  was  made 
in  the  roll  offhofe  matters  byfpecial  entry ^^  and  another  writ  awarded 
to  inquire  of  the  damages  and  thofe  matters  fpecially  put  in  the  writ; 
jquod  nota.  Br.  Wafte,  pi.  58.  cites  M.  2  H.  4  2. 

11.  W2LfteJbaU  be  brought  in  vill  or  hamlet^  &c.  or  the  writ  fball 
^ate  as  it  feems  there;  ztiiyet  per  Hank,  if  the  place  where  j  See.  be 
ft  manor  orfuchaplaccythc  writ  is  well  brought;  aiid  after  they 
were  at  iflue  if  it  was  a  vill  or  not ;  and  Hank,  laid,  now  the  vrz^c 
{hall  be  tried  by  this  inqueft ;  quod  conceditur  per  l*hirning  Ch.  J. 
Br.  Wafte,  pi.  61^  cites  7  H.  4.  8. 

12.  In  wafte  the  writfuppofed  that  the  plaintiff  bad  the  reverfion  B«"-  Vafi- 
of  the  afftgnmentrf  J,  wio  had  it  of  the  affignrntnt  of  JV.  andjbeived  cuS's'^c.''' 
fine  ofthefirjf  aragnment  and  deedoftbejecond  affignment  to  himjelf  — j?i,nt  wn 

Til.  iaid,  the  fine  proves  that  y.  had  the  reverfien  of  the  affignment  of  faiu  that  xf 
W.  and  R.  and  the  writfufpojes  it  to  be  by  Iv.only ;  judgment  of  the  '^^l^'/ 
jwrit,  and  therefore  the  wnt  was  abated,  notwithftanding  the  plain^  ihepJainfiff 
tiff  had  averred  that  R.  had  nothing  in  the  reverfion^  but  W.  only ;  »^«  b*^;: 
for  as  his  grantor  ftiall  be  eftopped,  fo  he  fliall  be  eftopped.     And  ^X'^J^*^ 
pjlranger  to  the  fim  pleaded  it  to  the  writ  by  reafon  oftheftiewing  of  fi';^^[  "^^^ 
f fie  plaintiff,    ^r.  W;ifte,  pi,  64.  9ites  i|  H.4. 1.  Watle,  pi' 

64.  dies  1 1 

H.4.  !• 

13.  In  wajfej  the  ^mtiW  counted  in  ajbes  and  thorns^  and  |he  [  4.87  1 
.defendant  pleaded  it  to  the  count  becaufe  the  tb^ns  are  not  wafte ; 

and  there  it  was  argued,  that  it  goes  to  the  writ ;  and  it  feems  that 
there  is  no  other  judgment  upon  plea  to  the  count,  but  quod 
querens  nihil  capiat  per  breve,  and  therefore  fee  that  for.  £iult 
in  the  count  {he  wnt  fiiall  s^>ate.  Br.  Cpw)^  p},  8.  cites  9  H« 
^.  10. 

14.  Thf 


487  ,    snaae; 

t4.  The  defendant  demanded  judgment  of  the  writ  becaufe  it  is 
tnugbt  ofwqfle  in  A.  andB>  zvA  [aid  that  B.  is  a  hamlet  of  A,  and 
Mt  a  vilfby  itjelf^  and  this^^/j  to  aUthe  writ ;  per  Babbtneton,  Mmt- 
tin,  and  Pafton :  and  iflUe  was  taken  if  it  was  a  vill  by  ioelf  or  not. 
Br.  Wafte  pL  9,  cites  9  H.  6»  42* 
^i  V«^^'         *^'  Where  wafte  is  brought  of  wafte  in  a  houft  and  in  hreak^ 
Titeft  S.  C,     ^^^  ^f  ^  wally  where  it  does  noi  lie  efthe  houfej  yet  the  writ  (hall  not 
abate  in  all  $  for  it  does  not  lie  but  by  furmife  in  \n-it  or  declara^ 
tion,  contra  if  it  was  confefled  by  the  party  ^  note  the  diver{ity;» 
Br.  Wafte>  pL  94.  cites  22  H.  6.  24. 
\^v  S***        ^^*  Wafte  againft  a  feme  of  a  demfi  to  herfo  long  asjhtjball  live 
otwnu'    fi^y  ^^  therefore  the  writ  ill ;  per  Cur.     For  vtfiall  he  for  term  of 
lib  9.  car- 7.  lif^  and  the  declaration  Jhall  be  fpeciaL    Br*  Wafte,  pi.  lOZ.  cites 
i.  8.  cites       37  H»6.  26. 
37  H.  6. 19.   ^' 

So  of  a  leaf?  fuamdlufe  bem  ^fferlt,  Br.  Wafte,  pt.  io<.  ckcs  37  H.  6.  t6.«— .-S.  P.  Tbeloafs 
DiS*  of  Writs,  lib.  9.  cap,  7.  C  8.  cites  37  H.  6. 319. 

17.  Writ  of  wafte  againjt  tenant  purautervie^  does  not  abate  bj 
the  death  of  ceRj  que  vie.  TbelosJ's  Dig.  lib.  I2.  cap.  lO.  £  9« 
cites  Hill.  9  £.  4.  53. 

l8»  If  wafte  be  brought  hy  baron  and  feme  in  remainder  in  efpecial 
tailj  and  hanging  the  writ  the  feme  dies  without  jjfuey  the  writ  (kali 
abate,  becaufe  every  [kind  of  action  of  wafte  muftbe  ad  exhaereda- 
tionem»    Co.  Litt.  285.  a. 

19.  An  a£Hon  of  wafte  is  brought  againft  the  leflee  for  years,  or 
againft  tenant  pur  term  d'auter  vie,  and  hanging  the  action  the  term 
expires^  Or  cefty  que  vie  dies,  yet  the  writ  uiall  not  abate,  for  that 
an  a£tion  of  wafte  lies  only  for  the  damages  in  thofe  cafes,  whicti 
be  ihall  recover  in  that  action  then  depending,    z  Inft^  304* 


S^ifilhe"    [B-  ^]  The  Count.    [And  where  General  or  Special^ 
note,  (A. a)  though  the  Writ  is  General.] 

pL»6. 

liwas  £1,  1  F  wafte  be  brought  for  fuch  trees  whereof  the  cutting  ofevery^ 

*^e '  h^  particular  tree  will  be  wafte^  there  the  count  ftiall  be  that  be 

plaintiiF^^   ^^  fi  ^"^^^  *^'^h  ^o  that  damages  may  be  more  certainly  taxed.    46 
}g/n  waB§     £..  3*  17*  as  white  thorns.     1 1  H.  6.  i.] 

in  diverji 

tlangif  l^fiattjhiw  the  vahu  of  each  thing  by  Uftlf*    Br.  Wafte,  pi,  9.  cit»  9  H«  ^«  42* 

[2.  But  where  the  adion  is  brought  for  fuch  trees  whereof  the 

0mmk,fs»wr\  cutting  of  every  particular  is  not  wafte,  but  the  wafte  confifts  in  the 

•  Foi.  83^.  tnukitudey  there  *  he  fliall  ,not  count  of  fo  many^  trees,  but  off^ 

^"^"-^  many  loaasy  as  of  fo  many  loads  of  black  thorns,    46  E.  3.  17.  aid-* 

judged.! 

[3.  ^  wafte  be  "brought  yor  wafte  in  germensy  he  fhail  not  count 
in  permitting  the  wood  to  be  uninclyedyfi  that  the  beafts  have  eat  tb^ 
[  48  8  ]  gcrmens,  but  he  fliall  count  generally  that  bi  bas  deftroyed  the  ger^ 
mens*    11  H.  6,  i.J 

[4-  ^# 


Wfifie*  48S, 

« 

[4.  So  t/ajlranger  comes  uoon  the  land,  and  ddis  wajle^  the  count 
fhall  not  be  in  permitting  the  uranger,  &c«  but  generally.  1 1  H« 
6. 1.] 

5.  A  man  may  have  a£tion  of  wafte,  and  count  ir^;i  divert  Uajeu 
F.  N.  B.  60.  (FJ  cites  M.  44  E.  3. 17.     Sec  34  H.  8.  12. 

6.  Wafte  quod  tenuit  ad  terminum  annorum,  and  counted  of  a  Bn  General 
!cafe/ar  term  of  life  to  the  Uj^ator^andhalfaytar  over^  by  which  the  Brief,  pJ. 
^defendant  pleaded  this  to  the  writ^  hecauje  it  is  not  ad  terminum  anno^  s'c  — The. 
yum\  and  yet  well;  for  there  is  no  other  writ  but  for  term  of  life  loal'sDig. 
«r  years,  and  therefore  hejball  have  general  writ  andfpecial  uunt.  of  Writs, 
Br.  Wafte,  pL  48.  cites  46  E.  3.  3u  f'^Vl"^' 

'  ^      *  -»•#•*  7.  1. 7.  Cites 

S.  C.  and  7  H*  7.  i«  and  14  H.  8.  1  x. 

7.  Battery  ofvilleinsj  or  eonftraining  them  to  do  more  fervices  than  Br.  Brief, 
they  ought^  per  quod  recejferunty  is  wafte ;  and  the  writ  was  vaftum  pi*  6.  cites 
in  hominibus,  and  counted  of  villeins  as  above,  and  good ;  for  the  |*  ^' 
writ  fhall  be  general,  and  the  count  fpecial,  and  fo  good,  notwith-  nUBriefV 
fianding  that  it  was  not  exiltum  dc  hominibus.     Quod  nota.    And  pi.  3.  cites 
it  was  brought  in  4  vills,  and  the  defendant  faid  that  no  fuch  vill  as  Th^;"Tr 
the  one,  &c.     And  per  Marten,  this  goes  to  all  the  writ,  without  pj^l'^  ^f  * 
anfwering  to  the  wafte  in  the  reft.    Br.  Wafte,  pi.  5.  cites  2  H.  6.  Writs,  iib« 

10.  I  J.  9- cap.  7. 

J.  14.  Cites 
S,  C.  and  M.  30  E.  3.  Brief  303. 

8.  Writ  of  wafte  is  quod  fecit  vaftum^  and  yet  he  may  count^ 
feveralwaftes.     Br.  General  Brief,  pi.  9.  cites  4  H.  6.  ii. 

9.  In  wafte  the  writ  ftiall  be  ad  terminum  annorum^  and  fhall  s.  P.  ibid. 
cownt  for  one  year^  or  for  half  a  year.     Br.  General  Brief,  pi.  6.  pi.  ij-citet 
cites  8  H.  bs  34.  j-'^-  Tenam 

Kb.  r.  cap.  7.  And  the  count  (hall  not  abate  the  writ ;  for  there  is  no  other  form  of  writ  in  this 
cafe,  and'yet  the  writ  is  falfe;  for  it  contains  more  than  is  true.—— S.  P.  Godb.  115.  pi.  1^6. 
Arg.  in  cafe  of  Lewknir  v.  Ford,  cites  40  E.  ^.  41  E.  3*  iB  ■  4  Le.aaS.  in  S.  C.  Arg.  cius 
the  fame  cafes.— —S.  P.  F.  N.  B.  60,  (D)  cites  Litt.  14.  but  add»  qitxre^— S.  P.  Co.  Litt.  5^. 
b.  53.  a. 

XO.  If  leaje  is  made  to  a  feme  as  long  as  Jhe  Jhall  Uvefole^  or  to  a  S.  P. 
man  as  long  as  hejball  behave  himfelfwelL  and  the  tenant  does  wafte«  ^''**''"l* 
the  writ  loaJl  be  general,  quas  tenet  ad  termsnum  vtta^  and  there 
declaration  fliall  be  ipecial.    Br.  General  Brief,  pL  lu  cites  37 
{!•  6.  26. 

1 1.  Wafte,  and  ajfigned  wafte  in  a  kitchen  in  permitting  it  t^fall^ 
hy  reafon  that  be  did  not  lay Ji ones  under  the  walls  of  the  kitcheny  viz. 
me  groundfels.  The  defendant  demanded  judgment  of  the  count  i 
for  it  is  not  wafte :  for  the  tenant  is  not  bound  to  more  than  to  keep 
it  in  fuch  cafe  as  he  took  it.  And  the  declaration  is^  that  the  ill 
came  after  the  Icafe  by  fuiFerance  of  the  tenant }  and  it  was  held  that 
it  goes  only  to  the  a£lionfor  this  partj  and  the  writ  is  good  for  the- 
refiy  (for  the  plaintiff  aifigned  other  waftes  alfo)  by  which  the  de- 
fendant pafTed  over,  and  pleaded  i>o  wafte  done*  Br.  Wafte^  pU 
X 10.  cites  5  £.  4^  89. 

12.  In  wafte,  if  the  plaintiflT  counts  of  a  fale,  he  need  not  Jbew  /# 
wbonf  he  fold,    fir*  Wafte,  pi.  112.  cites  5  £•  4-  IQO. 

^  13.  Wafte 


483$ 


t489] 


13.  Wafte  bv  the  prioreft  of  C.  in  a  manfiony  and  a  good  affign* 
ment  \  for  ^eJtattiU  Jpeaks  ofdomibus^  and  a  manjion  is  a  hmtfe^  and 
it  was  in  exbtredationem  prioriffie  ie  C  and  did  not  fay  pr^£i*  :  and 
yet  good;  for  it  {ball  be  intended  the  plaintiff,  and  if  he  brings  it  as 
parion  impaxfonee,  the  priorefs  ihall  be  named  accordingly.  Br« 
Wafte,  pL  144.  cites  10  H.  7.  5. 

14.  In  wafte  he  may  declare  upon  a  leafefor  a  jear^  and fo  from 
year  Uyear^  as  kng  as  both  parties  pUafe^  and  count  Uiat  he  held  for 
10  years;  per  Brudnell  and  Pollard.  But  Brooke  and  Fitzherbcrt 
contra,  and  that  it  is  only  a  leale  at  will*  Quarre.  Br.  General 
Brief,  pi.  20.  cites  14  H.  8.  lo. 

I5«  Wafte  was  affigned  in  amputando  (^  decopiianJo  J^ofraxinoi 
&  20  ubnaspratiijiic.  and  held  good.  D.  65.  pi.  2»  Mich.  3  £•  6» 
Samuel  v.  johnfon. 

1 6.  \{  eftates  of  lands  be  made  to  the  bujband  andwiftj  to  have 
and  to  hold  to  them  during  the  coverture^  if  they  (hall  do  wafte,  the 
feofFor  fliall  have  a  writ  of  wafte  againft  them,  fuppoflng  by  b&s  writ 

Jilod  tenet  adterminum  vita,  &c.     But  in  his  count  he  mall  declare 
ow  and  in  what  manner  the  leafe  %vas  made.    Litt*  f.  380.  and  C 

381. 

1 7.  A  leafe  was  made  to  txAmt  from  fuch  a  feafl  untofucb  aftajt^ 
tfie  writ  ftiall  fuppofe  quod  tenet  ad  terminum  annorum  in  tluit 
cafe,  and  by  the  count  the  fpecial  matter  fhall  be  ftiewed.  F.  N.  B^ 
60.  ?N) 

10.  (if  the  grantee  of  the  reverfion  brings  aiiion  of  wq/le  againft 
afjignu  of  tenant  by  the  curtefy  the  plaintiff  muft  reheafie  the  fta*» 
tute.    Co.  Litt.  316.  a. 
S.  P.  19.  In  wafte,  &c.  the  writ  wasj  that  the  defendant  committed 

J*"^^       wajie  in  the  landy  an  J  in  the  declaration  he  ajjigned  the  wajle  in  felling 
39-      on*  frees.     It  was  held  that  this  would  not  maintain  the  writ ;  but  if  he 
had  affigned  the  wafte  in  digging  clay^  chalky  orjiones,  or  the  like^ 
this  is  wafte  in  the  land.    Mo.  73.  pL  200,    Trin.    6  Eliz« 
Anon.  ^ 
tendl.  141.       *0-  I^  wafte  the  plaintiff  declared  of  a  demife  of  a  moiety  of  th§ 
pi.  too.  S.    manor  of  Tf^oolverton^  and  of  a  moiety  of  the  wood  called  fVoohertoti'm 
C,  and  the    ff^pod^  and  other  landsy  ancjf  affigned  the  wa/le  in  cutting  down  oaks 
anTfaysthe  ^^  ^  certain  wood  called  JVodlverton'TVood^  tar  eel  of  the  premiffes^ 
piamtiff       which  it  could  not  be ;  for  this  wood  couU  not  be  parcel  of  the 
««"i«l.^'     manor  of  Woolverton,  and  of  the  other  lands  demifed  with  the  n>a« 

mcnt^  bc^'    "^^ »  ^  ^^^  ^**^^  ^^^  ^'^^'  caufcs  the  count  was  held  infufficient 
caufe  his      by  the  whole  court.    3  Leon.  9.  pi.  23.  7  Eliz.  C.  B.    Tinda| 

count  was      ^   (^^bb. 
Iiifuf&cieat. 

5.  C.  cited  Mo.  38S.  in  Pckiiot*s  cafe,  as  adjudged ;  and  fays  he  thinks  the  judgment  well 
ffiven^  becaufe  tliere  is  «o  mrjUiy  cr  half 'pa*  t  kaown^  and  Jo  no  plate  cert  inn  where  the  wapt  was  ajfigaed  % 
but  if  he  had  affigned  the  waue  in  Bl.  Acre,  parcel  of  the  manor^  in  cutting  tree&  there^  though 
his  writ  be  of  a  demife  of  a  moiety*  yet  the  aHignment  will  be  good ;  but  damages  ihaU  be  gtvea 
according  to  a  balf-p.irt  of  the  trees,  and  not  of  more  by  this  \Trit.  It  feems  if  he  wiU  bring  4 
new  adtion  upon  the  ftatute  of  W.  %,  cap.  ai.  when  1  or  3>  &c  he  ihaU  recover  treble  damages 
for  the  other  half-part  of  the  trees.  * 

Goc^b.  isi.        2i»  In  wafte  the  plaintiff  ^ci^rr^i^  AsLtfeifitus  fuit  tf  the  lanJt 
pi*  H^       and  leafed  it  to  the  defendant  for  years^  who  oommitttd  wajte  ad  exbm^ 

inditationim 


riJRtatiomm  tf  the  phintlffl    tJpon  mil  wafte  pleaded,  judgraent  was  Wi  d  a  l  l 

given  for  the  plaintiflT.    It  was  af&gned  for  error^  that  the  declara-  ^'^j'^'g"^ 

don  was  quod  feifitus  fuit,  and  did  notfayofwbat  iftate^  and  fp  it  rvporu'thic 

might  be  of  an  eftate  for  life.    Shute  and  Clench  J.  held  the  deda-  Suit  J. 

ration  eood^becaufc  the  attention  of  feifin  is  not  material,  when  it  ^^^"f{^j'' 

might  be  left  out. .  Befides  it  is  helped  here  by  the  fubfequent  curableT* 

words,  (viz)  ad  exhaereditationem  of  the  plaiotifF,  which  explains  and  char 

how  he  was  feifed  \  and  being  but  form,  it  is  helped  by  the  itatute  ^^^"^|^  -t* 

of  jeofails.    Gawdy  doubted.    £t  adjornatun    Cra  £•  57..  pi.  6.  w^^hdp  d 

Pafcb.  29  Eliz.  B.  R.    Afton  v.  Whetejyd.  by  the  i^al 

tute  of  xg 
£liz«  which  Suit  J.  denied  ;  and  that  it  was  adjourned. 

22.  In  error  to  rererfe  a  judgment  in  wafte,  the  exception  was,  Oir.  ti« 
that  the  plaintiff  had  afftgned  the  wafti  in  a  bodi-,  and  by  bis  title  it  ^f^c]* 
appeared  tbat  he  had  only  2  parts  of  the  reverflon  of  the  laid  houte,  accordhis« 
Sed  non  allocatur :  for  though  he  has  but  2  parts,  yet  he  mall  pumih  iy* 

die  defendant  for  wafte  done  in  that  which  was  held  of  the  phuntiff;  f  400  1 
and  the  meffuage  being  intire,  he  cannot  affigh  the  wafte  otherwife, 
and  his  count  was  according  to  his  title.     Cro.  £•  290.  pL  io« 
HilL  34  &  35  Eliz.  B^  R.     Warneford  v.  Haddock. 

23.  Lands  were  given  to  A.  and  B.  and  the  heirs  of  their  2  hMfS. 
A.  died  without  ijfue^  and  the  remainder  of  the  half  reverted  to  the 
donor.  He  brought  wafte  againft  B.  of  houfes  and  lands  to  him 
demifed,  and  agreed  that  the  writ  was  good.  But  it  was  queftioned 
if  die  count  (hall  be  general,  or  of  a  hajf  only,  notwidiftanding  that 
both  were  tenants  in  common  of  the  reyerfion*  2  Brownl.  133* 
Mich.  9  Jac.  C.  B.    Mallet  v.  Mallet 

24.  tn  wafte  the  plaintiff  counted  tbat  the  defendant  plowed  ut  his  • 
Umdy  which  was  pajlurahle^  li  fie  fecit  vqftunu  After  verdia  for 
the  plaintiff  it  was  moved  in  arreft  of  judgment,  that  the  plaintiff  m 
his  declaration  does  not  fo  much  as  alledge  a  wafie  done^  but  leaves  if 
abiblutely  uncertain ;  and  that  the  ver<UA  does  not  help  it;  for  that 
only  fays  that  the  defendant  did  it  modo  &  forma  prout  in  narra- 
tione.  Now  the  ploughing  of  pafture  may  or  may  not  be  wafte,  and 
to  make  it  fuch  it  ought  to  have  been  fo  time  out  of  mind  \  and  it  is 
not  enough  to  fay  that  it  was  pafture-grpund  diu  ante*  Jones  J« 
laid,  that  arable  and  pafture-eround  are  convertable,  and  what  is  the 
one  this  vear,  may  be  the  other  the  next,  and  the  law  does  not  fa 
much  difringuifti ;  and  therefore  judgment  was  ftayed.  2  Show.  8« 
pi.  4.  Pafcb.  30  Car.  2.  B.  R.    Gunning  v.  Gunning. 

25.  The  declaration  was  that  the  defendant^  who  was  lellee,  did 
fell  the  trees^  &c.     And  this  was  held  not  good,  witboutjaying  tbat  he 
cut  tbem  down^  &c.    Clayt.  Rep,  126.   pi.  225.  March  1647, 
Ward  V,  Waddington, 


(B,  a.  ty 


499  cztafie. 


see(N.a)  ^B.  A.  2)     Proce/s  and  "Proceedingt* 


♦  If  the  <&.  I.  13  £.  I.  p*  N  A  C  T  S>  that  of  all  manner  ofwafte  done^  to  ihi 
fmdmmtbc  cap*  14,  ^^  domogi  of  any  peffon^  there Jholl from  henccfor-th  be  n^ 
«£/**c  fo  *''"''  ?^  prohibition  awarded^  hut  a  writ  offummom ;  •yi  that  be-^  of 
Mperad*  tcAow  complaint  is^Jhalt  anfwer  for  wajle  done  at  any  time*  And  if 
▼entnre  he    he  eome  not  after  thefummonsy  hejhall  be,  attached  \  and  after  the  at-^ 

TZ!:Zi,  *^'^'^'  ^*J^  *'  '*>«■««'• 

aor  any  otlier  writ  ferved  whereby  he  might  have  notice,  yet  a  writ  of  enquiry  of  \vafte 
ftiatt  be  awa«^ed  by  this  branch  ;  for  here  it  is  not  fpecified  that  iiTues  fliould  he  returned^  Ace  bnc 
generally^  and  by  the  writ,  the  w^fte  (bnll  be  inquired  of  by  the  oath  of  i»  men,  where  fhe 
defendant,  or  any  for  lum^  may  attend  if  he  will, and  the  jurors  may  find  ag^nil  the  plainciif* 
a  IniL  389. 

ifthede-  -^^  Iftt  come  not  after  the  dijfrefsy  the  Jherijfjball  be  commnnded 

fendmit  ^-  that  %  in  proper  perfon  hejhall  take  with  him  I2>  tff.  andjhallgc  ta 

rnndtlmdi^anH  after  maktt  d  faub^  the  pbintiff  fliall  not  by  this  branch  have  a  writ  to  inqtnre  of  the 
wafte,  becaufe  it  is  out  of  the  words  and  purview  of  this  »A.    1  Inft.  390. 

%  Here  are  three  tlMngs  to  be  obferved,  ift.  That  the  (heriff  ought  to  go  in  proper  perfon  ;  for 
that  though  in  rei  veritate  he  ts  no  judge,  yet  this  writ  is  in  nature  of  a  commiflion  unto  him,  anJ 
fte  is  in  loco-judicis,  and  therefore  he  ought  to  go  in  propria  perfona.  2dly,  Where  (ome  hare 
Mden  tiiat  the  (beriff  may  inquire  upon  this  writ,  by  the  oath  of  f  6  or  8  perfons,  it  appears  ttuc 
there  mfhttm  to  he  under  ti;  for  the  words  of  this  branch  are  aifumptis  fecum  ti ;  yet  this  k  hut 
an  inqoeil  of  office ;  for  it  is  taken  fans  mife  des  parties ;  that  is,  without  any  ilfiie  joined.  3<fly, 
yht  Atnlif  timjfg» ad /oiim^ vfJlatuMf  togctUr'nithiU jiiror If  and  view  the  fame;  for  ifka  cadunc 
potius  fub  vim  quam  fub  auditn.     2  Inft.  390* 

•f  It  was  agreed  by  the  whole  court,  that  if  6  of  the  jury  are  examined  upon  a  voire  direr 
if  they  have  feen  the  place  wafted,  that  is  fufficient;  and  the  left  of  the  jury  need  not  be  ex- 
amined upon  a  voier  dire>  but  only  to  the  principaL  Godb.  £09.  pi.  298.  Mich.  1 1  Jac.  in  C,  B» 
Gage  ▼.  Smith. 

♦[491] 

If  the  wajli  ^^  fi>oll  inquire  of  the  wafte  done^  andjhall  return  an  inque/l ; 
heaffSgrndin  and  after  the  inquefi  returned  they  Jhall  pafs  unto  judgment  i  like  as  it 
5r&eriff''  ii  contained  in  the jftatute  of  Gloucejler. 

and  thejirrorf  muflviewalftbt  plnc$t  wafted  in  every  of  the  townt^  hvt  he  mayittjuire  therttf  in  anj  ems  of 
the  tvwris  $  and  this  copulative  doth  fo  knit  the  words  together,  as  he  cannot  inquire  of  it  id  a  fu- 
xeign  town,    a  Inft.  390. 

View  ill  wafte  for  the  afTcfling  of  damages,  fha^  be  of  every parttL    .Agreed  by  alL    D.  204.  au- 
Mali;,  pj.  I*  cites  Pafch.  41  £iiz.  C.  B.    JLetd^fbrd  v.  Sanders. 

2.  Wafte  againft  two  by  the  bijhop  ad  exharedationcm  ecclejiay  and 

procefs  continued  till  the  grand  diftrefs  returned^  and  the  one  came^  and 

the  other  made  default^  and  he  who  appeared  was  compelled  to  aiifwer 

alone  \  for  the  procefi  is  determined  againft  the  other.    Br.  Wafte, 

pi.  99*  cites  39  £.  3. 15, 

In  foch  3.  If  the  tjiue  be  taken  out  of  the  point  of  the  writy  as  upon  con-^ 

^^*  w?  ht  fi^^^^^^^'i  reUafcy  or  thf  like,  there  needs  not  the  view,  or  claim  of  the 

ioTto  tove  view  in  venire  facias ;  for  the  wafte  is  not  denied,  but  where  bar  is 

the  view  of  pleaded  \  fo  in  affife;  per  Pigot,  quod  non  ncgatur.   Br.  Wafte,  pi. 

*V-!5*t.r  M3-  cites  7  E.  41- 

wafted,  nor      ^^  '         ^ 

to  inquire  of  that  bttt  of  damage^.    D.^^d4-  Marj.  cites  it  adiod^^ed  HT    i|^  Eli2.  Anon.  ■ 

BiK  l^  A^dqfcn  a^  VValmiley,  if  tb^tgue  be  joined  upui  fuch  cullateialpointi  as  whether  be  en« 


(CQaQe.  49t 

as  execvitor  or  as  lefrntee,  yet  Ihc  juroi-s  oiipht  to  have  the  view  for  'hr  ^\v\n%  of  ^a» 

niages;  fo  if  the  waftc  be  coofefTcd  or  found  by  vcrdidt,  butotherwifc  if  it  be  nOjvulged  upon  d«- 
itiurrers   buC  Glanvil  contra.    D.  204.  Marg.  pi.  i.  cites  Pafch.  41  Eliz.  C.  R.     Letchford  v. 

Sanders.       ■     a  And.  13^  pi.  80.  S.  C  Cro.  E.  690.  pi.  a6.  S.  C. Poph.  194.  S.  C. 

-— *Bn>wnl.  241.  Laihbrook  v.  Saunders,  S.  C,  [but  in  lieiclier  of  tlie  laft  rocationed  books 
4oes  ttw  S.  P.  appear.] 

4,  InzniStionofwzfie^e  jurors  Jhall  have  a  v/wi;  of  the  place  '^'^^f^ 
wafted,  &c.  as  an  incident  to  the  aftion  of  wafte ;  for  in  the  aftion  ^^^jj^ig 
at  the  common  law  the  jurors  fhould  have  had  the  view.    2  Inft.  Court*  if 

300.  thejunrbo 

tUyi  kficn  the  ^/are,  it  is  fuffident*  tdilmgh  thtj  be  notfwom  thai  theyf.iw  it,  and  although  that  the 
place  wailed  he/ktwedtatoc  jury  hf  tbe^MMliff't/ervsnts,  yet  if  it  be  ^y  the  ctmmaruUient  of  thtjhmff\ 
at  is  as  fufilcient  as  if  the  fame  had  been  ihewed  unto  them  by  the  IheriiF  himfelf.  Gow.  109,  f  U 
298.  Mich,  ixjac.  in  C.  B.    Gage  v.  Smith. 

5*  In  an  tSioa  of  wafte  there  ihall  \>z  Jummons  4indjiveranci  % 
for  the  writ  is  ad  exhaeredationem,  and  the  a£lion  of  waite  is  a  plea 
real.     2  Inft.  307. 

6.  Though  the  view  in  a£tion  of  wafte  was  not  retunud  on.  the 
procefs  on  ivhich  the  firji  jurors  appeared^  and  were  fworn,  and  tried 
the  iffue  %  yet  it  was  refolved  to  be  good  enough,  becaufe,  although 
the  jurors  ought  to  have  the  view,  yet  it  was  not  necejfaryfor  the  of^ 
Juer  to  return  ity  but  the  Court  om  the  trial  ought  to  examine  the  matter^ 

whether  the  jurors  have  had  the  view  or  not ;  for  on  the  trial  fix 
jurors  at  leaft  ought  to  have  had  the  view,  or  elfe  the  jury  ftiall  not 
be  taken,  cites  9  H.  6.  95.  b.  And  in  24  £.  3.  26.  a  day  of  conti* 
injance  was  given,  eo  quod  the  jurors  had  not  the  view,  &  inte- 
rim videanti  £c.  And  in  an  ajjife  the  view  of  the  jurors  is  requijite  ; 
hut  it  is  never  returned;  for  perhaps  neither  the  flieriff  nor  the  of- 
iicer  knows,  whether  the  jurors  have  had  the  view  or  not  For  the 
words  of  the  writ  are,  et  interim  videanty  &c.  and  not,  et  interim 
baheri fac  vifum*  So. that  the  jurors  may  view  the  place  wafted 
when  the  omcer  is  not  prefent,  and  therefore  the  officer  is  not  obliged 
Co  return  the  view,  but  it  ought  to  be  examined  on  the  trial  and  the  f  aq£  1 
party  may  make  his  challenge  to  the  jurors  for  that  caufe,  if  iix  of 
them  aC  the  leaft  have  not  had  the  view;  and  if  the  ofllicer  had  re- 
turned that  they  had  the  view,  yet  if  it  appeared  on  the  trial  by  ex* 
amination,  that  they  had  not  had  the  view,  the  return  would  be  to 
no  purpofe,  nor  conclude  any  of  the  parties,  plaintiff,  or  defendant; 
2  Saund.  254,  255«  Mich.  22  Car.  2.  Greene  v.  Cole. 

7.  4  {^  5  Ann.  cap.  ib.f,8,  enafls,  that  in  any  anions  in  any  of 
her  majejis^s  courts  at  Weftminjler^  where  it  Jhall  appear  to  the  Court 
that  it  will  be  necejfary  that  the  jurors  Jhguld  have  the  view  of  the  place 
in  que/iiony  the  Courts  may  order  fpecial  writs  ofdijlringasor  habeas  cor^^ 
poray  by  which  the  jheriffor  other  officer  Jhall  be  commanded  to  have  6 
out  ofthejirjl  12  ofthejurorsy  orfome  greater  numbery  at  the  place  in 
quejtiony  fome  convenient  time  before  the  trialy  who  Jhall  have  the  matters 
tn  queftion  Jhewn  to  them  by  two  perfons  in  thf  writ  nanud^  to  be  ap* 
pointed  by  the  Court. 


(B»a.j) 


49*  CQafie; 


(H.  a.  3)    Pleadings. 


nuntts^ 
Thcloar 
Brief,  747. 

2.  In  wafte  againjt  baron  andfenu  en  a  teafi  to  them  hoib  made  hj 
the  plaintiff* s  father^  the  tenants  pleaded  that  the  plaintiff^ s  father 
nelejfa  pas  to  them  modo  ^  forma^  Sec  and  held  a  good  plca«  Xhe- 
loal'sDig.  lib.  11.  cap.  52.f.  25.  cites  Pafch.  6£.  ?.26o, 

3*  In  wafte  agfinjl  tenant  in  dower^  (he  pltadeiw-  grant  made 
to  her  by  the  heir  to  hold  without  impeachment  efwafte^  and  *ruerred 
that  hi  had  affets  by  defcent  \  and  the  opinion  was  that  it  is  no  plea; 
for  the  ftatute  of  Gloucefter  fpeaks  of  warranty  with  aflet^  to  bar  the 
tail,  and  not  of  grant  with  aflfets.     Br.  Wafte,  pL  76.  cites  38 

E.  3-  3^3- 

4.  It  was  agreed  that  the  heir  fhall  not  have  afiion  of  wafte  ^ 

wafte  in  the  time  of  his  father^  but  in  his  own  time,  and  ifllic  takes 

accordingly.  Br.  Wafte,  pi.  76.  cites  38  E.  3.  23. 

Br.  Mon-         j.  In  wafte  by  him  in  remainder,  he  ought  XQfl)ew  dted  ofr^main-^ 

^^k^     ^r,  and  fo  he  did.  Br,  Wafte,  pU  2».  cites  42  E.  3.  19- 

S.  C.^— He  (hall  (hew  the  Uee<)y  if  it  b$  tlemmded  by  the  tenant ;  but  pcrFinch.  he  need  not  fhcw 
ft  till  Chen.  Br.  Monftrans*  pL  15.  cites 41  E.  3.  i).— — S.  P.  Br.  Vahaucey  pk  io8.  cites  10  H. 
6w  8.    For  thit  a^on  is  not  properly  founded  upon  the  UeeU. 

Br  Wafte»         6.  In  wafte  the  plaintiff'^^nnf/^F  upon  a  leafe  for  years  by  him  made 

$!c.*^*"^**  to  the  defendant,  and  that  he  did  wafte;  and  the  defendant  was  net 

fuffered  to  fay  that  he  did  not  leafefor  term  ofyears^  hut  that  ht  did  not 

Uafe  modo  ^  forma^  Sec,  For  if  he  leafes  for  life  or  in  fee,  thedefen* 

dant  may  plead  it,  and  traverfe  the  count,  &c.     Br.  Negativa^  &c. 

pi.  7.  cites  43  E.  3.  13. 

7.  Wafte  againft  A.  of  tenements  which  he  held  of  the  leapt  of  E* 
nurc!^pl!ss  ^^^  *'^  them  for  term  of  life  of  the  leafe  rf  his  father.  The  defend* 
ches  44'e.  ant /aid  that  he  had  ♦  nothing  tn  the  tenements  we  day  of  the  writ  pur* 
3'*'^— •  chafed^  nor  ever  after ^  but  E,  was  and  is  tenant  i  judgment  of  thfr 
tcnuns^T'  ^^'''  ^  ^^^  allocatur,  by  which  he  faid  that  E.  was  tenant  the  day 
7.  cites  40  of  the  writ  purchafed^  abjque  hoc  that  he  ever  any  thing  had  rf'tbe  leafe 
£•  3*  33*  ofE,  which  was  held  a  good  plea,  and  the  other  maintaineohis  writ; 
r  4-0 't  1  ^"^  nota,  and  yet  non-tenure  is  no  plea  in  wafte,  but  it  feems  that 
i  Ty  ^  J  ^'^  amounts  to,  that  £•  non  dimiflt  modo  &  forma.   Br.  Wafte,  {d* 

35.  cites  44  E.  3.  5.         • 

8.  Wafte  to  part ;  the  defendant  pleaded  that  the  tenants  died  in  the 
lafl  ptfliUncey  and  he  could  not  yet  find  new  tenants^  and  as  to  a  grange 

that  the  plaintiff  by  indenture  is  bound  to  deliver  timber  to  him  for  repa* 
ration  infuch  a  wood^  and  did  not  \  judgment,  &c.  and  thereit  is  held, 
that  if  it  oe  upon  the  land  leafed  he  may  take  it,  notwithftanding  the 
indenture,  and  therefore  this  is  no  bar;  by  which  he  faid  that  there 
was  no  timber  upon  the  land  leafed^  and  that  the  wood  out  of  whichi 

&c* 


&c.  is  not  in  his  leafe ;  by  which  the  plaintiff' replied  that  he  §ffireJ 
timber^  and  the  plaint  iff' would  not  take  it  unlefs  he  could  have  more^ 
which  be  had  no  need  of,  Prift,  and  the  others  e  contra.  Br.  Waftc, 
pi.  36.  cites  44  E.  3.  21. 

9.  In  wafte,  the  tenant  faid  that  as  to  the  wood  it  is  excepted 
in  the  deed  of  teafe^  and  Jo  ne  dimitta  pas ;  but  he  anfwered  lo 
the  remainder ;  and  the  plaintiff  faid  that  he  leafed  the  ivo^d  by 
another  leafe^  and  tbe^  others  e  contra.     Br*  Wafte,  pi.  38.  cites  44 

E.  3- 34-35- 

10.  Where  the  tenant  jufiifies  the  abatement  tfjo  many  trees  for  r^« 
farationsy  the  other  mayjay  that  he  abated fo  many  more  beftdes  \  per 
Cur.  Br.  Waftc,  pi.  38.  cites  44  E.  3.  34.  35. 

11.  yfjA^agatnft  tenant  for  term  of  life  ofhisleafe^  vAio faid  that  ^y^^f/}^ 
the  plaintiff  had  nothing  in  reverjion  ;  ana  admitted  for  plea,  without  ^lf^*y'l^ 
anfweringto  the  leafcy  and  without  Jhewing  how  the  reverfton  is  out  of  upmapft 
htm.     Quod  minim  !   Br,  Wafte,  pi.  45.  cites  46  E.  3.  ac— But  '« tu^thtr 

contra  8ll.  6.  IS.  ':^,Zt\ 

heirs  oftbt  another  j  the  Unanijald  tbrJ  be  dijcontinued  to  R.  in  the  life  oftheftme^  ahjpe  boe  that  the  pliirim 
tiff  My  thing  bad  im  the  reverfioti  the  day  of  the  writ  purcbnfed,  or  afierf  Ati^  held  double  ;  by  which 
he  faid  as  ikve,  andfo  in  rvutrfuut^  &c*  and  then  well  (  and  per  Martin  and  others,  nuhmg  in  revtr^ 
fion  only  is  a  good  plea  there.  Contra  where  ibe  p/<ii»tijf  counts  of  bis  own  lenfr,  or  of  the  I'mfe  of  bis  anchor  ; 
but  it  is  a  good  plea  in  wajte  ex  ajignutione,  utcn grant  of  revtrfion  to  tbe  f/aintijf.  Note  the  diverfity. 
Br.  Waftc,  pi.  85.  cites  8  H.  6.  13^  S.  P.  Br.  Double,  pi.  41.  cites  8  H.  6  iv  And  in 

wafte  af^cunjl  tenant  by  tbe  cttrttfy,  it  is  a  good  plea  that  be  dijcnntinued  in  fa  to  R,  in  tbe  life  of  tbe  /rmf ,  tind 
4sfter  R,  le/fed  to  htm  for  his  life^f^vittg  tbe  rcverfon^  andfo  nothing  in  reverfon  tbe  day  of  tbe  writ  pur  •- 

Aafed^  &C.    Br.  Waftc,  pi.  85.  cites  8  H.  6.  13 And  where  tbe  pUntif  counts  c/  hii  own 

Jeap,  or  of  hit  ancejlors,  the  tenant  mayf:iy  quod  mm  dimijit,  andfhcw  bow  tbe  bev'  kiss  grantfd  tbe  rever^ 
fion  to  another  to  whom  be  attorned,  after  which  attornment  no  wnfle  dame,  Br.  Wafte,  pi.  85.  citet  8 
H.  6.  13. 

Rien»  en  U  revtrfion  is  a  |food  plea  in  wafte,  per  Beaumond.  And  Walroflcy  took  a  diverfity  when 
the  wafie  is  brought  by  tbefirfl  Itffw  bimftlf,  »nd  when  it  is  brought  by  tbe  granite  of  a  t  cvrfior. ;  in  ttic 
•ne  cafe  it  is  good,  but  not  in  the  other ;  and  cited  5  H.  5.  la.  Br.  Wafte,  72.  and  46  E.  3.  20.  Br. 
Wafte  45.  And  note,  if  they  warrant  that  difference,  the  reafon  is  hecaufe  of  the  contract  and  pri« 
vity  between  the  parties  at  the  making  of  the  leafe.  Noy  53.  Arden'tcafe. 

In  aAion  of  wafte  brought  by  the  Irffbr  againft  itie  lellee,  the  leflcc  i-  r/fpeff  of  privity  cannot 
plead  riens  en  le  revcrfion,  but  he  muft  fliew  how  and  bv  wh<<t  means  the  reverfion  is  divefted  out 
of  him ;  but  '\i  l)\e  granite  of  a  tevcfion  brirgi  an  a^hn  of  wafie^  the  leflce  rosy  plead  generally  that 
he  has  nothing  in  the  reverfion.  Co.  Litt.  356. 1.  (h) 

12.  Upon  recovery  in  wafte  by  defaulty  and  writ  of  inquiry  of  wafte,  ^^i  Scire 
&c.  the  plaintiff  fued  execution  by  tcire  facias ;  and  the  defendant  faid  ^*^' cUes' 
that  the  day  of  the  writ  purchafed  he  was  villein  to  J.  N,  and  held  in  i,  c 
villeinage^  and  yet  holds  \  judgment  if  execution  \    and  the  beft 
opinion  was,  that  it  is  no  plea ;  for  //  is  afpecinl  non-tenure^  which  is 
mplea  in  wq/fe  nor  in  fcire  facias,  &c.     Br.  Wafte,  pi.  51.  cites  48 

E.  3. 18. 

13.  ^id  juris  clamat\  the  tenant  fhexved  how  the  grantsr  leafed  to 
bim  by  indenture  Jhtwn  to  the  court  J  or  40  yearsy  and  granted  to  him  to 
repair  the  houfe  within  the  firjl  year^  ^xAjaving  to  him  the  advantage 
of  the  indenture^  if  the  houfe  after  falU  in  his  default^  ready  to  attorny 
and  the  attornment  taken  accordingly,  and  the  faving  entered  of  re- 
cord; and  this  fecms  to  be  a  bar  in  wafte  after.  Br.  Wafte,  pi.  53. 
cites  48  IL.  3.  31.  32. 

1 4.  Waftc  againft  tenant  for  ///>,  and  afftgned  the  wafte  in  a  grange^    f  494  ] 
^ally  and  cotage ;  and  as  to  the  grange  and  hall  the  defendant  faid  that      . 
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waftc,  thai  they  wen  feeble^  andthe  timber  peri/hedat  the  time  of  the  demife^fo  thai 

the  hmf,  was  ffjgy  could  fiot ftond^  by  which  they  fell  %  and  to  the  cotage  that  theflain^ 

^Tm'ofTb!  t  if  made  it  after  the  leafe  without  gree  efthe  defendant  \  judgment  fi 

dtmy^and  adio,  and  admitted  for  a  good  plea ;  and  it  Is  no  replication  for  die 

thereof  f<  it,  pI«iintifFto  fiiy  that  the  defendant  by  his  deed  had  covenanted  to  repair 

pK  r  ?-  dies  '^'  ^^^*fi  "*  ^^  S^  pl^S"^  ^^  ^hey  were  at  the  time  of  the  demife  ; 
12*  U.S.  I.  for  of  this  lies  covenant;  fer  it  requires  but  fmgle  damages,  and  of 
— ^riAtf/    wafte  lies  treble  damages  j  quod  nota.     Br.  Waftc,  pi.  54.  cites 49 

tb.  l>oujc  K     9    T 

•rutetfell       ^^  S'  ^' 
hy  w'mk  9r  ttmpefi.  Ibid. 

1 5  •  Wafte  againh  tenant  for  years  of  the  leafe  of  bis  anceftor  efwaftr 
in  a  hall^  kitchen^jfable  and  oaks  \  znias  to  the  hall  the  defendant  faiei, 
that  the  anceftor  fold  it  in  his  life-time  to  T.  P.  who  pulled  it  down  af~ 
ter  the  death  of  his  anceftor ;  and  as  to  tbeftabUy  that  the  timher  was 
put  rifted  in  the  life  of  the  anceftor^  which  fell  in  the  time  of  the  ancef- 
tor ^  and  as  to  the  oaiSf  that  he  cut  them  for  tbejiahle^  and  made  a  neuM 
Jlable  ofthem^  and  as  to  the  refi  no  wafte  done ;  and  as  to  die  (ale  of 
the  hall  the  whole  Court  was  againft  the  platntiflF  except  Hank,  and 
per  Hill,  if  the  ancejior  was  tenant  in  taiJy  the  fale  or  gifi  was  cohur-- 
able  to  be  avoided^  but  of  fee-fimple  not ;  and  it  is  not  faid  preciiely 
that  the  heir  in  tail  (hall  avoid  it.     Br.  Wafte,  pi.  67.  cites  11  H. 

4-  33t.  ^       . 

S.p.  For  1 6*  1^1  wade  the  defendants yZriW,  as  to  the  grange  that  the  moiety 

per  HuU,  was  decayed  before  the  leafe^  and  the  other  moiety  was  uncovered  by  tern* 

i^alUhe  /'S^'  ^^^  ^^^^^  ^*'  defendant  could  repair  it  the  plaintiff  entered  and 

matter ;  was  fifed  the  day  of  the  writ  purchafed;  judo;ment  fi  adio ;  and  per 

for  the  Hank,  the  \3L{ipiea  is  double^  the  tempeftand  the  entry ;  but  Hull  con- 

tempcft  is  ^^     Br.  Wafte,  pi.  60.  cites  12  H.  4,  5. 

not  wafte,  »  r        7  -r-  j 

Uiilefs  the  defendant  permits  the  timber  to  rot  after  tlie  tempeft.    Br.  Double  Plea>  pi.  30. 

f!tcs  S.  C. 

m 

1 7.  Where  a  leafe  is  upon  condition^  that  if  the  tenant  fuffirs 
wafte  he  may  enter^  tliere  he  cannot  enter  for  uncovering  by  tern* 
peU,  unlefs  he  fays,  that  the  lej/ee  had  fitfflcient  time  after  to  repair 
it,  and  did  not;  per  Hull,  clearly.     Br.  Wafte,  pi.  69.  cites  12  H. 

4-5- 

1 8.  The  plaindiF  alleged  wafte  in  exile  of  a  villein^  the  defendant 

demanded  judgment  of  the  writ,  becaufe  he  did  not  Jbew  in  what  place 
he  exiled  him,  &  non  allocatur ;  for  it  is  no  plea  quod  non  exiltvit> 
or  quod  non  fuccidit  arbpres,  but  fliall  (ay,  no  wafte  doneprout,  &c« 
Br.  Wafte,  pi.  9.  cites  6.  H.  6.  42. 

10.  The  defendant  pleaded  to  the  ivrit  becaufe  the  wafte  is  brought 
in  A.  and  htfasd  that  there  are  two  A*s  and  none  without  addition  \  and 
no  plea  per  Cur.  For  the  plaintiff fl>all  recover  per  vifumjuratorum  ^ 
quod  nota.     Br.  Wafte,  pi.  9,  cites  9  H.  9.  42. 

20.  Wafte,  that  he  permitted  a  houfe  to  be  uncovered^  by  which  the 
timber  became  rotten  and  corrupt,  Markham  faid,  the  day  of  the  writ 
purchafed  the  houfe  wasfuffSciently  repaired ;  and  the  beft  opinion  was^ 
that  it  is  no  plea}  for  it  is  in  a  manner  double,  the  one  that  if  the  wafte 
^as  done  that  it  is  amended,  and  the  gther  that  there  never  waa 

wafte. 
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wade.  But  if  he  hsi6 /aid  that  after  the  wafte  it  was  fufftdently  rr- 
pairedy  before  the  writ  furchafed^  it  fcems  to  be  a  good  plea.  Br^ 
Wafte,  pi.  86.  cites  19  H.  6.  66. 

21.  Wafte  againft  tenant  in  dower  in  land  in  /).  quas  tenet  ex 
hareditate  of  the  plaintiff.  The  defendant  faid  that  N,  father  of  the 
plaintiff'y  whofe  heir^  &c.  infeoffied  fF,  infee^  abfque  hoc  that  Jhe  held 
in  dower  ex  heereditate  of  this  plaint  \ff'\  and  then  well,  by  reafon  of 

the  traverfe.     Quxrc  if  riens  in  reverjion  had  not  been  a  good  pica.  [  j.0  C  1 
Br.  Traverfe  per,  &c.  pi.  363.  cites  20  H.  6.  19. 

22.  Wafte  ogainftj.  iV.  chaplain^  and  counted  that  he  leafed  for  Br.  Tra- 
term  of  life  by  deee(.  Tiie  other  Jaid  that  there  is  in  the  fame  viu  acol-  ^®»^*  P^» 
legej  called  the  H6fpital  of  Mary  Magdalen,  of  which  college  the  te-  ^^'Js,ct^ 
nements  where^  &c.  are  parcel^  which  of  ancient  time  has  been  founded  Theloal's 
of  a  mafter^  brothers  andfifters  \  and  that  the  plaintiff^ and  alt  his  an»  ^'S-  *•*»•  "• 
ceftorsy  and  oil  thofi  who/is  eftate  he  has  in  the  manor  of  D.  have  ufedy  ^^'  -**  " 


ao.  cites 


time  out  ofmind^  u^ben  the  mafter  dieSj  to  put  in  another  mafter  without  s.  C 
prefentatton  to  the  ordinary^  and  the  hofpital  noided  by  the  death  of  B» 
and  the  plaintiff  by  the  deedy  iffc*  gave  and  granted  the  faid  hof/tial  to 
the  defendant  habeneT  fe^r  term  of  bis  life^  and  was  put  in  peace  ible  pof* 
fejjtoni  judgment  ft  a£tio.  And  thel>eft  opinion  of  tlie  Court  was, 
that  it  is  no  plea ;  for  he  does  not  anjiver  to  the  leafe  of  the  plaintiffs 
for  this  tnatter  is  only  a  prefentation,  and  he  has  no  livery  of  feilin 
as  upon  a  leafe,  nor  the  fee  or  franktenement,  or  reverfion,  is  not  or 
ever  was  in  him  who  made  the  collation,  but  refted  in  the  houfe. 
Quod  nota.  Bv  which  the  dckndajitfaid  as  above^  abjque  hoc  that 
the  plaintiff  leafed  for  term  oflife^  prouty  &c.  Br.  Wafte,  pi.  87. 
cites  21  H.  6.  2. 

23.  Wafte  in  10  afhes.  The  defendant  Jaid  that  the  plaintiff 
gave  them  to  R*  C.  and  commanded  the  defendant  to  cut  and  de^ 
liver  them  to  the  faid  R,  C.  by  which  he  did  fo,  judgment  fi 
a£lio.  The  plaintifty2r/</  that  be  did  not  cut  by  his  command.  Per 
Newton  &  Pafton,  this  is  negative  pregnant,  by  which  hcfaidthat  he 
did  not  command  him.  Q^tod  nota.  Br.  Ncgativa,  &c.  pi.  21.  cites 
21  H.  6.  4. 

24.  Where  a  leafe  is  by  deed  without  impeachment  of  waft e^  or  by  Br.  Barrc, 
grant  to  be  difcharged  of  wafte^  all  by  one  and  the  fame  deedy  the  P**  3^  *^»'** 
tenant  may  rebuff  and  plead  in  bar  by  it,  zixdjhall  not  be  drove  to  gVookefayt 
his  writ  of  covenant;  per  I'afton,  quod  Fulthorpe  &  Afcue  J.  con-  it  feeinsto 
ceilit.     Brooke  makes  a  quttre  if  he  (hall  be  drove  to  writ  of  co-  h»mithat»^ 
venant,  if  it  be  granted  by  another  deed.     Br.  Wafte,  pi.  89,  cites  ^eV/a"^- 

21  H.  6.  46.  therdeea, 

it  may  weU 
be  ple.ide4  in  bar  alfo. 

25.  JVhere  the  defendant juftifies  the  wafte  for  tutting  of  ajhesfor 
Jire-booty  he  ought  tojurmife  that  there  was  na  underwoods  upon  the  land^ 

kc.  And  the  fame  law  fecms  to  be  where  he  takes  beeches  or  other 
trees  which  are  timber ;  bv  the  beft  opinion  of  the  Court.  Br.  Wafte, 
pi.  89.  cites  21  H.  6.  46. 

26.  Wafte  in  a  houfey  and  alfo  in  a  woody  bv  which  be  cut  the  trees  in  wa(U, 
and  fold  them^  &c.     The  defendant  as  to  th4  houfe  faid  that  no  wafte  ^^  '^«»' 

N  n  2  done,  **  "^ 
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Jotdy  the        done,  and  to  the  trees  that  the  houfe  was  ruinous  in  groundfels  at  ibt' 

TOuft  an"'  ''^'  9f,  ^*^  ^'^Ip^  h  «^*'*^*  *^  ^^^  fi^  reparations^   and  put  tbt 

fwcrto*  trees  in   the  grounjels.     And   per    Cur.     This    is    a   good  pUa 

ictb;  for  where  the  plaintiff  counts  generally  of  cutting  of  trees  without  more. 

wver^U-  ^"^  contra  where  he  counts  of  fale^  as  "here ;   for  there  he  fluM 

jindadroit  '  anfwer  to  the  fale^  by  which    Catelby  juftiiied   as  above,  alfque- 

that  he  cuts  hoc  that  he  fold  r/^^m,  and  good  reafon;  for  the  writ  of  wafte  is 

^'^db^''  quod  non  Hccat  alicui  vadum,  vendidonem  feu  deftrudionem  fa- 

themas^in,  cere  in  terris,  domibus^  bofcis,  &c.     Br.  Wafte,  pL  XX2.  cites  5 

and  be-  E.  4.  lOO. 

itows  them 

upon  the  repairs  of  the  houfe,  yet  the  tort  which  is  fuppofed  in  the  fale  is  not  anfwered ;  per 

Montague.     And  Knightly  fcemed  to  he  of  the  fame  opinion^  and  Kb  ought  alfo  to  conclude  XhaL 

it  is  thei^ame  waftc.  D.  35.  h.  36.  a.  pL  33,  34.  Trin.  29  H.  8.  in  cafe  of  Maiererer  ▼•  Sptnk.--- 

D.  90.  b.  ph  8.  Mich,  i  Mar.  in  cafe  of  Mervin  v.  Lyds. 

^7*  Ne  venda  pas  is  no  pleay  hutjhalljuftify  as  in  the  plea  above^ 
ahfque  hoc  that  he  fold^  crjhallfay  no  wajte  done  generally  Br.  Waite^ 
pi.  112.  cites  5  E.  4.  100.  Per  Choice  J. 

28.  In  trefpafs  it  was  agreed,  that  tenant  for  years  may  cut  tuooel^ 
but  it  was  doubted  of  tenant  at  will.  But  it  feems  that  as  long 
as  tenant  at  will  is  not  countermandefd,  he  may  cut  feaibnable 
wood,  &c.  Littleton  faid  then  he  ought  to  fay  that  they  have 
ufed  fuch  cujlom  in  the  country  to  cut  underwoods ;  for  otherwife  the 
judincation  is  not  good.     Qu<ere  inde.     Bn  Wafte,  pi,  114.  cites 

8  £.  4*  6-  7* 
ThelefTor         29.  WaAe  againfl  tenant  for  life  for  digging  clay,  viz.  gravel. 
wjsfeifcdin  The  defendant  jvfiijied  by  command  of  the  plaintiff.     And  tilie  beft 
fee,  but  m     Qpi^ion  was,  that  it  is  no  pica;  for  the  leflbr  himfelf  cannot  juf- 

hislcafedld      .*!  j.      •         i_         r  v-  J  •  •«  -rr  .    -r 

no:  except  tify  to  dig  it,  therefore  his  command  is  void;  as  if  I  command  J. 

the  gravely  S.  to  kill  my  father,  which  he  does,  I  fhall  have  appeal;  and  in 

and  fo  his  formedon  writ  of  eltrcpemcnt  is  delivered  to  the  tenant,  the  de- 

duiing  the  niandant  cannot  command  him  to  cut  the  trees,  but  the  eftrepe- 

leafe  is  not  ment  lies ;  for  thofe  commands  are  void.    Br.  Waft^,  pi.  108.  cites 

jood.  And  ^  H.  7.  14. 

by  Town-  *       ^ 

fend,  this  gravel  is  part  of  the  inheritance,  and  he  cannot  grant  his  inheritance  by  parol  only  witb- 

out  deed.    See  the  year-book. 

Ibid,  fays  30.  In  wafte  the  defendant  pleaded  accord^  that  he  Oiould  repair 

aiMveda^  the  flood-gates  of  the  mill,  which  he  has  done,  and  no  plea;  for  in 
13  H.  7.20.  a£Uon  perlbnal  or  mixt,  the  accord  is  no  plea ;  and  this  by  judgment, 
liutnotad-   Br.  Accord,  &c.  pi.  13.  cites  11  H.  7.  13. 

judged ;  but 

the  bcil  opinion  is  that  it  is  no  plea.— S.  C.  cited  Arg.  9  Rep.  78.  a.  in  Pcytoc's  cafe,  Mich.  9 
Jac.  C.  B.  But  Ibid.  78.  b.  The  Court  faid  that  the  cafe  of  11  H.  7. 13.  h.  was  ill  printed;  for,  ift. 
If  it  had  been  adjudged  really  in  1 1  H.  7.  the  fame  cafe  would  not  have  been  argued  again  in  13  H. 
7.  a.  And  in  lO  H.  7.  tit.  Warranty  97.  in  Fiizh.  it  was  held  that  in  aflion  of  wafte  againft 
leflcc  for  yca,rs,  accord  is  a  good  plea ;  which  the  faroe  judges  would  not  have  done  if  tl^y 
tliemfelvcs  had  adjudged  the  fan-.e  cafe  to  the  contrary,  in  fo  (hon  a  time  before ;  and  thai  diligent 
fearch  liail  been  made  by  the  prothonocarres  for  the  record  of  the  faid  cafe  of  1 1  H.  7.  and  no  fiich 
Oouldbe  found.  And  that  in  Hill.  6  £.  6.  reported  by  fcrjeant  Bendloes,  [Bendl.  35>pl.  6oj  that 
in  a^ion  of  waQe  againll  lefTee  for  ye.'trs,  accord  i<  a  good  plea.— —An  accord  is  no  pleato  an  ac- 
tion of  wafte  \n  the  ttnj.  %  Inft.  307.— S.  P.  Bjciufe  the  a^ion  is  mixed  with  the  realty,  an<l 
tlierefore  is  no  bar  for  the  perfonalcy;  for  onine  roajus  trahit  ad  fe  minus.  6  Rep.  43.  b.  44.  «. 
Mich.  3  Jac.  C.  B.  in  Bbk.c*s  cafe.*— — >Cro.  J.  ico.  pi.  29.  in  the  cafe  of  Alden  v.  Blague,  S.  C.  ic 
"fev Aii-faid  by  Daniel  J .  that  to  wa(le  agii'ntfi umutt  for  ytart,  accord  is  i  good  plea ;.  b ut  ntf  .^ainfi  hnmnt 

31.  Waft^ 


31.  Wafte  was  affigned  in  bofa'sj  viz.  infuccidendo  fff  venierA 
iicem  quercusj  isfc.  where  in  truth  the  defendant  had  only  l&ppid 
andjhred  them ;  and  it  feems  he  may  well  plead  no  wafte  done,  and 
give  this  fpecial  matter  in  evidence.  D.  92.  pi.  16.  Mich,  i  Mar. 
Anon. 

32.  Wafte  was  affigned  in  pulling  down  unum  murum  ligneum^ 
and  in  permitting  a  brick-wall  to  fall  down,  and  in  erumpendo  ^  dif^ 
trahendo  the  planks  and  mangers  in  a  Jiahle^  without  faying  that  they 
were  fixed  to  the  freehold^  and  how  i  and  therefore  it  was  held  not  to 
be  wafte,  and  the  fame  as  to  the  walls^  it  not  being  exprefsly  alledged 
that  they  were  coped  or  covered.  D.  108.  pi.  31.  Mich,  i  &  2  P.  & 
M.  the  Earl  of  Bedford  v.  Smith. 

33.  JV.  brought  wafte  againfi  the  defendant  tenant  for  life^  by  rea» 
fin  of  a  remainder  to  him  limited  by  ufe^  and  ajfigned  the  wafte  in  pro^ 
fternendo  horreum.    The  defcndant^/^flj/«'//in  bar,  that  the  great  tim^ 

ber  of  thefaid  barn^  at  the  time  of  ihe  death  of  her  hufband^  was  fa 
rotten^  Sec*  that  it  could  not  be  repaired^  this  was  taken  to  be  a  good 
plea,  and  ifliie  taken  upon  the  matter,  Mb.  54.  pi.  isS*  Pafch.  3 
Eliz.  Ward  &  Uxor  v.  Dettenfam. 

34.  Wafte  was  affigned  in  breaking  down  a  copper  of  lead  fixed  to 
the  ground  by  the  lejfee  for  years  \  the  defendant  ^/fj^ie/ in  bar,  that 
the  topper  was  devifed  to  him  by  the  termor^  and  that  he  took  it  with 
the  aj/ent  of  the  executor,  and  carried  it  away ;  the  plaintiff  traverfed 
the  devife,  upon  which  they  were  at  iflue.  This  iflfue  was  held  a 
jeo&il,  but  there  being  other  iftues,  a  new  venire  facias  ifTued  as  to 

them.     The  reporter  fays,  quxre  well  if  the  plaintiff  upon  this  plea^  f  jgy  1 
by  which  the  wafte  is  confefTed,  (hould  not  have  judgment  to  re-  *•  ^^^  •* 
cover.    D.  272.  b.  pi.  33.  Pafch,  10  Eliz.  Lord  Abergaveney  v. 
Pk>mer. 

3S«  LeJ/ee  covenanted  in  the  leafe  to  repair  the  buildings  at  his  own 
eofts  and  charges  when  it  (hould  be  neceffary  \  and  afterwards  he  cut 
mown  timber^trees  growing  on  the  iarm,  to  repair  the  buildings  de-* 
eayed  by  age  or  tempefts^  andufed  them  in  the  reparations ;  whereupon 
wafte  was  brought  againft  him.  The  defendant  pleaded  the  afore- 
faid  matter  in  bar  \  the  plaintiff  replied,  and  fet  forth  the  covenant 
as  above.  D.  314.  pL  94.  Trin.  14  Eliz.  Anon«  The  reporter 
iays,  quaere  bene. 

36.  In  wafte  for  cutting  down  10  oaks^  the  defendant,  as  to  three  of  Mo.  loi. 
them,  pleaded  that  he  cut  them  down  to  make  pofts^  and  that  he  had  made  V^  *4^' 
6  pojis,  which  he  fet  in  the  ground  to  divide  feperalia  claufa  ibidem ;  JJfc"  s?C.* 
but  did  not  allege  the  number  of  dofes,    or  that  they  had  been  fay  the 
itfed  t9  hi  divided^  or  that  be  had  employed  all  the  thru  oaks  to  ^^  T^ 
make  pofts.     And   as   to  the  refidue^he  juftified\  for  that  they  ^JUjjJ^ 
were  dry,  hollow,  and  rotten  at  the  top,  not  being  Jufficient  timber  in  other 
for  building,  without  faying  as  ufual,  that  they  were  dead,  not  bear-^  things^as 
ing  fruit  nor  leaves  in  Jummer,  (^c.    And  as  to  the  3  trees,  the  ciay!md 
Court  were  of  opinion  for  the  plaintiff,  thaHhcjuftification  was  not  felling  it, 
good  for  the  realons  before  mentioned ;  but  the  Ch.  Juftice  Dyer  and  in 
inclined  that  th6  laft  juftification  amounted  to  the  fame  as  that  the  ^°]Jiow**^ 
trees  were  dead)  not  bearing  folia  in  sftate  exiften'  maheremium,  and  that  ic 
hut  that  (aytng  that  they  arc  not  fufficient  timber  for  building>  is  not  w  adjoJg^ 

Nn  3  goojediteih* 


i 
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plaintiff  sood  form ;  for  they  may  fervc  for  other  ufes,  as  for  making  pofts» 
recover,  ftough  not  for  building.  D.  332.  pL  26.  Pafch.  16  Eliz.  Manwood 
—'^'''   v.ivfynn. 

•51.  S.  C.  and  the  pleadings,  and  fayi  Che  plaintiff  had  judfrment.—D.  3?i-  b.  S.  C.  <ava  there 

was  another  fault  in  the^.Va;  for  it  was  '^'  f^  ^.rupiis  of  the f aid  land diA  ufe  iitrredi  tsf  ffrfd'i 

^pcr)  pjfiei  frccdia^s,  whereas  this  could  not  be }  but  it  Ihould  have  been  (inter;  p*iftcs  pr«- 
di^os. 

37.  The  plaintiff  made  a  Uajifor  years  to  A.  and  Infon  the  expl^ 
ration  thereof,  he  made  another  leafe  of  the  fame  lands  to  B.  the  dt^ 

ftndant  to  begin  prefentfyy  and  then  brought  aStion  -of  waftc  againft 
h\m  for  wajle  done  during  the  firji  leafe.  The  Court  faid,  that  in 
fuch  cafe  it  would  not  be  (afe  for  him  to  plead  no  wajle  done^  for  it 
will  be  found  againft  him.  And  if  he  (hould  plead  the  fpecial 
matter  as  aforeiaid,  (viz.)  That  the  firft  leafe  was  in  being  at 
the  time  of  the  wafte  done,  after  the  expiration  whereof  ro  wafte 
was  done ;  this  would  be  good  if  the  2d  leafe  was  not  by  inden-* 
ture,  otherwife  he  will  be  eftopped  by  the  indenture,  and  then 
the  wafte  will  charge  him.  And  if  defendant  pleads  the  fpecial 
matter,  the  plaintiff  by  his  replication  may  cftop  him  to  plead 
any  other  beginning  of  the  term  than  the  letter  of  the  indenture 
purports,  and  it  will  be  no  departure,  becaufe  it  firens;thens  the  de* 
claration.  3  Lc.  203.  pi.  256.  Trin.  30  Eliz.  C.  B.  Thorpe  v. 
WingfielA 

38.  Ancient  demefne  is  no  good  plea  in  an  a£iion  upon  the  (latute 
of  Glouce/ter ;  for  it  is  only  a  perfonal  aftion,  and  the  ftatute  is  be- 
neficial for  the  commonwealth.  Per  tot.  Cur.  praeter  Walmllcy. 
Ow,  24.  Pafch.  36  Eliz.  C.  B.  Owen's  cafe. 

39.  Wafte  for  cutting  down  300  oaks\  the  dcfendznt pleaded  as  to 
200  of  them,  that  the  houfes  leafed  were  ruinous^  &c.  and  that  he  cut 
thtm  down  to  repair  the  houfes^  and  as  to  the  reftduey  that  he  felled  and 
keeps  them  to  employ  about  the  reparations  tempore  opportune.  And 
all  the  Court,  without  argument,  held  it  no  plea ;  for  if  it  (hould 
be  good,  every  farmer  miglit  cut  down  all  the  trees  on  his  form,  when 
there  was  no  manner  of  occafion  to  repair.  Cro.  Eliz.  593.  pi.  33. 
Mich.  39  &  40  Eliz.  C.  B.  George  v.  Stanfield. 

f  4.0  8  1  ^P'  ^^  ^^^  bring  an  adlion  of  wafte,  the  releaje  of  one  is  a  good  bar 
L  ^y  J  againft  the  other ;  and  fo  rclblved  by  the  whole  Coturt.  Co.  Litt, 
f^^hytb.  355-  b.  cites  9  H.  5.  iS- 

brought  in  ibg  tenuU,  a  tyjcafe  of  tbt  one  is  a  bar  to  both.  But  oifKrwife  ii  is  i*  tbt  tenti ;  or  there  it 
bars  but  himfelf.  2  lull.  307. 

41.  Note,  where  hedge^boot  of  pale-boot  are  granted  to  be  taken 
reafonaUy^  and  where  certain  loads  or  trees  are  granted  annuaUy  for 
that  purpofcy  here  //  is  not  neceffary  tojhew  that  the  fence  is  in  decay. 
And  note,  that  for f reboot  it  k  not  neceffary  at  the  time  of  the  cutting, 
to  (hew  the  neceffity.  And  fo  for  reparation ;  for  it  is  reafon  and 
good  hufbandry  to  cut  them  in  fome  Convenient  time  before  hand* 
And  note  the  difference,  becaufe  that,  which  is  allowed  cer- 
tainly at  fome  years,  may  not  be  fufficicnt.  Noy.  23.  Jenkins 
r.  Jenkins. 


"^-rt^.  [C.  a] 


•   ■>••    - 
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*  [C.  a]  JVbo  may  releafe  a  Wafte.     Bar- 


•  This  is 
(G)inRolL 


[l.   \T  2L  leffie  for  life  of  a  prior  of  a  hofpltal  does  wafle^  and  the  Br.  Wafte, 
^  prior  releafes  ity  yet  the  fuccejfor  may  bring  aaion  5  for  the  gl'j^^;^^"'* 
predeceflbr  by  his  releafe  could  not  difinherit  the  houfe.    42  £.  that  when 

3.  22.  1  ihebuuftii 

*^  •'  imithd  to 

the  plaee  wnfietf,  it  cannot  be  releafeU  without  the  tw/ent  of  the  tovent ;  by  which  tlie  uefenJaot  took 
other ifTue.'——  See  (L)pl.  i.  2. 

[  2-    But  if  leffec  maies  agreement  with  the  predeceflbr,  the  fuc-  B«-.  Wafte, 
celTor  (hall  not  puni(h  it.  42  E.  3.  22.    (Itfeems  then  that  it  ought  ^  e*?:Il[!! 
to  be  averred  that  •  the  thing  agreed  for  comes  to  the  ufe  of  the  •  orig.  is 

houfe.)]  (lesrcc). 

[  3.  The  releafe  of  an  abbot  or  prior  fhall  bar  the  fucceffor  of  the  Br.  w^fte, 

aaion,  2H.4.3.J  glc!'i>:r 

Honke. 
4*  Wafte  by  2  againjl  J.  AT.  He  pleaded  releafe  of  the  one^  and  de- 
manded judgment.  Ana  the  opinion  of  the  Court  was,  that  hejhall 
be  barred  \  and  this  feems  to  be  intended  that  hejhall  be  barred  againfl 
both  \  for  the  damages  are  principal,  and  yet  cojitra  in  affife.  Br. 
Wafte,  pi.  73.  cites  9  H.  5.  15. 

[D.  a]     Who  may  dijpenfe  with  it. 

[  I.  1  F  tenant  for  life  be,  remainder  or  reverfeon  in  tailj  and  he  in 
•*  reverfon  or  remainder  grants  to  the  lejfee  that  hejhall  not  be 
impeached  of  wafle^  and  dies^  and  then  it  is  committed^  the  iiTue  may 
have  aaion  of  wafte  for  it  notwithftanding  the  grant  by  his  anceftor, 
becaufe  he  cannot  prejudice  his  iftlie.     38  £•  3.  23.  ] 

*  [E.  a]     fF6at  fliall  be  a  good  bar.     ASl  of  the  [  499  ] 

Le/Tee.  •  This  is 

^  (H)  in  RuU 

[ 


I.  I  F  leflec  commits  wafte,  and  pending  an  action  ofxvajle  for 
*  it,  repairs  the  wajie^  yet  this  is  not  any  bar  of  the  aaion. 

38  Afl".  I.  ]  dilbnrfcd 

WAN  moi'c 


Thongl» 

what  he 


accordingly. 


2.  Rebuilding  Jhall  excufe  the  wafte.     Br.  Wafte,  pi.  29.  cites  42  l^**  m*" 

E.  3.  21,  22.  ^^i^'  ^i"* 


UOtUH 

a  ho.tje^  and 


rehyiMt  me  as  gooj  before  oQvom  of  wjfe  ht ought ,  this  is  good,  and  a^ion  docs  not  lie.  Br.  Watte, 
pi.  111.  cites  s  ^*  4-  'oo.»-^Buc  t:i  debt  on  a  bond  to  matiuain,  ruftaipf  and  repair,  if  he  tak^s 
down  and  rebuilds  befoc  e  the  aaion  brought,  this  is  no  plea.  2  Le.  189.  pi.  287.  Mich.  3a  £lii.  B. 
R.  Wood  V.  Avery.       ■■Sav.  96.  |>^  177.  S.C,  accordingly. 

N  n  4  [F.  a]  Barrs 


499  SiQafie^ 


[F.  a]     Earrs  of  Action  of  Wafte.    By  ASi  tn 

haw. 


[ 


I.  T  F  Uap  be  made  U  B.for  lift  and  20  years  afier^  and  B.  d^et 
^  wajte^  and  diesy  it  feems  his  executor  (hall  not  be  chargedy 


♦Br. 

Watte,  pi. 

d%»  cite*  -  .  .  — 

& c.  fays     becaufe  it  is  a  perfonal  afiion,  which  ^i>j  ^itjti perfona.    Contra*  46 
itu^aj.     £3.31,] 

xnittca  J    J      J 


there,  that  of  waile  done  in  the  time  of  the  teftator,  the  execntor  (hall  not  be  charge<Li  ■■ 

Co.  Liu.  5J.  b.  (g;  S.  P. 

^^  h  **'\  f  ^'  ^^  Ifffiefir  life  be,  the  remainder  in /fecial  tail  to  baron  and 

2?'p.l-Il  feme^  if  the  i^<f  commits  wajley  and  after  ^^7r0n  becomes  tenant  after 
Though  the  poJJibiUtyy  by  death  of  the  feme  without  ifliie,  he  fhall  not  pumlh  thtt 
feme  and  waftc,  becaufe  now  he  having  only  for  life,  cannot  count  to  his  dif-^ 
pending  the  inheritance.     50  E.  3.  4-  ] 

•writ  of  wafte,  the  action  is  dcteirniined.    Br.  Wafte,  pi.  14.  cites  28  H.  6.  xa  iWafte  was 

brought  (tgntnfi  ttnani  for  Uff^  X.m  tfmain^t  to  bnroff  ami  feme  in  tail,  the  remainder  in  fee  to  tbg  teuamt/er 
iiff,  ^T\6  f. id  Hiat  pending  the  writ  the  feme  of  tU  plaintiff  died  without  iffue,  or  thai  the  ijfue  died  v/hhaut 
iffui  pindinv  the  turit^  i\\trt  the  writ  of  wafte  is  determined ;  for  now  the  platnti£P  cannot  be  djfia- 
hericed ;  tor  now  he  is  only  tenant  in  tail  after  poffibility  of  iil'ue  ;  and  alfo  now  the  fee-fimple  is 
in  the  tenant.  Br.  Wafte,  pU  6o*  cites  T.  2  H.  4.  la—— -u^n^  fuch  a  cafe  19  H.  4.  5.  The  opiniua 
was,  that  it  did  not  lie  ;  fur  n^;  it  is  net  to  his  dijnberiianee.  Ibid»'  ■  But  Ibid.  pL  59.  cites  37 
H.  6.  37.  that  it  was  doubted. 

I-— A— i^i  |-  J,  If  zfemcy  leffeefor  lifcy  takes  baron^  who  commits  wajle^  and 

Fol.  834.  aftgj.  incfem^  diesy  the  action  of  wafte  is  determined ;  for  the  baroii 

Cro  E     6  ^  ^^'^o^  ^c  charged  in  the  tenet  nor  tenuit,  becaufe  he  never  had 

pl.9.S.c.  any  eftate  biit  in  right  of  his  feme,  and  the  feme  [was]  the  leflee. 

.according-  f  Co.  5.  Clitton  75.  b.  refolved,     M.  37.  El.  B.  Sachevcrcll  againft 

c^  cd  b^  ^  Bagnall,  adjudged,  the  which  intratilr  P.  36  El.  Rot.  959.     (It 

Powell^  J.  fcems  ♦  thatthis  is  Clifton's  cafe ;  for  it  is  reported  Co.  5.  to  be 

And  per        M.  36,  37  El.  ] 
TrebyCh.  ^   '  J/  "j 

J.  tlie  reafon  is  becaufe  it  cnjinot  be  faid  that  the  baron  tenuit  4x  dimjioite,  afecordiog  to  the  words 
of  Che  Ibtute.    Lutw.  674.  ih  cafe  of  Baron  v.  Berkley. 

^[500] 

Lord  Coke  [4.  If  a  man  brings  ailion  of  wafte,  and  dies  before  any  recvoery^ 
%s  "pon  his  heir  fliall  not  have  aSion  for  the  (ame  wafte,  becaufe  the  da- 
of  Gloiicef-  '"^g^  do  not  belong  to  him.  Contra  20  E.  i.  Liber  Parliamento* 
ter^cap  5.  fum  33  b.  adjudged  in  parliament  upon  debate,  and  there  com« 
it  has  been    mandcQ  to  the  juftices   henceforward  to  do  accordingly  in  fiich 

recuyedfor       f      . 

a  certain  J 

rule,  that  if  wafte  be  committed,  and  he  in  the  reverfion  dies,  that  tlie  a6lion  of  wafte  fails,  for  that 

the  heir  cannot  recover  damages  for  the  wafte  done  in  the  life  of  the  anceftor,  and  the  wafte  wa$ 

not  done  to  the  difmhcritance  of  the  heir  j  and  yet  the  law  extends  the  adiion  of  wafte  favourably, 

as  much  at  with  convenience  may  be,  left  wafte,  which  is  hurtful  to  the  commonwealth,  ftiould 

remain  unpuniftied.    a  Inft  305. 

editions  Ire  5'  ^^^^  H^'mjl  tenant  for  life  of  the  leafe  of  his  anceftor,  the 
(aimccf-  tenant  pleaded  reltaje  of  his  anceftor  of  all  his  right  for  him  and  his 
tors)  but  the  *  heirs  to  the  tenant  for  his  life^fo  that  he  nor  his  '^  heirs  any  right 
J^'^^'^^l^y'  ^^y  challenge^  claimy  nor  demand  during  the  life  of  the  tenant  \  and 
*  *  the 
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the  beft  opinion  was,^hat  it  is  no  plea;  for  yet  the  tenant  has  but 
for  term  of  life  only,  and  if  he  aliens,  he  in  reverfion  may  enter» 
and  by  releafe  nothing  can  pafs  but  that  which  is  in  action,  or  is 
in  efle  at  the  time,  and  this  wafte  was  done  after.  But  contra  of 
grant ;  for  if  the  lefibr  grants  that  the  tenant  (hall  not  be  impeached 
of  wade,  or  may  do  wafte,  this'  is  good.  Note  the  diverfi^.  Br« 
Wafte,  pi.  30.  cites  42  E.  3.  23,  24. 

6.  Where  a  man  Uafes  for  years^  and  brings  writ  quas  tenet  of  the 
wafte,  &c.  and  the  term  expires  pending  the  tvrlty  yet  the  writ  quas 
tenet  is  good.  Quod  Curia  concei&t«  Br.  Wafte,  pi,  95,  cites  14 
H.  8.  10.  II. 

7.  If  one  makes  a  leafe  per  auUr  vle^  and  the  leffee  does  wafte, 
and  then  ceftj  que  vie  dles^,  an  aAion  of  wafte  lies  for  damages  only, 
becaufe  the  other  is  determined  by  tlA  in  law.     Co.  Litt.  285.  a« 

8.  When  the  reverfion  Is  devejledy  the  leflbr  cannot  have  an  a£lion 
of  wafte,  becaufe  the  writ  Is  that  the  leflee  did  wafte  ad  exhareda^ 
tlonem  of  the  lejfor^  and  that  inheritance  muft  continue  at  the  time  of 
the  af^ion  brought.     Co.  Litt.  356,  a. 

9.  A  feifed  of  land  in^ee,  acknowledges  a  Jfatute-'Tnercbinti  and 
infeoffeth  B.  who  lets  the  fame  for  life.  The  land  Is  extended  up9n  the 
ftatute,  B.  brings  an  adlion  of  wafte  againft  the  lejfee.  He  maj 
plead  this  execution^  kc.  before  whlfh  execution  no  wafte  done ;  for  the 
pofleflion  of  the  land  is  lawfully  taken  from  him  by  courfe  of  law, 
which  he  could  not  withftana ;  and  if  he  fhould  be  punilhed  for 
wafte,  he  fliould  have  no  remedy  over.    2  Inft.  303. 

19.  In  trefpafs,  plaindfF  is  an  inheritrix  and  defendant  her  leflee 
for  years,  the  a£lion  is  for  cutting  down  trees  being  excepted  in  the 
leafe ;  but  on  evidence  it  appeared  that  fome  of  them  were  cut  In 
the  life  of  the  plaintiffs  late  hufband\  per  Holt  Ch.  J.  The  plain- 
tiiPs  hufl>and  having  ifliie,  was  Intituled  to  be  tenant  by  the  curtefy^ 
and  therefore,  for  what  were  cut  down  in  his  time,  he  being  tenant 
for  life,  the  adtion  does  not  lie ;  but  if  he  had  had  no  child  the  a£lioi| 
YtouMfurvive  to  the  wife.  Cumb.  453.  Trin.  9  W.  3.  B.  R.  Park 
v«  Fifield. 


*  [G.  a]     By  tvhat  means  the,  ASlion  may  be  dif^  [  5^1  1 
charged.     By  the  Act  of  the  Party;  to  wit,  the  ThUif(H) 

T    n^  vx  RolL 

LeJ/or. 

[  I.   T  F  leffee  does  wafte  by  cutting  of  treesy  and  lej/or  carries  them  Fortheear- 
^  awayy  (admitting  the  carrying  away  tortious ;  for  there  it  is  ^'°*^{!j^ 
held  that  he  may  have  trefpafs  for  mem  againft  the  leflbr)  yet  this  H^j^no 
is  not  any  matter  in  bar  of  the  a£tion  \  but  he  fliall  be  put  to  hb  excufe  of 
trefpafs.    44E.3.44-b.]  ^^^ 

leflee  was  guilty  of  by  the  abatement*    Br.  Wafte,  pL  39.  cites  S.  C. 

[a.  If  leffee  for  years  does  wafte^  and  after  leffor  enters  sttm  him  Br.  Wafte, 
h  torty he uallnot have  adion  of  wafte  againft  him  during  his  owit  S^i^ ^^^^ 

leiimy 
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F.  N.  B.      (cifin,  before  re-entfy  fcy  the  kflcc^    8  H.  6.  xo.  Bccaufc  the  a«3ion 

jioces  there  (b)  fays  the  aAion  is  fufpended,  and  cites  S.  C. 

Br.  Wafte,  £  j.  If  Uffii  fwT  lift  upon  condition  Joes  waftCy  and  leffir  offer  en^ 
s!  c— Sec  ^^^*fi^  condition  broken^  yet  he  may  have  ^^dbon  of  wafte  againft  lc£- 
pi.  4.  fee.    45  E.  3.  9.  Demurrer*  ] 

Br.  Waft,         [  4..  If  Ujfccfor  life  docs  wofie^  and  after  aliens  in  fee^  end  lejptr 

^^  *^r*'  enters  for  firfttturii^  yet  he  (ball  have  wafte  againft  leffce^  for  per* 

Fmchdcn,  adventure  if  ne  had  not  entered  he  fbould  he  Jlnnhented.     45  £•  3, 

tiiac  the  re-  9.  b«   14  H.  8.  14,    8  H.  6«  10.     (It  feems  in  ttiofe  cafes  he  may 

jcHioncr  jjj^yg  j^jj  a^^on  in  the  tenet^  then  it  is  clear  that  it  lies.)  1 

Iranre  adion  of  wafte  after  his  entr^  of  wafte  done  before  tlie  alienation.  [In  that  cafe  Uie  ac- 
tiou  was  brottf  ht  in  the^tenuit.] 

Br.  Wafte,  [  5.  T^^fanu  law  is  if  teffor  enters  for  forfeiture^  upon  alienation 
pi.  84.  cites  ly  UJfee  per  ataer  vie.     (It  feems  more  ftrong.)    8  H.  6.  lo.l 

Wafle«»aj  [  6.  [To  fey]  that  be  furrcnderedj  is  a  good  bar  of  aftion  [ac- 
tenet  aiter-   <;rued]  before  the  furrender.    46  E.  3.  31.  (*  as  it  feems  will  prove 

damt  flea^djurrendert9  tl»  pimntiff  Ufor*  ihi  vmt  ptrcbaftJi  M  wbtib  ihr  plaintiff /tgretd,  ahffu*  hoc  that 
hi  hadcm^  toinr  tht  day  of  the  Vfrit  furcbjfrJ,  or  ^htr.  And  per  Jwne  Ch.  J.  Thii  is  no  pic  a  \  for  b* 
Jbes  not  atmemaibe  Und^  hta  is  to  SjpuMiJb  the  wfic.  Per  Pnfton,  tlie  plea  is  to  rhe  action  ;  but  per 
June,  it  is  no  bar  to  the  a£lion,  viz.  a  furrender.  Quxre  if  it  be  a  bar.  Br.  Wafte,  pi.  103.  cites 
a4 H. 6. 4.  I*  '  If  the  teflee  does  wafte,  and  the  bjf'>r  acstpts  ajuntnicr^  the  wafte  is  tleiermined 
and  difcharged.  Br.  Wafte,  pL  9$.  cites  14  H.  8.  10. 11. -.-S.  P.  Co.  Litt.  185.  a.  (1) 
F>  N.  B.  60.  (L}in  the  new  notes  there  (b)  S.  P.  But  fays  qu£re>.and  cites  21  £.  4.  31.  8  H.  5.  8. 
14  H.      14.  a.  19  H.  6«  66,—  S.  P.  If  he  does  n^t  txctpt  tbrwnjie  upon  tb*  acceptance  of  the  furrender  ^ 

Bu  Wjfttf,  pi.  86. cites  19  H.  6. 66.  I^er  Newton. Br.  Wafte,  pi.  138.  S.  P. cites  23  H.  8.  fays 

^uxre  If  the  furrender  be  accepted,  excepting  the  wafte. 

*  Orig.  is  (come  ferable  voilt  eftre  proverj. 

$7  rf  flie  [  y .  If  tenant  in  dewer  leefesfor  her  life  to  him  in  reverfon  with" 

^it'^wUhin*  '"  ^^'»  ^'**  "^^^  took  the  profits  J  but  at  full  age  difagrees  to  the 
T^^anda    Uoft^  he  may  have  adion  of  wafte  for  wafte  in  die  mean  time. 

J'^inpr  30  E.  3-  16.  ] 

Wtr9d.ling 

rent  on  condition  of  re-cntry  for  nonpayment  of  rent.  F.  N.  B.  55  (E)  in  the  new  notes  (a)  cites  3* 
B.  3.  16.  and  38  E.  3.  aj.  29. 

♦  fimt  if  at  the  time  of,  or  during  the  wafte  done,  tlie  heir  tahs  any  of  tbe  profits^  the  wafte  is  dil^ 
pnnifliable.    F.  N.  B.  5s*  {£)  lA  the  new  notes  (a). 


tsoaj 


[  8.  If  after  wajle  done  the  lejfcr  grants  over  tbe  reverfion  infee^ 
and  retakes  it^  yet  he  (hall  not  have  a&ion  for  the  faid  wafte.  Co. 
Litt  53.  b.  ] 

J  9.  So  ifvSKx  the  wafte  dene  the  Icflbr  grants  over  the  reverfion^ 
retakes  it  to  him  and  his  feme^  and  to  his  beirsj  yet  he  (hall  not 
have  adion  for  the  faid  wafte,  becaufe  the  eftatCj  which  was  privy  to 
the  wafte  committed,  is  altered.     Co.  Litt.  53*  b.  ] 

[10.  If  a  man  Lafes  a  houfe^  and  grants  further  to  lejjecj  that  he 
may  make  his  heft  profit  of  it  \  this  grant  (hall  not  be  any  bar  in 
a^ion  of  wafte  for  abating  of  the  houfty  for  the  grant  (hall  be 
intended  that  be  (hall  make  his  beft  profit  according  to  the  law^ 
without  tort  and  diiinheritance  to  the  Icflbr.    Dubitatur.     17  £. 

[IX.  So 
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[  II.  S$if  the  leaTe  he  0/  a  fV9odj  with  grant  to  make  his  beft   r^'^-n 
profit  of  It,  he  cannot  cut  andftU.     17  £•  3.  7.  b.  Dubitatur.  ]  FoL«35. 

S.  C.  ciccU  ArfC.  Lat.  137.  in  cafe  of  Daniel  v.  Upley. 

[  I  a.  Bui  if  a  man  leafes  land,  and  grant  further  to  the  leflee  that  LeiTee  for 
he  fliall  make  bis  htji  profit  of  the  mines  of  Jhnes^  coal^  and  iron  yea"  of 
i^n  in  the  land\  this  grant  fliall  be  a  good  bar  in  an  adion  of  j^^^^-^. 
wafte  for  digging  of  coals,  {(one,  and  iron,  and  felling;   for  the  nhntyto 
tnoft  profit  of  them  is  to  fell,  and  he  (hall  have  little  other  profit.  <^rt  and 

17  r..  3.  7.  D.J  profit  of 

tKe  mdnt^  digged  fur  min«y  and  foidtbt  gravil  comtnf;  off  of  it ;  this  is  no  wafte  if  the  firft  aA  of  dltr. 
sing  be 'not  wa(lc:  for  the  fiile  is  not  wafte,  that  being  a/f^Afvoi/  ^.  Adjudged.  Godb.  aS^ 
pi.  37*    27  Eliz.  C.  B.  Anon. 

[  13.  If  a  man  leafes  land  to  another  ^n/  impedimento  vajli^  it  Cro.j.216. 
(hadl  be  a  good  bar  in  an  adion  of  wafte  j  for  thofe  words  (fine  J^VJc^^r. 
impedimento  vafti)  amount  to  as  much  as  without  impeachment  s.  Cac' 
pf  wa(te.     P.  7  Ja.  B.  between  Sir  Francis  Leake  and  £are  ad-  coidingtjr, 
judged,  j 

[  14.  So  if  a  man  leojes  the  manor  of  D,  and  all  lands  and  tene^  ^*^-  Jj/'^ 
mentSy  tfr.  parcel  of  the  faid  nwnor^  to  have  the  aforefaid  manor^  6Jac.  bIrL 
landsy  woods<i  if^c,  as  boufeboot  and  hayboot^Jine  imhedtmento  vafli  for  s.  C  ac. 
years ;  this  fhall  be  a  eood  bar  in  a^ion  of  wafre ;  for  the  words  cordingif. 
(fine  impedimento  vafti)  relate  to  all  the  things  demifed^  and  the 
ixprejfmg  of  houfeboot^  Vc,  is  Jurplus^  and  void.    P.  7  Jac.  B.  be- 
tween Sir  France  Leake  and  £are  adjudged.  ] 

[15.  In  aftion  of  wafte  againji  tenant  in  ebiver^  it  is  a  good  bar 
that  the  baron  who  was  the  ancejlor  of  the  plaintiff"  aliened  to  B» 
who  ajfigned  to  her  her  doiwer^  andfo  the  reverfion  is  in  him^  and  not 
to  the  plaintiff.     39  E.  3.  33.  ] 

16.  The  lejffor  cannot  give  trees  during  the  tenant* s  leafe.  But  if 
he  grants  them  to  a  ftranger,  and  commands  the  tenant  to  cut  and  de^^ 
liver  themy  wlio  does  it,  this  (hall  excufe  him  in  an  a6lion  of  wade ; 
and  yet  the  tenant  was  not  bound  by  the  law  to  obey  and  execute 
this  command.     Br.  Done,  &c.  pi.  13.  cites  21  H.  6.  46, 

17.  In  wafte  againji  tenant  by  the  curUfy  or  in  dower^  they  may  Ifthehar 
fay,  that  the  plaintiff  granted  the  reverfion  to  W.  N.  to  whom  they  r^-^'-^«- 
attorncd;  per  Yaxley  and  Brian,  qubd  alii  concefFerunL    Br.  Re-  Te^and 
leafes,  pi.  46.  cites  9  H.  7.  25.  th^ummi 

attormdplhc 
aAion  failed  at  the  common  law.    2  Inft.  300. 


1 8.  If  tenant  for  life  is,  the  remainder  over  in  tailj  and  he  in  re^  F  CO)  1 

mainder  releafes  to  the  tenant  all  his  rights  this  is  a  good  bar  againft  ^     .  .^ 

the  releafor  in  writ  of  wafte ;  and  yet  fee  nor  fee-tail  does  not  pafs.  3^^.  b.  s. 

Br.  Wafte,  pi.  145.  cites  13  H.  7.  10.      ^  p.  Butif 


ttnamt  in  fie 

reieaffs  to  lit  iemmtfor  Hff  all  bit  right,  yet  he  fhall  have  an  adion  of  wafte.  So  if  hjjiefar 

hft  does  wafte  and  rraias  yvtr  his  eftaie,  and  A^or  rfUafis  to  tbegranta ;  in  an  a^on  of  wafte  againft 
the  /fffiif  he-fhuU  pkad  tbt  rrlgafe,  and  yet  he  has  nothing  in  the  land.  Co.  Litt.  269.  b. '  y..  ■  ■■ 
WW /'« in  wafte  (hall  tenant  in  dower,  or  by  the  curtefy  in  tlie  like  cafe»  and  the  vouchee  xaA  the 
tennnt  in  a  prxcipe  after  a  feoffment  madei  and  fo  in  a  contra  formam  coUationis.  Co.  Liu. 
269.  b. 

19.  Leflee 


S^3  (DQaOe. 


3cc  (B.  a.      •   i^.  Leflee  for  years  in  bar  of  waftc  pleaded  accord  executed^ 
3 )  Pi-  30.    and  held  a  good  plea.     Mo.  6,  cites  6  E.  6. 

F.N.  B.  6o«      20,  If  tenant  in  tail  mates  a  teajefor  his  won  lifcy  he  fhall  have  an 
(Hj  s.  p.     aftion  of  wafte.    Co.  Litt.  345.  b. 

21.  If  leflee  for  life  or  years  does  waftc,  and  then  die  leflbr  r#- 
kafes  all  actions  realy  he  (hall  not  have  aSion  of  vnStt  in  the  per* 
fonalty  only ;  and  if  he  releaja  all  aQioni  ferfmaly  he  fiiall  not  have 
a£tion  of  wafte  in  die  re^dty  only.    Co.  Litt  285.  a. 

22.  An  eftate  referved  without  impeachment  of  wafte  coming 
to  a  leflee,  he  would  have  it  in  the  like  manner,  but  Was  rcftrain* 
cd  in  Chancery.  Todi.  147,  cites  Jan.  11  Jac.  Marquis  of  Wiu- 
cbefter  v.  Bulhon. 


(G,  a.  2)     Without  Impeachment  of  Wajie.     How 

conftrucd. 

Thtsaa  I.  52  H.S'Cap.  pNACTS,  Thzt  •  farmers^  during  ibeir 
providcth  23-/2.         ^-^  termsy  Jball  f  not  maki  wqftiy  faUy  nor  exiU 

IS^'^dcfne  rf^oufeywoodsyandmen.  ^ 

Iby  lc0ee  for  life  or  lefTee  for  years,  and  it  is  the  firft  ilatute  that  gave  remedy  in  thofe  cafes;  for 
the  rule  of  the  rcgiftcr  is,  that  ihere  nre  five  manner  of  writs  of  waftes,  viz.  two  at  the  com* 
mon  law,  as  for  waftc  done  by  tenant  in  dower,  or  by  the  guardian  ;  and  three  by  ftacute  or 
fpecial  law,  as  againft  tenant  for  life,  tenant  for  years,  and  tenant  by  the  curtefy.    %  InSt^ 

S45« 

This  ftatute  is  a  pmal  Arw,  and  ya  becouje  tt  is  a  temdiatlsLW,  k  btu  Uen  interprettd  by  twity.  Ar«. 
10  Mod,  281   in  cafe  of  Hammond  v.  Webb. 

•  HzTtprmaiii  do  comprehend  »U  fuch  as  hold  by  leafe  for  life  or  lives,  or  for  years,  hy  tied,  •r 
without  (Utdf  large  fe  habct  haDC  diaio  firmarius  adtemiinura  vitK,  &  ad  terminum  annorum. '  2 

Inft,  145-  cites  Flcta,  lib.  5.  cap.  34 It  has  been  refolved  that  it  ihould  extend  to  ftraneers* 

Arg.  to  Mod.  aSi.  in  cafe  of  Hammond  v.  Webb. 

Albeit  the  regifter  fays  fctend.  that  per  ftatutum  de  Marlebridge»  cap.  25.  data  fuit  qucdam  pro- 
bibitio  vafti  verfus  tcncntem  annorum,  which  is  true ;  yet  the  ftatute  exunds  to  farmers  for  hfey  alfo, 
kn  this  a£l  extended  not  to  tenant  by  the  curtefy ^  for  he  is  not  a  farmer,  but  if  a  kafe  be  made  for  \\fm 
cr  years,  he  is  a  farmer,  though  no  rent  be  referved.*    2.  Inft.  145. 

f  By  thefc  words  ihey  are  prohibited  to  fuflfer  wafte,  fee  (K)— — It  has  been  refolved  that  thit 
aft  extends  to  wafte  omittcndo,  Though  the  word  is,  faciant,  which  literally  imports  a^ve  wafte* 
Arg.  10  Mod.  2St.  in  cafe  of  Hammond  v.  Webb. 

< 

♦  Boufks,  Nor  of  any  ♦  thing  belonging  to  the  tenements  that  they  have  t9 

vr>cdsnnd         r^ 

before  particularly  named,  and  thefe  words  do  comprthtnA  lands  and  meadows  belonging  to  the  fann. 
s  Inft.  T46. 

Alfothc^e  general  words  have  a  further  fi (unification,  and  therefore  if  there  had  been  ^farwrn-for 
ift^  w  yiars  of  a  mjnor,  and  a  ttnuncy  had  tfcUated,  this  tenancy  fo  efcheated  did  belong  to  the  te- 
nement&tliat  he  held  in  farm,  and  therefore  thii  extended  to  it,  and  the  leflbr  ihall  have  a  w^rit  gene* 
rally  and  fuppofe  a  leafe  made  of  the  Unds  efcheated  by  the  leflbr,  and  maintain  it  by  the  fpeciat 
natter,    a  inft.  146. 

* 

[  5^4  ]       ^^¥^  ^*<y  *^^'  fpeciqf  licence  by  writing  of  covenanty  making 

This  grant     ^^^'^"  '*^^  ^^^  "^^  *  '^ 

mtfht  to  be  by  dted^  for  all  wafte  tends  to  the  diiinhcriiance  of  the  leflbr,  and  therefore  no  man  can 

claim  to  be  difpunilhable  of  wafte  without  deed,     a  Inft.  146. 

Thb  fpecial  grant  is  intended  to  be  abfque  iropetitioue  vafti|  wlihcut  impeachwiaa  of  wnfie.  z. 
Inft.  146. 

4  '  Ifbich 


tfljich  thing  if  they  i^  and  thenofbi  convi£f^  they  Jhdll  yield  full  And  thii 
damage^  and  Jhall  be  punijhed  by  amerciament  grievoufty.  ^t^l^\^ 

fuch  a  prohibition  of  waile  upon  this  ftatute,  as  lay  againft  a  tenant  in  dower  at  the  common  Inw, 
and  fmgle  damages  was  given  by  this  ilatute  againft  leflee  for  lifej  and  lefTce  for  years#  2  Inil. 
146. 

The  ftatute  of  Glduc.  cap.  5.  gave  treble  damages,  and  the  place  wafted  againft  leifee  for  lift^ 
leflee  for  years,  and  tenant  by  the  curtefy,  &c.    s  Inft.  146. 

a.  Fine  was  levied  to  S.for  life^  the  remainder  to  K.for  life^  r/- 
matnder  to  the  right  heirs  of  this  fame  S,  there  S.  may  grant  to  K.  to 
bold  without  impeachment  ofwafie ;  and  this  ihall  bind  the  heirs  of  S. 
and  yet  S.  haa  nothing  but  for  life  at  the  time  of  the  gift  in  poiTef- 
iion,  but  he  had  fee  in  remainder.    Br.  Wafte,  pi.  98.  cites  24 

E.  3-  70- 

3.  If  a  man  leafesfor  20  years  without  impeachment  of  wojie^  and  S.C.  c»te4 

after,  within  the  term^  confirms  his  eftatefor  term  of  lifcy  he  mail  be  ^'J^^lcwu 
impeached  of  wafte  withm  the  term^  for  now  he  is  in  of  another  Bowles's 
eftate  and  the  greater  eftate  (hall  determine  the  Iefs>  which  is  the  cafe.— -— 
term.  Br.  Wafte,  pi.  71.  cites  5  H.  5.  9.  per  Afcham*  \^{  "^^^^ 

183.'  in  cafes  of  Bowles  y.  Berry  S.  C.  ■  S.  C  ciud  %  Rep.  76.  b.  in  the  Ld.  StaiFord'i  cafe«— Tlie 
friwiege  given  by  the  words  (witliout  impeachment  of  wafte)  is  oHntxtd  to  tbcj^rivity  of  tfiatty  cites 
3  E.  3. 44*  per  Shard  and  Stone,  that  if  one  who  has  a  particular  efUte  with  luch  privilege  changtt 
bis  efiae,  he  lofes  his  advantage.    1 1  Rep.  83.  b.  in  Lewis  Bowles's  cafe. 

4*  If  a  Zr^is  made  to  A.  for  the  life  of  B.  without  impeachment  of  S.  c.  cited 
wafte,  the  remaindir  to  him  for  term  of  his  own  life^  now  he  is  pu-  J'  Pafch.  * 
nifliable  of  wafte,  for  the  firft  eftate  is  gone  and  drowned  ;  and /?  it  13  Jac  ia 
IS  of  a  confirmstion.    D.  10.  b.  pi.  37.  Trin.  28  H.  8.  in  cafe  of  ^-«wis 
the  Abbot  of  Burv  v.  Bokenham.  ^]^''^ 

5.  By  force  of  the  claufe  abfque  in^etitione  vafli  (that  is  without 
any  challenge  or  impeachment  of  wafte)  the  leffee  may  cut  down  the 
trees^  and  convert  them  to  his  own  ufe.     Co.  Litt.  220.  a. 

6.  But  otherwife  it  is  if  the  words  were  without  impeachment  by  It  gives  the 

flny  aSfion  ofwafte\  for  then  the  difcharge  extends  but  to  the  adiion,  ^^^"'^'"Jj 

and  not  to  the  trees  themfelves,  and  in  that  cafe  the  lelTor  fhall  have  er,  witf^ut 

them.     Co*  Litt.  220.  a.  an  imerefts 

per  Holt. 
Ch.  J.     I  Salk.  368.    Poole's  cafe. 

7.  A  Uafeyn&made  to  A.  and B.during  their  lives^^ alterius eorum  And.  151. 
diutius  viventisy  without  impeachment  of  wafte,  durante  vita  ipforum*  pi- 199* 
A.  died  \  and  the  queftion  was,  whether  B.  the  furvivor  ftiould  be  ^"^n.  bi^ 
pani(hable  for  wafte;  for  fome  conceived  the  limitation  of  the  ef-  s.c.    The 
tate  to  be  more  libersJ  or  extenfive  than  the  liberty,  the  one  being  leafewasto 
durante  vita 'ipforum,  and  the  other  durante  vita  alterius  eorum  /^**{?f-*' 
diutius  viventis.     But  it  was  agreed  per  tot.  Cur.  that  the  liberty  uv^esyabf- 
runs  with  the  ejiate^  and  fliould  endure  as  long.     3  Leon.  151.  pi.  queimpe- 
202.  Hill.  29  Eliz.  C.  B.     Rolt's  cafe.  ^^^  ^Jfti 

^  during  the 

lives  of  the  faid  lefleesy  naming  them.  A.  died.  Wafte  w.is  brought  againft  B.  All  the  judgei 
agreed  that  the  action  did  not  lie*  and  that  B.  (h4ll  bold  die  land  without  impeacbment  of 
wr.fte,  and  it  ftiall  go  nccording  to  the  intereft  which  ftirvives  and  enfue  the  nature  thereof  1 
atid  fo  is  the  intent  of  the  grant|  and  the  words  by  a  reafonable  conftiii^iion  agree  therewith. 

8.  If 


.  •IaSo.  ^  2>.  If  one  is  tenant  without  impeachmstit  oFwafte,  he  mufi  plead 
Ftfch.  S5  ,V,  or  elfe  he  can  take  no  advantage  of  it,  though  found  by  verdid. 
FiJvf ".      ^-  ^-  P*-  86.  Mich.  29  &  30  Eliz.  C.  B.  Anon. 

cafe,  S. C  and  reported  in  the  fame  words.— .Cro.  E- 40.  pi.  3.  Ti in.  17  Eliz.  C.  B.  Clare 
V.  pBPYSy  5.  C.  accordingIy>  Hy  ,all  Che  juiliccsy  htil  Windham  coivra.-«<->Ow*  91.  Pafcb.  sc 
Eliz.     Kairs  y.  Dzvratt,  S.  P.  accordmgty,  and  feems  to  be  S.  C. 

Ld.  C.  Not-  g.  Tenant  for  lift  without  impeachment  of  wafte^  cut  down  trces^ 

th^cafe  of'*  Refolvcd  that  the  faid  claufe  did  not  give  the  tenant  for  life  a  greexter 

Abraham  intereft  in  the  trees  than  if  Jhe  had  on!y  a  demife  of  the  land^  hut  it 

r,BtJ»»,  only  ferved  to  exempt  her  from  being  ifnpeached  in  aSiion  ofwafte^  or 

Jl[^?J'  recoverine  damages  or  the  jJace  wafted*     4  Rep.  63.  Pafch.    31 

Pafeh.i68o.  £liz*  B.  K.    Herlakenden's  cafe, 

laid,  that  jo^  It  gives  fuch  a  privilege,  that  though  no  wafte  is  donc^  as 

mcriT  wM  *  *^*^  ^^  ^^^fi  "  ^^^'  ^^^  ^y  ^cn^peft*  yet  hejhatlhave  the  timher 

heht  10  be,  which  was  parcel  of  the  houfc^  and  Mo  timher  trees  hUnjon  down  by  the 

that  if  there  wind\  for  when  they  arc  fevered  from  the  inheritance,  either  by  the  ad 

for  UfcT""*'  of  the  party,  or  of  the  law,  and  become  chattels,  the  intire  property 

without  tin*  of  them  is  in  him  who  hath  this  privilege  by  virtue  of  thefe  words^ 

peachment.  without  impeachment  of  wafte.     11  Kep*  83.  b.  84.    Relblved* 

JteTrt^s'  ^^*^  Bowles's  cafe. 

did  only  create  an  impunity  to  the  tenant  for  life,  altho\i||;h  it  w^s  the  exprefs  pruvifion  of  the 
party,  and  cited  4  Ca  63.  Bui  that  afterwards  in  Lewis  Bowles's  cafe,  1 1  Co.  3o.  the  opinion 
was,  that  thefe  i^xirds  did  vtji  a  rivht  und  imerefi  in  the  tenant  for  life,  and  did  give  him  liberty  i» 
ftll  omA  take  the  tt us  to  bis  vwn  ufe;  for  there  is  an  exprefs  provifion  of  the  paity ;  but  ir  the 
cafe  of  tenant  in  tail  ttfter  pofphlhty  of  iffue  exitn^  ttiat  is  the  provifion  of  the  law  only ;  and 
Chough  in  fome  cai^  toitior  eft  difjiofitio  legis  quam  honiiiiu,  ycc  that  ihafl  not  be  to  incumber 
cftttes. 

Cro.J.6S8.       ij»  Tenant  for  life  without  impeachment  of  wafie  makes  leafefhr 

21  Tac^'^*'*  i^^^^  ^^  otherwife.    Leffee  for  years  commits  wafte.     He  in  re* 

S.  c.  but  maindcr  in  fee  (hall  not  have  a£tion  of  wafte ;  for  this  leafe  was  4V* 

DOC  S.  P.—  rived  out  of  the  eflatefor  life  privikdged  \  and  if  wafte  lies  it  (hall  be 

86 *"s^c'^  brought  againft  the  tenant  for  life  who  made  the  Icafe,  and  he  was 

butS.p.  difpuni(hable.    Rcfolved.     Jo.  51.  pi.  2.    Mich,    22  Jac.  C.  B. 

docs  not  Bray  v.  Tracy, 
appear* 

12.  This  privilege  continues  no  longer  than  the  ejlate  to  which  it  is^ 
annexed;  fo  that  if  tenant  fur  life  with  fu.ch  privilege,  grants  his  ef- 
tate  referving  the  trees,  it  is  not  good ;  but  if  he  grants  for  3  lives> 
by  virtue  of  a  power,  referving  the  trees ;  this  is  good,  bccaufc  he 
has  a  poflibility  of  reverter  after  the  3  lives.     But  if  tenant  in  tail 

J '  after  poffibility,  grants  his  cftatc,  referving  the  trees,  it  is  void ;  but 
if  he  leafe  for  life,  referving  the  trees,  it  is  goods  per  Jones  J, 
Lat.  270.  in  cafe  of  Sachcverell  v.  Dale. 

13.  The  intent  of  fuch  privilege  is  only  in  order  to  cut  down  tim^' 
her  and  open  new  mines.  Per  hi.  C.  Cowpe'r.  1  Salk.  x6|.  Mich. 
1  Geo.     Vane  v.  Lord  Bernard. 

O.  Eq«.  R.  14-  The  claufe  of  without  impeachment  of  wafte,  never  was  ex'- 
S17.  $.  c.  tended  to  allow  the  deftru<5^ion  of  the  thing  itfelf,  but  onfy  to  excufi 
*^^'        for  permijfive  wafte  i  and  therefore  fuch  claufe  would  not  give  leave 

2  ta 


to  fell  and  cut  down  trees  ornamental^  orjheltering  of  an  bovje^  much 
lefs  to  deftroy  or  demolifh  the  houfc  .Ch.  Prcc.  454.  Hill.  1716^ 
in  Lord  Bernard's  cafe. 


(G.  a.  3)     Waftc.     triable  where.  [  506  ] 

f •  T  N  wafte  the  defendant  pleaded  that  the  place,  &c.  ts  parcel  cf  Aaion  rf 

*  the  manor  of  K.  which  is  ancient  demefne.    And  the  opinion  ^y^^  - 
of  the  court  was,  that  it  is  a  good  plea.    Br.  Waftc,  pi.  8:«  cites  tUesnotJkm 

7  H.  6.  35.  -j:7^> 

it  was  bf ought  rtt  common  hw  ancient  A'M'fne  it^i  ftood fJta  ;  forthofe  are  not  bounU  hythe  ftaciue.  Bu 
Pai lament,  pi.  17.  cite*  i  H.  6.  34.  35.— Br.  Waftc,  pi.  8r.  cites  S.  C.  And  per  Martin,  ac- 
Xion  of  \val\e  di»cs  not  lie  there  upon  the  ftarnte,  but  by  their  ufajce  1  and  therefore  if  the  iifa^e  H 
\\i  Che  aaion  is  tU.*-— 2  Inft.  306.  fays  it  does  not  lie  there  vpon  the  ftsCute  of  Gloucefter,  becauTc 
that  court  fails  of  the  incidents  to  aQ  adion  of  waftei  viz.  to  dward  a  writ  to  the  (beriff  to  inquif« 
of  the  walte,  «cc.-— S.  P.  But  wal^e  Uei  tbtrt  by  writofrigbtf  tuiA  Jhall  have pt-^efs  €U  the  o^mmm 
Itwy  viz.  ii'fi'tfi  i^Jinitf. '  Qncre  inde,  onlefs  iy  cuftom  ufed  time  out  of  nund.  JU.  Wafte,  pi.  i4i« 
cftes  13  }i.  6.  25. 

2.  A.  man  {hall  not  have  writ  of  wafle  in  London  \  hot  the  con* 
trary  is  ufed,  but  this  is  by  cujiom^  as  arbttrement.  Br.  Wafte,  pL 
81.  cites  7  H.  6.  35.  and  8  H.  6.  35.  per  Marten. 

3.  Of  menace  of  villeins  in  a  foreign  county  per  quod  recejferunt^ 
adion  of  w«ifte  lies  where  the  manor  is  \  quod  nota  per  Cur.     But 
if  he  brings  a£lion  of  trefpafs  thereof,  this  adion  fhall  be  brought 
where  the  *  meiuce  was.     Note  rfic  diverfity.     Br.  Wafte,  pL  9.  •  CVis.« 
cites  9  H.  6.  42.  ^'*«*«^> 


*  [H.  a]     Judgment  by  Statute.     In  what  Cafes  ^jTJj"^^ 
the  hand  fhall  be  recovered.     At  the  Common  — see 
Law* 


[l-   I  F  tenant  hf  the  curtefy  does  wafle^  and  grants  over  his  ^ate\ 
^  in  adlion  of  wafte  for  it  die  franktenement  ftiall  be  recovered. 

12  H.  4-  40 

[2.  TheyJzw^  law  is  of  tenant  in  dower^     12  H.  4.  14.] 

[3.  [So"]  xilejfeefor  life  docs  wafte,  and  grants  over  hiseftate, 
yet  in  a  writ  of  wafte  againft  him  Utit  franktenement  ftiall  be  reco- 
vered.    12H.  4.  4.] 

[4.  So  if  UJfee  for  ytars  does  wafte,  and  grants  over  his  eftate, 
in  adion  againft  him  the  land  fliall  be  recovered.     12  H.  4«  4.] 

[5.  If  an  action  of  wafle  he  brought  againft  a  leffeefor  years^  ani 
it  4ippears'  to  the  court  that  the  term  is  expired  pending  the  writ^  the 
ptaintiflF  ihall  recover  damages  only,  ana  not  the  land.  Mich.  9 
Car.  B.  R.  between  NewelTand  Donning,  adjudged  in  writ  of  er- 
ror upon  a  judgment  in  bank,  and  the  judgment  there  fo  given  af- 
firmed accordingly.    Intratur  Mich.  8  Car.  Rot.  271.] 

6.  Upon  the  conftru£tion  of  the  ftatute  of  Glouceftcr,  fome  qu^f- 

tion 


(G.  a.i)r;. 

I.  the  L 11 
paragrapk. 


5o6 


S2iaae« 


tion  has  been  made,  tvhetbir  in  this  mixt  aHlon  the  place  wq/ted  is 
the  principal^  or  the  damages  \  and  in  divers  refpeds  the  one  is  more 
principal  than  the  other ;  for  in  refped  of  the  antiquity  again/i  te^ 
nant  in  dcwerj  and  the  tenant  by  the  curtejy^  the  damages  are  tbt 
principal^  and  therefore  they  {hall  be  fometimes  preferred,  viz.      T"he 

ElaintifF  to  have  execution  of  the  damages  before  the  place  M^afted* 
lut  in  refpcft  of  the  quality,  tlic  realty  is  ever  preferred  before  the 
perfonalty,  and  therefore  in  wafte,  if  the  defendant  confels  the  ac- 
tion, the  plaintiff  may  have  judgment  of  the  land,  and  releafe  his  da- 
r  ro7  j   mages,  which  proves  the  realty  to  be  the  principal  >  for  omne  ina|us 
dignum  trahit  ad  fe  minus.    2  Lift.  307. 


»  This  i«     [I.  a]     Judgment.     What  Ubing  fhall  be  recovered, 
i^^tLT  [The  Place  wafted.] 


Brownt.  ^1.  J  Y  trees  growing  ftarjim  in  a  clofearecut^  inan  adion  of  wafle 
Vjc^s.  P.  1  ^11  ^^^  ^y^  Ihall  be  recovered.    M.  11  Jac.  B.  between 

J^ ^    Cage  and  Smith,  per  Curiam.     Co.  Litt.  54.] 

•  Ful.  836.  [2*  If  waue  be  done  in  diverfe  rcoms  in  a  houfe,  the  rooms  *  /ball 
.^-^^j    be  recovered  in  action  of  wafle,  and  not  all  the    houfe.     Co. 

Litt.  54.] 
S. P. chough       [3.  [Hut]  Ifwafte  be  done  in  a  hou(e  Jparfim  throughout  tha 
all  be  not      houfe^  all  the  houfe  fhall  be  recovered.    Co.  Litt.  <4.] 

In  ancient  [4-  If  wafte  be  done  in  the  hall  of  the  houfe,  yet  all  the  houfe  JhaJl 
lione  ii  was  not  be  recovered,  though  fome  fay  that  the  houfe  has  its  denomina* 
hoWcn  by     ^i^j^  from  the  hall.    Co.  Litt.  54,] 

iomc,  that  -^^  J 

if  the  hull  were  vtajlfd,  the  whole  houfe  (hqnld  be  recovered ;  for  that,  in  thofe  days,  the  hall  umf 
the  place  of  greateft  refort  and  ufe,  inComuch  as  the  whole  houfe  w.is  called  by  the  name  of  the 
Hally  as  Dale-H4iUy  &c.  but  the  purview  of  the  ftatute  of  Gloucefter  it,  that  he  (hall  lofe  tliat  thio^ 
that  he  hath  wafted.    %  Inft.  303,  304. 

Koy,  Attorney-Geoeral  in  Mr.  Atkins's  Reading,  held  that  the  15  E.  3.  tit.  W2fte»8.  That 
in  watte  of  the  hall  all  the  houfe  (hall  be  recovered,  was  good  law,  contrary  to  the  opinion  of  Co. 
Litt.  54*  a.  15  H.  7.  11.  And  he  cited  the  cafe  of  Lord  Aberoavbnky  v.  Sir  Rd.  South* 
WELL,  in  a£lion  of  wafte,  for  wafte  done  in  latcbtn  and  larder  of  a  c:>file^  and  all  thec^^/f  was  reco« 
veredy  becaufc  a  caftle  is  not  dividable,  and  fo^  adjudged,    ix  EUz.    See  I>.  272.  b.  Marg* 

Cro.C.  381.  [5.  If  2.  man  brings  aftlon  of  wa/ley  becaufe  he  permitted  the  pales. 

pi.  9.  and  cfapark^  which  incompafs  the  park,  to  decay ;  but  it  is  not  averred 

ITcJhut  '*^'  il^^^'  w^r^  ^'V  ^^'^^  ^^  ^^^  pork^  or  that  thereby  the  deer  were 

S.  P.  does  difperfedy  and  in  this  aftion  the  plaintiff  recovers  j  he  (hall  not  reco- 

not  appear,  ^^j.  jj  the  land  which  is  comprifed  within  the  pale,  but  only  the 

pTri.^C.  P^^f  where  the  paU flood.     P.  xx  Car.  B.  R.  between  Sir  John 

but  s.p.  Corbet  and  Sir  James  Stonehoufe,  it  was  fo  held ;  and  the  Court 

does  not  feemed  to  incline  to  it  in  writ  of  error  upon  fuch  judgment  in  bank, 

»PP«ar.  ^^  judgment  being  affirmed  in  the  King's  Bench  to  recover  the 

place  wafted.  1 

•  If  one  ^.  &tat.  of  Gloucefler^  6  J?,   i.  cap.  5.  enails,  that  ♦  he  which 

jointenant  /J^//  be  attainted  ofwqftc^Jljall  +  kcje  the  thing  that  be  bath  wafted^ 


tnd  mereevtr  (baU  %  rttampetue  thrice  fe  much  as  tht  waJUjhaU.  it  »"fte«  tx*!* 

the  wafte,  &c.  2  loft.  ^o^.  ■  S.  P.  But  treble  damages  (ball  be  recovered  ag^Dlt  him  that 
did  the  wafte  only,    a  Inft.  30a. 

*!*  In  an  a^on  of  wafte  againii  a  Ulfufor  Tift^  fbr  wajle  done  in  3  aaist  the  d'fvtdrtu  chimtf<t  \ 
tK'hereupon  iffue  is  joined*  The  jury  A^i^againft  the  defendatii  that  he  hach  hut  an  ^^ate  fir  hft  ^ 
and  inquired  farther  of  the  wade,  and  fuunil  the  tuape  thne  in  one  acre  only.  Ths  plaintiff  cannot 
have  judgment  for  the  whole  Und*  in  refpe^l  of  the  forfeiture  and  treblo  d.im;tges ;  Tor  that  juii^- 
ment  is  na(  accordbg  to  this  a£^  that  is  to  fay  of  the  place  wafted,  and  treble  damages  in  refpe^ 
I  of  the  place  wailed ;  who'efore  he  had  judgment,  according  to  the  ftatute  of  one  acre  and  treble 

damages.    %  Inft.  305. 

X  Witerefoever  the  common  bw  gave  fingle  damages  againil  aey^  this  a^  does  give  treble,  ua* 
lefs  there  be  any  fpechd  provifion  made  by  thib  aA.    a  luft.  306. 

This  ilatute  does  nc*  bind  the  king :  per  Coke  Arg.    Mo.  321,  in  Englefield's  cafe. 

Jlndfir  tuafti  made  in  the  tinu  cfwardjhipy  itJbaUbt  done  ^'  '^  f  ro8  1 
J  €9ntaimdif^  thi  great  charter.  liiLe 

luarHtrnJugertaJiraMfer  to  cuC  down  timber>trees,  or  to  proftrate  any  of  the  hoolbs,  and  accordio^ 

fo  his  name  of  guardian  doth  not  endeavour  to  keep  and  preferve  the  inhsritance  of  the  ward  in 

his  cuftody  and  keeping,  nor  to  forbid  and  withitand  the  wrong  dner>  thnjhdl  be  taken  in  li/wfor 
I  hit  mtfent ;  for  in  this  cafe  qui  aon  prohibet,  quod  prohibere  porell,  afTentire  videtur.    And  if  foch 

wafte  and  deftrudkton  be  done  without  the  knowledge  of  the  guardian,  or  with  fuch  number  as  he 
I  could  not  witbftand,  then  ought  the  guardian  to  caufe  an  afllie  to  be  brought  agatnft  fuch  wrong* 

doers  by  the  lietr,  wherein  he  ihall  recover  the  fre»  lold,  and  damages  for  luch  wrong  and  ditheri* 
.  fon.    So  note  adiverfity  between  the  iatereft  of  a  guardian  created  by  law  (  for  there  in  an  afllfe 

the  heir  (hall  recover  damages }  but  otherwife  it  is  in  cafe  of  a  leafe  for  yean,  which  is  the  IdOTor's 

own  aA«    a  IniL  305. 

j  Jnd  where  it  is  contained  in  the  great  charter^  that  be  which  See  (L.a) 

M  wafte  during  the  cuftody  Jball  leefe  the  wardjhip^  it  is  agreed  that  ro^t*^*^\ 
he  fhall  recomptnce  the  heir  his  damages  for  the  wafte^  if  fo  be  ward  did 

,  that  the  wardjhip  loft  do  not  amount  to  the  value  of  the  damages^  wafte,  and 

before  the  age  of  the  heir  of  the  fame  wardjhip.  d^'mar- 

riage  to  the  heir,  ^i^  he  refufed,  and  married  elfewhere.  The  wafte  is  found  by  office.  The 
queftion  was  whether  the  committee  may  bring  forfeiture  of  mairiawt.  The  Court  upon  advife- 
ment  held,  that  the  committee  by  doing  wafte  loft  onlv  the  ward  ofthe  land,  and  not,  of  the  body^ 
by  the  exprefs  words  of  this  ftatute.    D.  25.  b.  pL  163.  Hill.  %t  H.  8.   Anon. 

7.  If  2  coparceners  leafe  land  for  life,  and  afier  wafte  committed  one 
dies  J  the  aunt  and  niece  muftjoin  in  a^ion;  and  though  the^iV^f 
{hall  recover  no  damages,  yet  me  (hall  recover  the  place  wafted  i  and 
it  feems  they  (hall  hold  the  dune  in  coparcenary.    F.  N.  B.  Scv 


(R)  cites  M.  II  £.3. 
&  In  wafte  at  the  n 


t.  In  wafte  at  the  nifi  prius,  wafte  was  found  in  four  oaks  in  di^  ^^!^^^ 

vers  parts  in  a  woodi  and  it  was  doubted  if  he  fhall  recover  the  ^w?^^^| 

wood  or  the  place  wafted  j  and  at  laft  it  was  awarded,  that  he  re-  eomtrofiU 

cover  the  place  wafted,  and  his  treble  damages.     Br.  Wafte,  pK  24.  wW,  he 

rit«»«AiE    7    27  (hall  not 

cites  41  u..  3.  23.  ^^f^^ 

the  wood  I  per  Fineux  Ch.  J*  clearly ;  but  only  the  place  waftrd.  Br.  Wafte,  pi.  96.  cites 
15  H.  7.  II.  '    Sut  if  there  mfi  Jivnu  pLas  of  land  in  ttfe  ^uo^d  in  diverfe  places,  no\«  if 

the  trrtmr  d)t.i  nuafit  in  the  'ufood  he  (hall  loie  thofe  plats,  though  he  did  not  do  wafte  in  them  i 
for  thofe  ftre  parcel  of  the  wood ;  and  this  feems  to  be  where  lie  has  dune  wafte  in  ti.e 
wood  fpirfim  it  circonquaque ;  and  this  was  (a^d  by  Fineux  for  law,  in  the  rerding  of  The« 
cher.     Ibid. 

9*  If  a  man  does  wafte^  and  rrants  his  eftate  over^  yet  upon  ac* 
tion  brought  againft  him,  he  mall  lofe  the  place  wafted  ^  and  his 
grantee^  who  is  not  party  to  it*  /halt  lofe  his  in$ere/}.    Quod  nota. 

Vot.XXU,  Oo  And 


5o8 


utaSe* 


And  didtfore  It  is  a  good  pka  fir  the  gr<ftUii<i  tbutfucb  a  d^hi 
granted  his  eftate  cver^  before  whtch  grant  no  wafte  done :  and  in  ac' 
tion  againft  tbe  grantee  it  is  a  good  plea,  thatfuch  adayJ.Ni  granted 
it  t§  bimy  afier  which  grant  no  wafte  done.    Br.  Wafte,  pi.  33.  cites 

Br.Pai1ia«  10.  If^cpuardian  in  chivalry  does  wafie  in  ward,  to  the  damage  of 
meaty  pi.  20  X*  he  JhaU  hfe  the  ward  to  the  vaJue  of20l,  viz.  he  (hall  lofe  all 
%!'c^     ^A#  ward.    Br.  Wafte,  pL  68.  cites  la  H,  4. 3.  Per  Hank. 

The  baroQ  held  a  houfe  in  the  right  of  his  feme  for  her  life,  the  inheritance  whereof  wan 
in  an  infant  in  wanl  of  the  queen  t  and  upon  an  ioformation  in  the  coun  of  wards  that  he  had 
committed  wafte,  and  which  was  proved  to  the  value  of  27 1.  the  Court  awarded  that  be  fbould 
avoid  the  pofleffion  during  the  life  of  the  feme,  if  (he  (hould  live  fo  long ;  and  that  he  (hould 
pav  treble  damages,  amounting  to  ii3l*  Mo.  717.  pi.  xooj.  Mich.  15  &  x6Elis«  Forfler's 
caie.  I    So  for  wafte  done  in  a^wood  of  the  waid's,  the  defendant  rendered  treble  «lamages, 

and  loft  the  place  wafted.    Mo«  718.  in  pi.  1003.  cites  Hill*  22  £liz.  Scrogg's  cafe. 

S.  P.  ainfl.       II,  Wafte  bf  two  upon  a  leafefir  term  ofjifej  zndosu  tvasfum^ 

^^'  moned  and  fevered^  and  the  other  fuedfortb^  and  aligned  the  wajie  in 

diverfe  thtngSy  and  in  cutting  of  willows^  zxA  found  for  the  plaintiffs 

and  damages  taxed  \  and  he  had  judgment  to  recover  the  moiety  sf  toe 

r  (00  1  damages^  and  the  moiety  of  the  place  wajied^  and  as  to  the  willows  the 

Court  advifed.    Br.  Wafte,  pi.  116.  cites  la  E.  4.  I. 

12.  If  a  man  does  wafte  in  hedge^rows  which  furround  a  f^ifture^ 
nothing  fiull  be  recovered  but  the  place  wafted,  viz.  die  circuit  of 
the  root,  and  not  the.  entire  pafture.^.  perBrotoIey  Ch.  J.  Br. 
Wafte,  pi.  136.  cites  4  £•  6. 

13.  A.  hath  the  wardjhip  of  Black' Acre  and  the  heir  rf  B. 
and  fVlnte^Acre  and  the  heir  of  C.  per  caufe  de  gard.  A.  dodi 
ivajie  in  Black- Acre*  He  {hall  lofe  only  Black- Acre ;  for  that 
wafte  is  done  only  to  the  diftierifon  of  mat  heir.  And  (b  it  is 
if  he  does  wafte  in  White -Acre,  he  ftiall  only  lofe  that  acre 
for  the  wafte  done  there  to  the  diftierifon  of  that  heir.  2  Inft. 
306. 

8.  C.  cited  '4-  Jf^be  tenant  of  one  houfe  is  diffnfor  ^  the  next  houfe,  and  be 
Litt.  Rep.  pulls  down  both  and  builds  them  into  or.e  new  one,  difleifee  fliall  re* 
of  Hcrafv.  ^°^^^  ^  *^  houfe.  D.  272.  b.  Marg.  cites  34  Eli«.  Allen  v. 
Stroud.     '    Hayes. 

15.  When  wafte  is  brought  in  the  tenuity  damages  arc  only 
.    to  be  recovered,    6  Rep.  44^  Mich.  3  Jac  C.  B.  in  Blake's 

cafe. 

16.  If  leffee  for  years  or  life  grants  a  rent  out  of  the  Ismd  fo 
leafed,  and  afterwards  commits  wafte,  if  the  lord  recovers  the 
place  wafted,  yet  the  land  ihall  be  charged,  Brownl.  238* 
Anon. 


(K.  a)     What  EJlate  fhall  be  recovered. 

I-  AX/  H  E  R  E  a  leafe  is  made  to  one  for  lifcy  remainder  to  another 
fi^  yeorsy  and  the  firft  Idfce  lofes  by  aAion  of  wafte, 
quaere  if  the  termor  cannot  enter  after  the  deati  of  him  who  left. 
Br.  Wafte,  pi.  44.  cites  46  £.  3.  17. 

2.  If 


^  if  a  man  grants  d  nttu  Itafe  to  commtna  ajitr  thaniofajormer 
tiajey  and  the  firft  lefTcc  does  wafte,  aAion  lies  againft  the  iirft  lef- 
fee  notwithftanding  this  future  intered)  and  the  term  (hall  be  faved. 
Co.  Lite.  54.  a.  (t)^ 

3.  If  lejfee  for  life  hafts  for  pans  ^^^  ofitr  enUrs  into  the 
iand  and  does  wafte^  and  the  leflbr  recovers  in  an  a^Hon  of  wafte^ 
he  (hall  avoid  the  leafe  made  before  the  wafte  done.  Co.  Litt. 
233.  b. 

4«  But  a  precedent  rent  granted  out  of  the  land  (hall  not  be  avoid* 
cd,  but  the  lelTor  (hall  hold  the  land  charged  during  the  life  of  te- 
nant for  life;  butiftht  rent  vferc  granted  after  tbewajtedone^tbc 
Icffor  (hall  avoid  it     Co.  Litt.  33^.  b.  334.  a. 

5.  Leafe  for  life  to  A.  remainder  to  a  feme  file  for  years  \  they  /«- 
Urmarry^  and  after  wafte  is  committed ;  as  well  the  eftate  for  years 
as  the  eftate  for  lifd  (hall  be  recovered*  2  Le.  7.  Arg»  in  Cran- 
Aier's  cafe. 


(L.  a)     Recovered^  What.     Dathages.  [510) 

1.  X117  A  S  T  E  by  a  prior  againft  J.  N.  writ  to  enquire  of 
^  "  the  wafte  was  awarded^  and  returned  ferved ;  and  judg» 
ment  was  given  that  he  Jhould  recover  the  place  wafted^  and  tre^^ 
He  damagesi  but  cejfet  executio  till  the  coHuJion  was  tried  \  quod 
nota;  and  this  fcems  to  be  by  Quale  jus.  And  from  hence  it 
follows  that  this  is  a  recovery  by  default  as  it  feems.  And  it  fecms 
there  by  Belkn.  that  the  plaintiff  jhall  have  the  damages  though  cd" 
lujion  he  found^  but  not  the  place  wajled.  Bn  Wafte^  pi.  23.  cites 
40  E.  3.  37. 

2.  A  man  P>all  recover  treble  damages  in  writ  ofwajle^  as  wellj^r  But  ^  Tr  ft. 
the  wafte  done  pending  the  writy  as  for  the  wafte  done  before.    Br.  lo4*  ^^ys, 
Wafte,  pi.  63.  cites  7  H.  4. 16.  '^.{^tJ^f 

cover  damages  for  any  wafti  Jom  &  iiging  tit  vfru^  and  therefore  the  plaintiff  may  have  a  writ  of  eC- 
trepement  In  this  adlion,  he  fic  de  fimilibus.    i  Inft.  304. 

3.  A  man  (hall  recover  treble  damages  in  wafte  though  the  aSfion 
he  not  formed  upon  theftatute.    Br.  Damages,  pL  193.  cites  12  H. 

4.  In  aiSion  of  wafte  by  the  heir  againft  the  guardian^  which  is  ^^'  Pa»lia- 
brought  by  the  common  law^  the  plaintiff  (hall  recover  treble  da-  ^^^^JJ^s^c!^ 
mages,  though  this  be  given  hyftatute ;  for  when  aSion  of  wafte 

is  given  with  treble  damages,  this  Jhall  extetid  as  will  to  thofe 
who  Jhall  have  the  a^ion  bejore  as  after.  Br»  Wafte,  pi.  68. 
cites  22  H.  4.  3.  per  Thirn. 

5.  And  if  action  of  wafte  was  nozv  given  generally  againft  tenant  in  S»"*  VmW^* 
iaily  after  pojftbility  of  iffue^  S>±.  treble  damages  ftiould  be  recovered  ^^I^^^q]^ 
again(l  him  without  more  words  ;  for  thofe  arc  adjoined  to  it  by  the 

former  ftatute,  and  when  this  is  given  in  a  new  cafe^  all  that  is  ad- 
joined to  it  is  given,  with  it  likcwil'c.  L'r.  Wafte,  pL  68.  cit«a 
£2  H.  4.  3.  per  Thirn. 

O  0  2  6*  Wafi* 


510  djOaftc/ 

It  was  held  6,  Waftc  was  found  tc  the  damage^  tfr.  tmd  co/Is    lO  mirhm 

Thafbc  ^^^^  plaintiff  recovered  the  treble  damages^  and  10  marks  for  ccjii^ 

caufe  ihofe  which  were  not  treble.     Quod  mirum^  that  he  recovered    the  cofts 

treble  da-  where  the  damages  arc  treble.     Br.  Wafte,  pi.  72.  cites  5  H. 

tnagcs  are      r    1  -> 

liven  by        5-  **• 

ftatuce,  therefore  tic  plaintiff  cannot  have  crfts.    Br.  Wafte,  pi.  10,  cites  9  H.  6.  65.  Bat 

Ihid.  pi.  125.  cites  9  E.  4.  >  That  all  tl.c  iiiftices  of  B.  R,  held  that  the  ftj}i  fh.dl  be  tfthlAy  and 

thi<:  ,wofJinr  ..I  the  (Lmag.ijhjll  I4  tutUd  (taxed] ;  otlierwife  it  is  according  as  the  waAe  ihall  be 

tox^d.—.— See  ph  10. 

7.  It  IS  agreed  per  Cur,  that  upon  this  ijfue  ofnefuch  w//j  iftbi 

flaintiffhas  no  fuch  land  in  xvhich  he  ajjigns  a  part  of  the  vuaflej  yet 

they  (hall  give  damages ;  for  by  fuch  inue  the  waftc  is  not  clenied » 

per  Cur.     Br.  Waftc,  pi.  10.  cites  9  H.  6.  65. 

Ifa  man  8.  Wafte  per  tot.  Cur.  where  the  leJTee  cuts   1 00  oaisy  and  after 

f<lii  tr  r.,      ^i^/x  ih^  Jioeks  of  the  fame  oaksy  which  grow  again^  wafte   fhall  lie 

Tlitnltt  ^^^  ''***»  *"^  ^  '^  ^^^'^  ^^^  ^^  brought  writ  of  wafte,  and  af- 

ftrmt^tn  figned  the  wafte  in  both  s  for  the  ftocks  will  grow  to  oaks  again, 

hcdjiroytd  if  they  are  well  kept;  and  in  this  cafe  he  Jhall  recover  trebU  eiama-^ 

fete*  waft*"  f''*  twiciybta  be  Jhall  have  ofily  one  judgment  of  the  place  wafted. 

mnd  trr^!**  But  note,  that  he  brought  hut  one  writ  of  wafte  of  both   vuqftesi 

dama^t  for  if  be  had  firft  brought  wafte  for  the  cutting  of  the  oaks,  and  rv* 

ihall  be  re«  covered  the  place  wafted,  and  after  the  tenant  had  c  Jt  the  (locks, 

£!I*Tet  **^  wafte  docs  not  lie  j  for  fay  the  firft  recovery  of  the  place  wafted, 

kecaunoc  his  Icafe  is  determined  in  this  parcel,  andf  therefore  trcfpafsfits 

recover  lo.  of  the  ficond  cutting.     Br.  Wafte,  pl.  91.  .cites  22  H.  6.  13. 

ftatum*    F.  N.  B.  59.  (M)  (e}  (f)  in  the  new  notes  there,  cites  %i  H.  6.  12. 

r  C 1 1  1  9.  If  a  man  d^jfcifcs  the  tenant  for  lifcy  and  does  waftcy  a<5lion  of 
^  ^  "^  w^Jte  lies  againft  the  tenant  Jor  term  of  life  \  for  he  may  have  his  re^ 
medy  over  againft  the  dijjeijor.  Qurcrc  if  he  ftiall  have  this, 
viz.  treble  damages  in  afftfe^  before  that  he  be  damnified  by  a<5lion  of 
wafte,  or  after  ?  It  fecms  that  after  the  action  of  wafte  brought^ 
and  execution  had.  Br.  Wafte,  pl.  138.  cites  23  H;  8. 
S.  P.  Co.  10.  If  the  guardian  convmts  wafte^  and  the  heir^  being   within 

Litt.  54.  —  Qgc^  brings  an  action  of  wafte^  the  guardian  thereby  flyall  lofc  the 
'ocioe  ^y^^^^W^^^  dcunages  firfo  much  as  is  wafted^  heftdes  the  value  of 
—Note  one  the  wavdfiipy  which  is  loft.  But  //  the  heir  ai  full  age  brings  a 
ih.ili noire-  writ  of  wafte  zgm\\k  him  who  was  guardian,  and  recovers,  then 
dnThc^fta-  ^^  Jba^l  recover  treble  damages  againft  the  guardian,  becaufe  the  fame 
\\\\ti  of  is  out  of  th^  ftatute  of  Glouccftcr,  which  fays  that  the  guardian 
G{T)i!ccftcr.   (hall  lofe  the  wardfliip;  for  he  cannot  lofc  the  wardftiip  there,  and 

^^T^in  ^^cf'^fc  ^^  '*  ^^^^  ^^  ^^^  ^f^  ^  tenant  in  dower  or  by  the  cur*- 
thc  new  ^y  arc,  who  were  punifliable  in  wafte  by  the  common  lav.'.  hn& 
rotes  there  cites  M.  i2  H.  4.  3.  in  the  title  of  wafte,  the  opinion  of  Thirning. 
n>)  cues  30  F.N.'B.6o.  (T) 

E.  3.  27.  h.  ^      ' 

2  H.  4.  17.  b*  ii  H.  4.  4»  5  K.  5.  IV  a.  9  ij.  6.  66.  b.  14  H.  6.  13.  a.  Contra  5  £•  4.  7-  ^ 

Kelx.  a6.  the  Suu  289.— -See  pl.  6. 

Bnrthiiis  II,  Lcflee  for  year*  commits  wafte,  and  the  years  do  expire 
i^r'fttwd^  yet  fliall  the  Icffor  have  an  adtion  of  wafte  for  the  treble  damages, 
vheq  ctw     ajthougt^  be  cannot  recover  tJic  place  wafted,  and  though  the  ftatuts 


li 


i 


of  Glouccfter  be  in  the  conjunftivc,  perdra  le  chofe,  &c.  &  ouftcr  term  ex- 
ceo  fiice   eree*  &c.    For   as  there  was  at  the  common  law  2  ^]I^,^  r 
forms  of  adcions  of  watte,  viz.   m  the  tenet,  as  agamit  tenant  time^  ^  ^^ 
by  the  curtefy,  &c.  and  in  the  tenuit  againft  the  guardian  after  the  cafe  of 
fall  age ;  fo  upon  this  a£l  the  like  kind  of  forms   is  framed  by  ^  ^^^^^  ^°^ 
equal  con (lru£lion,  viz.  in  thc^enet,  to  recover  the  place  wafted  ivbenthe 
and  treble  damages;  and  in  the  tenuit  to  recover  treble  damages  cAate  dc 
pnly.    2lnft.304.  ~'o^ 

GoU;  as  when  cejiy  ^ut  •  ufeAlfs^  or  when  the  eftafe  i"?  ended  or  ^ffjird  hy  the  afi  /intfKvrMg  of  d^ 
iMdii/,  as  when  he  nukes  a  feotfment  in  fee,  or  commits  any  other  forfeiture,  and  the  lelfor  enterSy- 
yet  the  lelTor  (1»>I  have  ht:>  adion  of  ««'.((le.     a  In(l.  304. 

*  Ic  feems  that  this  IhrAddbe  (vie.)— And  Co.  Litt.  185.  a.  fays,  if  cefly  que  vie  dies,  waft» 
Ihall  lie  only  for  the  damages^  ■And  if  pending  a  writ  cefVy  que  vie  hzu  died,  the  writ  (hall 

not  abate,  but  the  plaintiff  (hall  recover  carnages  only  ;  becaufe  if  cefty  que  vie  had  dioit  bcfors 
^ny  atlioa  broughl»  the  leflur  might  have  an  aclioa  of  wafte  for  tlie  damages.    Ibid. 


(M.  a)     Recovery  of  Damages.     By  and  agatnji 

whom. 

I*    A   Man  feifed  leafed  for  life^  and  bad  ijfue  two  daughters'^  and  Br.  Di- 

•^*'  diedf  the  tenant  did  tva/tey  the  on^  daughter  bad  iJfue  and  mages,  pL 
iiedi  and  the  tenant  did  wafte  again^  and   the  iJTue  and  the  aunt  |''g^"^^ 
brought  writ  ofwafte^  and  counted  upon  their  caje.     The  defendant  s!  P.  % 
pleaded  no  wafte  done,  and  all  found  as  above.     And  it  was  ad*  inft-  305* 
judged  that  tney  recover  the  place  wafted,  and  treble  damages  q^^^^ 
in  their  own  time,  and  the  aunt  alone  the  treble  damages  in  the  this  is  a  * 
time  of  her  fitter  to  herfelf.    Quod  nota«    Br.  Wafte,  pf.  4Z,  cites  levins 

45  E.  3. 3.  ^':^:f 

great  ohfervation.  Ut  coftareffttrs  leafe  land  for  life»  and  wafte  it  committed*  and  after  ovr 

£esy  \\:€  aunt  and  the  niece  (hall  join  in  a^ion  of  wafte  for  the  wafte  dbne  before ;  and  yet  the  mm 
JhaUwtruwtrany  tLimafri^s  for  the  fame,  hut  the  place  wafted;    F.  N.  B.  60.  (R)  cites  M.  x  i  E.  3. 
and  in  the  new  notes  there  (f)  cites  1 1  £•  a.  Wiifte,  1 15.  45  E.  3.  3.  b.  11  H.  4.  16.  b.  4!  £.  3.  X4« 
k.  35  H.  6.  23.  b.  Kelw.  105.  a.  Nat.  Br.  xoz.  ai  H.  6.  la.  49  E.  3.  a. 

2.  If  there  be  tenant  for  life  without  impeachment  of  wafte^  and  *  F  ^  v  2  1 
firanger  cuts  treesy  the  tenant  for  life  fliall,  not  have  the  da-  I-  -^       J 

mages,  becaufe  the  property  is  the  leflbr's.  Lat  269.  in  cafe  i^E^?oJf^^ 
of  Sacheverel  v.  Dale,  Arg.   cites  27   H4  6.  Suthaou  Wafte,  phld'i 

pi.  47.  cafe,  S.  C 

iham,  cited  by  Cook,  Arg.  who  faid  that  book  is  not  to  be  taken  for  law ;  neither  is  it  ad. 
judged  there,  but  is  only  a  coUaieral  opinion,  wluch  ought  not  to  receive  credit  againft  reafon  and 
the  rules  of  law. 

3.  Two  jointenants  for  years  or  life,  and  one  of  them  does  waftem 
This  is  the  wafte  of  them  ooth  as  to  the  place  wafted ;  but  treble 
damages  fliall  be  recovered  againft  him  only  that  did  the  wafte* 
2  Liiit.  302. 
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8ce(B.a,»)  (N.   a)     Writ    of  Inquiry.      Awarded    in    what 

Cafes.     And  how  the  Inquiry  ought  to  be. 

1.     TN  wafte  at  the  grand  diftrefs^  the  parol  was  without  day  ky 
^  prote^ion^  and  die  plaintiff  brought  refummons^  and  the  aJt- 
Jindant  made  defaults  the  procefs  (hall  be  pone,  and  not  writ   of 
inquiry  of  wafte.     fir.  RefummonSi  pi,  42.  cites  27  £.  3.  78*  and 
Fitzh.  Wafte,  13, 

3.  In  wafte  where  at  the  grand  diftrefs  the  /heriff  returns  ijfues^ 
and  the  one  of  the  plaintiffs  upon  demand  makes  default<^  and  the  other 
appears^  he  Jhall  be  fevered  hy  award,  and  writ  (hall  iiTue  to  in- 
quire of  the  wafte;  and  fo  it  did.     Br.  WaKe,  pi,  57.  cites  2 
H.  2.  4. 
Br.  Wafte,        3-  I^  wafte,  if  the  defendant  appears  at  the  grand  diftrefs^  and 
pl.  6.  cites    has  day  over^  and  after  makes  default^  the  plaintifF  ftiall  never  have 
^h  ^A  ^^^    ^^''  ^^  inquire  of  the  wafte ;  but  ftiall  htfve  the  procefs  of  the  com- 
\s^i\tilfbe  "^o"  ^*w>  v**«  ^tftrejs  infinite^  Quod  nota.  Br.  Wafte,  pl.   iig, 
iheiHotcomt   cites  f  H.  4*  ^5* 

at  the  jf  rand 

diflrefs^  then  writ  (ball  ifliie  to  inquire  of  wafte;  which  is  intended  at  th»  (aoae  day. 

lu  w.ifte  4.  The  fumtnonsy  attachffunty  and  diftrefs  in  writ  of  wafte  were 

^^^^f'ld^\  ^^f«rwi  nihily  and  yet  writ  ijfued  to  inquire  of  wafte ;  and  goo4 
\ii'2\u^'  P^r  Thirn,  Hank.  &  Culpeper.  For  the  ftatute  is,  that  if  he  does 
fymm>ns,  not  come  at  the  diftrefs,  die  ftieriff*  be  commanded,  &c.  And 
^iiH^lr  ^^  y^'  ^^  Skrenc,  in  writ  quas  tenet  he  may  be  fummoned  in  terrA 
tr!f!lznd      pftita.     Contra  in  this  adion  quas  tenuit.     fer.  Wafte,  pl.  68.  citci 

yetthewiV    12  H.  4.  3*  ' 

cf  innulryof 

iitujie  'MCI  rtw  trdedy  though  no  writ  be  fervcd  j  nnd  yet  it  was  agreed,  tliat  the  tenant  may  be  fum* 
moned  in  the  lane  in  which  Che  wafte  is  fuppofed,  and  fo  in  guare  iinpedit>  and  writ  of  ward.  Br. 
Walteipl,  90.  cites  21  H  6.  6x. 

5.  If  the  fheriff\m  done  his  office  ill  in  one  villj  and  well  in  ana^ 

tberj  all  fhall  be  inquired  de  novo ;  inafmuch  as  all  the  inquifition 

ihail  be  by  one  apd  the  fame  inqueft,  all  at  one  time.     Br.  Waile, 

pl.  68.  cites  12  H.  4.  3.  per  Thim. 

^r         T       6.  Wafte    againft  t%vo  barons  and  their  femes^     Jt  the  grand 

1 5 '  3  J  diftrefs  the  one  baron  and  fane  appeared^  and  the  ether  made  de^ 

l'\7rfilL    fi"^^'     Skrene  prayed  wr:t  to   the  flieriff,  to  inquire  of  wafte 

f/the  fl«r     (^g^i^fi  thofe  who  made  default^  and  counted  againft  the  ethers.    Hank« 

cGfit's  at  the    fald,  you  mall  not  have  writ  to  the  flierifty  but  count  againft  thofe 

'^'^'''/l' ^"^    ^'^^  appear,  and  ukc  procefe  at  common  law  againft  the  others* 

jj^foiVnot   Thirn.  faid,  the  wafte  of  one  is  the  wafte  of  all,  •  anda  man  fliall 

have  writ     not   recover  by   moieties    in   wafte,  as  in  praecipe   quod  reddat 

*>[  '"'^^g*"^     againft  two  j  for  in  «wafte  the  land  fhall  not  be  loft  by  default^  but 

flgaTn.vtiic    h  ^^^^»  ''*'^^-     Per   Hank,    thofe  who   appear  ought  to   plead, 

pthec }  for    and  if  it  be  found  that  no  wafte  is  done,  this  flidl  difcharge  all^ 

the  one        B^t  per  Thirn.  if  v\'aftc  be  touiid,  it  is  hard  that  U^c  others 
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iluin  be  attainted  who  are  ftrangers  to  the  ifllie ;  and  after  diey  vrere'  found  tb« 
forced  to  anfwer.    Br.  Wafte,pl.  69,  cites  12  H.  4.  5.  ana  tS^' 

ocher  another  way.  Br.  Procefsj  pi.  45.  cites  14  H.  4*  371 

•  7,  Day  was  given  againft  the  jury  t9  try  if  B.  was  a  vill  by 
itjelf  er  net,  and  at  the  day  they  read  the  record ;  becaufe  they 
inall  not  be  Avorn  uulefs  iix  of  them  had  the  view  of  every  place 
where  the  wafte  is  affigned,  and  after  cne  was  examinied  if  be' 
had  the  view  who  jaidj  yes  \  by  which  he  was  fworn  upon  the 
principal,  and  there  the  jury  was  charged  to  inquire  of  the  damages 
of  each  tarcel  by  itJelU  ^^d  not  of  a  fum  in  grofs  for  the  whole  \  for 
if  they  nnd  that  B.  is  a  vill  by  itielf,  then  they  mall  inquire  of  da- 
mages. And  wafte  was  ajfigned  in  two  acres  in  digging  of  200 
loadofffateftone^  and  lOO  load  ofcoahy  and  there  it  is  agreed,  per 
Cur.  that  upon  this  iffue'^  of  no  fuch  vil/j  if  the  pliiintijf  has  no  fucb 
landy  in  which  he  afjigns  apart  of  the  wafte^  yet  they  iball  give  da- 
mages ;  for  by  fuch  iifue  the  wafte  is  not  denied ;  and  alfo  when 
they  fay,  that  they  have  viewed  every  parcel,  they  (hall  not  fay  af« 
ter^  no  wafte  done,  or  that  there  is  no  iuch  parcel  as  one  of  the 
parcels  is.  And  they  found  damages  of  300  oaks,  and  were  com- 
pelled to  (hew  the  price  of  each  oak  by  itfelf;  and  becaufe 
thofe  treble  damages  are  given  by  the  ftatute,  therefore  the 
phindfF  cannot  have  coft9  ^  per  Cur,  Br.  Wafte,  pi.  lo.  cites 
9  H.  6*  65. 

8.  In  wafte,  if  the  defendant  demurs  ttpon  the  declaration  which 
is  aiQudged  againft  bim^  as  he  did  where  reverfton  was  devifed  by 
name  of  tenement,  and  paiTed  without  attornment,  there  writ  Jhall  . 
not  iffue  to  inquire  ofwc^e  \  for  by  the  demurrer  he  is  convicted  of 
ihe  wafte,  but  writ  Qiall  ifTue  to  mt^uire  of  the  damages  \  quod  nota* 
Br.  Wafte,  pi.  16.  cites  34  H.6«  7. 

9*  Wafte  ex  hareditate  as  caufm  and  heir^  the  tenant  made  de^ 
fault  after  default^  by  which  writ  was  awarded  to  enquire  of  the 
wajlcj  upon  which  he  ajjigned  the  wajle  certain^  as  he  ought  tn  lieu 
^  declaration^  viz.  cutting  fo  many  oaisj  &fr.  ad  valentiam^  &c* 
Permitting  a  hall,  &c«  &  nc  de  fingulis,  and  did  not  Jbew  bow 
coujin  \  and  yet  good,  becauie  it  i%  no  declaration  but  affigmnent  of 
wafle  to  inflruit  the  jury  \  but  contra  upon  declaration  i  where  the 
defendant  appears,  there  he  ought  to  (hew  the  cofuuge.  Br.  Wafte^ 
pL  17.  cites  34  H.  6.  44* 

10.  If  a  man  pleads  releafe  in  wafte  which  is  found  againft 
Um,  the  wajle  paU  not  be  inquired  \  for  by  the  plcailing  di  the 
releafe,  it  is  confeffedj  per  Moile.  Br.  Wafte,  p).  x8.  cites  35 
H.  6. 44* 

11.  In  wafte  upon  a  nihil  dicit  entered^  a  writ  was  awarded  s.  P.and 
to  the  (herifF  to  go  in  proper  perfon  to  the  plice  wafted  and  Jjjcnt  bc^" 
inquire  of  the  damages  \    and   the  Court  held    the  writ  good;  given  by 
and  diat  he  need  not  inquire  of  the  wafte;  for  that  is  not  denied,  nonjumin- 
Ice.  D.  204.  pi.  I.  Mich.  3  & 4  Eliz.  Darra  v.  Wybarne.         .      >;;;"j;j'  ^^ 

mtrrnr^  the  wafte  (hall  ooi  be  inquired  bat  the  U^msges.    I>.  104.  Marg.  cites  it  as  adjudged.  HilL 
33  Eitz.  C.  B.  Anon. 

Jfudgment  in  wafte  was  had  by  confeflion  by  ni^il  dicit.    It  was  affigned  for  error,  tliat  the 
gment  being  by  coniietlioni  tJ^e  waAe  ou^ht  not  to  be  inquired  j  bui  becaufe  diverie  precedents 

O  u  4  wei% 
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wcrefo,  it  was  twanSe^  no  efrof,  and  the  judgment  wai  affirmed.    Cm  £.  290*  pi.  re«  Bilf^ 

34&  35  Eli?.  B.  R.  VVarnefoiil  v.  Haddock. 

If  the  pUiniiff  in  waftc  recovers  by  nilditit,  and  a  writ  of  inquiry  iflues,  tfic  jury  may  In^rt  ^f 
|ii»  Aamapi  ^  *i^  «f  the  place  fUif/l'd ;  for  the  nil  dicit  it  a  confeflton,  and  the  precedents  are  acconU 
injriy.  And  Hohnit  aflced,  if  the  defendant  (hall  be  htuind  by  the  nihil  dicit»  as  to  the  place  w^ed» 
for  what  rea(on  he  (hould  not  be  bound  as  t9  the  damages  }  ^^'in.  5.  Pafch.  19  Jac.  Topprng, 
[alias*  Tipping]  v.  King.*— ^Hutt.  44.  Tlppin  v.  King.  S.  C.  Refolved  that  the  jury  ought  imt 
now  to  inqtiiie  *  of  the  wade,  and  fays  that  it  was  Co  adjudged  between  Ewer  Attn  Motls^ 
upon  dtmutner  in  wafte,  there  the  wafte  is  confelTed,  and  the  writ  (hall  be  to  inquire  only  of  tho 
d  rim  ages :  fo  if  the  plaintiif  will  rcleafe  his  i!amage5,  he  ib;dl  have  a  writ  upon  judgment  of  tlie 
place  walUd.-*-— Velv.  140.  Mich.  6  Jac.  Ewer  and  Moyle  S«  p.  but  S.  P.  docs  not  appear.««« 
jLane  83.  Hill.  S  Jac.  S.  C.  but  S.  P.  does  not  ajipear. 

p:204.a.  12.  But  the  reporter  adds  a  qusre,  if  in  this  cafe  the  {heriff 
Marg.  cites  cx  rigorc  juris,  ought  to ga  in  proper  per/on  to  the  place  wafted;. 
'uvW^fMiii  a"d  fays,  it  f<;cms  he  need  not;  for  this  form  is  only  in  the  writ 
33iH'.  de  vailo  inquirendo,  where  the  defendant  made  defiiult  at  the 
c.  B.  that  diftrefs,  as  in  the  ftatute  of  Weflminfter  1.  cap.  15.  D.  204.  a.  pi. 
where         j^  jj,  ^^  of  Darrel  V.  Wybarnc.    . 

judgment  ' 

is  given  upon  nihil  dicir,  or  by  non  fum  inforipatusi  or  upon  demurrer  in  wafte,  the  flierilf  is  not 

bouiul  to  return  quod  accelTit  ad  locum  vailatum. 

After  judgment  in  waAe  it  Was  aiHigned  for  error*  that  in  tlie  aAion  the  dtfendam  apteareA  uptn 
thg  iliflrtf.f  {.nd  after  d^cUratWH  mad*  m  anfvKr^  but  judpiunt  was  given  againA  '.him  hymMtScity  and 
upon  Che  writ  awarded  Co  enquire  of  the  waAe  and  dam/gesy  the  Jhtiifwtni  not  to  the  pUc€  wadedy 
tut  h.fu:rtd c/*  fi  at unrj'^r  place^  and  this  was  aOigned  for  error*  Scd  non  allocatur ;  for  when  judg* 
xncnt  in  wafle  is  sivcn  upon  a  demurrer  or  nihil  dicit,  the  wjjit  it  conftjfid ;  and  tlte  writ  (ball  he 
only  to  eitquire  of  damages,  and  although  the  writ  do  commaivd  the  ftieriff  to  go  to  the  place*  yet 
this  lA  but  of  form  and  nugatton  ;  but  othernuife  it  is  nvbete  jud^mint  it  pvtit  by  d^ftiub  btfori  e^pearafKC^ 
io  is  )  Eliz.  Dy.  304*  Cro.  £.  290.  pi.  lo.  Hill.  34  &  35  lUiz.  in  B.  R.  \Varnford  v.  Haddock« 
■  Ow.  la.  W4rdford's  cafe,  S.  C  and  S.  P.  anddiverfe  precedents  were  produced  tolhexir 

that  this  was  the  courfe ;  wheiefore  jud lament  wns  atiirmed, ••«»$.  C.  cited  Poph.  04.  in  the  cafo 
of  Crocker  and  York  v*  Pormer,  Pafch.  35  Eliz.  as  the  cafe  of  Hay  dock  v.  Wtirnford,  and 
that  though  the  writ  was  that  the  IherifF  (hoidd  goto  the  place  wafted,  and  he  did  nor,  yet  he  need 
not  go,  for  by  the  niliil  dicit  the  waft  is  acknowledgci^ ;  but  where  a  writ  is  awarded  to  inquire  of 
the  wafteupon  default  made  pC  the  grand  dtftVefs,  thtre  by  the  ftatute  of  Weftm.  a.  cap.  24.  the 
Iheriif  ought  to  go  in  perCua  to  the  place  wafted,  and  inquire  of  tlie  wafte  done,  and  therefore  in 
that  cafe  it  is  needful  Co  have  the  claufe  in  it,  that  the  (h.riif  fhall  go  to  tlie  place  wafted,  and  there 
enquire  of  it ;  for  by  the  view  the  wafte  may  be  the  better  known  to  them,  but  inhere  the 
wafte  is  acknowledged,  as  here,  that  daufe  need  not,  and  albeit  it  be  comprehended  in  the  writ  t 
yet  the  ftiertff  is  not  thereby  bound  to  go  to  the  place  wafted  and  to  enquire  there,  but  he  may  do 
it  at  any  place  within  his  baily  wick  where  he  will,  and  therefore  it  is  no  error  in  Uiis  point. 

e 

13.  In  wafte  there  was  a  judgment  by  default,  and  upon  a 
writ  of  enquiry,  it  vtbs  found  in  two  houfes  and  thrte  gardens  ge^ 
fteralfyj  as  the  plaintiff  had  declared^  and  entire  damages  given ; 
upon  a  writ  of  error  it  was  affigned,  that  the  jury  ought  to  have 
found  the  damages  feveral,  that  it  might  appear  to  the  Court  how 
much  the  wafte  is  of  each  particularly;  for  if  any  were  under  1 2d 
the  Court  would  not  adjudge  it  wafte.  Sed  non  allocatur  -,  for 
-when  the  (berifF  and  the  jury  have  the  view  of  the  place  wafted, 
and  given  damages  for  the  wafle,  it  ftiall  not  be  intended  petit 
damages  in  any.  Cra  C.  414.  pi.  j.  Miclu  1 1  Car.  B.  R.  King 
V.  Fitch. 
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(O.  a)     Return  of  the  Writ  of  Inquiiy.     Good  5" 

ornot.  ^"-"^ 

I.   D  E  C  A  U  S  E  the  Jheriffdid  not  tale  the  inqueft  in  Iceo  maftaio^  Wafte  hf  ^ 

^  Shard*  held  he  Jhouk  be  amerced  and  a  new  injueji  taken ;  ^t^l^ 
but  Thorp  held  that  it  was  good  enough,  becaufe  the  return  was  ge^n^tC 
accejji  ad  ioca^  l^c,  vcjiata^  &c.  and  then  the  inqueft  may  take  r^f^^ '« m 
the  inquijition  at  H.  which  is  not  any  of  the  places  or  vill  wajled.  ^^'^•'^'7 . 
Br.  Waile,  pi,  129.   cites   Fitzh.  Retorn  de  Vicount,  82.   16  S"^j?^ 

£•   3«  and  the 

nuafle  wot 
affivtitAm  f^v6  vlttif  and  theyJ&tr/^  retut-n^A  the  'Vjnt  of  inquiry  of  wr.fte,  y 'W  vhtute  hrevh  prjcJC  in  vilU 
infra  contmtn  t'ff*itiefuijiti'^»^mf  An«l  becauie  Che  writ  is  quod  ncceclaL  a<l  locum  va((atum,  he  may  caule 
the  jury  U>  fa  tU  WijjU  in  uuh  vill,  and  mak<  tbt  ifnuijition  in  the  cne  viU  only  or  in  anatbfr  vUl  20  mlu 
from  tUne<  \  per  Thirmand  Hank.    Br.  Wailei  pi.  68.  cites  (z  H.  4.  3. 

*  In  the  reCui  n  of  the  writ  to  inquire  of  the  w^jflt  v^  hich  tuji  off^wd  in  thru  villiyhtretamtAtn* 
^ifitio  capta^tfudji,  one  of  the  villt^  and  it  did  not  appear  if  hi'  came  to  the  three  vills,  atid  therefoiv 
«U  ;  fort/  ougbtto  he  qudid  virtute  hrrvit,  &C.  iKcefit  jd  Joca  ':*<ifkikx^  viz.  t'00  tlffte  viJIs,  6f  t^ud  A,  ont 
-^fthtm^fecit  injuijuionenh  ice  Br.  Wafte^  pi.  1 7.  cites  34  H.  6.  44.— —Br.  Return  de  Brief,  pL» 
16.  cites  S.  C— Br.  Wafte,  pi.  129.  cites  <•  C.  tliat  the  (hcnffmajf  return,  that  he  eame  to  A,  B^ 
4Md  C,  and  made  inquijition  at  D,  and  wcU»  4^  P  T  f  r  1 

2.  The  fhcTiff  ought  to  return  what  day  and  year  he  made  the  in^  Br.  Rerora 
quifttion^  and  that  he  came  to  the  place  wafted.     Br.  Wafte,  pi.  120.  <>«  Briefs 
cites  40  E.  3.  20.  .  fl]'  '^ 

3.  In  wafte,  the  Jheriff  ought  not  to  return  ouod  mandavit  haU  s.  p.  s 
fivo^  ice.  in  writ  of  enquiry  of  wafte,  but  ihail  be  amerced,  and  inft.  3(^0* 
the  (ame  in  re-^lifleifin ;  for  in  this  a£lion,   and  in    re-difTeifin,  — ^^ 
he  i«  officer  and  judge,  which   power   cannot  be   committed  to  {^^th 
4he  bailift'  of  the  franchife»    Br.  Wafte,  pi.   129.  cites  11   H^  himfeH; 

^g_  Qo  and  not  br 

4-  *^-  bailiff.    Br^ 

Procers  pi.  i6a.  cites  a  H.  4.  i« 

4.  The  fhcriff  w^A^  not  to  return  quod  fecit  vaftum  in  domibuSy  bt.  Waft^ 
tff  bofcisj  but  Jhall  fhrji)  certainly  how  and  every  thing  by  itfelf,  and  pL  17*  cites 
the  damages  and  value  of  every  thing  by  itfelff  and  if  otherwije^  then  ^^^'  ^ 
new  writ  of  inquiry  Jball  be  awarded.    Br.  Wafte,  pi.  129.  cites  34  tfioVaft© 
H.  6.  44.  and  x  i  H.  4.  3.  accordingly.  ousht  to 

be  returned 
as  certain  as  it  is  affigned|  vis.  permitteod.  he  4e  fucddendi  Ice.  Qtiod  nota.*  ■  Br.  Retoni  de 
Briefbypl.  i6»  cites  S.  C. 

5.  If  the  Mfaftc  be  afftgned  in  S.  and  die  (heriiF  returns  upon  Br.  Return 
writ  of  inquiry  of  wafte,  that  he  came  to  S,  and  there  inquired  tfthe  *^J  ^^ 
wafte^  this   is  no  good  return;   for  he  may  do  fo,  and  yet  not  s.  c'-l 

Tome  to  the  place  wafted;  for  he  ought  to  return^  that  he  came  s-?(n.3) 
to  the  place  wafted^  and  there  inquired^  &c.  Br.  Wafttf,  pL  3.  cites  j^^J  *•  '^- 
27  II.  8.  13.  ■•^ 


(P.  a)  Joinder 
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(P.  a)    Jmder  in   Wajle.     Who   may  of    muft 
join,  and  what  fliall  be  recovered  j  and  How. 

jf.vMste^  '*  T  ^  ^^^'^  ^^  tcuiants  in  commcn  prd  indivifoi  and  one  commits 
nantin  com-  1  wofte^  the  $ther  twocught  to  join  in  adion  of  wafte  againft  the 
Zdt'offu  3^-  f-  N.  B.  60.  (S)  cites  Mich.  3  E.  2.  Wafte. 

iield  that  the  aAion  did  not  lie  bv liim  alone ;  and  it  would  be  very  inconvenient  to  deliver  a  3d  part 
in  execution.    Cro.  £•  357.  pi.  x6«  Mich.  36  U  37  EUz.  C.  B.  Hill  v.  Hart* 

But  in  fach  2*  In  wafte  againft  two,  it  was  found  by  writ  of  inquiry  that  tbt 
cah  award  ^^i  Sd  waftiy  and  the  other  not',  whereupon  Herle  awarded  VEnrr 
ttlfpSntiff  ^A'''^-  Theloal'sDig.  of  Writs,  Ub.  i6,  cap.  5.  f.  37.  cites  Mich, 
Ihoold  re-    6  E.  3.  Wafte,  20. 

cover  a* 

laioit  both«    Ibid«  cites  H.  33  £.  3.  Wafte  6« 

Ifthemf  3.  A  mzn  leafed  for  /j/^,  and  bad  two  daughters^  and  died,  the 

'^'i'ns!'''''  ^^^^  ^^  waftey  the  one  daughter  bad  iffue  and  died,  the  tenant  did 

iaion  of  wafte  again  and  the  aunt  and  the  niece  brought  wafte  upon  their  coft^ 

wai^e /or  and  the  tenant  pleaded  no  wafte  done,  and  it  was  found  as  above,^ 


«tf<A 


.  ^  .y  by  which  the  plaintifi^  *  recovered  the  place  wafted  and  treble  da- 
rf'the'otLr  niages  in  their  own  time,  and  the  other  treble  damages  in  the 
jijertUn       time  of  her  fifter  toherfelf.    Br.  Joinder  in  A£Uon,  pL  xa.  cites  45 

aunt  (hall      £.  3.  3.       , 

recover  the  J    •*        ♦ 

damages  only ;  becaufe  the  fame  belongs  not  by  law  to  the  niece ;  and  fome  hold  the  dam^ses  ia 

theiiafe  to  be  the  priucipaL    Co.  Litt.  198.  a«* 

4.  Wafte  againft  two  priors,  where  the  ward  was  granted  tie 
bothy  and  they  did  wafte -,  and  it  was  not  denied  but  that  one  writ 
of  wafte  lies  againft  both  without  feveral  writs.  And  per  fielknap 
clearly,  if  a  co-chanon  of  an  abbot  does  wafte,  the  abbot  (hall  be 
charged}  for  this  is  the  wafte  of  the  abbot  himfelf.  Br.  Wafte,  pl« 
55.  dtes  49  E.  3- 25. 

5.  If  the  tenant  enjoys  by  the  leafe  of  one  coparcener,  the  sk- 
tion  lies  well ;  but  it  is  a  good  pUa,  that  the  leafe  was  made  by 
the  baron  and  fetney  and  the  other  coparcener  viho  is  alive  not  named, 
judgment  of  tne  writ ;  abiijue  hoc  diat  it  was  made  by  the  baron 
and  feme  only.    Quod  nota.    Br.   Wafte,  pi.  94.  cites  22  H. 

6.  24. 
Br.  Jomder       6.  Where  reverjion  is  granted  to  two,  and  the  heirs  of  tbe  one, 
in  AAiony    ^^  Q^^\  jqiq  jj^  a£tion  of  wafte  after  attornment  ad  eidizreda- 
pi.j6^c«es  ^^^^  ^^yi^^  ^j^^  jj^  ^^^  f^    g^^  Vfz&e,  pi.  94.  cites  22  H.  6. 

24*  per  Newton^ 


Jo.  Litl.  SJ.b.  (d)S.P. 

Br.  Joinder  7.  If  two  barons  and  their  femes  leafe  for  years,  and  the  $ne  barw 
jfn  Aftion,  and  feme  have  ijfue,  and  the  feme  dieSy  and  the  baron  is  tenant  by  the 
t'c^'t^^^  curtefy,  the  baron  and  feme  wbofnrvive,  and  the  tenant  by  the  curtejy. 


(haU 
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fliall  join  in  aftlon  of  waftc  5  for  there  is  privity  hitwun  tbim.     Bn  thcfiirvifor 
Watte,  pi.  94.  cites  22  H.  6.  24,  per  Newton.  TJtt^lt^ 

c«>  ufi'mayjnn  in  a^Hom  ofsua/it  ad  txhjcredauonfm  of  the  barm  andftmtf  and  eftbtbtirof^  ienaa  hj  fit 
turl^fym 

8.  But  if  the  haron  and  feme  feifed  in  jure  ux^oris  kafe-,  and  the 
faron  has  ijfue  by  hery  and  ^e  dierj  there  the  heir  and  the  tenant  by 
the  curtefy  jhall  not  join  in  aftion  of  waftc  j  for  there  is  no  privity. 
Br.  Waite,  pi.  94.  cites  22  H.  6.  24. 

9.  If  tenant  for  life  and  he  in  reverjion  join  in  a  leafe  for  life^  and  Co.Litt.4^ 
the  Uffee  does  wajfe^  they  fliall  join  in  adion  of  wafte,  and  the  tenant  ^-  ^  jl  ^^* 
for  life  (hall  recover  the  place  wafted,  and  he  in  reverfion  (hall  re*    '  ^  ^ 
cover  the  damages.     And  the  reafon  feems  to  be  inafmlich  as  the 

one  parts  with  die  foil  b^  the  leaTe,  and  the  difinheritance  is  to  the 
other  who  has  the  reverhon.  Br.  Joinder  in  Adion,  pi.  i.  cites  27 
H.  8.  13, 

10.  5«  where  tenant  by  the  curtefy  and  the  heir  join  in  an  aflionof 
waftc,  the  tenant  Jhall  have  locum  vafatum^  and  the  heir  (hall  have  the 
damages.  I  Le.  48.  pi.  62.  Mich.  28  &  29  £liz.  C.  B^  in  cafe  of 
Lewicnor  v.  Ford,  cites  27  H.  8. 13. 

11.  A.  and  B.  coparceners  cf  :i  hoafe.     A.  lets  her  part  to  L.  and  cro.E.190. 
then  B.  lets  her  part  to  M.  'Afterwards  hiith  leafes  come  to  the  hands  pi.  10. 
^JV.  and  then  y/.  bargains  and  fells  her  reverfion  to  B. — N.  does  ^^^^*- 
tvafle  by  permitting  the  houfe  to  fall.     J?,  brings  ivajlej  and  has  Haddock 
judgment.     In  error  it  was  affigned,  that  it  being  on  2  (feveral  dc-  s.  C  ac- 
miies  there  (hould  have  been  2  a^iohs.     Per  Gawdy  J.  there  is  a  ?*'^g"fj5'* 
diverfity  when  the  right  hfrjeralznA  when  itkt  poffejpon  is  fevsral;  iZcointJi' 
for-  though  the  poffeffion  be  feveral,  yet  if  the  right  be  intire,  oi>e  ac-  up-^n  the 
(ion  only  will  lie.     And  to  this  Popham  Ch.  J.  agrdtdj  for  though  ^^'fi»^^ 
^t  the  firft  A.  and  B.  were  intitied  to  feveral  aftions,  yet  by  matter  ex  'y  iJ'^'^J' 
poft  fa^Ao  the  adions  may  be  united.  Ow.  1 1.  Mich.  33  ic  34  £liz.  mi^tftverai 
B.  R.  Wardford's  cafe.  ^"-^ '» -^"^ 

he  may  wetl 
join  them  in  one  a^ion.  And  that  Pnfch,  33  Eliz.  the  cafe  was  rooveil  awain ;  for  that  it  .;ppe.irs 
by  the  connt,  that  Che  *  Uefeniiant  hei  J  one  part  uf  the  demifc  of  ttic  phtintifF,  and  the  other  of  tli« 
demife  uf  a  (Iranger,  uhich  h;id  granted  his  reverfion  to  the  plaintiif,  fo  he  had  tlie  i^i^erfion  bv 
feveral  titles,  he  cannot  maintain  ihisa^ion  ;  and  although  he  hath  declared  t'pecially  how  he  held 
it,  ex  dimi/lione  &  ^tiiignatione,  this  will  not  aid  him  (  hut  if  he  Lad  m<ide  feveral  leafes,  he  miclic 
have  had  otic  adtipn  of  wade,  as  44  £.  3.  is.  But  all  the  juftices  held  the  cunirr.iy  ;  for  inamiuch 
as  he  haib  Ihewn  the  truth  of  Ids  caie  in  his  declaration,  an«i  he  luth  the  reverfion  in  one  hand,  ht 
(hall  maintain  this  ad\ion.— S«  C  cited  Poph.  24, )5.  to  have  been  as^reed,  that  the  adlion  was  well 
brought  upon  the  feveral  demifes,  becaufe  neither  the  intcrcft  of  the  icim  norof  ;he  inhcutaiKo 
was  fevcrct?  noruivided  to  feveral  |>erfon&  at  the  time  of  doing  tlijc  u^fti*,  hut  tl.e  2  icims  ueie  in 
N*  and  the  inheritance  of  them  tmiuediatdy  in  li.  And  by  ToplLimj  the  thing  walled  is  (»ne  aii<l 
%\\t  faroe>  viz.  a  houfe.  *  r  -  ,  —  1 

12.  Another  error  afligned  ^'as,  becaufe  A.  the  other  coparcener 
was  not  joined  with  B.  in  the  adlion.  But  icfolved  thnt  it  was  good 
enough ;  and  the  juftices  made  this  diverfity ^  viz.  when  Loth  the  par- 
ties  have  an  equal  efiate  and  inheritance^  and  when  one  of  them  hath 
hut  a  particular  efiate^  as  in  the  27  H.  8.  13.  leffee  for  life  and  he  in 
the  remainder  fmll  join  in  an  a£tion  of  wafte,  where  they  had  equal 
eftate  of  inheritance ;  as  2  coparceners,  or  2  tenants  in  common^ 
%iA  one  makes  a  leafe^  and  the  leflee  commits  wade,  thcTc  the 
Writ  (if  wafte  ihall  be  brought  by  the  lefibr  only;   for  it  is  r.ot 

like 
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like  a  t>crronal  iii|ur7  done  upon  an  inheritance;  for  an  a£Hon 
of  wafte  is  now  in  the  nature  of  the  realtjr,  although  that  at 
the  common  law  (before  the  ftatute  of  Gloucefter)  there  was 
but  a  prohibiticm,  yet  the  ftatate  gives  the  place  wafted  and  da-> 
mages,  and  therefore  it  is  mixt;  wherefore  both  of  them  ihall 
not  join ;  and  the  writ  lays,  to  his  difinheritaoce  that  made  the 
Icafe,  and  cites  22  H.  6.  24.  by  the  Court,  and  agreeing  .mth 
this  refolution.  Ow.  x  i.  Mich.  33  &  34  Eliz.  ia  6.  R.  Ward« 
ford's  cafe. 


(C^a)  Voluntary  or  PermtJ/tve  Wafte.   What.    And 

of  What. 

!•  r\  F  timbir  unc9vered^  voluntary  wafte  may  be,  but  not  neglt<» 
^^  cent.  Seefupra  (£)  pL  X2«  cites  43  £•  3.  3^  b« 
2*  VSunicry  wajle  is  not  to  be  intended  of  permiffive  wafte ; 
for  by  this  word  voluntary  is  intended  an  a£l  to  be  dond,  or  con(ent 
to  an  a£t ;   and  in  permjffiui  wafte  is  no  afi  done,  nor  any  con- 
fent  to  an  a£l  to  be  done  which  is  done.    DaL  34.  pL  25.  3  Eliz. 
Anon, 
nw.  92.  3*  A.  leafed  a  bouje  which  was  ruinous  at  the  time  of  the  dem/e. 

s.  c.  and  The  leflee  obliged  himfelf  not  to  do  or  fuiFer  any  voluntary  wafte^ 
rence^^bc-  ^^'  ^^e  houfe  falls^  and  A.  brought  debt,  and  aAudgcd  that  it  lies  ; 
t«.'6cn  an  for  it  is  wafte,  though  the  leflee  may  excufie  himtelf  upon  the  fpecial 
aftion  of  matter.  D.  36,  Marg.  pi.  35.  cites  Trin*  29  Eliz.  B.  R.  Rot.  838^ 
,^e.„d    Glover V. Pipe 

m  ubligatioo. 


(R.  a)  Equity.     Injun^ion  granted  in  what  Cafes< 


I.  'Tp  H  E  plaintifPs  bill  was,  for  that  he  being  a  copyholder  leafed 
■*-  to  the  defendant  for  yearsj  and  the  defendant  hath  £g^ 
ged  gravely  and  fold  the  fame  away,  whereby  the  copyhold  is  pre* 
judiced.  The  defendant  jujiifted^  for  that  the  copyholders  are  not 
i  5  ^  ^  J  p^^^fhable  in  wajle  \  which  caufe  this  Court  allows  not  of;  for 
though  the  copyholders  of  the  manor  are  not  punijbable^  yet  the  kffees 
of  the  copyholders  of  the  manor  are  puniftiabic;  therefore  a  fubpoena 
is  awarded,  to  (licw  caufe  why  an  injunction  ihall  not  be  granted  for 
ftaying  his  digging  of  gravel,  and  felling  woods  upon  the  copy- 
hold-lands. Cary*s  Rep.  89,  90.  19  £liz.  Dalton  v.  Gill  and 
Pindor.  ♦ 

2.  The  bill  was  to  be  relieved  againft  z  judgment  indireffly  gotten 

by  R.  C.  in  the  name  of  T.  C.  his  brother,  by  default  in  aa  a<5tion  of 

wafte ;  ^nd  becaufc  it  fo  appeared,  an  injunduon  is  granted.    Gary's 

Rep.  ic8.  cites  21  &  22  Eliz.  Galley  v.  Cavendifli. 

R.  p.per  3.  Egerton  Ld.  Keeper  faid,  he  had  feen  a  precedent  in  the 

lin'iam^^"  time  of  R.  2.  that  if  tliere  be  tenant  for  life^  the  remainder /«r 


Kfe^  the  remainder  infuj  and  the  tenant  ft>r  life  commits  waftc^  *  Frcem. 
(o  as  he  is  dii^uniihaDle  by  the  common  law;   yet   upon  con-  pjffch^,6'so 
plaint,  he   in    the   remainder  in   fee   may  have   an   injun£Hon  in  cafe  of 
againft  him  not  to  do  wafte.    Mo.  554.   pi.   748.   Pafch.   41  Abraham 
giiz.  Anon.  -»"«>- 

ocherwife  of  a  tenant  for  life,  with  an  exprefs  claufe  of  vfidout  iti^caehmut  ofwajic  Vera.  ij.  jA* 
S7»  Mich.  168 1.  Traqr  ▼•  Tracy. 

4.  It  was  ordered  that  no  ancignt  pqftun  or  rmadoiv  ground  fhotild  i^>«i-  s^^- 
be  pkwed.    ToA.  x  14.  Pafch.  4  Jac  Haftings  v.  Cowper.  "^  ^^f^f^ 

ARO  V.  Ru>Lia»  a  decree  to  ftay  the  plowing  up  ancient  pafture.    pafch.  i^  Jac« 

5.  A  biir/0  re/lrain  plowing  ancient  meadow  and  pafture  granted  S.  P.  in  cafe 
io  be  ufed  only  as  nuadow  and  pafture^  and  not  otherwij'e^  being  rich  for^^fe"" 
land,  and  had  not  been  plowed  in  the  memory  of  man.     Upon  chan.  Rep. 
fearching  precedents,  the  Court,  affifted  with  judges,  declared  106.  ra 
there  were  diverfe  precedents  in  Lord.  Elesmere's  time,  and  vfpeyVoJ^'* 
lince,  of  fuch  reftri&ons,   wherein   it   did   not  appear  that  the  -ls.p.jield 
pafture  was  either  fo  ancient  or  rich  as  in  the  prefent  cafe ;  and  accordins- 
that  whereas  plowing  meadow  is  wafte,  he  conceived  that  plowing  ^l^^^^^ 
ancient  pafiure  is  of  equal  value  with  nuadow^  as  no  le(s  prejudice  thMi^\L 
either  to  die  landlord  or  the  commonwealth,  and  confequently  fit  to  *«^^  9f*^ 
be  retrained  i  and  the  judges  being  of  the  fame  opinion,  decreed  Y^,^^ 
the  defendant  not  to  plow.    Chan.  Rep.  13.  i  Car.  i.  Atkins  v.  and\^'* 

Xemple.  hecmformtr* 

If  plowed, 
Jbid.  XI 6.  13  Car.  i.  Fermier  ▼•  Mannd.  S.  P.    And  the  defendants  inffieAibM  tht  land 

t4Mi  veryfkU  of  bujba  andfunUp  and  that  tbt  p/owng  and  hutn-lMuing  "Mai  an  improvtmtnt  %  but  the 
flaintiff  infifttd  that  the  land  was  Jhttf-JtuU  or  (bet pi  fi'tgUy  and  the  fu*fat4  of  the  ioWJotbinf  thM  if 
fkugbed  uf  iw»  years  together,  the  fame  will  yield  no  brojit  in  muty  years  after.  The  Court,  on  readme 
an  order  of  ao  Feb*  a5  Car*  2.  and  a  certificate  ot  referrees,  decreed  a  perpetual  injunftiua  againS 
the  plowing  up  or  born-baiting  tbebnd  above  a  years,  a  Chan.  Rep.  94*  25  Car.  a.  TregonweU  r* 
LawrencOb 

'  6.  A  rcftraint  from  plowlne  of  land  worth  5  s.  an  acre,  being  an-^ 
dent  warren^  though  difpuniuiable  in  chancery.  Toth.  210-  cites 
about  6  Car.  Sill  v.  Mole. 

7.  On  a  bill  againft  tenants  for  life^  to  reftrain  them  from  cutting 
timber  trets^  the  defendants  demurred,  for  that  they  are  not  particu* 
larly  excepted  in  the  leafe\  and  pray  the  judgment  of  the  Court  if  they 
do  not  psus  in  the  grant  as  part  of  the  freehold.  But  they  having  only 
an  eftate  for  their  lives,  and  having  cut  timber-trees,  and  cleaved 
them  out  for  fewel,  the  Court  granted  an  injunction.  Chan.  Rep. 
106. 12  Car.  I.  Cole  v.  Peyfon. 

8.  Feme,  tenant  in  tail  and  her  hujband^  contra  ffed  with  y.  S.for 
cutting  down  timber.  Tht  feme  diedj  whereby  the  ht^fband  was  te* 
nant  by  thecurtefy.  They  had  iflue  a  daughter  (the  heir)  an  infant^ 
•who  by  her  guardian  exhibited  a  bill  in  the  exchequer,  to  flop  her 
Other's  cutting  the  trees.  And  an  injun<Elion  was  granted  to  ftay  f  r  i  Q  1 
wafte.     Hard.  96.  pi.  2.  Pafch.  1657.  Roberts  v.  Roberts.  L  ^    V  4 

9.  An  injunction  was  granted  againft  felling  trees,  which  the  de^ 
fendant  mo^ed  to  diflblve,  infifting  tbiat  he  had  fworn  in  his  anfwer 
that  he  had  an  ejlate  of  inheritance^  and  for  14  years  had  cut  down 

and 
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and  fold  dmber  without  interruption^  and  pfoducid  thi  ftuUnltHt 
made  on  his  marriage;  whereby  at  appeared  that  he  had  an  ei^ 
tate  in  the  premiflTes  without  Impeachment  of^wafie.  7'he  Court 
difTolved  the  injun£Uon«  Chan.  Rep.  942.  15  Car.  2.  Minfhal  v^ 
Minfhal. 

10.  A.  furrendered  copyhold  lands  to  th^  ufe  of  B.  on  condition 
that  C.  ftiould  enjoy  the  fame /or  life,  B.  brought  a  bill  to  ftay  wafte. 
Decreed  there  could  be  no  relief  for  what  wafle  waspajl^  it  appearing 
that  C.  had  paid  lOO  L  of  his  own  money,  to  diicharge  a  mortgage  oa 
the premiiTes,  but  an  injun^lion  ag^'nft  bimto  ftay  tW future  wafttm 
Fin.  Rep.  220.  Trin.  27  Car.  2.  Cornifh  v.  New. 

1 1.  A.  devifed  to  C.  all  her  houfehold goods  after  the  death  ofB,  who 
was  her  execu/or,  and  was  to  have  the  ufe  of  them  only  for  his '  life* 
Decreed  there  can  be  no  relief  for  wafte  done  to  the  goods ;  but  in-^ 
junftion  was  granted  to  (lop  future  wafte.  f*in.  Rep.  iio.  Trin.  2/ 
Car.  2.  Cornifh  v.  New. 

12.  A  perpetual  injundion  was  granted  againft  a  jointrefSj  td 
reftrain  her  and  her  agents  from  plowing  the  pqfture  and  meadow 
lands  of  her  jointure.  Fin.  Rep.  Y90.  Hill.  27  Car.  2.  BafTet  v. 
Baflet. 

«  Freero.  13.  Tenant  in  tail  afier pojfibilitj^  fliall  be  reftraineif  in  equity  from 

J*^  c  ^^  ^o'^g  wafte  by  injunftion,  &c.  becaufe  the  Court  will  never  fee  a  man 
one  A.  on  difinhcrited^  per  Chanc.  Finch.  And  hetodca^/Wf^/j^i^ereaman 
his  mar-  js  not  pumjbable  for  wajle^  and  where  he  hath  right  to  db  wafle ;  and 
M  ^ifcttlcd  ^*^^^  Uvedale's  cafe,  24  Car.  i.  ruled  bjr  the  lord  Roll,  US  warrant 
lands  to^the  that  diftinftion.    2  Show.  69.  pi.  53.  Trin.  31  Car.  2*  Abrahal  Vi 

i»fc  of  him-    Bubb. 
i^lfandM. 

and  the  heirs  of  their  two  bodies.  A.  died  wiihout  iflfne.  M.  married  B.  the  defendant  being  then 
tenant  in  tail  after  poOibilicy.  M.  and  B.  felled  (ome  trees  that  grew  ner  to  and  in  a^rcvr,  luLick 
^uat  an  oin^imcntio  the  mr'Jiott-bvu/f ;  and  intending  to  fell  the  reft,  the  plaintiff  being  the  remainder- 
man brought  h'S  bill  for  an  injuodion.  Ld.  C.  Nottingham  difcovcrcd  his  inclination  ilrongiy  for 
S^nttng  an  injunflion  j  but  at  length  the  cafe  was  refcrrct^  and  if  they  could  not  agree,  then  to  be 
fet  down  agajn.— A  woman,  ttnafit  in  teU,  afttr  pvfiiUUy  t^  iffit*  ext'm{\,  wa!  reflraincd  from  com- 
mitting waAe  in  pulling  down  hovfeSf  or  in  cutting  down  tnei^  rvhicb^cfij  in  dtftMt  c/  tht  bouje^  mmd 
frtiit'irees  in  the  ^artitns ;  but  for  fome  turrets  of  trees,  which  ftood  a  land's  length  or  two  from  the 
court,  would  grant  no  injunflion,  becauCe  Ihe  had  by  law  power  to  connmit  wafU  ;  and  vet  not* 
withilanding  flke  was  reftraiiied  in  the  particulars  aforcfaid,  "becaufe  that  feems  to  be  malicious,  a 
Treetn.  278^  279.  pi.  349.  HilL  1704.  Anon. 

14.  A  leafe  was  made  by  a  bi/hopfgr  21  years^tvithout  impeach'* 
ment  of  wafte,  of  lands  that  hs\d  many  trees  upon  it.  The  tenant 
cut  down  none  of  the  trees  till  about  half  a  year  before  the  expiration 
of  his  tcrniy  and  then  gees  to  felling  down  the  trees*  But  thi  .Court 
granted  an  injunSion ;  for  though  he  might  have  fellerf  trees 
every  year  from  the  beginning  of  his  term,  and  then  they  would 
have  been  growing  up  again  gradually,  yet  it  is  unreafonable 
that  he  ihould  let  them  grow  till  towards  the  end  of  his  tenni 
and  then  fweep  them  all  av^ay;  for  though  he  had  a  power  u 
conunit  wajle^  yet  this  Court  will  model  the.  exercife  of  that  powers 
per  Lord  C.  Nottingham.  2  Frecm.  Rep. '55.  pi.  61.  Pafch.  i68o. 
in  cafe  of  Abraham  v.  Bybb,  cites  it  as  the  bilhop  of  Winchefter'a 
cafe. 

I  J.  Tenant 
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15.  Tenant  for  lift ;  remainder  to  thefirftfonfor  lifiy  vAtbout  m* 
peachment  ofwqftiy  with  remainders  ever  \  xhtfirftfeny  by  the  leave  of 
the  lejfee  of  tenant  for  life^  comes  upon  die  lan(i»  znA  fells  the  trees. 
Although  he  could  not  in  that  cafe  b<e  punifhed  by  an  zQXon  of  wafte,  [  C20  1 
yethe  was  injoinedby  this  Court ;  per  Lord  C.  Nottingham.  2  Freem. 

kep,  55.  pL  61 .  Patch.  i68o>  in  cafe  of  Abraham  v«  Bubb,  cites  it  a$ 
the  Lady  Evelin's  cafe. 

1 6.  Leflee  for  years  covenants  not  to  plow  pafture  landj  and  if  he 
doesy  to  pay  7.0  s.  per  acre  per  ann.  Per  Cur.  The  parties  have  fet 
a  price,  and  denied  to  grant  injun£Uon,  or  relieve  the  other  party  for 
Che  penalty.  2  Vern.  Rep.  119.  pi.  iiS.  Hill.  1690.  Woodward 
V.  Gyles. 

17.  If  A.  is  tenant  for  life^  remainder  to  B.for  life^  remainder  to 
thefirfl  and  other  Jons  of  a.  in  tail  male^  remainder  to  B,  in  tail^  &c. 
and  J3.  (befqn  the  birth  of  any  fon)  brings  a  bill  againft  A.  tojlay 
wajie  and  A.  demurs  to  this  bill,  becaufe  the  plaintiff  had  no  right 
to  the  trees,  and  none  that  had  the  inheritance  was  party^  yet  the 
demurrer  will  be  over-ruled,  becaufe  wafte  is  to  the  damage  of  the 
publick,  and  B.  is  to  take  care  of  the  inheritance  for  his  children, 
if  he  has  any,  and  has  a  particular  intereft  himfelf,  in  cafe  he  comes 
to  the  eftate.  Abr.  £qu.  Cafes  400.  Trin.  1700.  Dayrell  v. 
Ghampnefs. 

18.  On  a  motion  for  an  injundion  to  ftay  zjointrefs  tenant  in  tail  Ajcintreft 
ifter  poffMlity^  &c.  from  committing  wafte,  it  was  urged,  that  fhe  JJ^^*^"o^, 
being  a  jointre&  within  die  11  H.  7.  ought  in  equity  to  be  re-  ingTip  of'' 
ftrained  from  cutting  timber^  that  being  part  of  die  inheritance^  ancient 
which,  by  the  ftatute  (he  is  reft  rained  from  aliening;  and  the  Court  P^^^^J 
granted  an  injun£tion  againft  wilful  wafte  in  the  fite  of  the  houfe,  Toth?34i. 
and  pulling  down  houfes.  Abn  Equ.  Cafes,  400.  Hill.  X70X.  Cook  — ibid. 
v.Whaley.  2^*^, 

kcr  V.  Lady  Newell. 

19.  A  bill  may  be  brought  on  thebehalf  of  an  in&nt  in  ventre  fa  Barnard. 
mere^  and  an  injun6)ion  had  to  ftay  wafte.    Arg.  2  Vern.  711.  pi.  Chan.  Rep. 
632.  Hill.  17 15.  in  cafe  of  Mufgrave  v.  Parry,  ca/eo" 

Wallis  V.  Hodfony  cites  it  as  held  fo  in  t  Vera.  711. 

20.  A.  in  confideration  of  marriage  and  a  portion  of  1 0,000 1.  Decreed  not 
fettled  Raby-Caltle,  &c.  to  die  ufc  of  himfelf  for  life  without  im^  ["aJtiln  to' 
peachment  of  wajlcj  rcmzinder  to  his  fon  for  life,  &c.  Cowper  Chaur  coiuinue, 
cellor  granted  injundion  to  prevent  A.  pulling  down  the  caftle,  but  that  the 
becaufe  it  was  an  abufe  of  the  power  and  derogatory  to  the  grant,  ^^^^  ^ 
the  intent  of  that  privilege  being  only  in  order  to  cut  down  tim-  repaired 
bcr  and  open  new  mines.  1  Salk.  i6i.  pi.  14.  Mich,  i  Geo.  Vane  a  id  put  into 
V.Barnard.  a^'^T/ 

a  tun  as  iC 
was  in  before  the  wafte  done,  a  Vem.738.pl.  647.  HilL  1716.  Vane  ▼•  Ld.  Bamartl.-— Clianc. 
Prec.  454.  Ld.  Bernard's  cafe  j.  C.  acct>rdini^ly.— G.  Equ.  R.  117.  S.  C.  and  in  the  time  woids  of 
Clianc^Prec.only  that  it  adih,  that  the  i.efc(id;int  tenant  fur  life,  w<ts  en;tat  by  the  c\  refy,  which 
feems  not  agreeable  to  the  ft.ite  of  the  cafe  in  a  Vem.  and  1  Salk.  ■  ■  S.  C.  cited  in  cafes  in  equity 
in  Ld.  1  alboc*s  time,  ta  Arg.  in  cafe  of  Ld.  Glenurchy  v.  BotVuie*— 2  Chan.  Cafes  32.  Trni.  ji  Car. 
2.  Anon.  Ld.  Chancellor  Nottingham  declared,  he  would  it  >p  puliiog  down  houfes  or  defacing  a 
feat  by  tenant  in  tail  after  poflihility,  &c.  or  by  tenant  for  tife,  who  was  d  if  punishable  of  waflc  hy 
cxpreis  grant  or  by  truIL'^S.  F.  per  eundem.  a  Freem.  Rep.  54.  Pafch.  1680.  in  cafe  of  Abraham 

r.  Bubb. 


;2o  ^aQe» 

▼.  Biibb.  [which  Teems  toTjc  S.  C.J  For  this  Court  will  moderate  Uie  cxefcifcorrtiaft  power,  an.^i 
firain  extriivagaut  hafncn)Ub  walte,  it  being  pro  bono  publico  to  r^ftrain  it ;  atid  bo  laid,  he  nevc^ 
Icnew  an  injundtion  ttcnied  to  ftnv  Che  pwlliiig  ttbwn  of  Jioufcs  by  ^efianc  for  life  wichotit  impeach— 
laent  of  wafto»ualef>  it  were  to  Serjeant  Peck,  ia  my  Ld.'  Oxford's  cafe ;  and  be  believed  he  Oiould 
sever  fee  tbis  Court  deny  it  again. 

Teitaiit  for  life  without  imi'ieachment  of  waftc  was  ordered  not  to  do  wafte  p/wh  fv9o^  amd 
•  Am/f/.  Toch*  147.  cites  c  Jac.  King  v.  Btundevile.  -— •  Totli.  156.  cites  37  Eliz.  Murgail  y« 
Peary  S.  P.— &  C.  cited  Chauc.  Rep«  lo*  Pafch.  27  £liz.  iu  the  Earl  of  Oxford's  cafe* 


at*  An  injunction  to^ay  wafie  mvfl  he  had  upon  a  hilljiUd  to  that 
purpofe.  P.  R.  C«  2I2U 

fC2I  1       ^^*  Though  a  bill  is  exhibited}  yet  ani7^^2tif;/V^i(;i^fcomniitte(i 
^       "'or  threatened,  /i  ordinarily  necejjary  to  induce  the  Court  to  grant  the 

the  hW ''MithQid^fMA^\K 9  anti even  hrfcre fu^pttnnfcrv<A,{he  CoU't  will  grant  it*  Ibid.  S 1 3.  '  As  in 
fbe  cafe  of  hnf^utl  L-mcU  (lately  decreed  by  this  Court.)  The^ourt,  partly  from  the  defendant's 
own  confeffion,  partly  becaufe  the  complainant  feemed  not  to  deftgn  to  renew  to  the  picfent  te- 
nant, (the  defendant)  when  his  leafe  was  out»  the  Courts  htwg  prttty  vtUfnti^Jiedibtrewas  djngtrtb^ 
mfi^  'wmUbe  dotUf  granted  it  without  affidavit.  Ibid.  2 1 3. 

23.  An  injunction  was  prayed  to  re/fram  tenant  for  years  frotr 
doing  wafte  in  a  warren,,  upon  affidavit  of  fever al  great  numbers  of 
conies  de/lroyed  at  unfeafonable  times.  It  was  alfo  alleged,  that  he 
cut  timber-trees,  kc  (and  fo  I  fuppofe  they  would  have  an  in- 
junction for  all  togeiher.)  The  Court  faid  an  injimCtion  might  as 
well  be  granted  to  keep  a  man  in  quiet  pofi'eilion  of  his  houfr. 
'  But  it  being  urged,  that  it  was  a  veiy  confiderabie  warren,  and 
that  the  lejfec^s  term  ivas  near  an  end^  it  was  granted.  P»  R.  C* 
213,  214. 

24«  It  was  faid,  that  for  ftaying  wafte  an  injunction  is  to  be  grant* 
cd  againjl  thofe  only  who  claim  or  hold,  either  immediately  or  nudiately 
ftnder  him  that  frays  it.  P.  R.  C.  714. 

25.  And  though  this  Court  will  Jlay  a  meer  lefTee  from  doings 
wafte,  yet  not  (or  mtfo  eafdy)  a  mortgagee  or  bis  lejfee.  In  Cur.  r. 
R.  C.  214. 

26.  A  very  long  leafe  was  made  hy  a  bijhop  of  London  in  E,  6* 
//»!<,  and  of  which  there  were  about  *j8  years  to  come.  The  l2afe 
was  made  without  impeachment  of  wafie^  and  the  ailignce  articled 
with  brick-makers  that  they  mignt  dig  and  carry  the  foil  of  fo  many 
acres,  and  of  fuch  depth  a  year,  but  to  level  thofe  acres  before  they 
dug  up  others.  The  now  bilhop  of  London  having  the  inheritance 
in  right  of  his  biftioprick  brought  his  bill  to  injoin  the  digging^ 
And  Ld«  Chancellor  Parker  faid,  that  before  the  ftatutc  of  1.1  lou* 
cefter  vrafte  did  not  lie  againit  leflce  for  years,  and  the  being  with^ 
met  impi0/cbment  of  wafte  ieems  originally  only  intended  to  mean  that 
the  party  Jhould  not  be  puniftjahlc  by  that  Jlatute^  and  net  to  give  a 
property  ia  the  trees  or  materials  of  a  houle  pulled  down  by  leilee  for 
years  fans  wafte.  But  he  faid,  that  the  rcfclutions  having  cltablifhed 
the  law  to  be  otherwiie  he  would  not  ihake  it,  much  bfs  carry  it 

,  further,  and  that  he  took  this  to  be  within  the  roafon  of  Ld;  Barnard's 
cafe:  and  decreed  accordingly;  but  dircCted  that  the  defendant 
nnght  carry  off  the  brick  « earih)  he  had  dug,  hut  ordered  an  injunc* 
tion  t3  flop  further  dij^ging.  Wms.*s  Rep.  527.  Hill.  17 18.  bilhop 
af  [  oodon  v,  Webb. 

4  27.  WTxcri 


(Eaia0e.  sat 

27.  Where  diere  is  an  arnar  of  a  charge  upon  a  real  eftate,  an  m- 
jun^ion  (hall  go  to  prevent  cutting  of  timber  upon  the  premiflbs 
chargeable.  MS.  Tab.  tit.  Injundtion,  cites  27  March  1723.  Ld 
Blaney  v.  Mahon. 

28.  Tenant  in  tail  may  commit  wajh  in  houfes  as  well  as  in  all  the 
»ther  parts  of  the  e/late,  notwithjianding  any  rejiraint  to  the  contrary  ; 
and  no  indance  can  be  (hewn  where  a  tenant  in  tail  has  been  re- 
ftrained  from  committing  wafte  by  injun£^ion  of  this  Court.  And 
Ld.  Chancellor  faid,  it  was  refufed  in  Mr.  Saville's  cafe  of 
Yorldbirc,  who  being  an  infant,  and  tenant  in  tail  in  pofleilion, 
in  a  very  bad  ftate  of  health,  and  not  likely  to  live  to  full  age, 
cut  down  by  his  guardian  a  great  quantity  of  timber  juft  before 
his  death  to  a  very  great  value ;  the  remainder-man  applied  here 
for  an  injundion  to  reftrain  him,  but  could  not  prevail.  Cafes 
in  Equ.  in  Ld.  Talbot's  Time,  16.  Mich.  1733.  Glenorchy  v 
Bofville.    ^ 

29.  A  bill  may  be  brought  by  a  patron  againfl  a  parfon^  for  an  in« 
jun&ion  to  rejirain  committing  wajie  upon  the  glebe.  Barnard.  Chan. 

Hep.  399.  riiU.  174.0.  Bradley  v.  Stratchy.  ^ 

/ 

(S.  a)  Relief  In  Equity.        ^  r  [  522] 

I.    T\  AMAG  ES  given  to  the  plaintiff  for  wafte  committed  Toth.163. 

^-^  by  the  defendant  upon  the  plaintiiTs  woods  as  much  as  cUcsS.c. 
he  was  damnified.    Toth.  114.  cites  32  Eliz.  Brown  v.  Lady 
Bridges. 

2.  Wafte  done  by  one  which  held  by  covenant,  therefore  not 
punijhable  by  lawy  yet  holpen  here.  Toth.  285.  cites  Songhurft  v. 
Dixy,  221. 

3.'  A  leafe  is  msAcfor  liftj  the  remainder  over  infee^  the  firft  Icffee 
makes  walle,  and  becaufe  he  in  the  fee  hath  no  remedy  by  the  com- 
mon law,  and  waft  is  a  wrong  prohibited,  he  ftiall  be  holpen  inchan* 
eery.  Cary's  Rep.  27.  cites  Crompton  48.  6. 

4.  Nota,  per  fegerton  Chancellor,  where  tenant  for  life  is  the  re-  And  when 
mai'nderfor  life^  though  there  lie  no  a£Hon  of  wafte  in  chancery,  yet  he  ^^  !^^*' 
{hall  be  prohibited  to  do  wafte  by  the  Chancellor,  for  wrong  to  the  it  wa«dc- 
inhabitants,  and  hurt  to  the  commonwealth.     Cary's  Rep.  36.  cites  cceed  that 
Hill.  ijac.  hcihouid 

"  rtpjur  two 

partt,  Toth.  X13.  cites  23  &  24  £Uz.  Chapman  v.  BiTcow. 

5.  Converting  a  bretuhoufe  into  tenements  of  a  greater  value  is  Mod.  94. 

wafte  notwithftanding  the  melioration,  by  reafon  of  the  alteration  of  J'^^'j^^^^"^''* 

the  nature  of  the  thing  and  the  evidence,  and  fo  refolved  on  a  trial  be-  b.  r.  Coi« 

fore  Hale  Ch.  J.  and  the  jury  gave  the  verdidl  accordingly,  and  100  v.  Fonh 

marks  fmgle  damages,  which  being  trebled  amounted  to  200 1.  which  fj^g^'^^"' 

die  Chancery  compelled  Cole  to  take.  Lev.  31 1.  Hill.  22  &  23  Car.  ofUMTorder, 

2.  Cole  V.  Green.  in  chan* 

cerf  doci 
not  appear.  ■  2  Saund.  z$i*  S^  C.  hy  the  name  of  Greea  r*  Cole»  but  no  mentioo  of  ttm 

order  of  Chancery. 

Vol.  XXII.  P  p  6.  l*ftt 
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6.  Lijftihr  500  ytars  of  land  of  about  200  /•  aytar^  built  fiveral 
boufesj  aiid  tnereby  improved  the  rents  from  200 1.  a  year  to  1400 1. 
a  year,  and  quietly  enjoyed  the  fame  for  20  years  and  more,  and  dien 
an  a£tion  of  wafte  was  broueht  for  pulling  down  a  brick-wall,  and 
cutting  down  fruit-trees,  and  digging  gravel  for  laying  the  founda- 
tions of  the  houfes  built  on  the  bid  ground.  He  brought  a  bill 
fetting  forth  that  fucfa  building  could  not  be  accounted  any  wafte, 
but  rather  a  melioration  and  improvement  of  the  land.  The  defon* 
dant  pleaded  the  ftatute,  by  which  provifion  is  made  for  bringing 
actions  of  wafte.  But  the  Court  over-ruled  the  plea,  and  ordered 
the  defendant  to  anfwer,  ana  to  fpeed  the  caufe.  Fin.  Rep.  Z35, 
Mich.  26  Car.  2.    Wild  v.  Sir  Edward  Stradling. 

7*  Under-tenant  of  a  iointreis  commits  \nAe/parfimy  fo  as  at  law 

the  eftate  was  forfeited,  but  infiftedhe  had  improved  the  eftate  from 

40 1.  to  60 1.  per  ann.  and  offered  to  take  a  leafe  of  it  at  that  rent 

for  50  years,  and  to  anfwer  the  value  of  the  timber  on  a  quantum 

damnincatus.     Quaeres    2  Vern.  R.  263.  pi.  247.  Patch.  1692. 

Lige  v.  Smith &Leigh« 

Xi  the  end        8.  A.  made  a  fettlement  voluntarily  to  himfelf  for  Iife>  and  then 

of  this  cafe    |q  jjjg  nephew.     Afterwards  he  committed  wzfie  fparfim^  and  the 

luid  ?n  *h?    nephew  recovered,  fo  as  A.  could  not  go  out  of  his  houfe.  2  Vern. 

ipargin  is      R.  263.  in  the  cafe  of  Ligo  v.  Smith  M  Leigh,  cited  as  the  cafe  of 

laid  quaere    Sir  Pcrcival  Hart.  ' 

whether  the 

Couj^t  will  r«Ucv6  as  to  the  waAe. 

r  f  2 '}  1  g*  A  bill  Mras  brought  againft  the  executors  of  a  jointrefs,  to  have 
^  ^  ^  afatisfaSlion  out  of  afjeU  for  permijfrje  wafu  upon  the  jointure  of  the 
teftatrix^  &c.  But  by  Cowper  C.  The  bill  muft  be  difmiilcd ; 
for  here  is  no  covenant  that  the  jointrefs  Jhall  keep  the  jointure  in  good 
repair^  and  in  the  common  cafe,  without  fome  particular  circum- 
flances,  there  is  no  remedy  in  law  or  equity/ir  permijpve  wafie  after 
the  death  of  the  particular  tenant.  MS.  Kep.  I  Geo.  I.  in  Cane. 
Turner  v.  Buck. 

10.  A  cu/iomary  tenant  tflands^  in  which  was  a  copper ^mine  which 
ttever  had  been  opened',  opened  the  famcy  and  dug  out^  and  fold  great 
quantities  of  oar,  and  died,  and  his  heir  continued  digging  and  dif- 
pofmg  of  great  quantities  out  of  the  {aid  mine.  The  lord  of  the 
manor  brought  a  bill  in  equity  againd  the  executor  and  heir,  pray- 
ing an  account  of  the  faid  oar ;  and  allcdged,  that  thefe  cuftomary 
tenants  were  as  copyhold  tenants,  and  that  the  freehold  was  in  the 
plaintiff  as  lord  of  the  manor  and  owner  of  the  foil ;  and  that  the 
manner  of  paffing  the  premifTes  was  by  furrender  into  the  hands  of 
the  lord,  to  the  ufe  of  the  furrenderee.  It  was  infifted  for  the  de- 
fendants, that  it  did  not  appear  that  the  admittance  in  this  cafe  was  to 
hold  ad  voluntatem  domini  fecundum  confuetudinem^  &c.  without  which 
words  it  was  infified  that  there  coulcf  be  no  copyhold,  as  had  been^ 
adjudged  in  Lord  Ch.  J.  Holt's  time.  And  it  was  decreed  by  Ld* 
C.  Cowper  for  the  defendant.  Wms's  Rep.  406.  pi.  112.  Hill- 
1717.     The  Bifliop  of  Wincheftcr  v.  Knight. 

1 1 .  A.  tenant  for  lifcy  remainder  to  trujiecs  to  prefervc^  &c.  remainder 
toC  the  plaintiff  in  /^;7,  remainder  over,  v,uh  po'jucr  for  J,  with 
sonfent  oftruflees  to  fell  timboty  and  the  money  aiifing  to  bi  invefld 

in 


in  tands^  &c.  to  fame  ufes^  &c.  A.  felled  timber  to  the  value  of 
3000  /.  without  confent  of  trujieei^  who  never  intermeddled^  and  A. 
nzifufferedfome  of  the  houfes  to  go  out  ^repair,  C.  by  bill  prayed 
an  account  and  injundtion.  The  Maltcr  of  the  Rolls  fetd,  that  the 
timber  may  be  confidered  under  2  denominations,  (to  wit)  fuch  as 
was  thriving^  and  not  fit  to  be  felled  5  and  fuch  as  was  unthrivingf 
and  what  a  prudent  man  and  a  good  hufband  would  fell,  &c.  And 
ordered  the  mafter  to  take  an  account,  &c,  and  the  ralue  of  the  . 
former  which  was  wafte,  and  therefore  belongs  to  the  plaintiff,  who 
is  next  in  remainder  of  the  inheritance,  is  to  go  to  the  plaintiff,  and 
the  value  of  the  other  is  to  be  laid  out  according  to  the  fetdement, 
&c.  But  as  to  repairs,  the  Court  never  intcrpofes  in  cafe  of  per* 
mUpve  wafte  either  to  prohibit  or  give  fatis^£tion,  aS  it  does  in  cafe. 
01  wi^ul  wajie\  and  where  the  Court  having  jurifdiftiort  pf  the 
principal,  (viz.)  the  prohibiting,  it  does  in  confcquence  rive  relief 
for  wafte  done,  cither  by  way  of  account  as  for  timber  felled,  or  by 
obliging  the  party  to  rebuild,  &c.  as  in  cnfe  of  houfcs,  &c.  and  men- 
tioned Lord  Barnard's  Case, as  to  Raby-Caflle,  2  Vern.  But 
a$  to  the  repairs  it  was  objected,  that  the  plaintiff  here  had  no  remedy 
at  lawy  by  reafon  of  the  eftate  for  life  to  the  truflees  mean  between 
plaintiff* s  remainder  in  tail  and  defendant's  eflate  for  life^  and  that 
therefore  equity  ought  to  interpote,  &c.  and  that  this  was  a  point  of 
confequence.  Sed  non  allocatur.  MS.  Rep.  Mich.  Vac,  1733- 
Lord  Cafllemain  v«.Lord  Craven. 


( A )  sznatcl)  anD  CKHarD*  [  524 1 

I.  13  £J.  I.  cap.  4,  the  T?  NACTS,    that    in  great  walled  I«fa!fcim. 
flat,  of  Wineheflery       F^  towm^  gates /ball  be  Jhut  from fun-fet  to.  KJ''^'^"?^  j' 
fun^rife^  and  no  perfon  JhallJodge  in  the  fuburbs from  9  of  the  clock  un^  antjuftfficd 
til  dayy  unlefs  his  hoji  will  anfwerfor  bim  \  and  the  bailiffs  of  townsy  that  he  was 
dvery  week  or  i^h  day^jhall  make  enquiry  ofallperfons  lodged  in  the  ^^^^^\^^ 
fuburbs^  or  out'parti  of  the  tGwn\  and  Jhalf  call  to  account  thofewho  hcTpnsint- 
have  lodged  or  received  flrangers^  or  fufpicious  perfons\  and  a  watch  cd  the 
Jball  be  kept  yearly^  from  the  Feqfi  of  ^cenfton  to  St.  Mchaelj  in  man-  Pj'*'!"*^  ^* 
nerfoUowingyViz.  in  every  city  6  men  Jball  keep  at  every  gate',  every  ihfre.and 
borough /ball  have  12,  and  every  tofvn  b  or  ^  watchmen^  according  to  becaufe  ho 
the  number  of  the  inhabitants,  who  Jhall  watch  from  fun-fet  to  fun--  rcfufcdhc 
rife ;  and  every  flranger  paffmg  by  them  Jball  be  arrefled  till  morning ;  S,"JftJ^ic*$" 
and  if  it  do  not  appear  to  be  a  fufpicious  perfon,  he  JhaU  be  difcharged\  Anil  upon 
etherwife  hejhalt  be  delivered  to  the  Jheriff',  whojhall  keep  him  till  he  ri^«  «  ^m 
is  duly  acquitted :  and  where  any  perfon  will  not  obey  the  arrefl,  he  jft""^^e 
fhall  be  followed  with  hue  and  cry  by  all  the  town^  and  the  towns  near ;  the  dcfeii- 
andfo  bue  and  cry  Jball  be  modi  from  town  to  town^  until  he  be  taken  ^*nt  ^^^  noc 
W  J^livfred  to  tb< Jheriff  a,  aforefaid.  ^\^s 

Was  an  iiihabtcsnt  there ;  aad  he  cannot  a|»poifit  a  ftranger  to  watch,  neither  by  this  ftatute  nor 
the  ftatuce  of  5  U.4.  cap.  3.    adly.  It  was  moved  that  \\m  con£UbU  cannot  imprifuo  one  for  re* 

P  p  2  fuiins 


5H  CiQatec'CciutreiK* 

ftrtlng  to  watdi,  bat  in«ft  compI«un  to  a  julHce  of  peace,  and  be  may  indidV  puaiihnieftt  ux^co  th« 
refufers.  3OIV,  That  he  ought  to  (hew  it  was  the  plaintiff's  tuin  to  watch.  The  Court  held, 
th-.t  for  the  firft  caufe  clearly,  the  plea  is  not  good ;  but  for  the  ad,  Wray  held,  that  the  con- 
it.ihle  mi^hi  iroprifon  one  for  refufing  to  watch.  Gawdy  contra.  And  foi'  the  firft  caufe  k 
was  ndjudged  for  the  plaintitf.  Cro.  £.  204.  pi.  37.  Mich.  3a  &  33  Eliz.  in  B.R.  Str^on  v* 
6i-own. 

Serjeant  Hawkins  fays,  1  H.iwk.  PI.  C.  80.  cap.  1  j.  f.  4-  That  it  has  been  refolved,  that  9 
ftranger  wIhi  is  noe  an  inhabitant  of  a  town,  cannot  be  compelled  by  virtue  of  the  ftatute  of  Win- 
chefter,  tu  keep  w<itch  in  it ;  but  fays  it  feems  to  be  agreed,  thut  every  inhabitant  is  bound  to  keep 
k  ill  his  turn,  or  to  find  another  fufficient  perfon  to  keep  it  for  him ;  from  whence  it  follows,  that 
he  is  indidbible  for  a  refufal ;  but  it  is  not  agreed  that  be  may  be  committed  by  the  conftable  till 
he  Gonfent  to  do  hts  duty. 

S.  was  indicted  for  that  he,  om  the  19/A  of  yunr,  &ff.  and  before^  hcift^an  inbahitantf  WTsfutKnnneti  /» 
watch  with  B,  a  ennfinbk^  but  made  default.  Exceptions  were  taken,  lirft,  becaufe  it  does  not  fits 
that  be  continueA  to  bcfo»  iiWy,  That  notice  w^t  given  bim  to  nt/atcb  vjitbin  the  f^aiijh.  3d ly,  Becaufe 
it  was  tliat  he  <iiJ  not  nvauh  with  B.  h  conjlahu  \  whereas  lie  Ihould  have  faid  that  he  did  not  watch 
at  all;  for  pofiihly  he  might  watch  the  fame  night  with  another  conftable*  It  was  anCwered> 
tliat  this  indictment  is  founded  at  common  law,  and  not  upon  the  flatute  of  Winton.  And  as  to 
the  ad,  there  may  be  an'extra  parochial  place  where  the  conftahle  is  to  watch.  But  nothing  -was 
faid  as  to  the  3d  exceptton.  The  Court  bid  them  demur  tu  ttie  indiclment;  for  they  would  not 
^oiih  it.    5  Mod.  393.  Pafch.  10  W.  3.  B.  R.    The  King  v.  Staiufurd. 
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The  OriginaL     And  in  what  Cafes  they  may 

be  diverted. 

I.      A      Water-courfe  does  not  htgin  by  prefcription,  nor  yet  by 
J7\^  aflent,  but  begins  ex  jure  natura^  having  taken  this  courte 
naturdlly,  and  cannot  be  averted  j  per  Whitlock  J,     3  Bulft.  340* 
in  cafe  of  Sury  v.  Piggott. 

2.  If  one  had  <2ncient  portdsy  which  we*«  replenijhed  hy  channels  out 
of  a  rlver^  he  cannot  change  the  channels,  if  any  prejudice  accrue  by 
it  to  another;  per  Cur.  Het.  32.  Mich.  3  Car.  C.  B.  Dun- 
comb  V.  Randall. 

3.  Suppofe  a  man  has  a  water-courfe  running  through  his  grovndy 
a«d  his  neighbour  diverts  ity  this  is  no  trefpafs ;  but  if  by  diverting 
it  he  turns  it  on  his  neighbour's  houfe,  &c  it  will  be  a  trefpafs  ^ 
per  Cur.  8  Mod.  274..  Trin*  10  Geo.  in  cafe  of  Reynolds  v. 
Qerkc 


(B)  Aaiqni 
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(B)     Aftion.     What  ASiion  lies  of  a  Watcr-Courfe, 

or  for  flopping  or  diverting  it. 

t.  T  F  a  manjlops  a  water-courfe  in  his  ownfiil  to  the  nufance  of 
^  his  [the  ^2i\iiXiS*%'\  franktenemenU  he  to  whom  the  nulance 
is  done  (hall  not  have  trefpafs  vi  vST  arms  of  the  a£t  done  in  his  [the 
defendant's]  own  franktenement.  Quod  nota«  Br.  Trelpais,  pi. 
78.  cites  3  H.  4*  S- 

2.  In  cafe  by  one  who  had  franktenement  in  a  mill,  againft  one  ^  ^'  ^*^** 
that  had  franktenement  in  a  meadow,  the  plaintiff  declared  that  the  m!^'.49.— 
defendant  diverted  multum  curfus  aqua  per  levationem  wtra^  Sec.  ex  Bendl.  1x3. 
tranjverfo  curfus  aqua  illius  ^fojpito  in  prato pradi^o  faSfcy  per  quod  Pj-  *55- 
multum  aqua  qua  ad  molendinum  illud  currere  confuevity  e  contra  ^^^^  ^^ ' 
recurrit  ^  antiquum  curfum  fuum  divertit  \  lb  that  the  mill  which  PAiN,Trin. 
was  ufed  to  grina  2  quarters  of  corn  in  a  day,  can  hardly  now  grind  '5  ^l|z« 
one.     The  queftion  was  whether  affife  of  nufance  lay  or  not,  j^Jfipfc^ 
iuppofmg  that  the  defendant  diverted  curfum  aqua^  where  only  a  an  in  plea  1 
part  of  the  water  was  turned.    D.  248.  b.  pi.  80.  Pafch*  8  Eliz.  whereupon 

A  «««  the  plaiiJiiff 

and  prayeU  judgment ;  but  hecaufe  it  appeared  by  the  count  that  the  plaintiff  %Tas  feifed  of  the  faid 
mill  in  fecf  fo  that  he  ou^ht  ro  have  allife  of  nufancci  and  not  an  achoa  of  the  cafe,  the  Court 
would  not  give  judgment  n)r  the  pLiintitf. 

In  aflife  of  nufance  pro  diverfione  majoris  partis  curfu5  aqux,  the  plaintiff  recovered  by  judg- 
ment curara  Harper  k.  Wcilon.  Ibid,  cites  iMich.  ii  f*  i\  YA\z.  Wyke  v.  Sikle,  but  fays 
thr.  error  was  brought  thereof  in  B.  R.  S.  C.  cited  4  Kep.  S9.  a*  and  iays  the  judgment 

ivas  athrmed. 

3.  EjeSfment  lies  not  of  a  water-courfe }  but  it  muft  be  of  lb  T  ^26  1 
many  acres  of  land  covered, with  water,     iirownl.  143.    Mich.  ^  ^ 

6  Jac.     Challenor  v.  Thomas.  J;^^;  *4> 

accordin;;ly. — Godh.  1 57.  pi.  213.  Anon,  feems  to  be  S.  C.  and  fays  it  was  adjudgetl  that  ejedt* 
mcnr  lie^  I'e  aqtia  curfa.— 'S.C.  cited  Poph.  167.  by  the  njime  of  Challoner  v.  Moort^  as  ad- 
judged Mich.  6  Jac.  th,tt  it  docs  not  lie  of  a  watering  courfe. 

4.  Where  a  water-courfe  is  diverted^  if  the  land  under  the  water  Bmwnl. 
or  river  does  not  belong  to  the  plaintiffs  but  the  river  only  belongs  to  {^l' ^^* 
him,  then  upon  difturbance  hi«  remedy  is  a^fionon  the  cafe  only^  & 

non  aliter.      Quod  nota^      Velv.  X43.    in  cafe  oF  Ciialloner  v. 

7  hooias. 


(C)    Declaration  and  'Pleadings.     Good  or  not, 

I.  T  N  cafe  for  diverting  a  courfe  of  water,  which  rwn  from  fuch  fiendl.sjj, 
-*•  a  place  in  a  conduit  to  the  plaintiff's  houfe^  neither  the  writ  a16.pl.t49- 
nor  court  fuppofed  the  plaintiff  to  be  owner  of  the  faid  houfe  at  the  i^^'iead- 
time  of  the  diverffon^but  only  at  the  time  of  the  atiion  commenced^  viz.  iogs,  and* 
quod  cum  querens  feifitus  exiftat,  &c.  and  did  not  fay  ejctitit,  &c.  <ays  the 
and  fo  the  plaintiff  not  being  damnified,  he  could  not  have  judg.  g!j'IJ[j^^^** 

P  p  3  mcnt.      ^   ** 
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msnt;  and  metit.    D.  319.  b.  jao.  ».  pi.  17.  Mich.   14  &  isElist    Moor 

that  himfelf  ^  firown. 

was  of  r        t^    m 

counfcl  with  the  defendant,— -And  at  the  end  of  thfe  cafe  in  Dyer  it  is  faid,  th4t  upon  icarch  AC 
the  roll  it  appears  that  judgment  was  given,  and  the  plaintiff  confcffcd  fatisfa^oa  of  the  danCiages, 
and  the  defendant  aftenn'ards  brought  writ  of  error. 

2.  In  cafe  the  plaintiff  declared,  that  the  defendant  exaltavitjiag^ 
jiumj  bv  which  the  plaintiff* s  meadow  was  flooded  \  the  defendant 
pleaded  not  guilty,  and  the  jury  foundy  that  erexitjiagnum\  and  if 
ereftio  &  ex3tatio  are  all  one,  then  they  find  the  defendant  guilty  i 
if  not,  then  they  find  him  not  guilty,  judp;ment  was  given  for  me 
plaintiff.  Upon  error  brought  all  the  juftices  held,  that  erigcre  is 
de  novo  fecere,  but  exaltare  is  in  majorem  altitudinem  attoUere,  but 
at  length  the  judgment  was  affirmed  5  for  the  Ch.  J,  had  turned  all 
his  companions,  when  he  came  to  be  of  opinion  that  it  was  all  one. 
And  fo  the  cafe  paffed  againft  the  plaintiff  in  error,  Godb.  59, 
pi.  70.  Mich.  28  and  29  Kliz.  B.  R.     Giles's  cafe. 

2.  In  cafe  the  plaintiff  declared,  that  he  was  feifed  of  certain  mills, 
and  prefcribed  that  ntagna  pars  aqua  cujufdam  rivuli  ran  from  //, 
to  the  faid  mills  j  and  that  defendant  broke  down  a  bankj  and  diverted 
it,  &c.  It  was  affigned  for  error,  that  it  was  uncertain  how  much 
of  the  water  Ihall  be  comprehended  in  thofe  words  (m^na  pars 
aquse)  and  if  the  truth  be  that  the  fame  river  before  its  coming  to 
the  mills  divides  itfelf  into  branches  whereof  one  only  runs  to  the 
mills,  the  better  form  was  to  prefcribe  to  have  aquae  curfun>  to  the 
faid  mills ;  for  every  one  of  the  branches  is  aqux  curfus  >  quod  fait 
conceffum  as  to  this  point;  but  refolved,  diat  though  the  count 
might  have  been  better,  yet  in  fubftance  it  was  good  enough,  it  not 
being  poffible  to  fhcw  how  much  of  the  water  run  to  the  n^ills,  and 
the  quantity  is  not  material,  in  as  much  as  the  defendant  by  break- 
ing the  bank  diverted  the  water  which  (hould  run  to  the  faid  mills, 
4  Rep.  88.  b.  89.  a.  Pafch.  43  Eliz.  B.  R.  Cottell  v.  Lutterell, 
alias,  Lutterell's  cafe. 

4.  Cafe,  &c.  for  that  he  was  feifed  of  two  acres  of  meadow  in  D. 
,     and  J.  Q^  the  lejfor  of  the  defendant  was  feifed  in  fee  of  a  water-mill 

in  D.  whercunto  the  water  run  out  of  the  river  S.  by  the  faid  twq 
r  (-27  "I  acres,  and  that  the  faid  J.  Q^  ereBed  ripas  Jlagni  molendini  praedi6l* 
•  -  y^  A/g-A  that  the  water  over/lowed  the  faid  meadow,  &c.     It  was 

moved  in  arreft  of  judgment,  ift.  That  here  was  no  place  laid 
where  thejlagnum  molendini  was^  fed  non  allocatur  5  for  it  fhall  be 
intended  in  the  vill  where  the  mill  is.  2dly,  That  the  requeft  ta 
abate  it  was  made  to  the  leffee  who  had  no  authority  to  abate  it,  it 
being  erefied  in  time  of  the  leffor ;  fed  non  allocatur ;  for  the  con^ 
tinuance  is  a  nufance  by  him,  and  aftion  lies  againft  him.  Adjudged 
for  the  plaintiff.  Cro.  J.  555.  pi.  18.  Mich.  17  Jac.B.  R.  Brent 
V.  Haddon. 

5.  B.  having  an  antient  water-courfe  to  a  mill,  and  the  ancient 
hanks  being  hoUow^  a  dam  was  made  by  dire^ion  of  certain  jufiices  a 
rood  from  the  river- bank  in  the  ground ^f  C.  and  fo  the  river  was  held 
in.  y.  5.  cut  up  the  dam^  whereupon  5.  brought  an  a£lion  forfub" 
verting  ripam  cvjnfdam  rivi.  Upon  a  trial  before  Hobart  Ch.  J. 
after  evidence  he  caufed  it  to  be  ftayed,  the  declaration  being  infuf- 

ficient^ 


ikient,  (as  it  was  afterwards  held  by  the  Court  to  be)  and  ordered 
the  plaintiff  to  take  a  new  writ,  as  his  cafe  was,  di  quadam  ripa^ 
anglice  a  damy  inclwUnti  ripam  pradifJam  i  [whereas]  it  was  before 
laid  to  the  bank  time  out  of  mind.  Hob.  193.  pi.  244.  Biccot  v. 
Ward. 

6.  In  cafe  for  breaking  down  an  ancient  dam  upon  the  river  D.  ly  Skinj^6  j. 
ivhich  a  great  part  of  the  water  of  the  faid  river  from  its  ancient  Mich!' 34, 
and  ufual  courfe  to  the  mill  of  the  plaintiff  upon  the  faid  river  was  di-  Car.  ». 
verted^  by  which,  &c.  ad  damnum,  &c.     It.Was  objefted,  that  it  is  ^•^'  ^J^™* 
not  Jhewn  that  the  mill  was  ancient j  nor  that  the  defendant  time  thwaites'c* 
whereof,  &c.  had  repaired  the  dam,  but  only  called  it  an  ancient  adjomatur. 
dam  5  nor  that  the  water  at  the  time  whereof  &c.  run  this  way,  but  —ibid, 
only  that  defendant  had  diverted  it  from  its  ancient  and  ufual  courfe.  p^^h^  '-1* 
Upon  thefe  exceptions  the  cafe  depended  long.    North  Ch«  J.  held  Car.  2.  B. 
the  declaration  fufficient,  to  which  Levins  inclined,  but  haefitanter.  ^*  ?•  ^* 
Windham  and  Charleton  c  contra.     North   being  made  Lord  yi"^*  viit. 
Keeper,  Pcmberton  Ch.  J.  held  it  good,  to  which  Windham  now  —Comb.  9. 
agreed,  and  Levins  haefitanter.    And  Charleton  totis  viribus  contra.  ^*^^-  "  ^f*. 
And  fo  it  hung  till  another  term,  and  then  adjudged  for  the  plain-  j^eJ^fe- 
tiff;  and  that  judgment  (aid  to  be  affirmed  in  error.    3  Lev.  133*  thwaice  v. 
Trin.  35  Car.  2.  G,  B.    Nulmes  v.  Hoblethwaite.  ^J^^^  s- 

butnojudgroeiit.— —  Caith.  84.  Mich,  i  VV.  U  M.  in  B.  R.  S.  C.  and  jadsment  affirmed.—— 
sMod.  4S  Hcbletbwaicc  V.  Palmes.  Mich.  36  Car.  2.  B.  R.  S.  C.  The  Court  held,  that  the 
word^folet)  implies  antiquity,  and  will  amoui^t  to  a  prefcripcion  ;  U,  folitus  curfus  aquc  ruauin^ 
to  a  mill,  makes  the  mill  to  be  ancient ;  for  if  it  he  newly  ereAed  there  cannot  be  folitus  curfus 
aqus  towards  tlut  mill,  for  which  reafons  the  judgment  in  tl)e  original  a^ion  was  affirmed  in  HilL 
I  VV.  But  the  Ch.  J.  was  of  opinion,  that  if  the  caufe  had  been  tried  upon  fuch  a  declarationi  that 
^he  platntifF ought  to  prove  his  prefcription,  or  elfe  he  mud  be  nonfuit. 

LCafc  for  diverting  of  a  water-courfe  in  per  and  trans  mejptag*.  Comb.  45. 
verdift  for  the  platntifF,it  was  moved  in  arreft  of  judgment^  S-C.  That 
that  he  doth  not  fay  for  whet  ufe^  whether  family,  cattle,  or  field ;  ^^r  dilim. 
and  if  it  was  not  ufcful  when  it  run,  it  cannot  be  aSionable  to  di--  m^  a  wa- 
vert  it.  2  Shgw.  507.  pi.  470.  Hill.  2  &  3  Jac.  2-  B.  R.  Glvnne  icr-courfe 
V.  Nichdls.  ^   '    V    •*'  •*  J  by  a  ftran- 

ger  tne 
defendant  demurred  to  the  declaration,  and  took  an  exception  thereto  that  no  title  is  made 
in  the  declaraiion  to  Che  water  courfe,  nor  for  what  ufe  ii  was.  But  adjudged  pro  quer.— —Per 
Holt  Ch*  J.  Suppofe  a  water«courfe  runs  In  my  ground,  .ind  I  have  no  ufc  for  it,  and  one  upon  an- 
other ground  Hivtrts  it  before  it  comes  ro  mine  u  ill  an  adtioi^  lie  ?  muit  not  you  liyjom  yjifar  it  f 
Sh«nv.  (4.  in  cafe  of  Palmer  v.  Keblethwaite. 

8.  In  ^tf/fAeplaintifT  declared,  that  the  ift  of  May  I  W.  &M, 
he  was  poffejfed  of  a  houfefrom  which  a  courfe  of  water  per  ^  trans 
the  garden  of  the  defendant  currere  debuit  fef  debet^  &c.  the  Court 
gave  judgment  for  the  plaintiff  nifi }  but  an  exception  being  taken 
becaufe  he  does  not  fay  that  the  water  ever  ranjrom  the  houfe^  or 
that  he  was  poffejfed  of  it,  but  only  that  debuit^  the  Court  ordered  it  to 

be  put  into  the  paper  again;  &  advifare  vult ;  and  afterwards  this  f  C28  1 
being  a  pofleflbrv  adion  it  was  ruled  to  be  well  enpugh.     Skin. 
316.  Pafch.  4  W.  &  M.  in  B.  R,    Jackfon  v.  Savage. 

9.  In  cafe  the  plaintifFdecIarcd,  that  he  was  pofiefled  of  an  ancient  skin.  387. 
mcfluage  in  com.  S.  and  tfiat  a  certain  water-courfe  at  D,  currere  pL  15-  s* 
debuit  &  adhuc  debet  in  quendamfontemy  and  as  often  as  the  well  over^  bg^^^nd* 
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as  to  the  JUymei  run  into  the  plaintiff* s  houfe  for  his  necejfary  ufe^  a\id  thai  th^- 
tion  of\he  ^^findant  dug  the  ground  fo  near  the  well  znd  placed  a  ciftern  there, 
want  of  a  (o  that  the  water  was  diverted  and  did  not  overflow  from  fuch  a  day 
terminus  a  whcrcby  the  plaintiff  loft  his  neceflary  water,.  After  verdift  for  the 
?™(r,!?.P?!!  plaintiff  it  was  moved,  ift.  That  there  was  no  terminus  a  quo.  ^dly. 
this  cafe,  he  I  hat  It  is  not  averred  that  it  ujed  to  overflew^  3dly,  Nettber  is 
having  there  a  fujicient  diver/ton  alledged'^  but  refofved  that  it  is  not  necef-> 

ihc'ftr  am'  ^^y  ^^  ^^^^^g^  *  teiminus  a  quo,  and  that  the  other  informalities  are 
wasufcdto  cured  by  verdict;  and  judgment  for  the  plaintiff.  Comb.  231* 
run  to  the     Mich,  5  W.  &  M.  in  B.  R.    Prickman  v.  Trip. 

veil,  and  ^ 

he  having  diverted  it  when  it  was  at  the  well»  tliis  is  a  tort,  and  it  is  not  material  rroni  whence  it' 
comes  ;  to  which  it  wa<i  faid  at  the  bar.  that  the  terminus  was  neceflary,  otherwife  the>'^  ctwUl 
not  know  th  it  there  waijticb  a  eurrenty  if  it  be  notJhi.\un  \  but  per  Cur.  tills  ought  to  h.ivc  been  in. 
proof,  but  it  is  not  mniertal  afier  a  verdidl.     And  as  to  the  2d.  it  was  held,  t!ut  cwjjex'it  &*  dchtfii 
Is  fuflivient ;  and  as  to  the  3d.     That  hoo^  of  divtrjitm  ii  alUdgeti,  for  it  is  not  fufHctent  to  fay  thnt 
he  had  diverted  the  current,  bit  he  ought  \xifievj fjck  ana^  tiibicb  tuns  the  c^^f  ofibejivcjitm,  which* 
the  Coait  might  adjudge-a  fufficient  c;mfe;  fed  non  allocatur  ;  and  after  it  was  adjudged  for  the 
plaintiff,  and  that  the  count  was  good  after  a  verdidt  though  it  mi^ht  have  been  in  n  brtter  manner; 
for  it  was  not  alledged,  that  the  water  had  ufed  to  run  from  tlie  well  to  his  houfe  fo  certainly  as 
i%  might  have  been  {  but  all  thefe  things  (hnll  be  intendfii  to  beptwed  upon  ividcttce,  and  fo  aiilui  bif 
Che  verdiA*    Skin.  389.  pL  %^»  Mich.  5  \V.  A:  M.  in  B.  R.    Prickman  v.  Tripp 

10.  Ill  cafe  for  diverting  a  water-courfe  which  the  plaintifF  had 
to  a  mill,  he  counted  that  the  defendant  intending  to  deprive  him  of 
the  profit  of  the  faid  mill  did  divert  the  water  ab  ant i quo  curfofuo 
per  quod  he  could  not  mobre  fo  fait,  &c.  After  verdidt  it  was 
moved,  that  he  did  not  fay y  that  he  diverted  the  water  from  the  mitt^ 
but  from  its  ancient  courfe^  per  guody  &c,  and  that  molarc  was  in- 
fenfible;  but  the  plaintiff  had  his  judfrmentj  and  they  held,  that 
the  word  (molare)  being  infenfible  no  damages  could  be  given  for 
jt,  and  .that  the  declaration,  had  been  good  if  that  part  had  been 
left  out.     5  Mod.  206.  Pafch.  8  W.  3.  B.  R.  Richards  v.  HilU 

For  more  of  Water-Courfes  in  general,  fee  3l!lt|i(tm0ntt  ^E^iOjS^ 

^UfanCf}  and  odier  proper  Titles, 


*m^*m 


^&fmi^mnm 


M^W, 
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(A)     How  it4nay  be^ 

J.  pOUR  [were  made]  jointenants  hy  a  deed  delivered  Co  3 

•^  in  the  abfence  of  the  4th,  afterwards  the  4th  comes  and 

would  waive  en  pais  but  non  potpit  without  record  ;  and  in  the  ar- 

5ument  of  the  cafe  it  is  put,  that  the  law  is  the  fame  of  a  remain* 
er,  but  it  is  fo  without  doubt  of  a  remainder  in  tail,  becaufe  of  th^ 
prejudice  to  the  ifliie.  Arg.  Mo.  363,  cites  13  R.  z»  Fitzh.  Join- 
tenants,  pL  9* 


tl.  If  cftate  be  granted  by  Jim  to  two^  or  to  me  for  lifts  and  to  the 
ether  in  remainder  infee^^  there  this  cannot  be  waived  but  by  refufal . 
thereof  in  court  of  record.     Bn  Waiver  de  ChofeS)  pL  41.  cites  8 

H.  4. 19. 

3.  Where  land  is  devifed  to  W.  N.  this  is  veiled  in  him  by  the 
devife.  So  where  Uafe  is  made  to  one  for  life^  the  remainder  to 
W*  N.  this  is  veiled  in  him  by  the  livery,  and  thofe  cannot  be  waived 
but  by  difclaimer  in  court  of  record^  but  a  gift  offered  to  a  man  may 
be  refufed  by  parol,  but  if  \x.  be  taken  it  cannot  be  waived  after 
without  difclaimer  in  the  court  of  record.  Br.  Waiver  de  Chofes, 
pi.  41.  cites  8  H.  4.  19. 

4.  Waiver  of  jointure  is  good  enough  en  pais^  becaufe  the  join-  3  Rep.  26i, 
ture  is  not  created  but  by  u]e<i  which  may  be  waived  by  parol  en  ^  ^* 
pais  by  all  the  juftices*    Mo.  254.  pi.  401.  Mich.  29  &  30  £liz. 

B.  R.  Butler  v.  Baker. 


(B)     By  whom  Waiver  of  a  Thing  may  be.     Of 

what.  « 

2.  T  N  cui  in*vita  the  tenant  {aid  that  he  was  in  by  defcent  as 
*-  heir  of  his  father,  and  prayed  his  age,  and  the  demandant 
faid  that  (he  land  is  deviiable  by  teftament,  and  that  the  father  dt^ 
viftd  it  to  the  fon  in  taily  the  remainder  aver  infee^^  &c.  quaere ;  for 
it  feems  that  he  (hall  not  have  his  age;  for  he  cannot  waive  the  de^ 
vife  and  take  to  the  defcent  infei  by  reafon  of  the  advantage  of  him 
in  remainder.  But  it  feems,  that  if  the  devife  had  been  to  him 
by  his  father  in  fee,  he  might  waive  the  devife,  and  take  to  the  dd^ 
cent ;  note  the  diflFercnce.  Br.  Waiver  de  Chofcs,  pi.  i.  cites  3 
H.  6.  i6. 

2.  A  man  was  bound  to  baron  andfeme^  and  he  made  the  feme  his  So  if  a  bond 
exciutrix  and  died,  znAJhe  brought  debt  upon  obligation  as  executrix  ^^^"^^  ^" 
of  the  baron,  and  well  per  Cockain  J.  for  (he  may  waive  it  by  the  an^i  ffine, 
coverture  and  refufe  the  furvivorfhip.     Contra  per  Weft  on  Ser-  and  the  »a- 
j  eant.     Br.  Waiver  de  Chofes,  pi.  1 3.  cites  4  H.  6.  5.  "^^'^  ''^*» 

f  .me  c^kes  out  adm migration  and  faes  as  aJmtniftratnx,  but  diet  before  judginenl>  yet  tlm  is  a 
fufRciriit  elc«^irm  and  waiver.     Nay.  149.  Nortou  v.  Glover, 

3.  Infant  or femi' covert  may  at  full  age  or  difcoverture  waive  leafe    , 
or  gift,  made  to  them  during  the  coverture  or  nonage*     Br.  Waiver 
de  Chofes,  pi.  49.  cites  Dodl.  &  Stud. 

4.  If  a  tcizxi  takes  a  leafe  jor  years  rendering  more  rent  than  the  Exetutcr 
land  is  worthy  and  dies,  his  executors  Jhall  not  waive  the  leafe  if  they  cannot 
have  affetsy  but  if  they  have  not  affets  they  may  waive  it  by  fpecial  )J^*7co* 
pleading.  Br.  Waiver  de  Chofcs,  pi.  49.  cites  Do£t.  &  Stud.  vTY^va^ln 

R'oll  J. 
SiK  51.  Mich.  *3  Car.  B.  R.  Vandicoot's  cafe.— —Ibid.  6t.  per  Roll  J.  accordingly,  bat  per  ^acoii 
J.  contra  if  the  executor  finds  the  rent  to  be  more  thnn  the  land  is  worth,  in  the  cafe  of  Kale  v. 
Jocelyn.— ^Executor  cannot  waive  a  term  if  he  hasaflets,  but  if  he  has  mtajftt,  he  ntiy ;  per  Roll 
J.  Sti.  1 19.  in  cafe  of  Comiih  t.  Cowrie.*-«-Held  that  he  cannot  waive  it  unlefs  it  had  been  fpe- 
ctally  alleged  that  the  rent  was  greater  than  the  value  of  the  land  ;  and  then  perad venture  by  fpe. 
cial  pleading  he  fliould  be  difdivgod.  Cr^.  J.  549.  pi.  10.  Mich.  17  Jac.  B.  R.  Mawle  v. 
Cacytf.r. 

5.  Where 
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'$•  Where  Uafe  or  remainder  i$  limited  /^  a  parfinj  hifl^ 
abbot,  &c.  diey  cannot  waive  it.  Ountra  of  their  JucceffoTj  ifjhey 
do  not  fate  thi  profit.  Br.  Waiver  de  ChofeS|  pi.  49.  cites  Do£L 
&  Stud. 

6.  Upon  waiver  of  privilege  by  one  of  the  klng^sfervantSj  who 
was  after  taken  in  execution  by  conufee  of  a  ftatute,  Ld.  Chan- 
cellor faidy  the  privilege  is  the  king's  privilege  and  not  the  fer^r 
vant*s«  And  the  conufee  was  orderra  into  cuftody  of  the  vrarden 
of  the  Fleet.  2  Chanc.  Cafes  69.  Mich,  23  Car.  2.  Sir  Pb* 
Howard's  caft. 


(C)     Plea,     What    Oiall   be    faid   »  Waiver  « 

Pleadings. 

Br,  Affifc,    I    »  jj  ajjife  by  two  parceners  qgatnJI  the  thirds  he  pleaded  partitiom 
^es  S?  C,  *  in  bar  agqi^ft  the  onej  and  to  the  aJJife  againft  the  other ;  and 

per  Cur.  by  his   pleading  to  the  afli/e  againft  the  one  he  has 
waived  his  bar.     Br.  Waiver  de  Chofes,  pi.  17.  cites  30  AfT.  7. 

2*  An  infant  who Jued  by  trochein  amy,  would  have  di^owe4 
his  fuit  and  was  not  (uiFered,  becaufe  he  was  an  infant,  if  the  defen- 
dant y^/wj  ijfue  and  after  makes  defaulty  yet  the  iffue  thereby  is  not 
waived.    Br.  Waiver  de  Chofes,  pi.  37.  cites  34  Aff.  5.  Contra 


38  E.  3.  38  H.  6. 33.  and  16  Aff.  13. 
3.  In  debt  againft  two  executors^  if  t 


Br.  Eacco-       3.  In  debt  againfl  two  executors^  it  the  one  pleads  in  bar  to  the  iJfue 

tors,  pi.  46-  andzficr  cpmes  the  qther^  and  pleads  to  the  writ^  and  the  plaintiff* 

li^Br.  Rcl  replies  to  it,  he  has  waived  the  advantage  of  the  firft  plea,     Br. 

pleader,  pi.  Waivcf  deChofes,  pi.  8,  cites  7  R.  4. 12. 

9.  cites 

S.  C.^-»Br.  Enqucft,  pi.  12.  cites S,C, 

Br.  Demur-       4.  Where  a  man  pleads  a  good  plea  or  replication^  and  alfo  demurs 

'f  ^»  s^'  c'     ^^"  ^^^^  ^'^^  ^^  declaration  of  the  other^  there  the  plea  or  replication 
flies  .    .     j^^jj  j^jy^j^  ^j^j  jjjg  demurrer  is  void,  and  waived,  per  Prifot.     Br, 

Waiver  de  Chofes,  pi.  4.  cites  33  H.  6.  lO, 

5.  If  a  man  makes  default  after  plea  pleaded^  and  ifjue  pimd  or  /£f«* 
murrer  in  law,  there  by  this,  tne  plea  the  iffue  or  demurrer  is  waived^ 
and  judgment  Jhall  he  by  reafon  of  the  default.  Br.  Waiver  de  Chofes^ 
pi.  32.  cites  38  H.  6.  33, 
Br.  Brief,  6.  In  ceffavit  of  two  acresj  the  tenant  to  one  acre  faiij  that  he 
p);  3^8.^  held  it  of  him  by  fealty^  and  2d.  and  the  other  byjealty  and  id. 
which  were  open  and  fufficient  to  his  diftrefs  tAjqne  hoc^  that  he 
held  both  the  acres  modo^  &  forma^  viz.  by  one  entire  tenure,  in 
this  cafe  the  pleadin?  of  open  to  bis  dtflrefs  does  not  waive  the 
plea  to  the  writ^  per  Cfur.    or.  Waiver  de  Chofes,  pi.  33.  cite$  xo 

JC«*  4*  2* 

7.  Where  Ac  feme  claims  dower  by  pojfejpon  in  law  in  her  baron^ 
it  iu.iice8  to  conclude ;  and  fo  fee  dewabU  by  the  law^  and  need  not 
cor.clude,  and  fo  feifie  que  aower  la  poet\  for  this  conclufion  will 
waive  the  fpecial  matter.  Br.  Waiver  de  Chofes,  pL  26»  cites  21 
F,  4.  60. 

8.  When 


cites  S.  C. 
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6»  When  one  pleads  in  abatemenij  and  a^o  in  bar  of  the  a£li6()| 
the  plea  in  bar  waives  the  plea  in  abatement  of  the  wnt^  unlefs  it  be 
where  the  life  is  in  jeopardy  in  cafe  of  febnjr,  and  diat  is  in  favorem 
Hfita.  Cro.  £.  495.  p).  14.  Mich.  38  h  39  £liz«  B.  R,  Kirton  v. 
Williams. 

9,  If  one  is  fucd  by  Ae  addition  of  baronet  who  is  not  fo,  y^t  if  r  -    -  -i 
he  appears  by  that  namty  and  judgment  is  given  againft  him,  exe-  153^4 
cution  may  be  bad  againft  him  by  the  fame  name.     Koll.  Rep.  450.  Affirmed 
d4  1%.  Hill.  14  Jac.  adjudged  in  B.  R.  and  fays,  that  Pafch,  16  for^^/' 
Jac.  the  judgment  was  affirmed  in  the  Exchequer-Chamber  per  tot.  Haughroa 
Cur.  Markham  V.  Fortefcuc.  |.  when 

he  appenn 
and  pleads  he  has  loft  the  advantage  of  U)e  faid  mifnofmer.    a  Roll.  Eep,  50.  5.  C 

ID.  Where  matter  is  pleadable  in  abatement,  the  benefit  of  it  And  the 
is  loft  by  pleading  to  iffm^    See  Cartb.  60,  6x»  in  cafe  of  Bofon  v.  finding  of  On 
iSandfprd.  J^y  r^ 

not  abate 
thi  writ,  k  not  being  in  iiTae,  and  fo  is  mc  abundanti  and  ? oid.    Keiw.  91  •  in  caf^  of  the  Arcb- 
biihop  pf  Canterbury  tr  Sir  Hugh  Conway. 


(D)  Of  Pleadings.  In  what  Cafes  a  Man  may 
waive  the  Plea  or  Iflue,  and  plead  another  or 
the  General  liTue  after  Plea  entered. 


other  day 
waive  tbe 

tounttrpka  and  grant  the  voucbtr,  Br.  Waiver  de  CbofeSy  pi.  38.  cites  4  E.  3-56.  aod  Fitzh.  Coon- 

terplca  de  Voucher,  66. 

2.  Tenant  by  receipt  may  waive  bis  receipt  at  a  day  afier.  Br, 
Waiver  de  Chofes,  pi.  30.  cites M.  17  E.  2. 

3.  After  one  has  pleaded  to  the  writ  he  may  waive  this,  and 
plea^  to  the  a^ion^  notwithftsnding  the  demandarit  has  replied 
to  the  writ.     Theloal's  Dig.  lib.  16.  cap.  8.  f.  1.  cites  Trin.  8 

P'  3-  417- 

4.  AJftfe  againft  baron  andfeme^  by  name  of  John  Stile  and  Alice  Br.  Aflifc, 

^vAt^  and  did  not  fay  his  wife  \  and  iht  feme  pleaded  in  bar^  and  the  p}->50- 

man  faid  that  the  faid  Alice  is  his  feme^  not  named  feme  \  judgment  ^I^^',^^' 

of  the  writ.     Upon  which  they  were  adjourned  into  bank  \  at  which  loars  Dig, 

day  the  plaintiff' waived  his  plea  to  the  writy  to  have  the  plaintiff  ^^^'^^'Ca^ 

barred  upon  the  plea  in  bar  of  the  feme.     The  plaintiff  faid  that  he  ^.'.^^c^'o 
>,    „        ^      .      '.     .     -        i/      '^  -^  •       i_  ex.  '      cites  S.  C. 

ihali  not  waive  it,  mafmuch  as  it  goes  m  abatement  of  me  Moit. 

Etnon  allocatur;  for  the  waiving  goes  in  advantage  of  the  plaintiff, 

to  have  his  writ  to  {land;  and  ahb  the  plaintiff  fhall  not  difable 

his  own  writ.     And  fo  fee  that  the  defendant  may  waive  his  excep^* 

tion  at  the  day  of  adjournment.     Br.  Waiver  de  Chofcs,  pi.  29. 

pites23  Aff.  4. 

5.  In  *  ajjife  and  aAion  of  f  wafie^  if  the  defendant  pleads  *  s.  P. 

•^  a  bar   "»"Rhth» 
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bar  is  en*    a  bar,  he  may  ct>me  after  and  waivt  tit  bary  and  plead  ibe'ge^ 
I  tered.  Br.    neral  ijfue ;  per  Thorpe  Ch.  J.     Br.  Waiver  de  Chofes.  pi.  %% 

I  S;'/;.  cites  3«E.  3.^4. 

I  4^.  cites  34  H.  6. 29.«-»-Ibid.  p!.  5.  cites  S.  C.  per  Cur-——  f  Br.  Waiver  de  ChoTes,  pi.  47. 

•  cites  S.  C, 

A  man  may  waive  his  bar,  and  plead  the  general  i^Tue,  but  not  plead  to  tbe  wrk  after  bar*    Br; 
AlfiCe^pK'ioy.  cites  i  Afl*.  17. 

6.  In  cojinagi  the  tenant  pleaded  ejlapfel  hyj^e  levied  of  tbefanm 
ancejior^  judgment  if  he  Jball  fay  that  hediedjeikd\  and  the  eUman--^ 
dant  confejfed^  and  awarded  the  e/}&ppel\  aiid  therefore  the  tenant 

r  r^2  1  would  have  waived  tbe  efioppel^  arid  pleaded  in  bar.  And  the  opi-« 
xiion  of  the  Court  was,  that  he  could  not*  But  in  affile  of  m^rt-' 
danceftor  he  may.  Note  the  diveriity.  Br*  Waiver  de  Choles^  pL 
6.  cites  40  £.  3. 19. 

7.  In  affife  the  tenant  pleaded  feoffment  ef  tht  anceftmr  ef  tbe 
plaintiffs  whofe  heir^  &c.  by  deed  with  warranty.  The  plainieffde^ 
nied  the  deed,     Tbe  tenant  retook  the  deed,  andfaid  that  be  is  in  hy 

feoffrnent^  without  tort  done.     And  he  was*  compdied  by  the  Court 

to  redeliver  the  deed  to  the  Court,  or  otherwife  be  had  been  awarded 

to  prifon,  and  the  aflife  taken  upon  the  traverfe  of  the  deed.    Quaere. 

Br.  Waiver  de  Chofes,  pi.  19.  cites  41  AC  20.  « 

Br.  Afliff ,        8,  If  a  man  pUads  pica  to  the  writ  in  afftje  in  proper  perfon^ 

pi.  41.  cites  ^^  i^y  attorn fy J  upon  which  they  are  at  ijfuey  and  adjourned  for  the 

^Theio?'    tfialy  in  this  cafe  he  cannot  waive  it,  andplead  in  bar.     ButvMzxc 

alsDig.       a  man  pleads  to  the  afTife  by  hailiffj  there  he  may  come  after 

^^^  g^V      '"  proper  perfon,  or  by  attorney,  and  plead  in  bar  matter  of  which 

3.  «tM  '      certificate  of  affife  lies,     Br.  Waiver  de  Chofes,  pL  7,  cites  50  E. 

S.C.  2C-       3.  19. 

cordingly ; 

but  fay  J,  that  ohei-wife  it  is  where  it  is  triable  ByfuJ^ment  of  tbe  coun,  &i-.— «-So  it  was  held,  that  af- 

to'  the  tenant  had  pleaded  to  the  writ  a  recoveiy  had  againft  htm  by>a  ftranger  pending  t^e  wnr» 

and  a  demurrer  was  thereupon  ;  if  he  fees  the  opinion  of  the  court  agaiuil  hin),  he  may  plead  the 

lameplea  to  the  action.    Ibid,  cites  5  H.  7.  40. 

9.  If  the  parties  demur  in  law,  yet  always  hefori  the  judgment  he 
may  waive  the  demurrer^  and  join  iffue  ex  afleniUv  parti um.  Br. 
Waiver  de  Chofes,  pi.  43.  cites  1 1  R.  2.  Fitzb.  Iffue^  146. 

10.  If  an  infant  pleads  by  guardian^  he  may  afterwards^waive  the 
plea,  and  plead  in  proper  perfon.  But  if  a  man  of  full  agk  pleads  by 
attorney^  he  fhall  not  waive  it;  for  he  himfelf  made  the  attorney.  But 
in  the  other  cafe  the  court  admits  the  guardian,  whofe  a£t  mall  not 
prejudice  the  infant.  Note  the  difference,  and  fee  the  book.  Br.' 
Waiver  de  Chofes,  pi.  35.  cites  3  H.  6.  16. 

1 1.  In  quare  impedit  the  defendant  pleaded  tifat  tbe  plaintiff  was 
made  a  knight  after  the  lafi  continuance^  judgment  of  the  writ. 
And  thereupon  they  were  at  iffue  \  and  after  the  plaintiffQ2xncy  and 
would  have  waived  the  averment^  and  demurred  in  law,  and  could 
not  without  acknowledging  the  exception^  and  then  his  writ  fhall 
abate.  Quod  nota,  and  take  heed  \  for  it  is  peremptory.  Br, 
Waiver  de  Chofes,  pi.  g.  cites  7  H.  6. 15. 

*  12.  In  pracipe  quod  reddat^  if  the  tenant  prays  aid  of  a  flranger, 
which  is  granted,  yet  he  may  waive  the  aid^  and  plead  alone^  brfore 

the 
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thi  -ftayee  appears  and  oflTcrs  to  join,  but  not  after;  but  he  may  cotv- 
fe(k  after.     Br.  Waiver  de  Chofcs,  pi.  40.  cites  4  £•  4.  28. 

13.  Note  for  law,  that  the  king  after  tbi  demurrer  taken  for  hlniy  Baton  an- 
and  entered  may  waive  the  demurrer  in  law,  zndjoin  an  ij/ue.     Br.  infbrma- 
Waiver  dc  Chofes,  pL  24.  cites  L.  5  E.  4.  J22.  f«^"fta"  * 

ttite,  if  cl\e  defeniUnt  makes  bar,  md  tnTerfestJieplea,  tliere  the  k.\n%  cannot  waive  fuch  iflue  (civ- 
dcreJy  and  traveife  the  former  matter  of  Che  plea,  as  he  ro»y  upon  traverfe  of  office^  &c.  where 
c!ie  king  is  fole  paity,  and  intitled  hy  matter  of  record,  Br.  Prerogative,  pi.  116.  cites  34  H.  i, 
j>er  Whorwoody  Attorney -general* 

For  more  of  Waver  in  general,  fee  3)et)tfe«  SDirdgrcrtlKnf , 
BloiUtrtfft  and  other  proper  Titles. 


(A)   mtisjl^tsi  mh  iO0eaCure0«       [  533  ] 

I,  T  N  debt  upon  an  obligation  the  queftton  was,  how  a  mile  in  Cro.  E, 

*  Am/ihall  be  conftrueifer  carriages^  whether  by  paces,  reckon-  Hi»*.  34  *' 
ing  five  foot  to  a  pace,  or  otherwife.     Gawdy  and  Wray  conceived  EUz!  b.  r« 
that  the  pleading  the  diftance  by  paces  is  well  enough ;  for  if  1000  ^^^^  ^* 
paces  malce  a  mile,  (o  many  1000  paces  is  tantamount  to  fo  many  ^^q^q^^^^ 
miles.    But  the  doubt  was,  how  the  miles  fliould  be  conftrued ;  dy  held, 
for  Wray  faid,  that  in  the  case  of  Cambridge  it  was  holden,  that  amiio 
that  a  mile  (hall  be  taken  the  moft  near  wav,  and  ihall  not  be  taken  ^^||(|!^ 
as  a  bird  (hall  fly.    Cro.  £.212.  pi.  3.  Hill.  33  £liz.  B.  R.  A4inge  aca>rJiafr 

V.  Earle.  to  the  Eng- 

lilh  ftirm, 
Mid  not  accordtnsto  the  geometrical  computation.     And  by  Fenner  J.  if  the  qtieftion'had  been 
upon  the  ftatute,  the  miles  (haU  be  conftrued  according  to  ttie  ulual  v\ays  for  carriages;  but  upon 
the  condition  of  its  being  within  4  miles,  if  it  be  within  4  miles  any  way,  the  condition  is  broke u : 
wlierefore  it  was  adjudged  for  the  plaintiff.  ' 

2.  If  one  fells  landy  and  is  obliged  that  it  contains  20  acres j  this  ^^^n  of* 
(hall  be  according  to  the  law,  and  not  according  to  the  cuftom  of  an  aiTu- 
the  country ;  per  Gawdy  J.    Cro.  E.  267.  pi.  2.  Hill.  34  Eliz.  >"ancc  of 
B.  R.  in  cafe  of  Wing  v.  Earl.  hJm  f!.?' 

U  bad  been  rcfolved  by  aU  the  judices,  that  if  one  be  •blifrtdto  offttre  20  acru  afland^  ^^  -^^^res  (hall 
be  accounted  according  to  the  eftimatioa  of  the  country  where  the  landliesjau**  "ol  accord- 
ing to  tlie  fneafure  limited  in  the  llatute.  Cro.  £.  665.  pi.  15.  Pafch.  41  Eliz.  C-  ^*  ^"n><^  v* 
Taylor. 

3*  \nz common  recovery^  the  which  is  had  by  agreement  and  con* 
fent  of  the  parties,  of  acres  of  land,  they  (hall  be  accounted  accord- 
ing to  the  accuftomable  and  ufual  meafure  of  the  country ;  and  not 
according  to  the  ftatute  of  33  [34J  £.  i.  De  terris  mcnfurandis. 
6  Rep.  07.  a.  cites  it  as  adjudged  in  the  beginning  of  the  reign  of 
Q^  Eliz.  in  Bruyn*s  cafe. 

4*  If  one  brings  an  eje£lment  or  z  praecipe  of  100  acres,  it  (hall  be  D.47.b. 
according  to  the  ftatute  meafune;  but  if  he  bargains  znAfeils  100  pL^-Marg. 
acres  of  land,  that  (ball  not  be  according  to  the  ftatute  meafure,  but  ^^^*  ^*  ^» 

after 
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after  the  ufual  account  in  the  countty.    Cra.  E.  476.  in  pi.  4«  eitet 

it  as  adjudged  fo  in  Andrew's  cafe. 
But  if  I  5.  M.  granted  to  T.  100  acres  of  land  in  BL  Acn^  and  6a  ii# 

\^$cJS^  ^^'  "^^^^  ^^^  ^^  tf^^^^^^  infuch  a  meadow  in  G.  and  H*  in  which, 
^i^^zo  Mrn  the  acres  are  known  by  eftimations  or  limits,  there  he  fhaH  take  tho 
«( land  by  acres  as  they  are  known  in  the  fame  places,  be  they  more  cmt  leb 
*^*^b^mt  *^"*  *^  ftatute ;  for  iheif  paf$  as  they  are  there  inown,  and  net  ac* 
Island  /  cording  to  the  nuafure  by  the  ftatute.  roph.  55.  pL  4*  Trin.  36  £Uz» 
irantxoa'-    B.  R.  Morgan  v.  Tcdcaffle* 

crti  of  the 

fame  clofe  to  another*  there  he  (hall  have  tliem  accordtng  to  the  meafaro  by  the  ftatute,  becanfe 
tht  acres  offueb  a  chfe  are  not  known  by  parcels  or  by  meets  anAbvtnds  ;  and  fo  it  differs  from  the  firft  cafe* 
And  upon  the  cafe  then  put  to  Anderfon^  Bri.in  and  Feaner»  they  were  of  the  lame  opinioa ;  quod 
nota.    Ibid. 

'  6.  Where  a  certain  number  of  acres  are  to  be  deRvered  in  execu" 

tiony  the  meafure  of  diem  muft  be  according  to  the  common  mea- 

[  534-  ]  ^^^^  of  the  countrv,  and  not  according  to  the  ftatute  meafure.     So 

of  grain  fold  by  ttie  bu/heL    RoH  Rep.  420.  pL  8.  Mich.  14  Jac. 

B.  K.  Lo)rd  V.  Bethell.  * 

7.  If  recovery  be  of  20  acres  of  land  execution  fhall  be  by  metes 
and  bounds  by  admeafurcment  according  to  the  flaiute  47  £•  3.  1 1. 
but  KJine  be  levied  of  %0  acres  of  land  in  D.  execution  fhdl  not 
be  by  admeafurement.  But  if  a  quantity  of  land  be  in  D.  which 
contains  30  acres^  but  has  been  reputed  for  20  acres,  the  conufee 
(hall  have  all ;  for  this  is  a  conveyance  by  confent,  Arg.  But  per 
Montague  Ch.  J.  a  fine  diiFers  from  common  recovery,  for 
fine  is  grounded  upon  the  writ  of  covenant,  which  is  arnica-* 
bilis  conventio,  but  every  writ  of  entry  fuppofes  a  title.  2  Roll. 
Rep.  67.  Hill.  16  Jac.  B.  R.  in  the  cafe  of  Trefwallen  v. 
Penhules. 
Ld.Raym.  8.  The  33  [34]  o/E.  I  is  not  a  ftatute  but  an  ordinance  only^ 
Sm?'^^  «.    Arg.  and  admitted  by  the  court.    Cro.  J.  604.  pi.  30.  Mich.  18 

Hill.  laW.     T=***T».n^  i  r  T-r.J 

3.  in  the      J^^*  ^'  R* '"  otowe  s  caxe. 

cafe  of  the  King  v.  Everard  S.  P.  and  S.  C.  cited,  but  the  court  over-ruled  the  exception!  and  held 
that  it  was  a  ftatute. 

9.  IndiSiment  againjl  a  clerk  of  a  market  fet  forth  that  he  keeps 
and  ufes  divers  faife  weights  and  meafsfres  in  deceit  and  oppreffion 
of  the  fubjefts,  contra  formam  ftat.  Upon  not  guilty  pleaded,  the 
evidence  was,  that  he  fealed  the  weights'y  and  there  being  a  leet^  be 
delivered  the  lect-jury  a  heavier  weight  than  that  which  he  JeaUd 
with'y  and  fo  they  found  the  weights  too  light,  whereby  tbe  dt-- 
fendant  gained  a  fine^  and  the  profit  of  fealing  them  again.     It 

was  faid  in  this  cafe,  that  the  fame  weight  being  ufed  in  the 
open  ftreet  differs  from  its  being  ufed  in  a  houfe,  and  that  tlie 
confequence  of  the  defendant's  being  found  guilty  would  be  the 
lofs  of  his  place,  and  fine  and  imprifonment.  And  afterwards  he 
Was  acquitted.  Sid.  42  !•  pl«  !••  Trin.  19  Car.  2.  B.  R.  the 
King  V.  Ayres. 

10.  On  an  indiSfment  for  ujing  falfe  weights  not  agreeable  to  tbt 
Jiandard  of  London^  exception  was  taken  becaufe  it  (hould  be  not  ac^ 

cording  io  the  Jiandard  of  the  Exchequer^  it  being  in  Brantford  in 

the 
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the  bounty  of  Middkfex ;  but  per  Cur.  were  it  for  falfe  weights  it 
were  fufficient,  and  they  would  not  qua(h  it  without  pleading;, 
smd  it  being  againCl  the  clerk  of  the  market  for  producing  weights 
ad  triandum,  not  according  to  the  fhuid^d  of  London,  not  faying 
he  did  try  any,  yet  the  Court  would  not  quafh  it.  2  Keb.  41 2*  pu 
39.  Mich.  20  Can  2.  B.  R.  the  King  v.  Bloom  and  Hudfon. 

11.  In  an  infonnation  upon  the  ftatute.of  22  Car.  2.  cap.  8.y3r 
felling  by  a  bujbel  not  agreeable  to  thejlatute^  exception  was  taken  that 

it  did  notjayy  whether  it  was  above  or  under  8  gallons ;  fed  non  al- 
locatur 9  for  be  it  either  way  it  is  an  offence,  and  being  after  verdi^, 
it  is  well  enough.  3  Keb.  468.  pL  57.  Pafch.  27  Car.  2.  B.  R.  the 
King  V.  Kerfey. 

12.  Another  ^x-r^/i^  Tc/tfXy/i&j^  there  being  a  particular  proceed-  Butf«e| 
ing  {appointed  by  die  ad]  to  be  before  juftices  [of  peace]  below,  ^^^-  S'o* 
no  information  lifs  here;   but  judgment  was  given  for  the  plain-  ^'na^'tj 
tifFnifi,  there  being  no  negative  words.     3  Keb.  468.  the  King  v.  Car/i.B. 

Kerfey.  R.thcKinj 

'  v.Caref. 

well— Ihid.  565.  pi.  8S.  Mich  27  Car.  %•  B.  R.  the  King  v.  Slaughter  S.  P.  but  it  was  an. 
fwered,  chat  it  being  contra  formam  (laCuti/i/im^  h  mtafure  nota^ruabU  to  tht fiattdM-d  of  WincheAcr 
is  general  and  well  enough ;  which  the  Court  agreed.  And  ibid.  620.  pi.  93.  HilL  17  U  28  Car! 
ft.  B.  R.  in  S.  C.  the  Court  faid  that  J4  £.  3.  cap.  12.  of  thft  ftandard  if  all  one  with  Wincheiler 
meafure,  and  the  latter  aA  of  u  &  23  Car.  2.  cap.  11.  being  pnohibttoryy  an  information  here  it 
good  upon  that,  it  being  for  felling  agauifi  tUJlandatdof  txcht^Mt  commumttr  vocat.  H^mcbe/Ur  mtafurg 
and  it  is  not  like  to  wherQ  there  is  but  one  partirulai'  ^atuce  which  dire^  the  way  of  infomiKioii 
[piofectition]  which  can  be  only  in  that  way. 

13.  If  I  covenant  to  convey  to  another  tfjvtfrr^  of  land /nCbrmt/tf/i^  f.  r^r  1 
the  common  acceptation  of  the  word  (acre)  there  amounts  to  as  much  c  p  '^  • 
as  100  of  other  counties;  fo  a  perch  tn  Stafford/hire  is  as  much  as  ted  Arg.  8* 
20  percncs  in  fome  oth:r  places^  and  therefore  muft  be  governed  Mod.  277. 
by  the  comnwn  and  known  acceptation  of  the  people,     rer  Cur,  J""*. '®  . 
4  Mod.  i86.  Pafch.  5  W.  &  M.  in  B.  R.  in  cafe  of  Barkfilalc  v.  of^wTddT 
Morgan.  «  v.New- 

toni  be- 
caufe  the  publick  uf;)ge  of  the  country  gives  it  a  fanfiton  and  cites  Crompt.  Jurifd.  of  Courts 
3%z.  to  prove  that  the  meafure  m  thole  counties  is  different  from  all  other  places  in  Eng- 
land. 

14.  A.  tenant  in  tail  covenanted  to  levv  a  (me  and  fuiFer  a  reco- 
very of  lands,  and  accordingly  levied  a  fine  thereof  by  the  name  of 
140  acresy  in  S.  and  declared  the  u(e  thereof  to  himfelf  and  his  hein. 
The  land  being  mere  than  14.0  acres,  the  defendant  being  heir  in 
tPily  claimed  all  above  thofe  1 40  acres.  The  Court  obferved,  that  it 
was  admitted  by  the  counfel  for  the  defendant,  that  if  this  fine  had 
been  levied  ana  recovery  fuffered,  in  purfuance  of  a  former  agreement 
or  covenant /^r  a  valuable  conjidcration ;  and  if  it  had  appeared  to  be 
the  intent  of  the  parties  to  pafs  the  whole  eftate  by  the  name  of  140 
acresy  in  fuch  cafe,  the  whole  would  pafs.  And  (aid,  that  here  the 
jury  hath  found  that  the  whole  eftate  entailed  was  computed  in  the 
county  to  be  140  acres,  and  it  will  be  difficult  to  apprehend  a  dif- 
ference between  a  covenant  for  a  valuable  confideration  and  a  vo- 
luntary covenant;  for  it  cannot  reafoaably  be  (aid,  that  die  (ame 
words  fhall  pafs  all  the  lands  in  one  cafe,  and  (hall  not  pafs  the  whole 
in  the  other  cafe,  cfpecially  when  the  tenant  had  it  in  his  power  of 

♦  pafGng 
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pafling  it  as  he  pleafed.  8  Mod  275.  Trin.  10  Geo.  1725.  tVaddjr 
I  Y.  Newton. 

15.  In  an  indictment  for  making  light  bread,  it  is  not  enough  to 
Pmu  that  it  had  not  due  weight,  without  (hewing  what  is  due  weight. 
a  Salk.  687.  Mich.  10  W.  3.  B.  R.  the  King  v.  Flint. 

i6.  The  keeping  offalfe  weights  and  meafures  is  indi^able  in  the 
Jheriff*s  torriy  whether  it  appear  that  they  were  aSlually  tnade  ufeofor 
not,  2  Hawk.  PI.  C.  67.  cap.  10.  f.  59*. 

For  more  of  Weights  and  Meafures  in  general,  fee  f(\XIZ 

(X.  4)  and  other  proper  Titles. 


I . 

I 

I 


* 


mmmsi. 


(A)  Who  fhall  have  them. 

S.  p.  And     I.  T  T  was  in  a  manner  admitted,  that  the  lejjie  may  have  the  wini^ 
%\.^        ■  f""'-  ^^'  ^^>  P'-  39-  cites  44  E-  3.  44- 

J.  who  faiJy  he  did  not  regard  Vhe  opinion  of  Statham  to  the  contrary.  But  Anderfon  Ch.  J.  hel4 
that  the  Icflbr  fliould  bave  the  windfalls.  Godb.  1 18.  in  cafe  of  Lewknor  y.  Ford. 

f  r  '^5  1       2.  It  is  admitted,  that  if  trees  fall  bv  the  wind  they  belong  to  the. 
tenant  for  life^  and  not  to  him  in  reverjton.    Br.  Wafte,  pi.  82.  cites 
7  H.  6.38. 

3.  Where  kjfee  for  years  is  by  his  leaje  to  have  windfalls,  yet  lie 
mt^  employ  them  to  the  benefit  and  pront  of  his  farm,  and  cznnot  fell 
orfpend  them  elfewhere ;  per  2  juftices.  Le.  49.  in  cafe  of  Lewknor 
V.  Ford. 

4*  Windfalls  do  not  appertain  to  the  office  of  a  keeper  without  pre- 
icription,  and  the  guardian  in  chivalry  (hould  not  have  them ;  for  they 
are  parcel  of  the  inheritance,  as  it  is  in  Herlackenden's  case,  4 
Rep.  Per  Croke  J.  Arg.  Ley's  Rep.  74.  Pafch.  i  Car.  in  cafe  of  Uic. 
Bifl&op  of  Chicbeiler  v.  Freeland. 

For  more  of  Wind&Us  in  General,  fee  9^flgVt(tl\tj  ^tttB%  aind 

other  proper  Titles. 


(A)  SSoOOf^ 
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(A)  moohsi, 


I.  JS  //.  8.  tp  N  ACTS,  that  underwoods  felUd  at   14  fears  ^^^^^^ 

cap.  17.  *-*  growthyor  under yfliaU  during  ^y ears  next  afiet  the  ^'^JJ-jftj! 
ao/i  olf^  April  after  their  fellings  be  trefervedfrom  deftruRion  of  tattley  tmc,  fur  noc 
vn  pain  that  the  owner  thereof  Jhau  forfeit  for  every  rood  of  land  un^  fencing  of 
fenced^  for  every  month  2^*  A^d,     Jnd  underwoods  above  i^  years  ^^cxSp- 
growth^  and  under  24,  being  fo  felled^  Jhall  during  6  years  next  after  lion  was, 
the  7,0th  of  April  after  fucb  felling  be  prefervid  as  aforejaidy  upon  the  that  it  is  w/ 

had  iMufuJ  intertfi  ut  them,  as  the  wordi  of  the  ftatnte  are-  idly,  Becaufe  it  is  (hewn  that  cer- 
tain coppices  were  cut,  hw  Jhtws  not  what  coppices  thry  nueru  3Jly,  Bcwaufe  it  is  reciicd  that  he 
Jball  forftlt  for  ev-ry  noA  3  $.  4  d.  where  it  ihould  be  for  fcvery  tood  of  land.  Bnt  it  w.is  faid 
the  parliament-roll  is  r(x>l  of  iand,  and  fo  was  the  Lift  impretlions  ;  hut  for  the  a  f«rft  exceptions 
rhe  party  was  difcharged.  Cro.  EUz.  X17.  pi.  ai.  Mich.  30  ft  31  Eliz.  in  B.  R.  Edwards  ?• 
Ifcbrwurtli.' 

Nonejhall  convert  into  pajlure  or  tillage  anyfuch  underwood  or  cop-  informati- 

piccy  containing  two  acres  or  abovcy  which  now  be  wood  or  underWoodj  on  upon 

landput  orrefervedtotheufeor  increafe  of  wood  or  underwood^  and  being  ^l^^^^Xh^^ 

two  furlongs  dijiant  from  the  hotife  of  the  owner  thereof  or  from  the  i^tiwin 

houje  whereunto  fuch  wood  doth  appertain^  on  pain  to  forfeit  40  s.for  Bucking- 

tvery  acre  fo  converted.  ^^^j^. 

fiMmJlaiutl.  After  a  verdi^  for  tlic  platntifFit  was  moved  in  artreft  of  judgment,  t.  Thati  .s  not 
ftifntifned  in  tlic  information)  th  it  the  w  6  J  was  p  owing  at  th*  time  oflbi  afl  made;  for  (6  the  words  of 
the  ftatute  niny  ami  fo  it  oxi^ht  to  he  fet  forth,  as  u]>on  the  5ih  £li£.  concerning  appfomices,  which 
lus  been  often  adjudged.  To  which  it  was  anfwered,  that  the  provifo  in  the  ftatute  is  general,  and 
not  tied  up  to  wood  growing  at  the  time  of  the  Ar\  ;  and  contra  formam  (^ntuti  fiipt>tie$  it,  if  the 
taw  were  fo,  as  in  *  Dyer  3  la.  The  Court  conceived  the  exception  fatal,  and  that  it  could  not  be 
Supplied  by  the  woixls  contra  formam  (Vatuti  9  for  they  do  hut  make  the  coflclufion  upon  the  cafe 
before  fet  forth,  and  are  tl^mrelves  no  part  of  the  cafe,  but  difcloie  the  refult  of  the  premiltesi  and 
Will  not  oTthemfdves  make  aca^e  witliAUt  fufflcient  premifTes,  which  ought  to  fet  for{h  the  law» 
as  it  is  liOon  the  ftatute.  Et  adjoroatur.  Bnt  after wariU  judgRleut  was  arreted  upon  this  excep-* 
tion.  Hard.  10;.  pi.  u  Ttin.  1657^  Morby  ▼.  CJrlin. 
•  D.3U.pl.S6v 

Ra)f'of  the  fi'rpiiures  to  he  to  the  Hvgythe  other  half  to  him  that  f  jjV^  ] 
tvillfue  for  the  fame  by  billy  plaint  y  a^ion  of  debt  or  informationy  iH  any  ^^^     ^^^ 
eflhe  king^s  courts  ojretordy  in  which  Ho  prote^ion^  wager  oflawy  or  toan  infor- 
tjfoignyjhall  be  allowed.  mation 

upon  this 
Itatucc  waSfbecaufe  by  the  ftatute  of  at  Jac.  i.  the  informition  />ught  to  b6  brought  and  tried 
i\\  the  proper  county.  But  it  was  anfvvered,that  this  is  a  nciftake ;  for  that  law  takes  place  only 
iu  fuchcaiei  where  jufliccs  of  peace,  or  of  alHfe^  have  power  by  law  to  hear  and  determine ;  hue 
by  this  id  5f  parliament,  upon  which  the  prefent  information  iv  grounded,  they  have  no  power  aC 
all ;  for  the  ^ofecutioH  is  ti'd  up  to  lourts  of  rrrord,  and  ibus  that  Uw  has  ab^ays  been  coailrued. 
Hard.  105.  pU  x;  Tiin.  1657.  Morby  v.  Urlin. 

* 

2.  13  Eliz.  cap.  25.  adds  1  years  tHore  than  the  4  years  limited 
h  35  AT-  8»  cap.  if.  for  pre/irving  the  bring  from  aeliru£tion  by 
€attle. 

For  more  of  Woods  in  general,  fee  j^rtff^  d:efJJ>'Wlalle> 

and  ouer  proper  Titles.  ' 

Vox.  XXII.  Q.q  ©Urnk. 
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•  Wreck 
or  (hip- 
wreck,  is 
an  Engliih 
-word;  in 
French 
naufrage ; 


snteeft. 


(A)  Goods  cajl  over-^board  or  wrecked.     How  they 
inancieni        ought  to    bc   Ordered^   and   to    whom  they   be^ 

Frcnctj  va-  / 

rcch;  in  La-        ^Ong. 


tin  n^ufra- 
fium,  legal- 
ly wrcc 
cum  mihs 


;5      J    w  F  Tiny  Jhif^  or  other  vejjel^  failing  to  artd  fro,  and  coafting  the 
iris,  feas,  whether  in  the  way  of  merchandizing^  er  upon  a  fijhing 

wreck  of  deftgn^  happen  by  fome  misfortune^  through  th'ip  violence  of  the  wca- 
legaii^dcr-  ^^^"^  ^^  ^""  againft  the  rocks,  and  there  to  be  (battered and  broken^ 
ftaniiing  is  be  it  in  what  coafts,  country,  or  dominion  foever,  and  the  mariners, 
applied  to     merchant  or  merchants,  or  any  ^nt  ol  ^'sxtK^  ifcape  and  conufafiU 

t/aft^L  ^^^^  ^^  ^^^^  ^'^  *^  ^^^^  ^f  ^^^  P^^^^  ^  country  where  fuch  mif- 

'Wftck  atfea  fortune  hath  happened,  ought  not  to  hinder  or  oppofe  the  faving  of 

arehy  the  as  much  of  the  Ihip  or  lading  as  may  poffibly  bc  faved  by  thofc  who 

^te  /a^/wd  ^*^^  cfcaped  as  aforc&id,  or  thofe  to  whom  the  faid  (hip  and  her  Jad- 

therefore  i"g  belong.     But  on  the  contrary,  the  krd  of  that  place  or  country 

tiicjurifdic-  oughf  by  his  own  intered,  and  by  thofe  under  his  power  and  jurif> 

''^ah^'^ot  «**^»^">  ^^  *'  ^'^'''^  and  alfifting  to  the  faid  dijirefed  mariners  and 

lo  the  lord**  merchants,  in  faving  their  Jhip  hrohn  gopds^  and  that  without  taking 

admiral,  any  thereof  from  them;  neverthelefs  there  ought  to  be  a  confidcrati- 

but  to  the  Qn  fQf  ^Q  falvers,  according  to   equity  and  a  good  confcience, 

j;iw.  »  ^"^  as  juftice  fliall  appoint,  notwithftanding  what  promifc  ia  that 

Infl.  167.  cafe  has  been  made  to  the  falvers  by  fuch  diilreifed  merchants  and 

h^firft^'  mariners,  as  is  declared  in  the  fourth  law.     And  in  cafe  any  one 

iblution^in"  ^^^^  ^^  Contrary  hereunto,  or  take  any  part  of  the  faid  goods  from 

Sir  H.  Cos-  the  (aid  poor,  diftrefled,  ruined,  and  (bip^ broken  perfons, ^^<7J^  their 

^T.^*^^''  willsy  or  without  their  confentj  the  fame  (hall  bc  exCommunicatBd 

Tceli  ^^'  ^y  the  church,  and  (hall  receive  the  pumihment  of  thieves,  unlcfs 

Pnfch.  4:?  fpeedy  reftitution  be  made ;  and  there  is  no  cu(tom  or  ftatute  what-- 

Eliz.  B.  R.  ever  that  can  proteft  him  againft  the  faid.  puijifliment.   Miege's 

E  53^  ]  ^^"^^  of  Oleron,  11.  f.  28. 

2.  When  a  (hip  or  other  vefl'el,  entring  into  an  harbour  happens  by 
misfortune  to  be  broken  and  pcri(h>  and  the  mafler^  inariuersy  an  J 
merchants  on  board  her  t^  be  drowned.^  and  the  goods  thereof  be 
driven  a(hore,  ov  f  ootid  on  the  fca^  without  being  fought  after  by 
thofe  to  ivhom  they  belongs  not  knowing  any  thing  of  the  difq/ier;  ia 
this  doleful  cafe  the  lord  of  that  place  ought  to  fend  perfons  to  fave 
the  faid  goods,  and  fuch  as  (hall  be  recovered  he  (hall  fecure,  and 
put  into  fafe  cuflody ;  which  being  done,  he  ought  to  take  care  (as 
much  as  in  him  lies)  to  give  notice  thereof  to  the  friends  or  next  of 
kin  of  the  parties  fo  drowned;  and  to  fatisfy  the  falvers  according 
10  their  pains,  not  out  of  his  own  puHe,'  but  out  of  the  goods  faved  ^ 
and  the  remainder  (hall  be  left  wholly  to  the  (aid  lord's  cuftody  for 
the  fpace  of  one  year,  and  if  in/that  time  they  to  whom  the  (aid  goods 

did 


did  appertain  do  not  appear  and  claim  the  fame,  the  year  Icing  fully 
expiredy  the  faid  lord  Jhall  puUickly  fell  zsxi  difpofe  of  the  faid  goods 
(unlefs  he  plieafe  to  ftay  a  longer  time)  to  fuch  as  fliall  bid  moft  ; 
and  the  moneys  proceeding  of  the  falc  thereof  fliall  be  converted  to 
pious  and  charitable  ufes^  as  in  relieving  the  poor,  in  providing  mar- 
riages for  poor  maids,  and  doing  therewith  fuch  other  works  of  piety 
and  charity  as  is  agreeable  to  reafon  and  a  good  coiifcience.  And  if 
the  faid  lord  fliould  affumc  the  faid  goods,  either  in  whole  or  in 
part,  unto  himfelf,  he  fliall  by  fo  doing  incur  the  curfc  or  malediftion 
c£  our  mother  the  holy  church,  with  the  aforefaid  penalties,  without 
ever  obtaining  rem iilion,  unlefs  he  make  fatisfaSion.  Miege's  Law 
of  Oleron,  lo.  f.  29. 

3.  If  a  fliip  hapi^en  to  be  loft,  either  by  ftriking  on  fome  rock  or 
running  a-grotind,  and  the  mariners  thinking  to  fave  their  lives, 
fwim  to  thejhore^  and  come  thither  half  drowned^  in  expeftation  of 
help;  and  whereas  it  fometimcs  happens,  that  in  many  places 
they  meet  with  people  more  inhumane,  barbarous,  and  cruel  than 
mad  dogs,  who  to  get  their  moneys,  their  cloaths,  and  other  goods, 
do  murder  and  deftroy  the  poor  dijlrefj'ed  mariners  \  in  this  cafe  the 
lord  of  the  country  ought  to  execute  juftice  on  fuch  malefadors, 
and  to  punifli  them  in  their  bodies  and  goods.  They  fliall  be 
plunged  into  the  fea,  until  they  be  half  dead,  then  being  drawn 
forth  out  of  the  fed,  they  fliall  be  ftoned,  or  knocked  down,  as  they 
would  do  to  a  wolf  or  a  mad  dog,  Miege's  Laws  of  Oleron,  x  i. 
t  30. 

4*  When  lijhip  being  under  faily  or  riding  at  anchor  in  any  road, 
is' overtaken  by  fo  violent  ajlorm  that  it  is  thought  expedient,  for  the 
lightning  of  the  fliip,  to  caft  part  of  the  lading  overboard  \  and  that 
part  of  the  goods  are  thrown  overboard,  in  order  to  prefervc  the  fliip, 
the  men  thereof,  and  the  reft  of  the  lading ;  it  is  to  be  underftood, 
that  the  faid  goodsy  fo  caft  overboard,  do  become  his  that  canfirji  pof- 
feft  himfelf  thereof  and  carry  them  away,  provided  the  merchantSy 
mafter,  or  mariners,  (which  muft  be  firft  known  and  underftood) 
did  caft  the  faid  goods  overboard.,  without  any  hope  or  likely  hood  of  ever 
recovering  them  again^  andfo  give  them  over  as  utterly  loft  and  for- 
iaken,  without  ever  making  any  purfuit  after  them ;  in  which  cafe  only 
the  firft  occupant  becomes  the  lawful  proprietor  thereof.  Miege's 
Law  of  Oleron,  it.  C  31. 

5.  When  a  fhip  or  other  veflel  has  cafi  overboard feveral  goods 
and  merchandize,  it  is  to  be  fuppofed  the  faid  goods  were  locked  up, 
and  made  faft  in  chefts ;  and  if  they  be  books,  that  they  are  fo  well 
fecured  and  fo  well  conditioned^  that  they  may  not  be  ciamnified  by^ 
ialr-water ;  in  fuch  cafes  it  is  apparent,  that  they  who  did  caft  fuch 
goods  over-board  do  ftill  retain  an  intention,  hope,  and  defire  of  re- 
covering the  fame*  And  therefore  whoever  fliall  happen  to  find 
fuch  things  fliall  be  bound  to  make  re/fitution  thereof,  to  him  that 

fliall  make  a  legal  purfuit  after  them ;  or  at  leaft  to  employ  them  in  f  r  qg  T 
charitable  ufcs,  according  to  a  good  confcience,    Miege's  Laws  of  L  ^^^  J 
Oleron,  II.  f.  32. 

6.  The  ctiftom  of  the  country  is  to  be  obierved  in  all  things  found 
iy'tbefea-Jidij  which  havt  hun  formerly  in  thtpoffef^n  offom€  body 
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er  other;  fuch  as  wintSj  eils^  and  ether  mirchanMze^  alAough  Atf 
have  been  cad  overboard,  and  left  by  the  merchants,  and  fo  ought 
to  appertain  to  him  that  iirft  finds  the  iame.  But  {^ there  be  a  pre- 
fumption  that  tbefe  goods  helongtdtofomejhip  that  perijhed^  then  nei«> 
ther  the  lord  nor  the  finder  ought  to  take  any  thing  thereof,  fo  as  to 
convert  it  to  their  own  ufe;  but  they  ought  to  do  therewith  att 
aforefaid,  that  is  to  do  good  to  poor  people }  otberwiie  they  (ball 
incur  the  judgments  of  God.  Miege's  Laws  of  Olcron,  I2« 
f.  4i» 

7.  If  a  vefTel  by  ftrefs  of  weather  he  forced  to  cut  her  cables  by  the 
end,  fo  as  to  leave  behind  her  bodi  ner  cables  and  anchors,  and 
make  to  fea  as  pleafe  the  wind  and  weather ;  in  fuch  cafe  the  faid 
cables  and  anchors  ought  not  to  be  as  loft  to  the  faid  veflel,  if  there 
''  were  any  buoy  at  them ;  and  fuch  as  fifh  for  them  are  bound  to  re- 

llore  them,  if  they  know  to  whom  \  but  withal  they  ought  to  be 
paid  for  their  pains,  according  to  juftice  and  equity,  Afid  in  cafe 
they  do  not  know  who  to  reftore  them  to,  the  lord  of  the  place 
fhall  take  his  fhare,  and  the  (alvers  theirs;  for  it  has  been  or- 
dained, that  every  majier  qI  a  (hip  caufe  to  be  ingraven,  oxfet  upon 
the  buoys  thereof ^  his  own  name^  or  the  name  of  bis  Jbip^  or  of  the 
fort  or  haven  whereof  Jhe  is  \  which,  mufl  needs  prevent  great  in- 
conveniences, and  be  of  great  advantage  to  many  \  infomuch  that 
he  who  left  his  anchor  in  the  morning,  may  poffibly  recover  it  again 
by  night ;  and  fuch  as  (hall  detain  it  from  him  (hall  be  counted 
no  better  than  thieves  and  pirates,    Miege's  Laws  of  Olcron,  12. 

£43-  . 

But  this  it         8.  When  a  fhipor  other  veflel  has  the  misibrtune  to  be  wrecked^ 

to  bt  unJiT*  and  perifh,  in  that  cafe  the  broken  pieces  of  the  Jhip^  as  well  as  the 

"a^*"^^  1  ^^'V  thereof,  ought  to  be  refer  ved  and  kept  infafetyfor  them  to  whom 

that  haibnu  tt  btlonged brforc  the  Jhipwrcck^  any  cuftom  to  the  contrary  notwith- 

proaijtdr^b*  ftandtng.    And  all  partakers,  abettors,  or  contrivers  ia  the  (aid 

r"^  *?!?'*'  wr^ck,  if  they  be  bimops,  prelates,  or  clerks,  they  ought  to  be  dc- 

>wh<^e  ma.  pofed  and  deprived  of  their  benefices  refpe£tively ;  and  if  they  be 

linenar*  laymen,  thtj  a(e  to  incur  the  penalties  aforelaid*    Miege's  Laws  of 

not  pintcti  Oleron,  12,13.  f.  '44. 
left-rovers*  »      *    •#       -r-r 

•r  enemiet  to  our  holy  cacHolick  faith ;  for  in  this  cafe  one  may  make  a  prey  of  fuch  people, 

and  4efpoil  thera  of  their  so<'<^  without  any  puniihmeiit  for  Co  Uoios.    Miege's  Laws  of  OIeroD» 

13.C4S, 

Many  have  g.  Wejhn.  I.  3  JP.  I.  cap^  4.  Concerning  wrecks  tf  the  fea^  it  is 
whM  Che  ^if^^^  ^^^^  where  a  ♦  man^  a  dog^  or  a  cat^  efcape  quick  out  of  the 
j-DHBuniii  law   Jhip^  that  fuch  /hip  nor  bargCy  nor  any  thing  within  them^  ftnsll  be  ad- 

%va«  before  judged  Wreck  i 
xhft  makins 

of  thii  ftatoCe ;  an«l  fome  have  holden  that  the  common  1.tw  was,  that  the  goods  wrecked  upon  rh« 
fea  were  forfeited  to  the  kinst  and  that  they  be  foiieiied  alfu  fiace  the  flatute*  unlef«  ihey  be 
laved  by  following  this  ftatute.  To  this  )  aiilwer  with  Macrobius,  multa  ignoramus,  tyam  nobis 
aOQ  laterent,  f\  veterum  leAio  nobis  elfet  familiaris ;  fur  Bra^on,  who  wrote  before  this  ftatute, 
proves  that  tbit  «9  is  but  a  dttletation  of  the  ibmman  Uw.  a  Inlt.  ]66»  cites  Bra^l.  li.  3.  fo.  iao« 
Brit,  fa  7.  26.  85.  Flee  lii.  z.  cap.  \u  and  a  luft.  167.  cites  Mirr.  cap.  i-  f.  13^  and  cap.  y  f,  de 
Wrecks. 

*  Albeit  the  Mirror  wrote  after  this  fiatute.  yet  be  wrote  of  the  ancient  laws  before  the  Cmiei 
and  is  more  large  than  the  words  of  the  aA ;  for  therein  is  named  only  of  a  man^  a  doff  madm  fas^ 
that  efcapes  alive  t  and  th  s  a  ithor  fpeaks  generally  of  any  htafit  baivk,  or  tUr  living  ihimg  \  fo  aa 
hi  Lurfues  not  this  a£t,  tut  tieats  ot  the  common  law.  a  Inft.  1671^-5  Rep.  <o7«  b.  S.  P.  in  Sir 

'  H.  Cod; 
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H.  Conftab1e*s  cafe.— Ami  thisftatate  being  but  declaratory  of  the  common  law,  if^cfc  3  iftjliv*ces 
are  put  huifw  txnmp1^\  for  befides  thcfc  two  kind  of  bcafts,  aJl  other  hearts,  /?>W»,  ^Vrfx,  Ltwki^ 
and  otbtr  iivntg  things  are  tuHierflaxif  whenhy  the  ownership  or  property  of  the  {ootls  may  be  known* 
And  Bradton  yet  goes  farther,  fi  eertmjigna  afpofita  fueriat  mrcil^us,  &  aliis  rebus,  &c.  2  Inft.  iSj, 
168. 

Altliottgh  this  llatute  (peaki  only  of  a  wreck,  yet  it  extendt  to  \  f*'Jam^  jetfant^  and  lagan.  2  XxHtm 
167. 

*  t  Flotfam  is  when  a  fliip  is  fimk,  or  other^ytfe  perifhed,  and  the  goods  float  upon  the  Tea.  Jetfam 
U  when  the  (hip  is  in  danger  of  finking,  :(nd  for  difburtliening  the  ihip  the  goods  are  cafl  into  the  fea« 
and  notwithibuiding  this  the  flup  afterwards  periflies.  La^an  (or  rather  ligan)  is  when  the  goods 
are  fo  cad  into  the  fea,  and  the  (hip  afterwards  psrt(hes,  and  the  goods  are  fo  ponderous  that  they 
fmk  to  the  bottom,  but  the  mariners,  with  intent  \o  get  them  again,  fallen  to  them  a  bnoy  or  cork, 
or  other  fuch  thing  as  will  not  fmk,  fo  that  by  fuch  meann  they  may  find  them  again,  and  it  is  cal- 
led ligan  a  ligando ;  and  none  of  thofe  goods  which  are  called  jetfam>  ftocfam,  or  lagan,  are  called 
wreck  fo  long  as  they  remain  in  or  upon  the  fea ;  htit  if  any  of  them  are  drove  tir  the  land  by  the 
fea,  then  they  (hall  be  faid  wreck ;  fp  that  flutfam,  jetfam,  and  lagan  pafs  by  the  grant  of  wrccJ^.  5 
Rep*  ^^^*  ^  ^*  Pafch. 43  Eliz.  B.  R.  Sir  H.  Conflable's  ci^fe. 

The  r<w(/rwi«»r/orf  originally  virttk  'mm  given  to  the  crown,  flood  upon  2  main  ftiaxiihs  of  the  com* 
mon  law,  xft.  That  the  property  of  all  goodi  what  foever  mad  hein  fome  perfon.  idly.  That  fuch 
goods  as  no  fubjeA  can  claim  any  property  in,  do  belong  to  the  king  by  his  prerogative  ^  as  treafure 
trove,  ftrays,  wreck  of  the  fea,  and  otiiers)  becaufe  of  ancient  time,  when  the  art  of  navigation 
was  not  fo  perfeA,  nor  trade  of  merchandize  grown  tQ  fuch  perfeAinu  as  now  i^is,  it  was  a  matter 
of  grent  difiicuUy  to  be  proved  in  wliom  the  prdpttty 'Af  g'6fHl§  ui^ked  at  fea  was.  Others  have 
yielded  another  reafon,  that  the  king  bf  oldcuftom  of  tli«  rf|j||m,'a%  \fH^  of  (he  narrow  iea,-U  bound 
to  fcour  the  fea  of  the  pirates,  xa^  petty  robbers  of  tjie  fea;  and  fo  if  is  read  pf  that  nhble-king 
Edgar,  that  he  would  twice  in  the  year  fcour  the  fea  of  fuch  pirates,  tec  and  becaufe  that  eould 
not  be  done  without  great  charge,  the  law  gave  unto  biip  fuch'soodi^  arbe  wreck Al  upeitthe  iea, 
towards  the  charge.  2  Inft.  167. 

VsLjfhib  be  ready  to  perijh,  and  all  tht  men  therein,  for  Cife.gilar4  of  tlieir  lives,  imv^tkt  Jhip  %  «ad 
after  the  iovijSLcnJbip  petijhesi  if  any  of  the  men  be  faved,  and  comi  to  land,  the  goods  are  not  loftt 
a  Inft.  167.  .',..»  'f  ■  '    V 

If  Tijhip  on  the  fea  Upurfucd  with  enemirSf  and  the  mtn  for  fafe  guard  of  their  Xxvesfgrfah  tbtjbip^ 
and  the  enemies  take  the  Jhip,2\\^i^\  her  of  her  goods  and  t^cV\tt  and  turn  her  intt  Jed  \  by  the  wea« 
yiMVjhe  is  raft  «it  /oiu/,  wbtre  her  men  arrived;  it  wa^refoCvod  hy  alt  the  fudges  Of  En^nd,  thlt  the 
Ihip  was  no  wreck  nor  loft.  2 Inft.  167.  cites  5  R.  2.  Fifl&lake's  cafe.  \  ^t  ^aq\ 

But  the  goods  Jhall  be  faved  and  kept  by  view  oftheJheriff\  c^roner^  y^  if  th« 

er  the  king's  bailiffs  and  delivered  into  the  hands  of  fuch  as  are  of  the  goods  b* 

town^  where  the  goods  were  found.  \  ^^"'JT** 

^  7  feil  fucli  goo<!s  within  the  year  lead  tbey  (hould  peri(h,  and  nothing  he  saade  of  them  ;  tn4 
tlteiefore  f^r  ncerffity  (which  is  excepted  out  of  law)  the  fale  in  tliat  cafe  is  good  within  the  yeac* 
2  Inft.  t6S. 

So  thatifanyfuefor  thofe  goods^  and  after  prove  that  they  were  his^  IThertgtois 
or  perifhed  in  his  keeping^  within  a  year  and  a  day^  they  jhall  be  re*  arttakmat 
Jhred  to  them  without  delay^  f  ^»^  i^"^'  they  fhall  remain  to  the  kingy  ^^^^^^ 
and  befeifed  by  thefheriffs  coroners^  and  bailiffs^  and  fhall  be  delivered  vwner  wgU 
to  them  of  the  town  which  Jhall  anfwer  before  tbejujlias  of  the  wreck  '•  maktprt/ 
ielonging  to  the  king.  f^^^r^^ 

the  y^ar  and  day  after  the  taking,  and  otherwiie  he  (hall  not  re-bive  them ;  per  Nottinghjtiu  Br* 
Wreck,  pi.  u  cites  35  H.  6.  27. 

Yet  if  the  owner  dies  witbin  the  year,  his  extcntors  nr  adminiftratOTS  May  make  proof,  for  that  thil  3i8t 
is  but  a  declaration  »f  the  common  law.  2  Inil.  i6g. 

*  This  year  and  day  (ball  be  aeeoantedfrom  thefeifure  made  as  wreck,  for  that  is  the  thing  where* 
of  the  owner  may  take  the  belt  notice.  2  In(t  168^—5  Rep.  107,  b.  S.  P.  in  Sir  H.  Cots t  tab  li's 
cafe;  for  though  the  property  is  in  law  veiled  in  the  lord  before  feifure,yet  till  the  lord  does  feife 
^d  takes  it  Into  his  a^ual  pofielBon  it  Is  not  notorious  who  the  perfon  is  that  claims  the  wreck* 
nor  to  whom  the  owner  muft  refort  to  make  his  claim,  and  to  (hew  his  proofs. 

Bnt  if  the  kinfs  goods  be  wrecked  and  cad  upon  ground  wliere  a  f\ibjf  <5l  has  wreck  of  the  fea,  wh« 
feifes  the  fame,  the  king  may  muke  bis  troofs  at  any  time  when  he  will,  and  is  not  confined  to  a  year 
^d  a  day,  as  the  fqbje6l  is.  %  InH,  i68.— —  S.  P.  for  nullum  tempos  occuirit  regi.  Br.  Wreck,  pU 
t,  cites  U  H.  6.  27* 

Now  It  the  goods  or  mtrebamfzes  fo  ca(l  upon  the  land4>e  not  feifcd,  as  is  afov6(aid,  but  $akm 
^o]  bjtctum  wtvig-dqtn  mf  kmmt  the  party  may  liavc  a  ctmmjsm  of  ^w  md  ttnmmtr  ta  eejuire  of 
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them  iliat  did  the  trefpafs,  and  to  hear  and  determine  the  fame,  and  to  nuke  rc(>:ttttion  totS 

ptity.     a  Inft.  i68. S.  P.  and  a  wri:  to  the  flifnff  to  return  the  probos  &  legale  homicea 

V.  N.  B.  H2.*(C) 5  Rep.  107  b.  108.  a.  in  Sir  H.  Conftable's  cafe.  If  the  wreck  be- 
longs to  the  king  the  p^^rty  may  have  fuch  a  commifliun,  for  no  proof  is  tllouaSlc  by  bw  hiiHHt 
\-erdi6l  of  iz  men  ;  and  if  the  wreck  belong  to  anotlicr  than  to  the  king,  then  if  the  owner  canD-t 
latisfy  him  who  claims  them  as  wreck  by  W\%  mark  or  cocket,  or  the  book  of  cu(Voms,  or  He  tei- 
timt/ny  of  honeft  men,  then  the  owner  may  have  fuch  commiffi:in,  or  he  may  brmg  his  aft.onat 
common  law  and  prove  it  by  verdict  of  a  jury,  and  if  the  commiffion  be  awaided,  or  thcidlionbe 
rnfumenced  witliin  the  year  and  day,  though  the  vcfdi«a  be  given  for  him  aft^r  the  year,  it  i&  faf- 
ficient. 

f  That  is,  it  (hall  not  bf  tried  In  the  ndihi-al  court,  Iji  l-sfo'e  fbc  kuig*l  jufilces  at  the  COmmoD  bxr, 
bjcaufe  the  wreck  is  ever  caA  ui)on  the  land     2  Iiid.  168. 

r  C4.I  1  ^''^  tt'/vr^  wreck  belongeih  to  another  than  to.  the  king^  hejlaS 
yr\\^        have  it  in  like  manner* 

m.iy  ^Icn^  toibejxbjt^  either  by  gr.vtt  from  the  kinjj,  or  by ^"ffcr^tion.    1  In(V.  r6?. 

Of  ancient  time  wreck  of  the  fc^  and  other  cafnaltic?,  as  treaUire-trove  in  the  land,  ftrays  an^ 
the  like,  were  primi  inventoris  quafi  totiiis  populi,  fed  poftca  ad  rer;em  tranfiata  ftierunt  quw  nm 
modo  torius  populi,  led  reipuhlicae  eciam  caput  ed  ;  but  if  treafure  be  found  in  the  fea  the  muia 
fhdll  have  it  at  this  day.    a  Infl.  x68. 

Which  is  to       ^ft^  he  that  cthertuife  doth'^  and  thereof  he  attainted^  jhcll  k 

be  under-     awarded  to  prifon  and  make  fine  at  the  kin£*s  wilL  and  Jhatl  yield  da^ 

ilood,that     «^^,-^;/;    '^  -^  ^  i>  1         j        j 

ihc  king's      f"^i"^{/9' 

Jiifticcs  before  whom  the  party  is  attainted,  (hall  fet  the  fine  j  ct  non  dominxis  rex  per  fc  in  camcri 

Tia,  nee  aliter  coram  fe,  oifi  per  julliciarios  fuos,  &  hxc  eil  voluntas  regi.^  viz.  per  jufticbilos  k 

legem  fuani^umim  eft  dicere.    s  Inft.  168. 

jfnd  if  a  bailiff' do  ity  and  it  he  difallozved  hy  the  lordj  and  the  hri 

will  not  pretend  any  title  thereunto^  the  bailifffjlhall  aufwer-i  if  ^^  ^^'^^ 

whereof 'j  and  if  he  have  not  whereof  the  lordjhalt  deliver  bn  haiiifs 

body  to  the  king, 

Atcbmmon       10,  In  an  information  for  landing  goods  without  paying  or  agree- 

wreck  was   ^"2  '^^  '^'  ciiftom\  the  defendant  pleaded  that  the  goods  were  wreck 

wholly  the    and  caft  upon  the  land  of  C.  who  had  wreck  of  ica  appurtenant  to 

thing's  fo       his  manor  adjoining  to  the  fea,  and  that  C  feifed  them  and  fold  them 

could^not     ^^  ^^  defendant  and  fi>  juftified.     Qj^iaere  if  the  juftification  be 

then  be        good  ?  Mo.  224.  pi.  365.  Mich.  28  h  2<)  Eliz.  in  the  Exchequer, 

ciiargeabie    Saundcrs's  cafe. 

with  cuf- 

tom  and  by  fl:atute  W.  x.  cap.  4.  where  wreck  belongs  to  another  than  the  king,  be  Ihall  ban  it 

in  like  manner,  that  is,  as  the  king  has  his.    Vaugh.  764.    Shepherd  v.  Gofaold. 

The  words  of  the  ftacute  of  la  Car.  a.  cip.  4.  of  tunnage  and  poundage  grouted  to  the  ki2i^>3T« 
of  alt  mercbattJiaieSfJ^c  to  h  imported^  f^c  into  the  kingdom  of  Fnvltmd^  &*f .  by  wjv  of  murxh^adizt  d 
fiich  a  value,  &c.  -Per  Vaujh.  Ch.  J.  in  delivering  the  opinion  of  the  court,  by  the  fc  wonls 
wreck  imported,  and  DOt  im^.orted  as  merchandize,  is  not  to  pay  the  king's  fubddy  ;  and  ju(i;* 
ment  accordingly*  Vaugh.  160,  x68,  j7o>  Hill.  23  Sc  24  Car.  a.  C.  B.  Sbcppard  v.  Gc^nold  k 
:il"— — — Moljuy  fjS.  (8th.  edit.)  lib.  2.  cap.  5.  f.  9.  fays,  that  in  the  like  cafe  n  all  circumfta-'ccs 
Hill.  6  W.  3.  C.  B.  between  Power  and  Sir  Wm.  Portman,  the  judgaei,  and  more  parttcuUiiy 
Trcby  Ch.  J.  feemed  to  be  of  opinion  that  goods  wrecked  or  flotfam  (hould  pay  cuih>pi.— "^ 
Ld.  Raym.  Rep.  388.  Mich.  Jo  W.  3.  Anon,  fays,  that  mention  being  made  that  this  poiox  ba^ 
been  argued  3  or  4  times  in  C.  B.  in  the  cife  of  Sir  Wm.  Courtney  v.  Bower  he  faid  that  he  wouU 
nnt  h  ive  fuftiered  more  tlian  one  argument  if  it  had  been  in  B.  R.  and  tliat  pro  forma  tantum :  vi 
that  ahv.iys  fmce  the  cafe  of  Shephard  v.  Gofnold,  Vaugh*  159.  it  had  never  been  a  doobtybotthtf 
Vrieck  fbould  not  pay  cuftom.-  Ld.  Raym.  Rep.  501.  S.  C.  of  Coohtnky  v.  Bowt^ 

hiving  been  adjudged  in  C.  B«  by  3  J.  that  no  cuftoms  ougbt'to  be  paid  contra  to  the  opinion  d 
1  rt'by  Ch.  J.  a  writ  of  error  was  brought  in  B.  R.  and  judgment  a£i'med  without  gtber  rcafa 
g :  ven  by  the  Court  than  the  authority  of  that  cafe  in  Vaugh. 

II.  Goods  cajl  into  the  fea  to  unburthen  a  fliip  in  a  ftoniHaDd 
n^Vit  intended  for  merchandize^  arc  wreck  when  caft  on  the  fliore 

witbea 
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,xviilout  any  fljipwreck.    Per  Vaughan  Ch.  J.  Vaugh.  i68.  Hill. 
23  &  24  Car.  2.  C.  B.  in  cafe  of  Shepherd  v.  Gofnold  &  al*. 

12.  Dereli^  goods^  viz.  deferted  by  the  qwncrs  and  caft  into  the 
Tea,  which  happens  upon  various  occafions,  as  coming  from  infedled 
towns  and  placesyand  for  many  other  refpedh,  will  be  wreck,  if  caft 
on  fliore  afterwards,  though  never  purpofcd  for  nierchandife ;  but 
goods  caft  overboard  to  lighten  a  Jhip  arc  not  by  Braclon,  nor  from 
him  in  Sir  H.  Constable's  Case  cdeemed  dereli£t  goods; 
which  is  a  qucftion  not  thoroughly  examined ;  fi  autem  ea  mente,  ut 
nolit  efTc  dominus,  aliud  erit  per  Bra6t.  By  Vaugh.  Ch.  J.  i68. 
in  cafe  of  Shepherd  v.  Gofnold  &  al*. 

13.  In  trover  tor  an  anchor,  &c.  a  fpecial  verdifl  found  that  the   Rut  where 
plaintiff  was  poflfefled  of  this  anchor,  &c.  and  that  the  manor  of  M.  2"  i^^xon 
adjoins  to  the  fea,  and  that  the  cujlom  of  the  manor  is,  that  ifanyjhip  I^r^„„ht 
or  ho2Lt  failing  or  floating' on  thefeaflrike  upon  the  foil  of  the  fqid  mO'*  upooalikij 
horfo  that  it  '^  per ijhes^  though  it  be  not  wreck^yet  the  beft  anchor  and  tuft  im,  th€ 
eable  belong  to  the  hrd^  and  that  thejhip  to  which  this  anchor,  &c.  be-  f^^f^^i,"' 
Jongedy?r«r^  ubon  the  foil  of  the  manor  ^  adtunc  Iff  ibidem  periit^  but  that  the  ' 
that  the  men  In  it  tuerefaved^  and  that  the  defendant  fcifed  Ae  anchor  Lds.  of  the 
and  cable  to  the  ufe  of  the  lord;  adjudged  that  this  cuftom  is  void,  »^y^/».»' ^^^_« 

r-i_'-i       •!  /•*•''     *?T^i_  i-  ufca  m  cafe 

I  It  bcmgj  ivttbout  any  conftderattm.     I  he  reporter  fays,  note,  no  of  wreck  of 

cuftom  of  falvage'is  found.     3  Lev.  85.  Hill.  34  Car.  2.  C.  B«  amy  (hip 
Gccrc  V.  Burkenfliam.  caftnpon 

the  manor 
there  inter  fluxum  &  refluxuro  maris  /o  take  care  of  the  Jtck  and  wounJed^  taut  of  ba^ial  of  tin  d^ntt^ 
cmH  to  prtfet-vfi  tbi  ^oa^ii  e^iji  tbtre^for  the  vft  oftbc  prcptittors,  and  in' conjtiltruiioit. iha fof  to  Live  the  htft 
anchor  anthalU  of  the  fhip  (o  caft  there,  aiid  that  ihip  heing  wrecked  and  caft  upon  the  ma* 
nor,  the  deferu!a»t  as  fervant  of  the  lord  took  the  .mclior  and  cable  in  the  declaraiion  mtsi^ 
toned;  th  m^h  it  wis  r:hjrdc%  that  this  is  no  more  than  common  charity  obliges  the  lord  to 
do,  vet  Powcl  and  Koiikiliv,  the  only  jufticcs  then  in  cuurt,  were  of  opinioti  that  fuch  cuf- 
tom 1%  not  »nrc;HonAhle,  i:  lieing  for  cncourni;ement  and  fafety  of. navigation ;  fed  adjorn;.tur. 
But  afterwards  it  wns  adi  jdged  for  the  defendant.  3  Lev.  307.  Trin*  3  W  &  M,.  in  C.  B-  Simpi 
foti  V.  Biihwood.  *r  CA2.1 

.14.  Wreck  may  be  claimed  by  prefcriptiony  and  may  belong  to  the  ^^*  Raym. 
Lord  High  Admiral  by  prefcription,  for  it  is  an  ancient  oflSce  time  fj\^^,""' 
whereof,  &c.  per  Holt  CJh.   T.     And  iaid  he  made  no  doubt  but  s.  P.  ac- 
wreclc  belonged  to  the  admiral  about  the  cinque  ports  and  fuch  places  coniinslyin 
where  he  was  moft  converfant  in  ancient  time.     12  Mod,  260.  ^*  ^* 
Hill.  1 1  W.  3.  in  cafe  of  Wiggan  v.  Branthwaite. 

15.  if  a  man,  either  by  grant  or  prefcription,  has  right  to  a 
wreck  thrown  upon  another  man's  land^  of  neceflary  confequence  he 
has  a  right  to  a  way  over  the  fame  land  to  take  it.  And  the  very 
poffeffwn  of  the  wreck  is  in  him  tliat  has  fuch  right  before  anyfeifure* 
Originally  all  wrecks  were  in  the  crown,  and  the  kmg  has  a  right 
to  a  way  over  any  man's  ground  for  his  wreck,  and  the  fame  privi- 
lege goes  to  grantee  thereof;  per  Cur.  6  Mod.  149.  Pafch.  3  Ann. 
B.  R.  Anon. 

16.  It  feems  that  the  taking  of  wreck  htfore  feifure  can  not  htfe^ 
lony^  becaufe  no  one  has  property  of  the  goods  at  the  time  of  the 
taking.  Hawk.  Pi.  C.  93.  cap.  33.  f,  24.  iays  it  feems  agreed. 


Q^q  4  (B)  Pleadings. 
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(B)     Pkadings. 

Sfaman  i.  CTiRESPASS  of  taking  good^  vi  (ff  arms^  the  diftnianf 
has  wreck  A  ju/fified  in  jure  uxoris^  that  he  is  feijed  in  jure   i|xoris   cf 

fcrtption,or  '^  manor  pfD.and  that  the  anceftors  of  thefeme^  and  all  thofe  wbo/i 

by  Che  i/late  tbey  have  in  the  mamr^  have  hqdtvreck  de  mere  there  time  <iut  ^ 

king's  mind^  and  ajhip  was  wrecked^  and  came  into  the  fame  manor  with  the 

andVoods  goods^  Uc.  and  the  plaintiff  as  lord  of  the  hundrfd  there  ^?ould  bavt 

are  wreck-  carried  them  away^  and  the  defendant  would  notfuffer  him^  judgment^ 

r  A^^  d '^  ^^'  ^^^  *^**^  joined  upon  the  prefcription,  ana  it  was  admitted  that 

another"  ^  "'^  may  prefcribe  in  wreck,  ai)d  {haft  have  it  by  prefcription  with^ 

lakes  theqn  out  charter  of  the  king ;  per  Hank.  The  one  pr  the  other  (hall  not  have 

•^y^y**^®  wreck  J  for  thcjr  have  not  (hewn  charter  pf  grant  of  allpwance  m, 

Xreck^ail  ^^ »  Skrene  iaid,  Pcrad venture  the  eyre  has  not  \ipexi  there.    Per 

haveaaion  Thim,  Men  have  had  feveral  points  of  franchife  in  England  without 

of  trefpafs  allowance  in  eyre.  Per  Hank.  Wreck  cannot  be  parcel  of  a  hundred  i 

annis  ^nd  ^^^^^^  ^^id,  We  do  not  claim  it  as  parcel,  but  that  the  lords  of  the 

this  without  hundred  have  had  wreck  there  time  out  of  mind  by  prefcription* 

any  feifure  and  after  ifiue  was  joined  upon  the  prefcription.     Pf .  Wrepk>  pL  i. 

g-/."-.  cites  ,  H.  4- 16.  - 

^  91.  (D)  and  in  the  new  notes  there  (d)  it  is  faid»  that  if  is  fo  in<he  king's  cafe,  and  cites  14  E. 
a.    Trefpafs  326. 
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2.  In  trefpafi  the  itfcnimt jujlifiedfor  wreck  by  prefcription,  die 
plaintiff  (aid,  that  de  fon  tort  dememe  abfque  hoc  that  it  was  wrecks 
and  it  was  admitted  for  a  good  plea  without  making  title ;  quod  nota. 
Br.  De  fon  Tort,  pi.  38.  cites  9  E.  4.  22. 
Br  Tref-  3.  Trefpafe  of  goods  taken,  fcilicet  i  butts  pf  ^vine,  the  defen^ 

^%ll  cftes  ^^^  ^^^^'  ^^  ^^  '^  ^^^^  of  the  manor  of  1).  and  that  he  and  all  thojk 
5.  C,  yjhofe  eftate^  &fr.  have  had  wreck  within  the  fame  manor  time  out  of 
mndj  and  the  fame  butts  were  in  aJhip  on  the  highfeasj  which  Jbip 
was  drownedy  and  by  the  re-flowing  of  the  water  the  butts  were  ceefk 
upon  his  manor^  and  he^fook  them  as  wreck^  ice,  and  the  defendant  wa^ 
compelled  to  ^ive  colour^  and  fo  he  did.  Br.  Prefcripdon,  pi.  32^ 
cites  9  £.  4.  22. ' 

Y^rmore  of  Wreck  in  General,  fee  Coiirt  Of  2innitalft» 

and  other  proper  Titles. 
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mnt  •^^*- 


a  for  mA 
letter  or 

epiftle 
fromrfM 

(A)     Writ  Necefary  in  what  Cafes,    ^nd  what  !'„'"i^'^* 
mufi  be  done  by  iVrit^  or  may  be  by  Billt  Com-  parchment 

*  fx*  o^  iciieu  with 

million  9  csrr.  hisfeai,<h. 

re^ed  to 

f  •    T^l  L  Liothe  king  inafmuch  as  the  plaintiff  and  J.  N,  were  at  offiwlvlST 

•'^  i^/  in  fuch  adion,  and  the  defendant  men /heriff  kept  them  uiftcr,or 
ly  commandment  of  the  court j  andhe  Juffered  them  to  eat  anddrink^  by  ^^  ^"^^ 
which  he  loji  their  verdi^j  addamnuniy  &c.  and  the  king  fent  it  to  the  fait  of  the 
Juftices  of  bank  quod  faciant  redhim,  &c«  and  venire  facias  ijfued  king  him. 
eigainflthe  Jheriff.    Br.  Bille,  pi.  40.  cites  24  E.  3. 4.  ^J^f  o«"  ^ 

"^  the  coiD* 

pUint  or  f»it  of  other  fubjedl  commaniling  or  authorizing  fomethins  contained  in  the  faid  letter 
to  be  done  frr  the  reafon  briefly  in  this  letter  exprefifed,  which  is  to  be  UiTculTed  in  tome  court  t£ 
the  kins  by  th^  lav*    Tl^eloal's  Dig.  of  Writs,  lib.  i.  cap.  i.  f.  4 

2.  Bill  $f  trefpafs  in  C,  S»  for  the  king  and  the  parly^  that  where 
he  was  conung\towards  the  court  to  make  his  defence  of  certain  land^ 
the  defendant  met  with  him  with^is  charters  the  lafi  term^  with  others 
unknown^  fuch  a  day  and  year  in  Z>.  in  the  county  of  N,  and  ajfaubed 
and  heat  htm^  andmenacedhim  of  life  andofmembet^Jo  that  he  dared  not 
approach^  but  with  great  force^  to  his  excej/lve  cofis  in  contemptum  re-* 
gisj  contra  pacem  tsf  ad  damnum^  &c.  FiQi  demanded  judgment^  if 
of  this  trefpiafs  in  another  county  ought  to  be  fued  by  writ,  and  not 
by  bill.  Per  Greene,  the  king  is  party,  and  he  comes  by  command 
of  the  king,  and  fo  defpight  to  the  king ;  and  bid  him  anfwer ;  Fi(h 
faid,hedidnowron2.  Per  Mowbray,  this  is  no  anfwer }  for  if  others 

idid  by  his  commandment,  you  fhall  anfwer.     Wherefore  he  faid,  [  544  ] 
fiot  guilty*    fir.  Bill,  pi.  ^o.  cites  30  Aif.  14. 

3.  34  £.  3.  cap*  8.  yr  I.  enaSs,  that  in  every  tlea^  whereof  the  Kote,ti7 
inqiieft  ofajfue  doth  pafs^  if^^  of  the  parties  will  Jue  againfi  any  of  *h«  itoute 
tbejurorsy  tpat  they  ^ave  taken  of  his  adverfary  or  of  him^for  to  give  ^  ^^  ^ 
fhesr  verfiify  be  JbaU  be  keardj  andjhall  have  his  plaint  by  bill  pre-  tiiat  wh^« 

fently  before  tfteju/licef^  hefore  whom  they  didfweary  and  that  the  juror  Juro>^  tnke 
be  put  to  anfwer  without  any  delay ^ '  "JTthei^ 

S*  2.  Jndif  they  plead  to  the  country^tkeinque^JhaU  be  taken  pre--  Sw^fttthe 
'fintlym  party  may 

S.  3.  And  if  any  n^aji^  other  than  the  party^Jhallfue  fir  the  king  ^^^ 
againfi  the  juror j  it  JbaU  be  heard  and  determined  as  aforefaid*  tl^m  im- 

5.  7.  J^  if  the  party  willfue  by  writ  hefore  other  juftices^  he  JbaU  mediately 
have  thffuif  tn  the  form  afqrefaid.  f^te^' of 

Dift  prius,  or  other  jtiftices ;  but  per  Thorp,  they  cannot  award  theiq  to  prifoo  before  judgment. 
^r.  Bille,  pi.  46.  cites  4.1  £.  3.  15. 

*  Snare  all  the  editions  of  Brooke.   The  year-book  does  not  mentioo  the  ftatute.    Bntitfeeros 
Ic  flioudd'be  ilatuce  of  34.  £.  3*  cap.  S« 

I      .  4- A 
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mrmi^c  4.  A  judgment^  whin  there  is  m  originafj  is  Toid  hy  die  bcft 

flUk^lhm  <**"^*^°-    B*"*  Ju<Jgnicnt,  pi.  1 14.  cites  37  Aff*.  17. 


k  was  heMifaat  if  was  error  and  not  void,  but  f«ys,  quaere  indc ;  for  without  origmal  ihey  have  n» 
mmmAm  to  hold  ptea^and  tliea  they  are  not  jiul^es  of  this  caufe ;  and  of  this  optoion  was  Bm^ 
kjGk*i.a.i.M.  K   ibid.  *^ 


5*  Litdd*  (aidf  that  if  the  debtor  of  the  iing  be  found  in  the 

^equer^  he  ihall  he  compelled  to  anfwer  \ipon  his  presence  with-- 

out  procefs  ;  per  Fitzh.  John,  this  is  if  he  he  debtor  of  record  there^ 

and  not  upon  ftiggejlion  without  record \  for  upon.fuggeftion  he  £hall 

come  by  proccls,  quod  non  contradicitur.     Br.  Rcfponder,  pi.  49. 

cites  40  AfL  35. 

BR^lftafe,       6.  Sill  of  debt  was  brought  in  C  B^  upon  the  efcapc  of  a  nian 

5  Aff.*iK  <^o«Jcn*ncd  in  account  for  200 1..  the  defendant  faid-,  that  the  plain- 

— Br.  Bill/   tiff  had  2  bill  in  the  exchxquer  of  the  fame  debty  iudgment  of  the  bill» 

fl.»3.  cites  &  non  allocatur*     And  the  opinion  of  the  whole  court  was,  that 

Br!»upe»  *'^  '^^  ^"^^^  '^  *'  ^y  ^^'^*  ^"^  ^'^^  ^y  ^'^^>  ^y  which  the  plaintiff 
fL^a.  cites  was  nonfuit^,  and  brought  writ  and  recoverecU  Br.  Bricf>  pi.  306* 
4?  Aff.  II.  rjiol  cites  *  41  Aff.  1 K 

^s,kis 

9r,  becauie  ttie  ftatot^  ^ves  writ  of  debt,  and  not  bill.— «*  AH  the  editions  of  Brooke  areas  here» 
ynx*  41  Aft  II.  but  it  feems  to  be  mifprintcd,  and. that  according  to  Br.  Efcapa.  pi.  3*  and  pi.  4a* 
jilhoi^  be  4s  AIL  1 K 

Sr.Biiif,  7»  Bin  of  debt  was  brought  againjfi  the  w.arden  of  the  Fleet  fir 

s*c  *  J^L  ^^^"S  pr^of^^f  g9  at  largej  inafmuch  as  he  is  an  oiEcer  of  the  place.^ 
sinr,  hnt^eJtatuteJpeahofwrstyandnotrfbUL    J3r.  Bille>  pi.  38.  cites 

wfcetlicrliC    4a  £.3.13. 

ir*»ornor, 

frecanfe  the  ftatute  s^ves  the  remedy  by  writ  of  debt,  notwithCbhding  he  was  an  offiter  attendant 

CD  Ibe  ctturt  \  therefore  quere.  ^  *, 

^»  wric  8.  A  thing  cannot  he  done  bjf  writ  which  ought  to  be  by  commlfpseu 

*^^^_     Br.  Commiffions,  pi.  16.  cites  42  Aff.  12. 

^€  •fcbam^riy,  cotff>iritej^  co^edcracy^  and oMMtxttrs^  but  it  ought  to  be  hft^mmjfaiu  Bn. Brief, 
fL.307*  cites 4Z  Alt  xz. 

g.  Writ  iflued  to  the  efcheat:r  of  E.  to  enfuire  what  larceny  7-  -A?! 

^  «  had  done  to  one  W.  by  which  it  vfz%  found  that  the  faid  y.  Jv.  bad 

I  545  i  J^^^^  20  gallons  of  wine  of  the  priccy  Sec.  and  another  ac^ary^  and 

this  indi£tment  was  fent  into  chancery,  and  after  into  B.  R.  and  the 

juAices  would  not  do  any  thing,  becaufe  it  was  againft  law.     Br. 

Commiflions,  pi.  j6.  cites  42  Aff.  13. 

10.  li  ajuftice  of  nifiprius  takes  a  verdidi  and  dies  befwe  the  day 
in  hanky  his  executor  Jball  certify  it  by  writ,  or  dtherwife  it  is  void  ; 
per  Gafcoigne.     Br.  Record,  pi.  17.  cites  8  H.  4. 4. 

1 1.  Warrant  oi  attorney  recorded  by  ajuftice  in  the  time  ofane  Ung 
eannot  be  certified  by  the  fame  juftice  in  the  time  of  another  king  unth^ 
out  writ;  for  their  commiffion  is  determined*  Br.  Record>  pU  17* 
cites  8  H.  4*  4.  per  Gafcoime. 

^m/if  a  12.  If  a  juftice  takes  consuance  of  a  fine  and  is  £/charged,  this  fhaH 

jufiicctakes  be  Certified  by  writ;    Br.  Kecord,  pi.  17.  cites  8  H.  4. 4.  per  Ga&» 

iuch  fine*       roicne. 

and  lit  Hn^         o 

4fi.  I  refummons  Ifaadl  ifToe  upon  tlie  writ  of  covenant^  and  writ  to  the  jnftices  or  ft>  his  executors^ 

to  certify  the  fioe.    Br.  Record,  pi •  17.  ekes  S  H.  4.4.  per  Gaicoigneb 

I}.  Note 
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13.  Note  per  Cheney,  a  man  Jhall  not  have  bill  in  B.  R,  againft 
iinother,  unlefs  the  defendant  be  a  frlfoner  to  the  court  at  the  time^ 
&c.  or  an  officer  as  it  fecms ;  for  if  he  be  not  a  prifoner  he  is  not 
i)ound  to  anfwer  to  a  bill ;  but  he  may  anfwer  gratis  if  he  wilU  and 
it  is  good.    fir.  Bill,  pi.  6.  cites  7  H«  6.  41. 

14.  Where  a  man  takes  furety  of  peace  of  another  in  B,  R,  by  which 
he  remains  in  ward^  by  which  another  brings  billagainft  him^  to  which 
he  appear  St  and  immediately  he  who  prays  the  peace  releafes  the  peace 
by  reafon  whereof  it  is  not  entered  that  he  was  prifoner  to  the  mar» 
fhall^  and  the  defendant  in  the  bill  makes  default  in  another  term  upon 
a  day  given  to  him  and  to  the  plaintiff  by  the  courty  but  ns  imparlance 
at  the  fuit  of  the  party ;  there  he  (hall  not  be  condemned  be6aufe  the 
day  was  given  by  the  court,  and  not  prayed  by  the  party  \  there^ 
fore  at  the  leaft  he  (hall  have  only  procefs.  Brooke  fays,  quzre 
whatprocefs.     Br.  Bille,  pK  6.  cites  7  H.  6.  41. 

15.  A  man  is  impleaded  at  5.  R^  and  at  the  diftrefs  he  appears^  jUv^9^ 
and  immediately  one  affirms  bill  agdinji  him^  and  prays  that  he  may  ^J^^^l^ 
anfwer  when  he  comes  \  for  he  comes  out  of  London  by  writ  of  pri^  frmnd^^u 
vilege  in  ward  of  a  fer}eant\  Hales  faid,  when  he  was  removed  out  ^$^^ 

of  London  by  the  privilege,  he  is  at  large  as  to  the  fuit  in  London;  ^"^^'-^ 
and  here  he  is  not  in  ward;  for  it  is  only  at  the  diftre(s.    Br.  Bille,  m,afi\  pa* 
pi.  7.  cites  7  ij.  6.  41.  Hales. 

bnU^  hy  tvhich  Che  p^^y  f*f>^  ^''  Ao/ib  HeuianAed  furety  ftf  ptact  of  him^  and  had  it ;  hy  vAl.ch  ke  was  cu$m 
mttid  to  tht  keeping  of  the  maiJbcJ^  and  then  tuai  awarded  to  ar^wcr  to  the  bill ;  and  fo  fee  that  the  coming 
in  wntd*f  aferjtant  ty  writ  af  privilege  is  no  imprifonmtnt  •f  Bm  X»  aud  therefore  itis^not  fllflicieat  t» 
Award  biU  aKainft  him  to  another.    Quod  iiota.    Ibid. 

16^  Precept  by  parol  in  a  court  baron  is  fufScient  without  writ- 
ing.    Br.  Procefs,  pi.  184.  cites  16  H.  7.  14.  per  Cur. 

17.  So  i(  the  ju/lices  command  the  Jheriff  to  arre^  a  man  in  the 
ball  by  parol  and  without  writ,  this  is  good.  Br.  Procefs,  pi.  184. 
cites  16  H.  7.  14.  per  Cur. 

18.  BiH  o(  maintenance  by  W.  againjl  %  who  was  prefent  in  And  per 
courts  becaufe  he  maintained  in  the  pretence  of  the  jufiices  one  H*  in  a  Port,  in  Hit 

fuit  between  the  plaintiff  and  H.  Defendant  demanded  judgment  of  •/«*«"'^- 
the  bill ;  for  he  does  not  fay  that  pnsf ens  efi  in  curia.  Per  Newton,  the  **^^t^^!f 
bill  is  not  taken  becaufe  he  was  prefent  and  maintained,  but  that  U  (hail  m*>kf 
fedente  curiae  he  maintained;  and  this  appears  by  the  bill.  Per  "^'w**/'^ 
Brown,  in  the  replication  (hall  be  made  exprefs  mention  of  his  ap^  ^^u^muL 
pearance^  quod  Pafton  concci&t.  Br.  Bille,  pi.  lO.  cites  22  U»  n^^,  andpe 
6. 24.  *'*®y  *»"«  **- 

ways  in- 
tended to  he  attendant  ac  court ;  and  becaufe  thitbiU  was  of  mamteQance/r^/rnf/  atria,  it/haUhe  *  i «• 
U»ded  that  thty  have  appeared ;  for  otherwife  he  cannot  maintain  fedente  curia;  ner  Pore    And  af- 
ter the  bill  w.-u  n  warded  good.    Quod  noCa.    And  it  feems  there,  that  if  the  maintenance  had  been- . 
done  fedente  coria,  that  the  plaintiff  had  been  pm  to  hii  original  writ  of  ra^dntenancci  and  (hould 
not  have  biU'thereof.    Ibid.  ^trAf\\ 

19.  Bill  Qgainji  one  in  cufiodia  marefcalli^  but  in  13.  R.  the  plain* 
tiiF  recovered  notwithftanding  that  it  was  alledged  in  arrefl  ofjudg^ 
mentj  that  there  was  no  record  in  the  court  by  which  it  may  appear 
that  the  defendant  was  prifoner^  and  upon  fcarch  a  record  was  founds 

that 
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thai  he  was  let  to  baily  which  is  fufficient  without  declaring  for  wint 
cayfe  he  was  let  to  bail,  or  how  he  became  a  priibncr ;  for  tfaejr 
are  often  committed  to  ward  upon  iurmife,  and  let  to  bail;  but 
it  was  agreed,  that-  j/*  no  record  had  beeriy  there  ail  ha4  heen  void, 
ic  coram  non  judtce )  quod  nota.  Br.  Bille,  pi.  34.  cite^  31  H» 
6.  10. 

20*  A  man  (hall  not  have  averment  again/l  the  return  ofa^btriffy 
hut  fhall  have  hill  upon  the  matter  againfl  d}e  (herifF  upon  his  ac« 
count.    Br.  Bille,pl.  28.  cites  3  £•  4*  20. 

21.  A  man  cannot  have  bill  of  debt  agatnft  an  executor  in  cujhdia 

marefcalU  unlefs  all  are  there  \  per  Brian ;  quod  non  negatur.     l&r^ 

Bille,  pi.  14.  cites  9  £.  4.  12. 

S.  P.  ibid.        22ft  He  who  is  accountant  in  the  exchequer  may  have  bill  againft 

^'^s  c     ^^^  debtor;  for  by  this  the  king  may  be  the  more  eafdy  paid.  Br. 

•'^  ••  ^"    Bille,  pi.  27.  cites  9  E.  4.  53. 

23.  Bill  of  debt  was  brought  againft  a  ferjeant  at  law  pre-> 
ient  in  court,  and  by  the  bed  opinion,  the  bill  does  n&t  liei  hut 
it  lies  againjl  an  attorney  and  officer.  And  per  Brian,  bill  lies 
againfl  members  of  the  courts  as  officers,  attorneys,  &c.  who  arc 
attending  in  court  $  for  they  fhall  be  demanded  to  do  their  offices  ^ 
and  if  they  are  wanting  they  Jball  be  fore^ judged  of  their  offices^ 
but  contra  of  minifiers  who  are  not  members,  as  jheriff  who  re* 
turns  writs,  bill  lies  not  againft  him ;  for  his  exercife  is  in  pais 
in  the  county,  and  the  fame  of  ordinary  who  comes  to  have  a 
clerk  delivered  to  him,  he  is  minifter  to  the  court ;  but  bill  lies 
not  againfl  him ;  and  feveral  fhall  have  privilege,  as  cook,  butler^ 
&c.  and  yet  bill  lies  not  againft  them  -,  for  it  lies  only  againft 
thofe  who  ought  to  be  attendant,  as  officers  and  attorneys,  but 
a  ferjeant  is  not  bound  to  be  fo  attendant  to  any  one  court 
and  therefore  bill  lies  not  againft  him.  Br.  Bille,  pi.  31.  cites 
II  £•  4*  2. 

24.  The  abbot  of  A  entered  into  account  in  the  exchequer  hy 
iailiffj  and  pending  the  account  N,  brought  bill  of  debt  of  20  /• 
agatnft  him  upon  obligation^  and  prayed  that  he  fhould  anfwer. 
Per  Catefby,  he  has  not  yet  appeared ;  per  Urfwick  Ch.  B.  he 
has  appeared  by  bailifty  whieh  is  his  own  appearafice^  and  during 
his  account  he  ought  to  anfwer.  Br*  Bille,  pi.  12.  cites  15 
£.4-28. 

95.  Outlawry  in  debt^  trefpafsj  or  the  like  in  C.  B.  without  on- 

Einal  is  not  void  but  error,  for  they  are  judges  of  this  plea;  per 
rittleton.    Br.  Judgment,  pi.  123.  cites  19  £.  4.  8. 
Ir.  A^Ion        26,  A  man  fhall  have  bill  of  premunire  in  B.  R.  by  bill  againjl « 
^^ij.ckts   ^"^^^  ^^  eujlodia  marefchalli  upon  thejiatute  of  prwifim  without  ori-« 
^.  c. '         ginal  writ.    Br.  BiUe,  pi.  36.  cites  2  R.  3.  1 7. 
Raym.  233.      27.  No  plea  ^franktenemcnt  can  be  without  writ.    2  Lev.  ^ 

^•C.    3L$v.204.    CaooD  v«  Sinaiwcx>d« 


(B)    Tl,« 
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(B)  The  fevcral  Sorts  of  Writs.    And  what  an  Ori^ 
ginal  and  what  a  Judicial  Writ. 

I.  r\  F  writs  fome  are  ongtnalj  and  fome  are  judiciaL  And  of 
^^  original  writs  fome  are  formed  according  to  their  cafes>  and 
rfcQurfe^  and  granted  and  approved  bv  the  common  counfel  of  the 
whole  kingdom,  which  cannot  be  cnanged  by  any  means,  without 
their  agreement  and  confent ;  and  fome  of  them  are  called  brevia 
magiJIraUoy  and  are  frequently  altered  according  to  the  variety 
of  cafes,  fads,  and  complaints,  as  anions  on  die  cafe,  which  vary 
according  to  the  variety  of  every  man's  cafe,  and  thefe  being 
not  of  courfe,  the  mafters  being  learned  men  did  make  them; 
and  original  writs  are  either  real^  perfinalj  or  mixU    Co*  LitU 

73-  b. 

2.  Prohibition  is  an  original,  and  upon  it  B.  R.  ought  to  gmnt  zi\ 

attachment;  quod  nota*  Bn  Prohibition,  pi.  6.  cites  38  H.  6. 14.  per 
Moil. 

3.  A.  recovers  againft  B«  in  a  pracipe  quod  reddat  by  default ;  the 
writ  ofdifceit  in  this  cafe  is  judicial,  and  ifliies  out  of  the  Common- 
pleas,  and  the  procefs  is  attachment  and  diftrcfs  infinite,  and  is  menti- 
oned in  the  writ;  and  in  this  cafe  /f,  andtbejheriffj  and  thefummon- 
irsy  and  veiors^  are  made  parties  by  this  writ,  that  is,  he  who  was  (he- 
rifl^  and  made  the  return  of  the  (ummons,  which  bv  the  writ  of  dif- 
ceit  is  alleged  to  be  falfe*  If  the  prefent  flierifFdid  this  difccit,  the 
writ  of  di&eit  aforelaid,  {hall  be  directed  to  the  coroners.  Jenk. 
122.  pi.  a6. 

4.  hjcire  facias  was  brought  to  repeal  Utters  patents  for  the  grant 
^  a  fair  obtained  ufon  falfe  fuggejlions^  It  was  infiited,  that  diis 
being  a  judicial*  writ  was  abated  by  the  death  of  the  queen,  and  not 
aided  by  the  ftatute  of  i  Annse,  cap.  8«  But  the  Attorney  General  an- 
fwered,  that  this  was  not  a  judicial  but  an  original  writ ;  liat  judicial 
writs  are  thofe  only  that  are  founded  upon  judgment  and  judicial  procefs  ; 
but  that  this  was  no  confequence  of  any  judicial  proceeding,  or 
founded  on  the  letters  patents,  but  only  upon  the  fraud ;  and  that  there 
are  many  feirc  focias's  in  the  regifter  among  the  original  writs.  [The 
Court  faid  nothing  to  this  matter,  j  10  Mo£  258, 259.  Mich,  z  G&o. 
B»  R.  the  Queen  v.  Aires* 


(C)  Altered.    The  Eficdl  thereof. 

t.  T  T  is  illegal  to  fill  up  a  writ  afier  it  is  feakd^  and  whoever  is 

'^  arretted  by  virtue  of  fuch  writ  has  an  advantage;  per  Holt 

Cb.  J.    Bnt  the  Reporter  makes  a  qustre,  if  it  be  ^fe  imprifon*' 

ment) 
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mtntj  or  to  be  itlieved  upon  motion.    6  Mod  310.  Mich.  3  Ann* 
B.  R.  Anon. 

2.  A  writ  altend  in  z  thing  immaterial  after  it  isfialedis  doing  no 
harm^  and  if  it  be  in  any  thing  material  before  it  was  feaUdy  yet  thaf 
ivill  not  vitiatt;  it,  but  the  Court  would  not  quaih  it  or  any  proceed* 
ings  thereon ;  but  faid,  if  the  motion  had  been  made  againlt  the  cleric 
that  rafed  it,  and  it  appeared  to  be  done  after  the  writ  was  fealed,  it  is 
a  mirdemeanor  and  punifhable.  8  Mod.  243.  Pafcb.  la  Geo»  Crow^ 
Ifaer  V.  Wheat. 


[  548  ]  (D)  Writ  General  or  SpeciaL    In  what  Cafes.    And 

in  what  Cafes  the  Writ  fhall  be  general  and  the 
Count  SpeciaL 


See  tit. 
WaaeCB.a) 


So  10  debt     !•    T\  EBT  Upon  recovery  the  writ  (hall  be  general  and  the  dedara- 

rreeotd.         ^^  tion  fpecial  upon  the  record  all  in  certain^  as  the  writ  is.  Br» 
I.  g^adtw  General  Brief,  pi.  17.  cites  u  H.  4.  56. 

tx  H.  4.  58. 

2.  In  eivery  writ  founded  upon  the  cafty  he  ought  to  put  die  fpecial 
matter  in  the  writ  \  for  it  is  not  fufficient  to  have  general  writ,  and 
make  fpecial  count.  Theloal's  Dig.  lib.  9.  cap.  7.  f.  27*  cites  Trin.^ 
7  H.  6.  47. 

3.  In  account  againji  a  receiver  the  writ  fhall  be  always  general 
and  the  count  fpecial  for  merchandize,  &c.  Theloal's  Dig.  lib.  9^ 
cap.  7.  f.  1 7.  cites  Trin.  29  H.  6.  Accompt  6. 

4*  Trefpafs  upon  the  5  R.  2.  That  the  defendant  entered  into  di-^. 
vers  lands  and  tenements  of  the  plaintiff  in  D,  &c.  And  per  Dauby 
Ch.  J.  and  Catefby,  this  writ  is  not  good,  into  diverfe  landsj  &c« 
for  the  incertainty^  though  he  declares  the  certainty  in  the  count*  Pi- 
got  and  Comberford  prothonotary  faid,  that  there  are  feveral  Cucb 
writs  in  the  Chancery,  and  feveral  fuch  precedents  in  C.  B.  And  af-> 
ter  the  defendant  pafTed  over,  and  pleaded  in  bar.  Br.  Brief,  pi.  348. 
cites  4  £.  4.  18. 

5.  So  ^JJife  is  de  libero  tenemento  in  the  w^it,  and  yet  the  certainty  is 
in  the  plaint,  and  ihe  plaintiff  (hall  recover  the  land ;  per  Brian.  Br» 
Brief,  pi.  348.  cites  4  £.  4.  t8. 

6.  And  dower  unde  nihil  bahet  is  uncertain,  and  yet  welL  PerLit«>. 
^leton.  Br.  Brief,  pi.  348.  cites  4  E.  4.  18. 

7*  So  writ  of  wajie  is,  that  the  defendant  did  wajle  in  Utndy  houfes^ 
woodsj  and  gardens^  in  N.  which  is  uncertain,  and  the  declara- 
tion fhews  the  certainty.  Br.  Brief,  pi.  348.  cites  4  £.  4.  i8. 
per  Pigot. 

8.  If  a  man  be  bound  to  pay  groats  and  nobles  to  fuch  a  value  as  thej^ 
were  of  2  E,  4.  and  in  anno  g  £•  4.  at  the  time  of  the  action  brought^ 
they  are  of  a  greater  value^  the  party  fliall  have  general  writ  and  ^• 
cial  dedaratioiu  Br.  Gen.  Brief>  pi.  27.  cites  9  £•  4.  49. 

X  9.  Writ 


^  writ  of 
trejpafs 
futtf  €  clau^ 
fimfregit 
h  general* 
and  yet 
well ;  per 
Littleton. 
Br.  ibid. 


S4« 

^,  Vfntjbundidupon  a  particular  a^oftarJiamentJhaJI  male  wum^ 
Hon  rfthe  a£}^  as  where  It  is  tnaStd^  that  the  Chancellor  calling  t$  him 
ibejuftices  of  the  one  bench  and  the  other  may  determine  cat^es  ofdif-- 
feifin  between  A,  and  B<  and  Jhall  call  B,  by  fubpaena^  this  writ  fball 
'be  fpecial  and  not  general ;  by  all  except  Littleton.  And  by  this 
it  feems  that  the  Chancellor  cannot  determine  plea  of  land  nor 
difTeifm  without  a£l  of  parliament.     Br.  Brief,  pi.  487.  cites  14  £« 

4.  I- 

10.  It  was  enaSed  by  parliament  y  that  G,  Jhall  anjwer  to  A,  of  all 
riots  andtrefpajfes  to  him  done,  and  that  he  Jhall  have  writ  with  two 
proclamations  out  of  chancery^  by  which  proclamation  fhall  be  nude  at 
two  market-days  m  the  county  of  C.  to  make  him  appear  eindarfwer 
to  all  writs  and  bills  brought  againjl  him  by  A.  inpaisy  &c.  and  the 
writ  was  generally  to  anfwer  of  diverfe  trefpajfes  and  riot Sy  andjbewid 
none  certainly^  And  becaufe  every  original  ought  to  be  certain  a|ii 
comprehend  to  what  a  man  {hall  anfwer^  and  this  writ  does  not  com* 
prehend  any  certainty ;  and  aUb  is  not  warranted  by  the  a3 ;  there- 
fore by  judgment  the  defendant  was  difmified*  For  though  the  a3 
was  genera^  yet  the  writ  to  which  the  defendant  Jhall  anfwer  Jhall  te 
certain^  as  in  garnifliment  in  detinue,  the  garnifhee  ihall  anfwer  to  f  rnn  1 
the  writ  of  detinue,  and  vet  the  fcire  fiiclas  which  (hall  ifllie  to  warn 
kim  ihall  be  certain }  ana  i/t  /?•  R*  they  ufe  to  award  capias  to  anfwer 
to  csrtain  trefpajes  orfeloni^Sy  and  well ;  for  it  is  the  courfeandit  is 
at  the  common  law^  but  this  cafe  is  upon  a  particular Jlatuti^  and  there- 
fore ought  to  comprehend  all  certainly.  Br.  Brie^  pi.  399.  £403] 
cites  22  £•  4. 47* 

z  I.  If  9,  Jiatute gives  fpecial  matter  contrary  to  the  common  law^  as 
the  ward  of  cefty  que  ufe,  &c.  and  does  not  give  fpecial  writy  there 
the  writ  fhaU  be  general  as  it  was  at  common  law,  that  he  died  an 
his  homage,  and  if  the  defendant  fays  in  avoiding  it,  that  his  fadier 
made  a  feoflfment,  &c.  abfque  h«c  that  he  died  m  his  homage,  and 
the  other  fays  by  replication,  that  the  father  made  the  feoflFnient  to 
the  ufe  of  him  and  his  heirs,  this  is  a  good  replication  in  maintaining 
of  the  a^on;  quod  nota.  Br,  General  Brief,  pi.  i.  cites  27 
H.S.3. 


(E)    Variance  between  the  Writ  and    the  IR^egif^ 

ter. 

J.  T  F  ajftfi  be  monflraverunt  nobis  where  it  Ihould  be  queflus  eji  irt* 
^  bisy  or  if  it  be  quod  dijfeijivit  cum  where  it  fliould  be  injuJU 
J&Jfeiftvit  eum^  or  if  it  be  quod  diffeifivit  eum  of  lOO  acres  in  D.  where 
it  (iKHild  be  di  libero  tenemento  tn  />•  fuch  writs  fhall  abate  becaufe 
thev  do  not  purfue  the  form  of  the  regifter ;  and  yet  the  matter  is 
fufficient,  and  all  is  of  one  efFe£l,  and  yet  writ  of*  formedon  which  •  See  tk. 
makes  the  demandant  heir  to  his  father,  and  the  father  heir  to  the  FonnedoA 
graod&ther)  and  the  grandfuher  heir  to  the  great  grand&ther  who  r[^l]^V^' 


was  6onte  in  tail  where  the  father  never  held  eftate  fuch  writ  is  good) 
for  ever^'  one  is  made  heir  to  another  therefore  is  the  demandant 
made  heir  to  him  who  was  laft  feifed,  and  fo  well ;  and  the  diverfity 
between  thofe  cafes  is,  in  as  much  as  in  the  one  cafe  the  writ  appears 
to  want  form,  and  in  the  other  cafe  the  writ  may  be  as  it  pur[)ortSy 
and  the  default  which  does  not  appear  (hall  be  difclofed  by  exception 
of  the  party,  and  therefore  in  the  one  cafe  the  wiit  fliall  abate,  and  in  \ 

the  other  not;  note  the  diverfity.    Br.  Faux  Latin,  pL  Ii6.  cites  ' 

II  H.6w  20. 

2.  A  writ  ofpreteSlton  was  brought  into  court  under  the  great  feal, 
to  ftay  an  outlawry  in  aflumpfit  quia  ipfe  (the  defendant)  in  guerris 
npftris  in  Flanderia  decentus  exiftit,  &c.  But  exception  was  taken  to 
die  writ,  becaufe  it  had  not  the  words  (loquela  coram jujliciariis  wftris 
'  hinerantibus)  according  to  the  regifter.  Sed  non  allocatur ;  for  iters 
have  been  difcontinued  a  long  time;  and  it  is  not  to  be  intended  de 
itineribus  circa  foreftas.     3  Lev.  332.  Trin.  4  W.  &  M*  in  C.  B«^  * 

Barrudale  v»  Lord  Cutts. 

For  more  of  Writ  in  general,  fee  Slbaf  cmcnf  >  Jameilimicnf , 
JpOl^tttCOOnt  ^d  other  proper  Titles. 


[550]       (A)  gear,  2Da?,  anD  OTfade. 


This  ap.       !•   9  H,  3.   T^E  will  not  hold  the  lands  of  them  that  be  f  conviei 

P«art  by  cap*  22.  '^     of  %  felony  but  one  year  and  one  day^  and  then  tbofi 

S^Jc  *  '**    iondsJhaUbe  delivered  to  the  lards  of  the  fee. 

to  the  king  by  his  ancient  prerogative,    a  Infl.  36.  cites  Glanvil  7.  cap.  ty.fxil.  59. 

This  chapter  of  magna  charta:  doch  exprefs  chat  which  doth  belong  to  the  king,  viz.  the  yeaf 
and  thed.iy,  andoroics  the  wafte  as  not  belonging  to  him ;  and  this  is  notably  explained  by  our  anci-^t 
cnt  books  with  an  anifonn  confent.  a  Inft.  36.  cites  Bra^lon,  lib.  3.  fol.  119.  &  1 37.  and  Britton« 
cap.  5  fol.  14.  and  Fleta»  li.  i.  cap.  28.  and  Mirror,  cap.  5.  f.  2.— ->The  Mtiror,  (peaking  of  this 
chapter,  faithy  le  point  des  terres  aux  felons  tener  per  un  an,  ed  ddufie,  car  per  la  t»u  le  roy  ne 
duift  aver  que  te  gail  de  droit,  ou  Tan  in  nofme  de  fine  pur  falver  le  fief  de  reftripment  preignont 
]es  minifters  le  roy  ambideux*  Upon  all  which  it  appears,  that  tlie  kin;  originally  was  to  have  no 
benefit  in  this  cafe  upon  the  attainder  of  felony,  where  the  free-land  was  holden  of  a  fubjcA  but 
ooly  in  deteftalion  of  the  crime^  ut  pcrna  ad  pauces,  metus  ad  omnes  i)en*eniat ;  to  proftrate 
the  hoafes,  to  extirp  (he  gardeiis,  to  eradicate  his  woods,  and  to  plow  up  the  meadows  of  the  fc-< 
Ion;  for  faving  whereof,  H  pro  bono  publico,  the  lords,  of  whom  the  Lands  were  holden,  were 
contented  to  >ield  the  l^nds  to  the  king  for  a  year  and  a  day ;  and  therefore  not  only  the  wafte 
was  juftly  omitted  out  of  this  chapter  of  magna  charts,  but  thereby  it  is  ena^d,  tliat  after 
the  year  and  dav  the  land  (hall  be  rendered  to  the  lord  0^  the  fee,  after  which  no  waile.^aa 
be  done*  %  hA»  37.— •—Serjeant  Hawkins  fays  it  feems  agreed,  that  by  the  roMmon  laWf  opon 
an  attainder  of  femtf^  the  king  had  a  right  utterly  to  wafte  the  lands  holden  of  any  but  blm* 
felf,  whereof  the  perfon  attainted  was  feifed  of  any  ejiate  ef  inbcriumie,  either  in  tus  own  «£ 
in  his  wife's  right.  And  it  is  faid  by  fome,  that  the  king  luih  both  Uiis  rigbt»  and  aUb  a  rigiA 
to  hold  fuch  lan&  for  a  year  and  a  day*  But  it  is  holden  by  others*  That  the  right  to  hold  over 
the  lands  for  a  year  and  a  day  was^tv^Mto  the  king  in  Beu  of  the  wafii^  and  it  feems  implied  xvt 
mufTfia  cbariaf  CAp*  aa.  which  faying,  that  the  king  Ihall  not  hold  over  the  lands  of  thofe  coDviAed 
of  felony  but  for  one  year  and  a  day,  and  making  no  mention  of  the  wade,  it  feems  plainly  Co  io« 
timate^  that  4c  the  lUa$  i»f  the  making  that  ilUtute  the  king  was  thot^;t  to  have  no  oiber  right  but 

jottly 
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Boly  to  the  year  and  tlay.  a  Hnwk.  PI.  C.  440-  cap.  49.  f.  8.— -Ibid  in  Mnrj.  fays  it  fceras  nd- 
micted,  8  Ed.  3  Fitzh.  Trav.  489.  Prefcripticn  50.  that  the  king  wa^  intitled  to  the  wail:  a»  well 
as  to  the  year  and  day  fince  this  (latute. 

And  where  the  (rcatife  of  prserogaciva  regis,  made  in  17  E.  a.  fays,  ct  podquam  ilominus  rex 
habuerit  annum, diem,  &  vallum,  tunc  reddatur  tenementum  lUud  capitali  domino  feodi  ilHus,  n*fi 
prius  facial  finem  pro  anno,  die,  &  vaUo;  wliich  is  fo  to  be  expounded,  that  forafmuch  as  it  ap- 
pears in  the  faid  old  books,  tliat  the  oHicers  and  minifters  did  demand  both  for  the  Mafteand  for 
year  and  day,  that  came  in  lieu  thereof,  therefore  this  treatife  named  both,  not  that  both  were  ducy 
but  that  a  reafonable  fine  might  be  paid  for  all  th:it  which  the  king  might  lawfully  claim.  But  if 
this  acl  of  17  £r  2.  be  againft  this  branch  of  magna  chartar,  then  is  it  repealed  by  the  faid  a&.  of  42 
E.3.  cap."^!.  2  Inft.  37.  2  Hawk.  PI.  C.  449.  cap.  49.  f.  8.  fays,  tliat  the  ilatute  de  preroga* 

tiva  regis,  m.ide  in  the  17  E^.  a.liaving  declared  the  king's  right  to  the  year  and  day,  and  alfo  to 
thewai^e,  it  fcems  to  have  been  the  more  general  opinion  fmcethat  time,  that  he  liath  a  right  to 
both.  Indeed  if  tins  ftatute  had  been  againfl  the  exprefs  purview  of  magna  chartie,  it  would  have 
been  clearly  repealed  by  thofe  many  fubfequent  (latutes,  which  repeal  .ill  ftatutes  contrary  to 
magna  charts;  but  being  not  contrary  Co  the  exprefs  words  of  it,  but  only  to  what  is  ar- 
gumcntively  drawn  from  it,  it  may  be  weU  argued  that  it  is  ftill  in  force.  1  Hawk.  PI.  C. 
449.  cap.  49.  f.  8« 

Hereby  it  alfo  appears  how  ncceirr.ry  the  reading  ancient  authors  is  for  underilanding  of  ancienc 
ilacutcs.  And  out  of  tiiefe  old  books  you  may  obferve,  th.it  when  any  thing  is  given  to  the  king  in 
lieu,  or  fatisfadtion  of  an  ancient  right  of  his  cnnrn,  when  once  he  is  in  polTeflion  of  the  new 
recompence,  and  the  fam^  in  charge,  his  oi)icers  and  minifters  will  many  times  demand  tho 
old  alio,  which  may  turn  to  gre.it  preju(Kce,  if  it  be  not  duly  and  difcreetly  prevented,  z 
Inft.  37. 

If  there  be  lord,  mefnei  and  tenant,  and  the  mefne  is  attainted  of  felony,  the  lord  p.iramovint 
ihall  have  the  mefnalty  prefeiitiy  ;  for  this  prero^:itive  belonging  to  the  king,  extends  only 
to  the  Und,  which  might  be  waftsd,  in  lieu  whereof  the  year  and  day  was  granted,  x 
Inft.   37. 

And  this  is  to  be  underftood  when  a  tenant  in  fee-fimplc  i*^  attainted  ;  for  when  tenant  in  tail, 
or  tenant  for  life  is  att.iinted,  there  the  king  01.111  have  the  profits  of  the  Linds  during  the  life  of  te- 
nant in  tail,  or  of  the  tenant  for  life.    2  Infl.  37. 

*  f  Here  conviAi,in  a  large  fcnfe,  is  taken  for  attinfli*  For  the  nature  and  taie  fcnfe  of  both 
thefe  words,  fee  Chs  firft  part  of  the  Inftitutes ;  and  likewife  for  this  word  felony  there*  % 
Inft.  37. 

X  Muft  he  imderftood  of  all  manner  of  felonies  punifhed  by  death,  and  not  of  petit  larcefiy^^ 
which  notwithstanding  is  felony.    2  Infl .  38.  ^f  C  C  1 1 

2.  If  lord  and  tenant  are,  and  the  tenant  is  attainted  of  felony^  and 
the  king  has  annum  dicm  t^  vafhtm^  yet  if  the  lord  enters  without 
due  procejsj  and  the  writfucd  to  the  efcheatory  tht!  landjhallbe  re^feifedj 
and  he  mall  anfwcr  for  the  mefne  ilFues  and  profits.  Br.  Re-fcier, 
pi.  36.  cites  8  E.  2.  and^Fitzh.  Traverfe,  48. 

3.  The  ftatute  dc  prerogativa  regis,  cap.  15.  wills,  that  if  a  felon 
has  land  tunc  rex  ftctim  illam  habeat  i^  habcat  inde  annum  ^  vafttem 
^  terra  diftrueSurj  &c.  ^  tunc  reddatur  capitali  dotnino^  &c.  Qusere 
if  this  word  (ftatiin)  (ball  be  oiherwife  intended  but  after  office  found. 
Br.  Coronc,  pi.  209. 

4.  Tenant  by  copy  of  court  roll  by  the  verge  in  ancient  demefne  com* 
mitted  felonyy  and  was  attainted  of  it^  and  annum  dicm  &  vauum  was 
awarded  for  the  king,  and  the  reafon  feems  to  be,  in  as  much  as 
franktenants  in  ancient  demefne  have  no  other  evidence  but  copies  of 
court  rolls  \  for  otherwife  it  iccms  to  be  ^  tf  mere  copyholder  out  cf 
ancient  demefne  for  other  franktcncmcnt.  Br,  Tenant  per  Copie, 
&c,  pi.  22.  cites  3  E.  3. 

5.  A  man  was  outlawed  of  felony^  and  aliened  his  land  to  J*  N.  The  king 
by  Yfhich  fcirc  facias  ijfued  againft  him,  who  came  and  would  have  ^'^^}f* 
iraverfed  the  felony^  and  the  court  doubted  if  he  may  traverfc  it,  by  'J[/j{/^^4 
reafon  that  he  is  Tiftranger  to  the  record'^  but  per  Pigot  by  7  E.  4.  2,  wafte  of 
he  cannot  traverfe  it  in  cafe  of  felony  being  a  ftranger  to  the  record,  ^  i^nJ  "f 

ir^       x/"V^rf  n  ^^^¥^^    h*rn  who  n 

Vqx.,  XaU,  R  r  contra  j^tiaiotcUof 
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felony,  contra  in  cafe  of  trefpafs  i  by  which  it  was  prayed  for  the  king  that 

which  comes  year,  dav,  and  wafte  be  adjudged  for  the  king  immediately,  and  fo  it 

ul,^t^ond  ^"^^  immediately  from  that  day  till  a  year  and  a  day  next  after ;  quod 

nubofitw  nota.     Quaere  if  the  king  may  take  the  year  and  the  day  at  what 

iakitbt  time  he  pieajesy  it  feems  he  cannot.     Br.  Corone,  pi.  205.  ekes  49 

fojiisihis  ^3-2. 

auJMcr  t()e  profits  to  tht  king ;  per  Fitzherhert.  But  it  feems  that  this  is  to  be  nnderftood  after cf' 
jiiefoftiidf  or  tbut  the  itifU'/i  wbicb  at  taint  t  h!mj,HJs  cifj  whttt  Limli  he  hud  at  the  tim-:  cf  the  f<h*tj  am' 
fhitted  ar  after.  And  in  the  cafe  aho.e  o(  49  Aif.  t.  the  eutltwty  of ftlnKy  w«i  %  E.  ^  and  •afrit  iffvxi 
to  tlte  corotun  to  inquire  af  his  goodiy  /tuidSf  and  tenements  48  E»  3.  U'hich  rtturred  that  he  bael  Lxndj  and 
aliened  to  y,  N.  after  the  outlawry  ;  and  npofk  this^^"*' /«>  i<'f  tjftied  agairfi  jf.  N*  who  eamit  amd  ^oostU 
have  tpuvetfftl  tU  ftlzny^  and  the  year  and  day  was  awarded  to  the  king  with  the  wafte.  And  fcv 
it  feems  that  the  king  iannol  take  it,  tadefs  after  office,  which  was  thirty  yeetrs  after,  as  there*  But  quaere 
if,  upon  the  oftice' found,  he  who  receives  Che  profits  the  firll  year  after  the  felony  Ihall  oot  ba 
charged ;  it  feems  he  (hall,  per  Fitzh.  above.  Quxre  tlie  experience  thereof  in  B.  R.  Br.  Coronc^ 
pi*  207.  cites  F.  N.B.  fo.  144. 
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